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The Prose utor v. Edouard Karemera, Mathieu Ngirumpatse, Joseph Nzirorera, Andre Rwamakuba, Case 
No. !CTR JS-44-T 

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the "Tribunal"), 

SITTIN ; as Trial Chamber III (the "Chamber"), composed of Judge Andresia Vaz, 
presidin; , Judges Flavia Lattanzi and Florence Rita Arrey, 

BEING ,EIZED OF the Motion entitled "Motion for Order Requiring Production of Copies 
of Exhil its", filed by the Defence of the Accused Nzirorera on 11 March 2004 (the 
"Motion ), 

CONSl:t•ERING the Response by the Prosecutor to the Motion, filed on 18 March 2004 (the 
"respons i'), and the Defence Reply to the Response, filed on 22 M ,rch 2004, 

CONSU,ERING the Statute of the Tribunal (the "Statute") and the Rules of Procedure and 
Evidencf of the Tribunal (the "Rules"), 

RULES as follows, based solely on the written submissions b:, the parties, pursuant to 
Rule 73( 1..) of the Rules. 

Submissions by the parties 

Motion 

1. 1 1e Defence submits that the Prosecutor declines to furnish it with copies of the 
exhibits isted in his supplementary Pre-Trial Briefof27 October 2)03. The Defence is of the 
opinion 11at it has the right to such disclosure pursuant to Rule 7:1 bis (B)(v) of the Rules. 1 

The Def, nee further notes that a provision of the Rules of Procedure and Evidence of the 
Intemati, nal Criminal Tribunal for the Former Yugoslavia (the "I::TY Rules"), Rule 65 ter 
(E) (iii), is identical to Rule 73 bis (B)(v) of the Rules, and that it was interpretated by the 
ICTY T1 al Chamber seized of the Krajisnik case as requiring the Prosecution to disclose a 
copy of :ach of its exhibits before the date set for trial. It contends that the ICTY Trial 
Chambe1 in question ruled that failing such disclosure, the Defenc,, would be deprived of the 
means tc prepare properly, a fact which was likely to lead to a violation of the principle of 
equality ,f arms.2 The Defence further submits that, following thar decision, Rule 65 ter (E) 
(iii) of ti e ICTY Rules was amended and since then requires di,closure of a copy of the 
exhibits , ffered by the Prosecution. 

Respons1 

2. T 1e Prosecution responds: 

(i That Rule 73 bis (B) (v) does not provide for disclc,sure of copies of exhibits 
listed in compliance with this same provision; 

1 Rule 73 b s (B)(v) of Rules provides that: "At the Pre-TrJal Conference the Trial Chzmber or a Judge, designated from 
among its n ~mbers, may order the Prosecutor ... to file ... a list of witnesses the Prosecu :or intends to call with ... a list of 
exhibits the )rosecutor intends to offer ... ". 
2 In referem ! to: Prosecutor v. KrajiSnik & PlavSiC, Case no. IT-00-39-PT, Decision on P:·)secution Motion for Clarification 
in Respect c 'Application of Rules 65ter, 66(B) and 67(C), I August 200 I, paras. 7 and 8. 
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( i) That it has met its disclosure obligations pursuant to Rule 66(B) of the Rules 
by disclosing a number of documents to the Defence: 

(: :i) That it intends to file an amended list of exhibits; 

(l ,) That it does not intend to provide the Defence with a copy of each of the 
exhibits mentioned in that list, in that it does not intend to rely on all the 
exhibits at trial. 

3. R :lying on Rule 73(F) of the Rules, the Prosecution requesi:s the Chamber to instruct 
the Regi trar not to pay the costs associated with the Motion, which it deems to be an abuse 
of procus. The Prosecution further states that this matter wa:; raised during informal 
meeting, between the parties, under the chairmanship of the Chamber's Senior Legal Officer, 
and that t should have not been the subject of a Motion.3 

Reply 

4. T 1e Defence replies: 

(i , That the Prosecution has failed to cite any case . aw that goes against the 
Krajisnic Decision, whose force as precedent must c:msequently prevail; 

(i ) That the Defence has not yet received copies ,:,f numerous Prosecution 
exhibits, including some that were to be subm.tted at the trial session 
scheduled to commence on 29 March 2004; 

(i i) That this breach of the Prosecutor's disclosure obligations prevents it from 
carrying out the necessary investigations related to tl1e exhibits in question; 

(i ,) That, since the Prosecutor declined at the informatic,11 meeting of 27 February 
2004 to disclose copies of his exhibits to the Defen::e, the Defence Motion is 
founded, as was reiterated by the Chamber's Sen or Legal Officer himself 
during that meeting, and that accordingly, cannot be an abuse of process. 

Deliberation 

5. T te Chamber finds that the terms of Rule 73 bis (B) (v) are without any ambiguity 
and do n ,t allow the interpretation suggested by the Defence. By virtue of this provision, the 
Prosecut, r is required to disclose only the list of exhibits upon '-'ihich he intends to rely at 
trial, if ti e Chamber so requests. Otherwise, Rule 66(B) requires ,hat the Prosecutor permit 
the Defe1 ce to inspect any exhibits in his custody. 

6. T te Chamber notes, however, that in the present trial lour Accused are jointly 
charged, md that each of the Accused must be able to inspect the exhibits appearing on the 

3 Rule 73(1 I of the Rules provides that: "In addition to the sanctions envisaged by _;;ule 46, a Chamber may impose 
sanctions ag tinst Counsel if Counsel brings a motion, including a preliminary motion, that, in the opinion of the Chamber is 
frivolous or s an abuse of process. Such sanctions may include non-payment, in whole or in part, of fees associated with the 
motion and/ r costs thereof." 
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Prosecut ,r's list, of which there are a considerable number.4 H::nce the inspection could 
prove to be a long and complicated procedure. For the proper administration of justice, it 
therefon appears necessary to request the Prosecutor to disclose to the Defence as soon as 
possible t copy of each of his exhibits. The copies may be transmitr,~d electronically. 

7. F 1rthermore, the Prosecutor must file his new list of exl ibits as soon as possible, 
since he 1as indicated that he intends to amend the existing list. 

FOR TI ESE REASONS, 

THE Cl AMBER 

I. C RDERS the Prosecutor to file his new list of exhibits as soon as possible; 

II, P~QUESTS the Prosecutor, pursuant to Rule 54 of the Rdes, to disclose a copy of 
e .ch of his exhibits as soon as possible. 

Arusha, : April 2004. 

[Signed] 

1 .ndresia Vaz 
P esiding Judge 

[Signed] 

Flavia Lattanzi 
Judge 

[Signed] 

Florence Rita Arrey 
Judge 

4 The Prose1 utor's list of exhibits extends from p. 7064 to p. 7050 (Registry numbering) :,f his Pre-Trial Brief. It is divided 
into 12 cate1 )ries of various documents. 

CIII04-004 l (E) 4 

[rranslatior certified by LSS, !CTR) 


