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.. -flda1 
THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the "Tribunal"), 

SITTING as Trial Chamber II, composed of Judge Asoka de Zoysa Gunawardana, 
Presiding, Judge Khalida Rachid Khan and Judge Lee Gacuiga Muthoga (the 
"Chamber"); 

BEING SEIZED of "Joseph Nzirorera' s Motion for Disclosure of Closed Session 
Testimony and Exhibits Received under Seal for Witness GKB" filed on 26 December 
2003, (the "said Motion"); 

NOTING the "Prosecutor's Response tq Joseph Nzirorera' s Motion for Disclosure of 
Closed Session Testimony and Exhibits Received under Seal for Witness GKB" filed on 
2 January 2004, (the "Response"); 

TAKING INTO CONSIDERATION the "Decision on Prosecutor's Motion for 
Protective Measures for Witnesses" issued on 12 July 2000, (the "Protective Measures 
Decision"); 

ARGUMENTS OF THE PARTIES 

Defence Submissions 

1. The Defence for Joseph Nzirorera, an Accused in the case of The Prosecutor v. 
Karemera et al., Case No. ICTR-98-44-T, moves this Trial Chamber for an order 
"authorizing disclosure to him and his coFnsel the closed session transcripts and exhibits 
received under seal pertaining to Witness GKB". 

2. The Defence mentions that the said witness has already testified in the case of The 
Prosecutor v. Casimir Bizimungu et al., Case No. ICTR-99-50-T, between 8 and 15 
December 2003 and is scheduled to testify as Witness GFF in the case of The Prosecutor 
v. Karemera et al. in January 2004. According to the Defence, dislosure of the closed 
session testimony and exhibits received under seal is "necessary for the preparation of 
cross-examination of Witness GKB". 

3. The Defence agrees to be bound by the same protective measures that this Trial 
Chamber has already ordered with respect to the said witness. 

Prosecution Submissions 

4. The Prosecutor objects to the dislosure of closed session testimony and exhibits 
under seal as Joseph Nzirorera is "not a 11arty to the instant case and therefore lacks the 
'Locus Standi' to present the instant motion". According to the Prosecutor, "there is no 
basis in law for the request of material of confidential significance in the case to which 
one is not a party". Futhermore, the Defence for Joseph ·Nzirorera "has not given any 
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particulars of the nature and the testimopy that it wishes to rebut with the material in 
questio1f1'~ .,,t 

5. The Prosecutor considers that "the instant application is too speculative and too 
general to be entertained by the Chambers" and therefore should be dismissed. 

DELIBERATIONS 

6. The Trial Chamber notes that the Prosecutor has an obligation, pursuant to Rule 
66(A), to disclose all prior statements of a witness he intends to call. The word 
"statement" includes also testimony before this Tribunal. 1 It is observed that when a 
protected witness has given evidence in closed session, the party seeking to obtain a copy 
of such proceedings should move the Trial Chamber, which granted the protective 
measures, to vary its order and disclose the closed session testimony. 

7. In accordance with past practice, the Trial Chamber finds that it has the authority 
to revise decisions applicable to proceedings before it, including the conditions under 
which closed testimony and exhibits filed under seal are kept with the Registry. The Trial 
Chamber is of the opinion that, a valid reason for modifying an order governing the 
testimony of a protected witness is that the said witness is to testify in another case before 
this Tribunal. A transcript of the witness prior testimony is undoubtedly useful to the 
assessment of the consistency and credibility of the witness testimony. 

8. The Trial Chamber follows past decisions in finding that its Protective Measures 
Decision should be modified, only to the extent of permitting the moving party access to 
the protected material, on condition that its terms shall apply mutatis mutandis to that 
party, viz the Defence for Joseph Nzirorera in this particular case. 

9. The Trial Chamber is of the view that the closed session testimony and the 
exhibits filed under seal therewith shall be disclosed to the Defence for Joseph Nzirorera. 
However, the timing of disclosure of the r,::iaterial is a matter for the Trial Chamber seized 
of the case of The Prosecutor v. Karemera et al. which is in a better position to 
administer such decisions and ensure consistency of protective orders. Therefore, the 
Trial Chamber is of the opinion that the material shall be made available to the Trial 
Chamber seized of the case of The Prosecutor v. Karemera et al., which will then take 
the appropriate measures to disclose the material to the Defence for Joseph Nzirorera 
according to the Protective Measures Decision applicabl~ to witnesses in this case. 

1 The Prosecutor v. Tihomir Blaskic, Case No. IT-95-14-A, ICTY, "Decision on the Appelant's Motions for 
the Production of Material, Suspension or Extension of the Briefing Schedule, and Additional Filings", 26 
September 2000, para. 15. 
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FOR THE ABOVE REASONS, THE TRIBUNAL 

/-la!% 
DECIDES that the transcripts of the closed session trial testimony of Witness GKB in 
the case of The Prosecutor v. Casimir Bizimungu et al., Case No. ICTR-99-50-T, and 
exhibits filed under seal therewith shall i;)e made available by the Registry to the Trial 
Chamber seized of the case of The Prosecutor v. Karemera et al., which shall then be in a 
position to make any order which it sees fit in regard to the timing of its disclosure; 

ORDERS that the Defence for Joseph Nzirorera in the case of The Prosecutor v. 
Karemera et al., on receipt of the said closed session testimony of Witness GKB and 
exhibits filed under seal therewith shall be bound mutatis mutandis by the Protective 
Measures Decision of 12 July 2000 (attached as Appendix A); 

DIRECTS the Registry to carry out the terms of this decision, and to continue to enforce 
the terms of the Protective Measures Decision of 12 July 2000. 

Arusha, 20 February 2004 

Asoka -de Zoysa Gunawardana 
Presiding Judge Judge 

__ ..,- T 

al) 

.. -zJP 

4 



International Criminal Tribunal_ for Rwanda 
Tribunal penal international pour le Rwanda 

UNIT!O NATIONS 
NA TtONS IJNIES-

. · TRIAL CHAMBE'R II 

Before: Judge Laity Kama, Presi_ding J~dge 
·Judge William H. Sekule · 
Judge Mehmet Guney 

Registry: John Kiyeyeu 

Decision of: 12 July 2000 

THE PROSECUTOR 

V. 

JUSTIN MUGENZl 

ICTR-99~50-T 

. I>ECISlON ON .THE PROSECtrtoR.·,s MOTION 
FOR 'PROTECTIVE''MEASUtmS :r·ottwtrmt~SES 

Counsel for the Prosecutor: 

Mr Ken Flemirig 
Mr Don Webster 
Ms Ifeoma Ojemeni 

Counsel for the Defence.: 

. . f: .. . ' 

Ms Howard Morrison 

Original : English 

....... 

. c::::a 
·8 
c_. 
c::: . r-. 

" 

'' l 



lCTR-99-50-t 

THE INTERNATIONAL CRIMINAL 'fRil.l.UN~LJi1Q_R~W~NP~ (The "T_ribunal") 

SITTIN_G as Trial Ch~lll~~.r II, composed of Presiding Juge LaYty Kama, Judge William H. 
Sekule and Judge Mehmet Gtiney; 

SEIZED. of the Prosecutor's Motion for .Or.der.s f9I. Prot~~_tiv,~ .. N!e~u.re~. for_ \.'i_ctin1~. and 
Witnesses in Prosecutor v. Justin Mugenzi (the "Motion"), submitted on 9 March 2000; 

CONSIDERING "the Defence' s Response to the Prosecution Motion For Witness Protection. Filed 
on 25 April 2000;" 

NOTING the provisions of Articles 20 and 21 of the StatQtt of the Tribunal (the "Statute") and 
Rules 66, 69 and 75 of the Rules of Procedure.and Evidence (the "Rules"); 

A .·,. 
ARGUMENTS OF THE PROSECUTION'\ 

1. The Prosecution argues that the persons for whom protection is sought fall into the 
following three categories: victims and Prosecution witnesses who reside in Rwanda and 
who have not affirmatively waived their right to protective measures; victims· and potential 
Prosecu.tion witnesses who are in other co,.untdes in Afr.ica and who.have not affin.natively 
waived this right; victims and potential. Prosecution witnesses who reside outside the 
continent of Africa and whO have requested that they be granted such protective measures. 

2. For these three categories of victims and potential Prosecution witnesses·, the Prosecutor 
requests the Chamber to issue, on the basis of the requests made in point 3 of the Motion, 
. the following orders: · 

3 .a) Requiring· that the names, addresses, whereabouts of, and other identifying information 
concerning all victims and potential Prosecution witnesses be sealed by the Registry and 

~ not included in any records of the Tri~11nal; 

3.b) Requiring that ·the names, addresses, whereabouts of, and C>ther identifying information 
concerning the individuals cited ·above be. cO:rrununic~ted only to the Victims and Witness 
Support Unit personnel by the Registry in accordance with established procedure and or,ly 
to implement protective measures for the~e individuals; 

3.c) Requiring, to the extent that. any names, addresses, whereabouts of, and any other 
identifying information concerning these individuals is contained in existing records of the 
Tribunal, that such infoJ:'Illation . be expunged from the documents in question; 

3.d) Prohibiting the disclosure to the public or the media of the names, addresses, 
wn.ereabouts of, and any other identifying data in the supporting material or any other 
information on file with the Registry or• any other information which would . r~veal the 
identity of these individualst and this order: shall remain in effect after the termination 
of the trial; 

i 
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3.e) Prohibiting the Defence and the ·accused from sharing, revealing or discussing, directly or 
· indfrectly, any documents or any information contained in any documents, or any other 
information which could reveaJ or lead to t.h~ identific.ation _of,a11y individuals so designated 
to any person or entity other than the ·0.:cused, assigned counsel or other persons working on 
the immediate Defence team; ··· 

3 .f) Requiring the Defence to designate to the Chamber and the Prosecutor all persons working 
on the immediate Defence team who, pursuant to paragraph 3 (e) above, will have access to 
any information. refer.red to .in: paragraph '3(a) through 3(d) above, and requiring Defence 

3.g) 

3.h) 

3.i) 

3.j) 

4. 

· Counsel to advise the · Ch~ber in writing of any changes in the composition of this team 
and to ensure that any member leaving the Defence team has remitted all documents and_ 
information that, cotlld le~d' to the identification of persons specified in Paragraph 2 above; 

Prohibiting the photographing, audio .and/or video r.~cording, or sketching of any 
Prosecution witness ~t any time or place without leave of the Charribe·r arid the· Parties; 

·:f~· .. : .. :.:!:• ··} .'·~:•.\:· .. · _::~f;.~•-/;_;!·/~:/:: · ::-~)::,-~.'.·:: .;::.~:::>:; ,-.::: · r\.:°( ~~·•; ·:=."\:·.!:.":· ~ :· .. _.:).-:. =-...-: .:·::.:•,:{,. \.=.'.·.· =·\:<\"'.::.\-:: :· ;.:f: •: :-- ;/: .. ;: . · :_ .. _.~·-\.,:. · .~·.:•':. : 

Prohibiting the disclosure .to the Defence of the naines, addresses, whereabouts of, and any 
other identifying data which would reveal the identities of victims or potential Prosecution 
witnesses, arid any informatiori in the supp'cfrtirig material on file with the Registry, until 
such time as the Chamber is assured titiat the witnesses have been afforded an adequate 
mechanism for protection; and authorizing the Prosecutor to disclose any materials 
provided to the Defence in a redacted. form until such a ·mechanism is in place; and, in any 
event, ordering that the Prosecutor is not required to reveal the identifying data to the 
Defence sooner than seven days before such individuals are to testify at trial unless the 
Chamber decides otherwise, pursuant to Rule 69 (A) of the Rules; · 

Requiring that the accused or his · Defence Counsel shall make a written request, on 
reasonable notic_e to the Prosecution, to the Chamber or a Judge thereof, to contact any 
protected victim or potential Prosecution witnesses or _any relative of such person; and 
requiring that when such interview has been granted by the Chamber or a Judge thereof, 
with the· consent of such protected person or the ·parents of guardian of that person if that 
pets-on· 'is· under the age of 18, · that .,the Prosecution shall undert_ake ·au necessary 
arrangements to facilitate such interview; 

Requiring that the Prosecutor designa~e a pseudonym for each Prosecution witness, which 
will be used whenevet'referring to·eaeh·such witness in-proceedings, communications and 
discussions between the Parties to the .tdal, and to the public, until ·such time that the 
witnesses in question decide otherwise; Moreover~ the Prosecution stipulates in its request 
that it reserves the right to apply to the Chamber to amend the protective me~sures _ sought or 
to seek additional protective measures, if necessary. 

Having cited several decisions rendered by the Trial Chambers ordering protective measures 
for potential witnesses for reasons of security, the Prosecutor maintains that in the instant 
case there has been· no improvement in the reigning insecurity, which existed when the 
e·arlier cases were decided. 

I IJ 
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THE RESPONSE BY THE DEFENCE 

5. Defence for Mugenzi submits, inter alia, that the provision of the Motion stating that the 
witnesses residing in Africa who have not waived their protection need protection is an 
erroneous presumption. He contends that the Motion cloes·not rely ori the rights of the Accused 

. the rights of the accused set forth in Rule 75 (A) of the Rules~ · · · · · 

6. Defence for Muge11zi seeks dismissals of1he requests fonnrilated in paragraph 3 (f) and 
contends that the order would infringe upon the· Accused. right to a fair trial urider Article 20 of . 
the Statute unless the Prosecution accepts the ~ollowing': 

The Defence witnesses sh0t;1ld have the same protections that the Prosecution 
witnesses have. · · 

(i) 

.. (ii) .. The : Prosec~tor .shoi:&i :. ais;:.,designate ,the names of . its team members 
knowing that risks to Defence witnesses residing ·in Rwanda are greater than . 

. the risks posed to Prosecutor's witnes$eS who at least~ benefit from having 
support from the Government of Rwanda. 

7. Defence for Mugenzi submits that if the Pro$ecutor agrees· to the· above concessions, he will 
withdraw. his. objection· regarding paragraph 3 (f). . .. . . . 

8. Furthermore, Defence for Mugenzi object::; to paragraph 3 (h) for three reasons: 

(i) first, Defence for Mugenzi submits that.the.disclosure of.identity seven days 

(ii) 

· before a witness testifies is not a reasonable · time ·• limit to investigate the 
witnesses consideriµg tha:t "tlie . Defence is · res~rict_t!d · ~11.· making· inquiries in 
Rwanda~ · 

Second, Def~nce for Mtigenzf contends,lnter alia, that the non-disclosure 
mea:stites· of paragraph 3 (h), if ordered, would. prejudice. the right of the 
accused to an adequate defence by hampering investigations and by 
preventing the Defence froni ha:ving full knowledge of 'the Prosecutor's case. 
Defence for Mugenzi argues that, during trial, the Defence team will be 
paralyzed.in Arusha, while the Prosecutor's numerous investigators will have 
free hands to conduct all inquiries. In addition,· fr is argued that this unequal 
position violates the R1.de 69 (C) of the Rules whereby the identity of the 
witness shall_be disclosed in:sufficient time prior to trial. 

(iii) Third, Defence for Mugenzi argues that the Prosecutor failed to· demonstrate 
. that withholding the· identity of the· witnesses is fair, reasonable and in the 

interests of justice. He. contends that under Rule _69 (A) of the Rules, 
withholciing the . identity . of .the cases is. jusdfied only in exceptional 
circumstances .. The Defence. requests that, in absence of such showing, the 
present motion be dismissed. 

A 
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HAVING DELIBERATED, 

On the non-disclosure-of the identity of witnesses (Points 3(a), 3(b), 3(c), ·3(d), 3(e) of the 
Motion): · · ·· 

9. The Chamber recalls·· the provisions· of Article 69 (A) of the Rules, · which stipulate that in 
. exceptional circumstances, each of the two Parties. may request the Chamber to order the non
disclosure of the id.entity of a witness, to protect him· from risk of danger, and that such order 
will be effective until the Chamber determines otherwise, without prejudice, pursuant to Article 
69 (C) of the· Rule regarding disclosure of the identity of the witness to the other Party in 
sufficient time for preparation ofits case~,r· · · · 

10. With r.espect to· the issue of non-dist;:losure . of th~ identity of Prosecution witnesses, the 
Chamber acknowledges the reasoning of the· Trial Chamber of the· Iriternatiorial . Criminal 

· "Tribunal for Rwanda ("ICTR';Y 1n Prosecutor V. Alfred Musema, ICTR:-96~13-T (Decision on 
the Prosecutor's Motion for Protection· of the Witnesses on.·20 November 1~98) quoting the 
findings of. The Trial Chamber of . the International Criiriiriar· 'Trioimaf" for Ex/Yugoslavia 
("ICTY") in the Prosecutor v. Tadic, IT-94-I-T (Decision on the Prosecutor's Motion 
Requesting Protective Measures for Witnesses on 10 August 1995). · In these decisions, both 
Trial Chamb.ers held that for a. witness to qualify for· protection of i·dentity from disclosure to 
the public arid media, there must be real fear for the safety of the· witness or his or her family, 
and that there must always be an objective basis to the fear. In the same decisions, both Trial 
Chambers determined .that a non-dis_closure order may be based on fears expressed by persons 
other .than the witness. 

11. After having examined the information contained in the various documents and reports ·that the 
. Prosecutor has annexed to in his brief to ftupport the Motion,. the 1'rial Ch~ber. is of the view 

that this information actually underscores that the security situation prevalent in Rwanda and 
neighboring countries could be of such a nature as to put at risk the lives of victims and 
.potential Prosecution witnesses. Considering that the Defence.for Mugenzi didnot·object to the 
said measures requesting the · non-disclosure ·of the identity of witnesses~ . as · specified in 
paragraphs 3(a), 3(b), 3(c), 3 (d)' and.3(e) ·ohhe-Motion~die Chamber'ftn..ds that these measures 
required by the Prosecution are justified. . . . 

On point 3(/) of the Motion 

12. The Chamber wiH grant the measures requested by the Prosecutor_, with a modification of the 
measure which provides that any member leaving the Defence team remit "all do~l.lments and 
information" that could.lead to the icientificat{on of protected individuals, given that· the term 
"information" could be understood to include intangibles which, naturally, ca11n<>t be ·remitted. 

13. The Chamber endorses.the hold.ing in Prosecutor v. Bagambiki and lmanishimwe, ICrR-97-36-
1 and 36-T, (3 March 2000), concerning fhe Prosecutor's Motion for Protective Measures for 
Victims and Prosecution Witness, ·in which··the .Trial Chamber. substituted the words. ua1i 
materials" in place of "all documents and information." · · 

I /I 
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On points 3(g) and 3(i) of the Motio~!;: 

14. Regarding the measures sought in points 3(g) and 3(i), the Chamber considers that these are 
normal protective measu.res. which do no.t affect th¢ r.ights of the accused and decides to grant 
thetn.as they stand. 

On the Period of Disclosure of the Identity of the Prosecution Witnesses to the Defence 
before they testify (Point 3(h) of the Motion): . 

15. Taking. note of the Defence's argument that the dght of the Accused to have adequate time for 
preparation of defence couid be impaired if such measure. was granted. The Chamber considers 
that the seven. (7) days period proposed by the Prosecution· to disclose to the Defence 
identifying information about the Prosecution witnesses before he or she is to testify at trial is 
not reasonable to allow ·the· accused requisite time to prepare for his defence, and notably, to 
sufficiently prepare for the cross-examination of witnesses, a right guaranteed under Article 20 

._( 4) of the Statute. . ~ 

16. The Chamber thus detennines that; cons.istent with earlier de~ision$ is&:u~d. by the Tribunal on 
this matter, it would be more equitable to disclose to the Defence identifying information within 
twenty ... one (21) days of the testimony of a witness at tri.al (Prosecutor v. Semdnza, ICTR-97-
21-I, (10 December 1998); Prosecutor·v. Bagambiki and. lmanishimwe, ICTR-97-36-I and 36-
T, (3 March 2000),· Prosecutor v. Nsabimana and Nteziryayo, !CTR, (21 May 1999);). 

17. The Chamber grants the measure requested l?y the Prosecutor to designate a pseudonym for 
each protected Prosecution witness to be used whenever referring to him or her, but, as affirmed 
by the Trial Chamber in Prosecutor v. ·Muhimana, ICTR-95-lB-I, (9 March 2000), the 
Chamber believes that the. witness does not • have the right, without authorization from the 
Chamber, to disclose his or her identity freely. 

FOR THESE REASONS, THE TRIBUNAL: 
. . 

·Pi. GRANTS the nieasures re~uested in points 3ta),j(b),3(c), 3(d.) 3(e) 3(g), and 3(i) of the Motion; 

MODIFIES the measure requested in point 3(f) by replacing · the words "all documents and 
information" with the words "all materials;" 

MODIFIES the measure sought in point 3(h) of the Motion and orclers the Prosecutor to disclose to 
the Defence the identity of the Prosecution witnesses before the be.giririing of the trial arid ri<> later 
than twenty-one (21) days before the testimony of said witness; 

MODIFIES the measure sought in point 3(j) and recalls that it is the Chamber's decision solely 
and not the decision of the witness tQ determine .ho.~ long aj?seridonym is to be used .iri reference to 
Prosecution witnesses. in Tribunal proceedings, commuriications and ·discussions between the 
Parties to the trial, and with the public. · · 
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Arusha, 12 July 2000 

William H. Sekule · 
Judge 

(Seal of the. Tribunal) 
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Mehmet Giiney 
Judge 




