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The Prosecutor v. Eliezer Niyitegeka, Case No. ICTR-96-14-T 

oB-tlfS 
THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA ("the Tribunal"), 

SITTING as Judge Erik M0se, designated by the Trial Chamber, pursuant to Rule 73 of the 
Rules of Procedure and Evidence of the Tribunal ("the Rules"); 

BEING SEIZED OF the Defence of Ntabakuze "Requete urgente ... aux fins de 
communication des proces-verbaux des audiences a huis clos des pieces deposes sous scelles 
lors de la deposition du temoin KJ", filed on 12 February 2004; 

HEREBY DECIDES the motion. 

1. Aloys Ntabakuze, one of the defendants in the case of Bagosora et al., requests 
disclosure of transcripts of closed session testimony, and any exhibits under seal, of a 
protected witness who appeared at the trial of Prosecutor v. Eliezer Niyitegeka, Witness KJ. 
That witness is scheduled to testify as a Prosecution witness, also under the pseudonym KJ, 
in the trial of Bagosora et al. The Defence submits that it needs the transcripts to prepare for 
the testimony and states that it is willing to be bound by the protective measures applicable to 
this material, namely, the witness protection decision in the Niyitegeka case. 

2. The order requested requires modification of the Niyitegeka witness protection 
decision to permit the Registry to disclose the information to the moving party. Trial 
Chamber I, though now differently constituted than at the time of the witness protection 
decision, has ongoing authority to review its own decisions, including the conditions under 
which the records of the Chamber are kept. A valid reason for modifying an order governing 
the testimony of a protected witness is the need of the Defence in another case to know the 
content of the witness's prior testimony, which may be relevant to the assessment of the 
witness's credibility. The Chamber follows past decisions in finding that its protective order 
should be modified to permit the moving party access to the protected material on condition 
that its terms shall apply mutatis mutandis to that party.1 

3. As to the timing of disclosure, the witness protection order in effect in the case of 
Bagosora et al. has already required that identifying information of protected witnesses be 
disclosed.2 Accordingly, the protected materials can be disclosed by the Registry to the 
Defence forthwith. 

FOR THE ABOVE REASONS, THE CHAMBER 

DECIDES that the transcripts of the closed session trial testimony of Witness KJ in the 
Niyitegeka case, and exhibits filed under seal therewith, shall be made available to any 
Defence team in the case of Bagosora et al. which undertakes in writing filed with the 
Registry, on behalf of itself and the Accused represented, to be bound by the witness 
protection decision of 12 July 2000, attached hereto as Annex A; 

1 Bagosora et al., Decision on Motion By Nzirorera for Disclosure of Closed Session Testimony of Witness ZF 
(TC), 11 November 2003; Nahimana et al., Decision on Joseph Nzirorera's Motion for Disclosure of Closed 
Session Testimony and Exhibits Received Under Seal (TC), 5 June 2003; Niyitegeka, Decision on the Defence 
Motion for Release of Closed Session Transcript of Witness KJ (TC), 23 June 2003; Kajelijeli, Decision on 
Joseph Nzirorera's Motion for Disclosure of Closed Session Testimony and Exhibits Received Under Seal (TC), 
7 October 2003. 
2 Bagosora et al., Decision on Defence Motion for Reconsideration of the Trial Chamber's Decision and 
Scheduling Order of 5 December 200 I (TC). 
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ORDERS that any person or party in receipt of such closed session testimony and exhibits 
filed under seal therewith shall be bound mutatis mutandis by the witness protection decision 
of 12 July 2000; 

ORDERS the Registry to carry out the terms of this Decision, and to otherwise continue to 
enforce the terms of the witness protection decision of 12 July 2000. 

Arusha, 16 February 2004 

~ ' Ii .. :""' / l I 
11vt.-v ,u~ 
ErikM0se 

Judge 

[Seal of the Tribunal] 

C'\'R • '1'1~1 
~/ ~ 

~ I ______ ·fl 
--
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Before: 

·lntern.a.tlQraal· ,crlmloa,- t.r.1:buoatfor Rw•i•d• ._. 
· Trlbun:al,pe.nai· frttern·atfo'naid.-po·ur·le:-Rwanda . 

TRIAL CHAMBER-U 

Judge µiity Kania, Presi~ng Judge 
Ju4ge William H .. Sekule 
Judge N1:ebniet Gttney 

!ohn Kiyeyeu 

12 July 2000 

THE. PROSECUTOR 

v. 

ELIEZER NIYITE·GEKA 

ICTR-96-14'-:1 

J?EC~SION ON THE PROSEC~TCfR,'S.·l\:IO'lJ~N 
FOR PROTECTIVE MEASURES FOR WITNESSES 

. Original: English 

Counsel for the Prosecutor: 
lilJer-1_,atfonul -Crtiltina1· Trlbunaffor. 'a:warida 
TribtmnJ pe'wtalJnternatfo.~'al p'.OU-(" lif Rwa~d~ Mr. Ken Fleming 

Mr Don ·webster 
. Ms Ifeoma Ojemeni 

. Couns~l for the Defence : 

Ms Sylvia Qer.a$hty 

. . . ' . ~ . 

CRni'tFr~n '.J'RUR C()PV,OF THF. QRtG-tNAr., SEEN BY MR 
COJ>m CER'r-ll«'lRl(CONFdRMt A L',()RiGtNAL::t)AR Ne ,1.,s 

. NAM£ I NOM:4J.r.4_;ltU,/~J,/~~ ... ::/(rrr.ftr •. ,~.: 
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./ 



............... ot•-·.· ~ ...... , .. -... :··•"'" ... ,. ,., .............. : .... -:·~ ............ •.-•····· .. -· .. ~-··- .................. -..................... .._ .... , ....... .... 

THElNTEllNATIONAL CRIMINAL TlUBUNAL FORRWAND.~-(Tbe-':'Tdbunal") 
. . . ' . . . 

. . 

. .SITTlN:G _as Trial Chamber II; composed. of Presiding Jlige ~arty Kama; Judge William H. 
Sekµle-ru:,.dJudge Melhnet:Guney; · · 

SEIZED of the Prosecutor's Motion for Orders for Prote:ctive Measures for Victims and 
\:Vitnesses:in Prosecut'or v. Eliezer Niyitegeka (the ''Motion''),.filedoti 9:March 20.00; 

CONSlDE-RING the :brief in support of. the .Prosecutor's Motion for Prot~ctive Measures for 
. Witnesaes ~ltheattached annexes submitted-on 9·_M.arcfr2000·;_ . . 

... . . 

CONs)ilERJNG that the Ch~ber decided. to adjudicate· cit?. -the basis· of _th~: -briefs submitted by 
th~ ,Parties; e$tablishing the .deadlin.e of 3 M,ay for_ any response by ·fu~· De:fenc.ei·.and that failure to 
respond w¢uld constitute consent; 

WH$.~AS Defence Counsel for Eliezer Niyitegeka responµedto. the Motion on 1 May 2000 in a 
« Defenpe:Motion in response to 'Prosecutor"s motion'.for protection of w1trie_$$eS dated 9 March 
2000 >> ( « the Response »), filed with the Registry on 4 May 2QOO.; · · 

CONSIDERING that this short delay after the d~~dline s.eton 3 may 2000 is not u;nreasonable in 
view of the -filing proces_s within the Registry, .. the °Chamber· ·decides to: consid¢r the Defence 
Resp·onse despite its iate filing; · · · · · 

NOTING the provisions of Articles 20 and ~l of the Statute of the Tribunal (the "Statute") and 
Rules 66; 69 and 75 of the Rules of Procedt:t.re and Evidence (the "Rules"): 

ARGUMENTS OF THE PROSECUTION 

1. 

2. 

3(a). 

3(b). 

The Prosecution argues that the persons for whom- protection is . so,ught. fall into· the 
following three categories: victims :and Prosecutioti' witnesses Who reside in Rwanda and 
who have not affirritatively waived their right to proteqtive -me~ures; victims and potential 
Pros_ecutfon witnesses who .are fa other _c9untries ii1 _Africa ·and who have.-not affirmatively 
w_aived this tight;· victims · and potentiaf-Prosecution·-witnesses who· re$ide · outside the 
continent of Africa and' who have requested· that 'they-be granted such protective measures. 

For these three categories of victims .and potential Prosecution witnesses,:the Prosecutor 
reqµests the Chartiber to issue, on the basis of thcfpqints 'made in paragraph 3 of the Motion,. 
the·.following orders: · · 

Requiring that_ the names, addresses, whereabouts of; and other identifying ihfonnation · 
concerning all victuns and potential-Prosecution witriesses:be·$ealed by tbe-·Registry and 
not included in any records o.f the Tribunal; · 

Requiring that the names, addresses, ,whereabouts .of; and .oth~r identifying. _information 
c.onceming- the individuals cit~d abqve be. communicated ,only to .the· Victims and Witness 
Sup.port Unit personnel by the Regi$iry in accordanc.e: with established: procedure and only 
to ·implement protective measures fot these-individuals; · 
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. 3( c), :Jleq:uiri~gt to the- ex·tent tllat anyttame.s, .addr.es_se_s~ whe,;.ea~outs. of;:and· ?.1.t1Y other 
ki.~ittifying infomiatiori. concerning the~e indiyidtials i.~ ~ontam:ed -iq. -etisting records of the 
Tribunal,: that such information · be exp~nged.frotrtthe _documents i_n qties~ion; 

3{d). 

3(e). 

3(f). 

3(g). 

Prohibiting the disclosure to- the -pub1i~. or the media t>:fthe riames; acidre~ses, 
where~bouts of, and···an.y other -identifying data in the ·.supportini material. or any other 
irif◊.nnatioti on file. with the-· Registry or -any_· other" information ·which wotdd reveal the 
identity of these indiv~duals, and this order sh~ll remain in effec(aft~r the_ .. feqnination 
ofthe trial; · · · 

. . . . . . 

Prohibiting-the Defence anq. the ac~used from sharing, reve~ling·.or·dispussing, directly or 
indir.ectly~ · any documents or· any iilfonriatiori cont~ihed ·in ·any docttments, _or·. any other 
irifdrinatio~ which co:t.tld reveal or lead:to th~ id~_ntiffoation.of.any°.:indiv{duals :so designated 
to·anyp~son o~ entity other than the: ~cctis~d~-·as~1gn~d courisel or othetpc,rsons working on 
the:i:rnmediate Defence team; · · · · · · · · 

.Re.quiring_the Defenc~ to designate to the Chambe~ ~d·.t11e·Pr~secutor -all persons working· 
Oil the i_tnrnediate Defelice. team who~ pursuai:it··to par~graph 3 .(e). a;bove{ .will have .access to 
811Y information ref~rred to in Paragraph 3'(a} through .3(d) ~hove~. a;rid requiring Defence 
Counsel to. advise tJ:ie .Chamber in wnth1g of any changes .in the ·coinpc:>sition of this team 
and to ensure: that any member leaving the Defence te'am has remitte<f ~H documents and 
· information that c·ould lead ·to the· identification- of.p~rsons specified 'iri Paragraph 2 above; 

. . '. . . . . . . 

Prohibiting the photographing, aµdio at1d/or video recorcling, -or sketching of any 
Prosecution witness at any time or place without leave of.the Chamber an.d the Parties; 

3(h). Prohibiting the disclosure to the Defence of the na.mes,.addtesses, whereabouts of, and any 
other identifying data which would reveal the identities ofvictinis or po~ential Prosecution 
witnesses, and any infonnatiort in th~ supporting material-on file with the Registry, until 
such time as the Chamber is assured ''that the wifue~s.~s :have been afforded· an adequate 
mechanism for protection; arid authorizing the: :Prosecutor to ~isclose·any materials 
provided to the Defence in a r~dacted form tiiltil such::a mechanism is iri pface; and, in any 
·eyept, ordering that the Prosecutor is not requited to)·eveal the identifyfrig· data .to the 

3(0. 

3(j). 

· Defence sooner than seven days before such individuals are .t<> testify-attdal ·unless the 
Chamber decide.s·otherwis.c., .purstiantfo Rule 69·(A)'-ofthe Rule.s; . 

Requiring that · -:the acc~sed or his ;Defence Coun~el shall make . a written request, on. 
reasonable notice to ·the Prosecution, to tlle :Ch~ber.: or a .Judge thereof,. ·-to contact any 
protected victim or potential Prosecution- witn~sses oJ ~Y· relative of ,·such- person; and 
requiring that when such interview has been granted by ·the Cham~er.·or a Judge thereof, 
with the con:sent of such. protected p_erson or the p·ar.ents ·or guard..faD: of-that person if that 
person . is under the age . of 18, that tlie Prosecution sha.H .. undertake all necessary 
arrangements to facilitate such interview; · 

R~quiring that.th,.e Pro$ecutordesignate ·a pseud~nyin for each Pros~cutio~ witness, which 
· will be.used wheneverrefe1Tiilg-to each.such.witness,m·proceedings,··c9tfununications and 
disc1.1ssion,s between the Parties to th~ trial; arid to. the pQblic, tuitil such:tim~ :that the 
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witnes$es in question decide otherwise. 

. . . 

-Moreover,·.the Prosecution stipui~te~:in-its_tequestth;it itr~serves:tb(' right to·appiy to:the Chamber 
to amend the protective measures sought Otto seek.additional proteotive-~easur~s, if:necessary. 

. . 

4; Ha;vii?:g •citeµ sev~al decisions rendered by th~ ·Trial Chamber$ ordetittg..ptqtective measures 
tor pote~ti~ . witnesse~ fot -reasoris of sectirity~ the Prosecutor .maititai~$, :th~r in .the instant case 
the.re has f>:een no improvement in· the teigniilg insecurity; . wtiich exi~ted when· the earlier ca~es 
;were.--depided. 

RESP-ONSE OF THE DEFENCE . . . . . . ' 

5. Co:uns¢1 for Niyit~geka objects to point i.3(f). of the Mo.tjo.~ .wllereby·-she ~hoµld have to disclose 
tbe.fu.emo.ers of her team that were appoj~ted by the Regi:strar; · 
. ,. . 

6. ,CoWisel.fo;r Niyiteg~ka contends that point 3(f) v~olate~fRule_69 (c)-1,y.limitfo_g.the tight of the 
Acqus~ to .know the id~tity of those: who will. testify-at trial until seve11 .. days: before their 
appearance·. Such a mellSUie·:would be unreasona.l>le ·given. the Pefence•s difficulties ~o conduct 
iri.vestigatfons and her limited resources. She submit{that a p•eriod of n9tJess than 60 days 
pri9r to. the intended appearance of the ~itnesses: would. be appropriate. 

7. Cmm.sel for Niyitegeka submits that.the Prosecutor should,set out.the-specific ris_ks alleged for 
each Prosecution witness. 

HAV1N.G-DELIBERATED, 

On the non-disclosure of the identity of witnesses (Points 3(a), 3(b), 3(c:), 3(d), 3(e) of the 
Motion): 

8. . The Chamber recalls the provisions of Article 69 (A) of the Rules, which stipulate that in 
exceptional circumstances, each of the· two. Parties ·may reqti<,st fil:e Cha:nibet to order the non-

.. ~ disclosure of the identity ofa wi~ess, to .protect him froth risk. of danger~ and thatsuch order will 
be effectiv~ until. the Chamber de,te1111ines otherwise, W!thoufp-reJudiqe, pUtsµantto_Article 69 (C), 
nigatding disclosure of the identity of the witness to· the othet ·Party in sufficient time for 

· preparation of its case. · · 

9. . With respect to the· issue of non-disclosure of the iqentity_ of Prosecution witnesses, the 
Ch~~er a.oknowl~dges-the r('asoning ofthe~Trial Qharnb.~r of the Tribuµa1 i-p.·.Peos.e¢utor v. Alfred· 
Musfima, ICTR~96~13-T (Decision on the Pro_secutor's :M<>.tfon· for Ptotectip~- of.tJ;i~ Witnesses·, 20 
November 1~98) quoti~g the findings of the:Trial :cham.Qer<Jf tht International Cri~inal ·.Tribunal 
for ~x'." Yugoslavia· ("ICTY't) . in Prosecutor v. Tadi~, IT~.94:~I-T · tD;e~isi?n ~n. the l?rqsec\ltor' s 
~o:tion .. f~r Protective Measures for Victims. and Witnesses,lO A,u~t 1-99$). In these decisions, 
both Trial Chambers heki that for a witness to_ qualify. for ptoteotion Qfigentity from di.sclosure to 
·.the pu~tic and media, there must be real fear, for the safety of-the witne,s-or hi$ o:rher familyt and 
that·:tnere must always·be·ari objeotivebasis to the fe.ar.· l~•·the sa:n:ie decisions,·bothtrial·Chambets 
determined ·that a non-disclosure order may be based· oil fears. expre~·s~ by. persons· other- than the 
•witrtess .. 
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ICTR•96!'-i:4-I 
r-o.· ·_. Atler haying e,camined--the.information contaf1:1e_d.iti_the_vari.<?1.lSdo·c~etjt~ ~d_reports that 

_·th~;-, Pt(;)S_e~utor has in~luded--jn. anne* to its:brl:¢f in ·suppprt of th¢:·Motion; th~fTrialCha:mber is of 
the'.view:that'.·this infotmati<>'ri actually underscores that ·tp.e security situatfot1 i$ituatio~ prevalent in 

· Rwariqa and neighboring countries. coµld ~e- .of such an~ture. as fo put· at '-risktlie lives· ·of victims 
and·.:pot~nfial Prosecution witnesses. The -Chaml,.er deem_s· justifled: the. measures required by the 
Pt-0$:ecution at points ~'(a), ~(b); 3(c), 3(d), 3(e) of.the Motion. 

On,point 3(/)·-ofthe Motion 
. . ~ . 

1 l. . The-.Charnber·will-grant_ the measures req~e$ted by:_.tb~ ·P.rose~utor~w~th a modification of 
. -the::.me~ure which prqvide.s ·that any memlj,~r leaving the· D.e{ence ·teanriemi:t ~'all documents· and 

iri(onnatio_n" th.at could .lea:4 ·_ tQ. *e identification. ·of. pro~ecte.d: .-individuals,. given ·that . the ·tenn 
''iu!orm.~tion'' could be understood to include_ fut~gibles which~ .natur~lly, cannof he remitted. 

_ 12. . .Th¢ ()hamper ~dqrses the holdillg;in Pfqsecutor·y.· BagQmbiki Clrtd In:ici.nishimwe, ICTR-
~ 97.-,J6~l-and:36~T~ (3 March·2000), c<;>~~erning.the;E>rosecutor':s Motion f'ofl>.rote~tive Measures for 

Victiµi:~: ,and Prosecution Witne.s.s~ in.-which the 'Trial Chamher substitut.ed. the:_Words ··''all .materials" 
. inpiac,eof "·atl_dqcuin~ts and'infottnation'_'. . . . . . . . .. . 

On.points 3(g) and3(i)ofthe Moti()n 

13. Re:garding the measures sought in pqints 3(g) and 3(i), the Cha1t1ber_ con~iders that these ~e 
normal protective measures which do not affect the rights. of the· accused- ruid ,decides to grant them 
l;i:sthey stand. 

On the Period of Disclosure of the Identity of the Prosecution Witne,ss_es to the Defence 
before they testify (Point 3(h)- of the·Motion): · ·· 

14. Counsel for Niyitegeka submitted that the sev~n dayperiod wa,s unreason(\b_le considering 
thatRule:69(c) provides·that subject to Rule:75, the identify.of witness shall:be disclo~edin 
suJficjent time prior to. the trial to: allow for the .preparation of.the Defence. -Oout1$el · for Niyitegeka 

,~- submitted-thatthedisclosm-e period should 1,e not'less than 60 days_pnorto the a,ppearance of the 
witnesses.· · · 

15. Accorcting to the Chruµber, the severi (7) day periqd p~op~s~d by the_-,Prq~ecution to disclose 
to'theiDefence-identifyi~g infonnation about.the Prq·seeution.witnesses .. before. he ~r slle is to testify 
at·tri~J is not reasonable_ to a1lo_w the accused requisite-time fo prepare for his ·defetice, and notably, 
to ·s1.1fficj¢ntly prepare for the cross-examination of- witnc,sses~ a :right. guaranteed under Article 20 · 

_ (4) oftheStatute. . . 

16. . The Chamber thus cletenninesthat, consistent with.earlier decisions,iss1.1~d by the· Tribunal 
on this :matter; it would·J;e more: equitable to disck,se .tQ the -D~fence identifying,:iiµorm,ation within 
twerity-one:•(21) days of the testimony ofawitnes-s.at trial (Prpsec.utor·v. Semania,~ ·1cTR-97-2l-I, 
(10 De.ceinber 1998); Prosea.1tor v. Bagam#ki and:/nianishimWe,_ I(.:TR-97~36-Iand 3•6.;T, (3 
March 2(lO0),· Prosecutorv.Nsabimana·cmdNteziryayo~Ict~ (21 May 1999);). 
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. ICTR~96.;14,.1 · 
. ·Ott ih.e Use of Pseudo~yms (point 3()) ·of the Mo#on) · 

17.. Th¢:·Chatnber grant,$ ~e measur.e requested.by the]~to~e.c.utor t9·:de~i~ate ~: p.seudonyrn· for 
eacti :protected ··P(()secution Witp.ess to be U$¢d. when~vefref.ertjrig ~o hi¢ o.r·ber~: :btit; as .affirmed by . 
.tl}e ·Tnat Cham.bet in Prosecut<?r v. Muhimana; ICTR-9.5.~lB~l; (9 ·March ·2{>00), the Chamber 
•.b:elieves .tqat the· witrtess ·does not' have the ·right, wi~hoµt authorizatio1:1 ftom the Chamber, to . 
discfo$e,.lii~•orher identity freely. . . . . . 

':F,QR'IH$SE REASONS, TrotrRIBUNAL:. 
. : . . . . . . . 
. . . 

. G&t\NTS:. the measures requested in points 3(a), 3(b), 3(c)~ .30:i) 3(.e) 3(g),: and 3{i) of the.Motion; 
. . . 

MQD:lFJ.JD~· th~ mea~ure requested itl point 3(f) by r~placing the words · .. ''iill. documents and 
. in:fdrniatio11'~ with the words ''~11 materials'\ . . . . . . . . 

M;~DlF.JE,}SJhe measu,re so~ght in p.oint 3(li) of :th~.¥ot~c;,n:~d order$ .the Pro·s.~9-utor to disclose to 
· the. fi:~ierice the identity of the ·~osecution witnesses bef'9re the'·begiiming. of th~drial and no later 
.than iw·ertty-.one (21) days before the testimony ohaid witness; . 

l\f()l)IF'lES .the measure sought .in point 3(j) and recalls fuat:,itis the Chan~l?:er1s.d.ecision solely 
and·notthe decision ofthe witness to·detennine.·how•fong.a.Pseudonyni is to be used in reference to 
P,ro$ecution witnesses in Trih1µ1al :proceedin.gs, communications .and dfs~ussf ons between·the 
Parties to the trial, a.ndwiththepublic. .. . . . 

Anrsha, 12 July 2000 . 

William H. Sekule 
Judge· 

(Seal of the Tribunal) 

. 
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Mehmet GUney 
. Judge 
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