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Re: Application for the Disqualification of Judge Mehmet Giiney 

Determination of the Bureau in terms of Rule 15(B) 

1. The Bureau, composed of Judge Navanethem Pillay, President and Presiding Judge of Trial 
Chamber I, Judge Erik M0se, Vice President, Judge Laity Kama, Presiding Judge of Trial 
Chamber II and Judge Lloyd George Williams, Presiding Judge of Trial Chamber III, met on 
22 September 2000, to consider the matter of the disqualification of Judge Mehmet Gi.iney in 
the case of"The Prosecutor versus Joseph Nzirorera". 

2. On 21 September 2000, Defence Counsel for Joseph Nzirorera (the "Accused") filed a 
motion for the disqualification of Judge Giiney, pursuant to Rule 15(A) of the Rules of 
Procedure and Evidence (the "Rules"). 

3. This motion requested Judge Kama to disqualify Judge Giiney from taking any further part 
in the criminal proceedings against the Accused. Judge Kama, acting in accordance with Rule 
15(B) of the Rules, considered this motion and conferred with Judge Giiney on the matter. 

4. Judge Kama, out of an abundance of caution and in the interest of justice, decided to refer 
the matter to the Bureau for consideration, pursuant to Rule 15(B) of the Rules. This Rule 
provides that the Bureau shall determine matters of this nature if necessary. 

5. In support of this motion, Defence Counsel submitted that Judge Giiney: 
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5.1. visited Rwanda for a period of three days and during this period he visited at least 
one me!,lloria! site where the guides explained to those present how the Genocide 
occurred and by whom the Genocide was committed; 

5.2. had an audience with the President of Rwanda, Paul Kagame. He also visited the 
Procureur General of Rwanda and Deputy Prosecutor of the Tribunal without the Defence 
being present. 

6. Defence Counsel further submitted that it is known to all Judges of the Tribunal that a 
" ... number of applications have been filed by individuals against President Kagame both 
before this Tribunal and in other jurisdictions". For this reason, Defence Counsel argues that 
Pesident Kagame is at least" ... a potential witness for the Defence if not an actual witness for 
the Defence". 

7. The Bureau recalls that the Statute of the Tribunal at Article 20 (Rights of the Accused), 
paragraph (2), states, inter alia, that in the detennination of charges against him or her, the 
accused shall be entitled to a fair and public hearing. Moreover, it follows from several 
international human rights instruments that the accused has the right to be tried by an impartial 
tribunal. Reference is made, for instance, to Article 14 (1) of the International Covenant on Civil 
and Political Right and Article 6(1) of the European Convention on Human Rights. Rule 15(A) 
of the Rules must be interpreted in light of the above provisions. It states in part: 

A Judge may not sit at a trial or appeal in any case in which he has a personal interest 
or concerning which he has or has had any association which might affect his 
impartiality. He shall in any such circumstance withdraw from that case. 

8. Case law from the European Court of Human Rights has distinguished between a subjective 
test, that is on the basis of the personal conviction and behaviour of a particular Judge in a 
given case, and an objective test, that is ascertaining whether the judge offered guarantees 
sufficient to exclude any legitimate doubt in this respect. Under this second test, that Court 
has stressed the need to determine whether there are ascertainable facts, which may raise 
doubts as to a Judge's impartiality. What is decisive is whether this fear can be objectively 
justified. 

9. It is also noted that similar principles have been expressed in common law, such as in the 
case of R. v. Gough (1993) 97 Cr. App. R. 188, in the case of Webb and Hay v. R (1994) 181 
C.L.R. 41 and also in the case.of Locabail (UK) Ltd v. Bayfield Properties Ltd.[2000] 1 All 
E.R. 65, as cited by Defence Counsel. 

10. The Bureau notes that a similar request for disqualification on the basis of the judges trip 
to Rwanda has previously been rejected by Trial Chamber I. 1 Moreover, the visit of the 
President and the Judges followed a discussion at a meeting of Judges where it was 
considered advisable to visit Rwanda for institutional reasons, particularly in areas affecting 
prosecution and defence witnesses and administration, as well as to make the Tribunal more 
visible in Rwanda. It is also noted that the visit was scheduled over the availabi]udges. 

1 The Prosecutor v. Ferdinand Nahimana; case no. ICTR-96-11-T; Decisions on the Motion for the 

Disqualification of Judges Pillay and M0se. 
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11. The Bureau further notes that, from the arrival of the Judges at Kigali Airport, and at all 
the meetings;the Judges endeavored to conduct their visit in an open and transparent manner. 
During the planning and in the course of the visit, no individual case or accused person was 
mentioned nor were any issues relating to matters pending before the Chambers, discussed. 

12. The Bureau finds that neither on a subjective nor on an objective test, has the Accused 
made any legitimate basis for his apprehension of bias. 

13. The Bureau finds that the allegations made by Defence Counsel is an inappropriate attack 
on the impartiality and integrity of Judge Giiney. 

FOR THESE REASONS the Bureau is satisfied that there are no grounds that warrant the 
disqualification of Judge Gilney from taking any further part in the criminal proceedings 
against Joseph Nzirorera. 

Arusha, 25 September 2000, 

Erik M0se 
Vice-President 

-::,e!!aW-J 
Lloyd Williams 
Presid g Judge Trial Chamber III 
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