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" THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),

Case No. ICTR-97-19-1

SITTING in the person of Judge Navanethem Pillay, presiding Trial Chamber I;

BEING SEIZED of a motion, filed on 22 October 1998 by the Prosecutor, for orders for
protective measures for victims and witnesses to crimes alleged in the indictment;

HAVING RECEIVED, on 18 October 1999, a Defence reply to the Prosecutor’s request for
orders for protective measures for victims and witnesses to crimes alleged in the indictment;

HAVING HEARD the parties at an audience held to that end on 18 October 1999;

WHEREAS this matter was stayed until 31 March 2000, being the date on which the Appeals
Chamber rendered its decision on the Prosecutor’s request for review or reconsideration of its
decision of 3 November 1999 on the appeal lodged by Barayagwiza against the “Decision on the
Extremely Urgent Motion by the Defence for Orders to Review and/or Nullify the Arrest and
Provisional Detention of the Suspect” of Trial Chamber II of 17 November 1998;

WHEREAS, on 4 July 2000, the Chamber requested the Prosecutor to provide it by Wednesday
12 July 2000 with additional documentary materials, or where appropriate, references to such
materials, pertinent to the present security situation in Rwanda;

WHEREAS, on 12 July 2000, the Prosecutor, in compliance with the above request, filed two
affidavits of Mr. Remi Abdulrahman, the Chief of the Tribunal’s Security and Safety Section in
Kigali, dated 3 December 1999 and 12 July 2000 respectively;

TAKING INTO ACCOUNT Articles 20 and 21 of the Statute and Rules 66, 69 and 75 of the
Rules;

AFTER HAVING DELIBERATED,

Measures Requested

1. The Prosecutor requests the Trial Chamber to issue an order:

“(1)  Requiring that the names, addresses, whereabouts of, and other identifying information
concerning all prosecution witnesses, be sealed by the Registry and not included in any Tribunal
records;

(2) Requiring, to the extent that any names, addresses, whereabouts of and any other identifying
information, concemning potential prosecution witnesses is contained in existing Tribunal or public
records, that those names, addresses, whereabouts of, and other identifying information, concerning
the witnesses be expunged from those documents;
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{3) Prohibiting the disclosure to the public or the media, of the names, addresses, whereabouts
of, and any other identifying data in the supporting material on file with the Registry or any other
information which would reveal the identity of prosecution witnesses;

Case No. ICTR-97-19-1

C)) Prohibiting the Defence and the accused from sharing, discussing or revealing, directly or
indirectly, any documents or any information contained in any documents, or any other information
which is prohibited from being disclosed to the public, to any one other than assigned Counsel or
others working on the immediate Defence team designated by the assigned Counsel or the accused;

(5) Prohibiting the photographing, audio and video recording, or sketching of any witness atany
time or place without leave of the Trial Chamber and parties;

(6) Prohibiting the disclosure to the Defence team of the names, addresses, whereabouts of, and
any other identifying data which would reveal the identities of prosecution witnesses, and any
information in the supporting material on file with the Registry until such time that the Tribunal is
assured that the witnesses have been afforded an adequate mechanism for protection; and allowing
until such mechanism is in place, the Prosecutor to disclose any materials provided by the Defence
in a redacted form;

(7 That in order to comply with Article 66 of the Statute, the Prosecutor will submit a written
request to the Trial Chamber, or Judge thereof, to lift the protective measures respecting certain
witnesses, should those measures no longer appear to be necessary after appropriate verification and
investigation. At the direction of the Trial Chamber or a Judge thereof, notice will be given to the
Witness Protection Unit where protective measures have been lifted;

{8) That the accused or his Defence Counsel shall make a written request, on reasonable notice
to the Prosecution, to the Trial Chamber or a Judge thereof, to contact any protected prosecution
witnesses or the relatives of such witnesses. At the direction of the Trial Chamber or a Judge thereof],
and with the consent of the witness or his/her relative to the interview by the Defence, the Prosecution
shall undertake the necessary arrangements to facilitate such contact;

% Requiring that the Prosecutor designate a pseudonym for each prosecution witness, which
will be used whenever referring to each such witness in Tribunal proceedings, communications and
discussions between the parties to the trial, and the public.”

2. The Prosecutor further reserves the right to apply to the Trial Chamber to amend the
protective measures sought or to seek additional protective measures, if necessary.

3. As a point of order, the Tribunal notes that reference to Article 66 of the Statute in
measure 7 of the Prosecutor’s motion is erroneous, there being no such Article. From the context
of the motion, the Chamber is of the opinion that the reference should be to Rule 66 of the Rules,
which pertains to the disclosure obligations of the Prosecutor.
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The Basis of the Motion

The Legal Basis

4. The Prosecutor brought her motion before the Chamber on the basis of the provisions
of 75 (A) of the Rules, which reads:

“A Judge or a Chamber may, proprio motu or at the request of either party, or of the victim or witness
concerned, or of the Victims and Witnesses Support Unit, order appropriate measures to safeguard the
privacy and security of victims and witnesses, provided that the measures are consistent with the rights of
the accused.”

5. It should be recalled that the above is subject to the proviso that, in accordance with Rule
69(C), the identity of the victims and witnesses shall be disclosed in sufficient time prior to the
trial to allow adequate time for preparation of the Prosecution and the Defence. It should also be
noted that measures for the protection of witnesses are granted on a case by case basis, and take
effect once the particulars and locations of the witnesses have been forwarded to the Witnesses
and Victims Support Unit.

The Arguments

6. The Prosecutor submits, inter alia, that, since January 1996 until now, the level of
violence directed against survivors of and witnesses to the genocide has increased dramatically
resulting in the deaths of a significant number of survivors and potential witnesses. The
Prosecutor states being aware of the escalation of violence against survivors and potential
witnesses in Prefectures neighbouring the Democratic Republic of Congo (“DRC”), namely
Gisenyi, Ruhengeri and Cyangugu. It is also contended that members of the ex-Rwandan Armed
Forces and the Interahamwe have infiltrated the large numbers of refugees returning from the
DRC. These infiltrators, according to the Prosecutor, have regrouped to constitute a rebel force,
and are said to have perpetrated attacks on penitentiary installations thereby freeing prisoners,
and attacks on Tutsi refugee camps.

7. The Tribunal recalls that the appropriateness of protective measures for witnesses should
not be based solely on the representations of the parties. Indeed, their appropriateness needs also
to be evaluated in the context of the entire security situation affecting the concerned witnesses.

8. In this case, notice is taken of the annexures presented by the Prosecutor in support of her
motion, and two affidavits of Mr. Remi Abdulrahman, the Chief of the Tribunal’s Security and
Safety Section in Kigali, dated 3 December 1999 and 12 July 2000 respectively, and filed on 12
July 2000 in accordance with the Chamber’s request for additional materials dated 4 July 2000.
All these reports tend to describe a particularly volatile security situation at present in Rwanda
and 1in neighbouring countries. This volatile security situation appears to be endangering the lives
of those persons who may have, in one way or another, borne witness to the events of 1994 in
Rwanda.
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9. The Defence, in principle, does not object to the protective measures sought.

10.  The Tribunal sees the fears of the Prosecutor as being well founded. Therefore, taking
into account the representations of the parties and being aware of the present security situation
affecting the prosecution witnesses, it considers there to be sufficient factual grounds for the
protective measures sought by the Prosecutor.

On _the non-disclosure of the identity of a witness

11.  The Prosecutor in her motion requests for the non-disclosure of the identity of
prosecution witnesses.

12. Pursuant to Rule 69 of the Rules, under exceptional circumstances, either of the Parties
may apply to a Trial Chamber to order the non-disclosure of the identity of a witness who may
be in danger or at risk, until the Chamber decides otherwise. However, this is subject to the
proviso of Rule 69(C) whereby the identity of the witness shall be disclosed in sufficient time
prior to trial to allow adequate time for preparation of the defence.

13.  On the question of anonymity, the Tribunal takes note of the reasoning of the Trial
Chamber of the International Tribunal for the Former Yugoslavia (the “ICTY”) in its Decision
of 10 August 1995 on the prosecutor’s motion for protective measures for victims and witnesses,
in the case The Prosecutor versus Tadi¢ (IT-94-1-T). It was held therein that for a witness to
qualify for protection of his identity from disclosure to the public and media, there must be real
fear for the safety of the witness or her or his family, and that there must always be an objective
basis to underscore this fear. Furthermore, the ICTY in the case held that the judicial concern
motivating a non-disclosure order may be based on fears expressed by persons other than the
witness.

14.  In the present case, the Tribunal, following this reasoning, and considering the
submissions of the Prosecutor and the Defence, is of the opinion that the arguments presented
in support of the Prosecutor’s motion do demonstrate the existence of exceptional circumstances
warranting the non-disclosure of the identity of witnesses deemed to be in danger or at risk.

On measures 1. 2. 3, 5, 6, 8 and 9 of the motion

15. As regards measures 1, 2, 3, 5, 8 and 9 of the Prosecutor’s request, the Chamber takes
note of the submissions of the parties and grants the said measures insofar as they are consistent
with the rights of the accused.

Decision\leg\wit.prod\or.eng 5



3035

Case No. ICTR-97-19-1

On measure 4

16.  Bymeasure 4 of the motion, the Prosecutor requests an order prohibiting the Defence and
the accused from sharing, discussing or revealing, directly or indirectly, any documents, or any
information contained in any documents, or any other information which is prohibited from being
disclosed to the public, to any one other than assigned Counsels or others working on the
immediate Defence team designated by the assigned Counsel or the accused.

17.  The Chamber recalls that when measures are ordered for the protection of witnesses, the
parties to the case are bound by the terms of the Chamber’s decision thereon. This obligation to
respect the protective measures for witnesses as ordered is incumbent on both the Prosecutor and
the Defence.

18. Consequently measure 4 of the Prosecutor’s request shall not be granted.

On measure 7

19. By measure 7 of the motion, the Prosecutor advances that in order to comply with Rule
66 of the Rules, the Prosecutor will submit a written request to the Trial Chamber, or a Judge
thereof, to lift the protective measures respecting certain witnesses, should those measures no
longer appear to be necessary after appropriate verification and investigation. At the direction of
the Trial Chamber or a Judge thereof, notice will be given to the Victims and Witnesses Support
Unit where protective measures have been lifted.

20.  Rule 66 of the Rules provides for the disclosure of materials by the Prosecutor. Rule
66(B) stipulates that at the request of the Defence, the Prosecutor shall, subject to Sub-Rule (C)
of Rule 66, permit the Defence to inspect any books, documents, photographs and tangible
‘objects in her custody or control, which are material to the preparation of the Defence, or are
intended for use by the Prosecutor as evidence at trial or were obtained from or belonged to the
accused. The Chamber takes particular notice of Rule 66(A)(ii) whereby the Prosecutor shall
disclose to the Defence no later than 60 days before the date set for trial, copies of the statements
of all witnesses whom the Prosecutor intends to call to testify at trial.

21.  Inthe opinion of the Chamber, measure 7 as requested by the Prosecutor falls outside the
measures envisaged under Rules 69 and 75 of the Rules. The lifting of measures of protection
are addressed when so needed during the trial proceedings, at which point, in the opinion of the
Tribunal, the Prosecutor is at liberty to approach the Chamber for appropriate relief.
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FOR ALL THE ABOVE REASONS,

THE TRIBUNAL

HEREBY DECIDES the following:

1.

The Prosecutor shall furnish the Registrar with all the particulars pertaining to her
affected witnesses, and that appropriate measures as set forth below be taken.

The Registrar, after receiving the information concerning the witnesses from the
Prosecutor, shall take all possible measures to ensure the availability of the said witnesses
to the Tribunal.

The names and identities of the Prosecutor’s witnesses shall be forwarded by the
Prosecutor to the Registrar only in confidence, and they shall not be disclosed to the
media or the public.

The Registrar shall not reveal the names and identities of these witnesses either to the
media or the public without the express consent of the Prosecutor.

In cases where the names, addresses, locations and other identifying information of the
Prosecutor’s witnesses appear in the Tribunal’s public records, this information shall be
expunged from the said records.

The names, addresses, locations and other identifying information of the Prosecutor’s
witnesses contained in the supporting materials of the Prosecutor shall not be disclosed
to the public or media.

The public and the rhedia shall not make audio or video recordings or broadcastings and

shall not take photographs or make sketches of the Prosecutor’s witnesses who are under
the protection of the Tribunal, without its authorization.

The Prosecutor shall be permitted to designate pseudonyms for each of its witnesses for
use in the proceedings of the Tribunal, during discussions between the parties, in public
and official proceedings.

The Defence Counsel and any representative acting on his behalf shall notify the
Prosecutor prior to any contact with any of the Prosecutor’s witnesses, and the Prosecutor
shall make arrangements for such contacts.
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DECIDES, pursuant to Rule 69 of the Rules, to grant permission to the Prosecutor to temporarily
redact the names and other identifying information of her witnesses in the supporting material;

REMINDS the Prosecutor that, subject to Rule 75 of the Rules, the identity of the victims or
witnesses shall be disclosed in sufficient time prior to the trial to allow adequate time for
preparation of the defence.

DIRECTS the Registrar to execute this decision immediately and to report back in writing to the
Trial Chamber on its implementation.

Arusha, 13 July 2000.

(Seal of Tribunal)
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