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INTRODUCTION 

The International Criminal Tribunal l<1r Rwanda (the ··Tribunal"). sits today as 
Trial Chamber Ill. composed of Judges Lloyd George Williams. Presiding. 
Yakov Ostrovsky. and Pavel Doknc (the ··Trial Chamber"). 

On 12 August 1999. Tri:li Cham her II granted the Prosecution's motion to 
amend the indictment against Anatole NscngiyumYa ("'Nscngiyumva"). The 
same day. the Prosecution lilcd the amended indictment (the "Indictment"). 

On II October 1999, Counsel l(n Nsengiyumva likd the "Defence ivlotion on 
Ddects in the Form of the Indictment .. (the ''l\lotion''). 

The Prosecutor did not lik a written response to the \lotion. 

On X May 2000. the Trial Chamber heard the panics at the hearing of the 
Motion. 

SUBMISSIONS OF THE DEFENCE 

6. The Motion relates to two types of alleged defects in the Indictment: 
imprecision as regards the period of commission of the offence: and vagueness 
and imprecision of the facts in the Indictment. 

7. Counsel for Nsengiyumva submits that in a number of paragraphs in the 
Indictment the time frame of the commission of the offence is either very long 
or vague. 

8. Counsel also argues that the Indictment sets out numerous general allegations 
concerning the history of Rwanda and persons other than the accused. 
however, the allegations against the accused are vague and imprecise. 

9. Counsel refers the Trial Chamber to the decision in Prosecutor v. Nahimana, 
Case ICTR-96-11-T (Decision on the Preliminary Motion Filed by the 
Defence Based on Defects in the Form of the Indictment) (24 November 1997) 
as support for the position that further specificity is required in the Indictment. 

SUBMISSIONS OF THE PROSECUTION 

I 0. The Prosecutor argues that the Indictment contains the necessary degree of 
specificity and that there is no need for further clarification or d.etail with 
respect to the allegations in the Indictment. 

11. The Prosecutor refers to a number of authorities with respect to the amount of .. 
detail required in an Indictment. 

12. In the alternative to its first argument, the Prosecutor argues that if the Trial 
Chamber tinds the Indictment to be lacking in detail, the Trial Chamber 
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should make an order for particulars rather than strike the impugned 
paragraphs ll·orn the Indictment or order amendment of the Indictment. 

I>ELIBERATION 

13. The Trial Chamber notes that it is a general principle of criminal law that all 
the f~tcts of a given offence attributed to an accused person arc to he s<:t out in 
the indictment against him or her. Thercl(lrc. l(lr an indictment to he 
sustainable. I~Kts alleging an offence must demonstrate the spccilic conduct of 
the accused constituting the oflencc. Rule 47 (C) of the Rules of h·idence 
and Procedure (the "Rules") reflects this principle \\hen it prescribes that "The 
indictment shall set f(>rth the name and particulars of the suspect. and a 
concise statement of the fitcts of· the case and ,,f· the crime with which the 
suspect is charged ... 

14. The Trial Chamber also notes that it docs not read the paragraphs of the 
Indictment in isolation. It reads them in conjunction with and in the context of 
the other paragraphs relating to the crimes. (Sec this Trial Chamber's 
"Decision on the Defence Motions Objecting to the Jurisdiction of the Trial 
Chamber on the Amended Indictment" dated I 3 April 2000. in the present 
case.) 

I 5. At the same time. it should be recognized that there is imprecision and 
vagueness. along with broad general provisions in the Indictment. Attention 
should be focused on the specific conduct of the accused alleged in the 
Indictment. It is necessary to avoid imprecision and vagueness when setting 
out that conduct. We bring to the attention of the Prosecutor that a greater 
effort ought to be made to draft indictments in a more precise and concise 
manner, so as to clearly set out the specific conduct of the accused. and that 
the facts contained in the indictments should specifically relate to the 
respective charges. We trust that this will be borne in mind with regard to 
future cases. 

16. The allegations set out in paragraph 5.1 of the Indictment, "From late 1990 
until July \994 Anatole Nsengiyumva ... conspired amongst themselves" are 
imprecise due to the length of the time period mentioned and the generality of 
the allegations. However, the Trial Chamber finds that the facts 
demonstrating the specific conduct of the accused with respect to these 
allegations are set out in the remaining paragraphs of the Indictment. 

17. Paragraph 5.9 of the Indictment refers to several meetings of army officers 
held at the time of the negotiation of the Arusha Accords, without specifying 
when those meetings took place. The Defence is entitled to have information 
about the dates and venues of these meetings if known to the. Prosecutor. or 
alternatively, at the very least an approximation of the same. 

I 8. In paragraph 5.15 of the Indictment, Nscngiyumva is alleged to have 
supervised the training of the lnterahamwe ''As from 1993. and even bct~Jrc 
that date .... " Paragraph 5.16 appears to specify the time period and the 
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19. 

20. 

21. 

22. 

24. 

25. 

location of the supervision of the training, with respect to Nsengiyumva. If 
the Prosecutor intends to establish that Nscngiyum'a supervised the training 
continuously from June 1993 to July 1')9-l. then she mu,;t sa~ so. Otherwise 
she must specify the dates on which this supervision took place. if known. or if 
they arc not known. then the approximate dates. Furthermore. in order tilr the 
lkli:nce to prepare its case. the Prosecutor must stak where SLtch supen is ion 
of training took place and specify Nsengiyumva·s conduct in that surcnision. 

In paragraph 5.21 of the Indictment. the Prosecutor allc~es that "Before and 
during the e\·ents referred to in this indictment" \sengiyunl\·a took ['art in the 
distribution of weapons. Paragraph 5.23 niUTO\\S Nsengiyum\a·s imol\·ement 
in this activity to the period bctwecn .!Ltne 1993 and July 199-l. Once again the 
Prosecutor should specily whether the distribution was continuous and 
ongoing, or the dates on which it took place if known. or alternatively. the 
approximate dates. Furthermore. in order for the Ddi:nce to prepare its case. 
the Prosecutor must state where such distribution took place and the names of 
the subordinates. if available. who participated in the distribution. 

Paragraph 5.26 of the Indictment reli:rs to a meeting that took plac~ in 1992. 
The: Prosecutor must specify the date of that meeting. if it is known. or if it is 
not known. then she must give an approximate date. 

In paragraph 6.5 of the Indictment. the Prosecutor alleges that Bagosora 
remained in contact with NsengiyumYa atier 7 .-\pril 199-l. This is a general 
allegation and does not need to be further specified. 

Paragraph 6.20 of the Indictment alleges repeated attacks on refugees at the 
Nyundo parish between 8 April and June 1994 on the orders of Nsengiyumva. 
This allegation is sufficiently specific with,respect to the attacks. However. 
the specifics of Nsengiyumva's alleged orders should be giwn as they form 
the basis of the conduct amounting to an offence. The paragraph also states 
that on at least one occasion, Nsengiyumva was present. That date should be 
specified, if known, or an approximate date should be given if the exact date is 
not known. 

In paragraph 6.22 of the Indictment, Nsengiyumva is alleged to have ordered 
militiamen and soldiers, between 8 Apriland mid July-199-l, to exterminate 
Tutsis. The Prosecutor must specify the occasions, if known, or approximate 
dates on which these orders were given if the exact dates are not known. 

Paragraph 6.28 of the Indictment refers to a meeting held by Nsengiyumva 
and others sometime between May and June 1994. The Prosecutor should 
specify the date of the meeting if known, or the approximate date, if the date is 
not known. 

Paragraph 6.30 of the Indictment refers to meetings chaired by Nscngiyumva 
at Umuganda stadium in Gisenyi between April and June 1994. The dates of 
the alleged meetings should be specified if known. or the approximate elates 
should be given, if the exact dates are not known. 
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26. Paragraph 6.37 of the Indictment is a genera! paragraph. the details of which 
arc set out in the remainder nf the Indictment. !t docs nnt require furthcr 
speci licati< m. 

~7. The Trial ('ham her is not of the <>pini<lll that the ab,>ve para:,:raph:< slh>uld he 
struck ti·ntn the lndidment lcll· vagueness nr impnxision. ! !owcvcr. the Tri:tl 
Chamber linds that the Deknce is enritb! to the inlcll'lllatinn set our ah>vc in 
order to properly prepare irs dcli:nce. Thus the Trial Chamber linJs that the 
Proscculor 111USI provide the inl(>nnation to the lkl\:ncc 111 the r,,rm of 
particulars. to the extent that such inl(mnation i:< ;tvailabk w the Pn>sccut<>r. 

28. For the above reasons. the Trial Chamber: 

ORDERS the Pros<.!cutor to provide the particulars set out above t<> the 
Defence within l(ntrte<.!n (! 4) days. 

;\rusha. 15 May 2000. 

Seal of the Tribunal 
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Pmd Doknc 
Judge 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htmDownloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm




