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JURISDICTIONAL IMMUNITIES OF THE STATE
(GERMANY v. ITALY: GREECE INTERVENING)

Historical and factual background.
Peace Treaty of 1947 ⎯ Federal Compensation Law of 1953 ⎯ 1961 Agreements ⎯
2000 Federal Law establishing the “Remembrance, Responsibility and Future” Foundation ⎯
Proceedings before Italian courts ⎯ Cases involving Italian nationals ⎯ Cases involving Greek
nationals.

*
Subject-matter of dispute and jurisdiction of the Court.
Subject-matter of dispute delimited by claims of Germany and Italy ⎯ No objection to
jurisdiction of the Court or admissibility of Application raised by Italy ⎯ Article 1 of the European
Convention for the Peaceful Settlement of Disputes as basis of jurisdiction ⎯ Limitation ratione
temporis not applicable ⎯ The Court has jurisdiction ⎯ The Court is not called upon to rule on
questions of reparation ⎯ Relationship between duty of reparation and State immunity ⎯ No other
question with regard to the Court’s jurisdiction.

*

-2Alleged violation of Germany’s jurisdictional immunity in proceedings brought by Italian
claimants.
Issues before the Court ⎯ Origins of proceedings in Italian courts ⎯ Existence of
customary rule of international law conferring immunity on States ⎯ Sources of State practice and
opinio juris ⎯ State practice and opinio juris generally recognize State immunity ⎯ Rule of State
immunity derives from principle of sovereign equality of States ⎯ Need to distinguish between
relevant acts of Germany and those of Italy ⎯ Procedural nature of law of immunity ⎯ The Court
must examine and apply the law on State immunity as it existed at time of Italian proceedings ⎯
Acta jure gestionis and acta jure imperii ⎯ Acts of armed forces of German Reich were acta jure
imperii ⎯ State immunity in respect of acta jure imperii ⎯ Contention by Italy that Germany not
entitled to immunity in respect of cases before Italian courts.
Italy’s first argument: territorial tort principle ⎯ Acts committed on territory of forum State
by armed forces of a foreign State in conduct of armed conflict ⎯ Article 11 of European
Convention on State Immunity ⎯ Article 12 of United Nations Convention on the Jurisdictional
Immunities of States and their Property ⎯ State practice: national legislation and judgments of
national courts ⎯ State immunity for acta jure imperii extends to civil proceedings for acts
occasioning death, personal injury or damage to property, committed by armed forces in conduct
of armed conflict ⎯ Opinio juris ⎯ Absence of contrary jurisprudence or contrary statements by
States ⎯ Decisions of Italian courts cannot be justified on basis of territorial tort principle.
Italy’s second argument: subject-matter and circumstances of claims in Italian courts ⎯
Gravity of violations ⎯ Contention that international law does not accord immunity to a State for
serious violations of law of armed conflict ⎯ National court is required to determine entitlement to
immunity before it can hear merits of case ⎯ No State practice to support proposition that a State
is deprived of immunity in cases of serious violations of international humanitarian law ⎯ Neither
has proposition been accepted by European Court of Human Rights ⎯ State not deprived of
immunity because it is accused of serious violations of international humanitarian law.
Relationship between jus cogens and rule of State immunity ⎯ Alleged conflict between
jus cogens rules and immunity of Germany ⎯ No conflict exists between jus cogens and immunity
of a State ⎯ Argument about jus cogens displacing State immunity has been rejected by national
courts ⎯ State immunity not affected by violation of jus cogens.
The “last resort” argument ⎯ Contention that Italian courts were justified in denying
Germany immunity because of failure of all other attempts to secure compensation ⎯ State
immunity not dependent upon existence of effective alternative means of redress ⎯ Italy’s
argument rejected ⎯ Further negotiation between Germany and Italy.

-3Combined effect of circumstances relied upon by Italy ⎯ None of three strands justify action
of Italian courts ⎯ No effect if taken together ⎯ State practice ⎯ Balancing different factors
would disregard nature of State immunity ⎯ Immunity cannot be dependent upon outcome of
balancing exercise by national court.
Action of Italian courts in denying Germany immunity constitutes a breach of obligations
owed by Italy to Germany ⎯ No need to consider other questions raised by the Parties.

*
Measures of constraint taken against property belonging to Germany located on Italian
territory.
Legal charge against Villa Vigoni ⎯ Charge in question suspended by Italy to take account
of proceedings before the Court ⎯ Distinction between rules of customary international law
governing immunity from enforcement and those governing jurisdictional immunity ⎯ No need to
determine whether decisions of Greek courts awarding pecuniary damages against Germany were
in breach of that State’s jurisdictional immunity ⎯ Article 19 of United Nations Convention on the
Jurisdictional Immunities of States and their Property ⎯ Property which was subject of measure of
constraint being used for non-commercial governmental purposes ⎯ Germany not having
expressly consented to taking of legal charge in question or allocated Villa Vigoni for satisfaction
of judicial claims against it ⎯ Registration of legal charge on Villa Vigoni constitutes a violation
by Italy of its obligation to respect immunity owed to Germany.

*
Decisions of Italian courts declaring enforceable in Italy decisions of Greek courts
upholding civil claims against Germany.
Germany’s contention that its jurisdictional immunity was violated by these decisions ⎯
Request for exequatur ⎯ Whether Italian courts respected Germany’s immunity from jurisdiction
in upholding request for exequatur ⎯ Purpose of exequatur proceedings ⎯ Exequatur proceedings
must be regarded as being directed against State which was subject of foreign judgment ⎯
Question of immunity precedes consideration of request for exequatur ⎯ No need to rule on
question whether Greek courts violated Germany’s immunity ⎯ Decisions of Florence Court of
Appeal constitute violation by Italy of its obligation to respect jurisdictional immunity of Germany.

*

-4Germany’s final submissions and the remedies sought.
Germany’s six requests presented to the Court ⎯ First three submissions upheld ⎯
Violation by Italy of Germany’s jurisdictional immunity ⎯ Fourth submission ⎯ Request for
declaration that Italy’s international responsibility is engaged ⎯ No need for express
declaration ⎯ Responsibility automatically inferred from finding that certain obligations have
been violated ⎯ Fourth submission not upheld ⎯ Fifth submission ⎯ Request that Italy be
ordered to take, by means of its own choosing, any and all steps to ensure that all decisions of its
courts and other judicial authorities infringing Germany’s sovereign immunity cease to have
effect ⎯ Fifth submission upheld ⎯ Result to be achieved by enacting appropriate legislation or
by other methods having the same effect ⎯ Sixth submission ⎯ Request that Italy be ordered to
provide assurances of non-repetition ⎯ No reason to suppose that a State whose conduct has been
declared wrongful by the Court will repeat that conduct in future ⎯ No circumstances justifying
assurances of non-repetition ⎯ Sixth submission not upheld.

JUDGMENT
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THE COURT,
composed as above,
after deliberation,
delivers the following Judgment:
1. On 23 December 2008, the Federal Republic of Germany (hereinafter “Germany”) filed in
the Registry of the Court an Application instituting proceedings against the Italian Republic
(hereinafter “Italy”) in respect of a dispute originating in “violations of obligations under
international law” allegedly committed by Italy through its judicial practice “in that it has failed to
respect the jurisdictional immunity which . . . Germany enjoys under international law”.
As a basis for the jurisdiction of the Court, Germany, in its Application, invoked Article 1 of
the European Convention for the Peaceful Settlement of Disputes of 29 April 1957.
2. Under Article 40, paragraph 2, of the Statute, the Registrar immediately communicated the
Application to the Government of Italy; and, pursuant to paragraph 3 of that Article, all other
States entitled to appear before the Court were notified of the Application.
3. Since the Court included upon the Bench no judge of Italian nationality, Italy exercised its
right under Article 31, paragraph 2, of the Statute to choose a judge ad hoc to sit in the case: it
chose Mr. Giorgio Gaja.
4. By an Order of 29 April 2009, the Court fixed 23 June 2009 as the time-limit for the filing
of the Memorial of Germany and 23 December 2009 as the time-limit for the filing of the
Counter-Memorial of Italy; those pleadings were duly filed within the time-limits so prescribed.
The Counter-Memorial of Italy included a counter-claim “with respect to the question of the
reparation owed to Italian victims of grave violations of international humanitarian law committed
by forces of the German Reich”.
5. By an Order of 6 July 2010, the Court decided that the counter-claim presented by Italy
was inadmissible as such under Article 80, paragraph 1, of the Rules of Court. By the same Order,
the Court authorized Germany to submit a Reply and Italy to submit a Rejoinder, and fixed
14 October 2010 and 14 January 2011 respectively as the time-limits for the filing of those
pleadings; those pleadings were duly filed within the time-limits so prescribed.
6. On 13 January 2011, the Hellenic Republic (hereinafter “Greece”) filed in the Registry an
Application for permission to intervene in the case pursuant to Article 62 of the Statute. In its
Application, Greece indicated that it “[did] not seek to become a party to the case”.
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7. In accordance with Article 83, paragraph 1, of the Rules of Court, the Registrar, by letters
dated 13 January 2011, transmitted certified copies of the Application for permission to intervene
to the Government of Germany and the Government of Italy, which were informed that the Court
had fixed 1 April 2011 as the time-limit for the submission of their written observations on that
Application. The Registrar also transmitted, under paragraph 2 of the same Article, a copy of the
Application to the Secretary-General of the United Nations.
8. Germany and Italy each submitted written observations on Greece’s Application for
permission to intervene within the time-limit thus fixed. The Registry transmitted to each Party a
copy of the other’s observations, and copies of the observations of both Parties to Greece.
9. In light of Article 84, paragraph 2, of the Rules of Court, and taking into account the fact
that neither Party filed an objection, the Court decided that it was not necessary to hold hearings on
the question whether Greece’s Application for permission to intervene should be granted. The
Court nevertheless decided that Greece should be given an opportunity to comment on the
observations of the Parties and that the latter should be allowed to submit additional written
observations on the question. The Court fixed 6 May 2011 as the time-limit for the submission by
Greece of its own written observations on those of the Parties, and 6 June 2011 as the time-limit for
the submission by the Parties of additional observations on Greece’s written observations. The
observations of Greece and the additional observations of the Parties were submitted within the
time-limits thus fixed. The Registry duly transmitted to the Parties a copy of the observations of
Greece; it transmitted to each of the Parties a copy of the other’s additional observations and to
Greece copies of the additional observations of both Parties.
10. By an Order of 4 July 2011, the Court authorized Greece to intervene in the case as a
non-party, in so far as this intervention was limited to the decisions of Greek courts which were
declared by Italian courts as enforceable in Italy. The Court further fixed the following time-limits
for the filing of the written statement and the written observations referred to in Article 85,
paragraph 1, of the Rules of Court: 5 August 2011 for the written statement of Greece and
5 September 2011 for the written observations of Germany and Italy on that statement.
11. The written statement of Greece and the written observations of Germany were duly filed
within the time-limits so fixed. By a letter dated 1 September 2011, the Agent of Italy indicated
that the Italian Republic would not be presenting observations on the written statement of Greece at
that stage of the proceedings, but reserved “its position and right to address certain points raised in
the written statement, as necessary, in the course of the oral proceedings”. The Registry duly
transmitted to the Parties a copy of the written statement of Greece; it transmitted to Italy and
Greece a copy of the written observations of Germany.
12. Under Article 53, paragraph 2, of its Rules, the Court, after ascertaining the views of the
Parties, decided that copies of the pleadings and documents annexed would be made available to
the public at the opening of the oral proceedings. After consulting the Parties and Greece, the
Court decided that the same should apply to the written statement of the intervening State and the
written observations of Germany on that statement.
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13. Public hearings were held from 12 to 16 September 2011, at which the Court heard the
oral arguments and replies of:
For Germany:

Ms Susanne Wasum-Rainer,
Mr. Christian Tomuschat,
Mr. Andrea Gattini,
Mr. Robert Kolb.

For Italy:

Mr. Giacomo Aiello,
Mr. Luigi Condorelli,
Mr. Salvatore Zappalà,
Mr. Paolo Palchetti,
Mr. Pierre-Marie Dupuy.

For Greece:

Mr. Stelios Perrakis,
Mr. Antonis Bredimas.

14. At the hearings questions were put by Members of the Court to the Parties and to Greece,
as intervening State, to which replies were given in writing. The Parties submitted written
comments on those written replies.

*

15. In its Application, Germany made the following requests:
“Germany prays the Court to adjudge and declare that the Italian Republic:
(1) by allowing civil claims based on violations of international humanitarian law by
the German Reich during World War II from September 1943 to May 1945, to be
brought against the Federal Republic of Germany, committed violations of
obligations under international law in that it has failed to respect the jurisdictional
immunity which the Federal Republic of Germany enjoys under international law;
(2) by taking measures of constraint against ‘Villa Vigoni’, German State property
used for government non-commercial purposes, also committed violations of
Germany’s jurisdictional immunity;
(3) by declaring Greek judgments based on occurrences similar to those defined above
in request No. 1 enforceable in Italy, committed a further breach of Germany’s
jurisdictional immunity.

- 10 Accordingly, the Federal Republic of Germany prays the Court to adjudge and
declare that
(4) the Italian Republic’s international responsibility is engaged;
(5) the Italian Republic must, by means of its own choosing, take any and all steps to
ensure that all the decisions of its courts and other judicial authorities infringing
Germany’s sovereign immunity become unenforceable;
(6) the Italian Republic must take any and all steps to ensure that in the future Italian
courts do not entertain legal actions against Germany founded on the occurrences
described in request No. 1 above.”
16. In the course of the written proceedings the following submissions were presented by the
Parties:
On behalf of the Government of Germany,
in the Memorial and in the Reply:
“Germany prays the Court to adjudge and declare that the Italian Republic:
(1) by allowing civil claims based on violations of international humanitarian law by
the German Reich during World War II from September 1943 to May 1945, to be
brought against the Federal Republic of Germany, committed violations of
obligations under international law in that it has failed to respect the jurisdictional
immunity which the Federal Republic of Germany enjoys under international law;
(2) by taking measures of constraint against ‘Villa Vigoni’, German State property
used for government non-commercial purposes, also committed violations of
Germany’s jurisdictional immunity;
(3) by declaring Greek judgments based on occurrences similar to those defined above
in request No. 1 enforceable in Italy, committed a further breach of Germany’s
jurisdictional immunity.
Accordingly, the Federal Republic of Germany prays the Court to adjudge and
declare that
(4) the Italian Republic’s international responsibility is engaged;
(5) the Italian Republic must, by means of its own choosing, take any and all steps to
ensure that all the decisions of its courts and other judicial authorities infringing
Germany’s sovereign immunity become unenforceable;

- 11 (6) the Italian Republic must take any and all steps to ensure that in the future Italian
courts do not entertain legal actions against Germany founded on the occurrences
described in request No. 1 above”;
On behalf of the Government of Italy,
in the Counter-Memorial and in the Rejoinder:
“On the basis of the facts and arguments set out [in Italy’s Counter-Memorial
and Rejoinder], and reserving its right to supplement or amend these Submissions,
Italy respectfully requests that the Court adjudge and declare that all the claims of
Germany are rejected.”
17. At the oral proceedings, the following submissions were presented by the Parties:
On behalf of the Government of Germany,
“Germany respectfully requests the Court to adjudge and declare that the Italian
Republic:
(1) by allowing civil claims based on violations of international humanitarian law by
the German Reich during World War II between September 1943 and May 1945
to be brought against the Federal Republic of Germany, committed violations of
obligations under international law in that it has failed to respect the jurisdictional
immunity which the Federal Republic of Germany enjoys under international
law;
(2) by taking measures of constraint against ‘Villa Vigoni’, German State property
used for government non-commercial purposes, also committed violations of
Germany’s jurisdictional immunity;
(3) by declaring Greek judgments based on occurrences similar to those defined
above in request No. 1 enforceable in Italy, committed a further breach of
Germany’s jurisdictional immunity.
Accordingly, the Federal Republic of Germany respectfully requests the Court
to adjudge and declare that:
(4) the Italian Republic’s international responsibility is engaged;
(5) the Italian Republic must, by means of its own choosing, take any and all steps to
ensure that all the decisions of its courts and other judicial authorities infringing
Germany’s sovereign immunity become unenforceable; and
(6) the Italian Republic must take any and all steps to ensure that in the future Italian
courts do not entertain legal actions against Germany founded on the occurrences
described in request No. 1 above.”

- 12 On behalf of the Government of Italy,
“[F]or the reasons given in [its] written and oral pleadings, [Italy requests] that
the Court adjudge and hold the claims of the Applicant to be unfounded. This request
is subject to the qualification that . . . Italy has no objection to any decision by the
Court obliging Italy to ensure that the mortgage on Villa Vigoni inscribed at the land
registry is cancelled.”

*

18. At the end of the written statement submitted by it in accordance with Article 85,
paragraph 1, of the Rules of Court, Greece stated inter alia:
“that the effect of the judgment that the ICJ will hand down in this case concerning the
jurisdictional immunity of the State will be of major importance to the Italian legal
order and certainly to the Greek legal order.
................................................................
Further, an ICJ decision on the effects of the principle of jurisdictional
immunity of States when faced with a jus cogens rule of international law ⎯ such as
the prohibition on violation of fundamental rules of humanitarian law ⎯ will guide
the Greek courts in this regard. It will thus have a significant effect on pending and
potential lawsuits brought by individuals before those courts.”
19. At the end of the oral observations submitted by it with respect to the subject-matter of
the intervention in accordance with Article 85, paragraph 3, of the Rules of Court, Greece stated
inter alia:
“A decision of the International Court of Justice on the effects of the principle
of jurisdictional immunity of States when faced with a jus cogens rule of international
law ⎯ such as the prohibition on violation of fundamental rules of humanitarian
law ⎯ will guide the Greek courts . . . It will thus have a significant effect on pending
and potential lawsuits brought by individuals before those courts.
................................................................
The Greek Government considers that the effect of the judgment that [the]
Court will hand down in this case concerning jurisdictional immunity will be of major
importance, primarily to the Italian legal order and certainly to the Greek legal order.”

*
*

*

- 13 I. HISTORICAL AND FACTUAL BACKGROUND
20. The Court finds it useful at the outset to describe briefly the historical and factual
background of the case which is largely uncontested between the Parties.
21. In June 1940, Italy entered the Second World War as an ally of the German Reich. In
September 1943, following the removal of Mussolini from power, Italy surrendered to the Allies
and, the following month, declared war on Germany. German forces, however, occupied much of
Italian territory and, between October 1943 and the end of the War, perpetrated many atrocities
against the population of that territory, including massacres of civilians and the deportation of large
numbers of civilians for use as forced labour. In addition, German forces took prisoner, both inside
Italy and elsewhere in Europe, several hundred thousand members of the Italian armed forces.
Most of these prisoners (hereinafter the “Italian military internees”) were denied the status of
prisoner of war and deported to Germany and German-occupied territories for use as forced labour.
1. The Peace Treaty of 1947
22. On 10 February 1947, in the aftermath of the Second World War, the Allied Powers
concluded a Peace Treaty with Italy, regulating, in particular, the legal and economic consequences
of the war with Italy. Article 77 of the Peace Treaty reads as follows:
“1. From the coming into force of the present Treaty property in Germany of
Italy and of Italian nationals shall no longer be treated as enemy property and all
restrictions based on such treatment shall be removed.
2. Identifiable property of Italy and of Italian nationals removed by force or
duress from Italian territory to Germany by German forces or authorities after
September 3, 1943, shall be eligible for restitution.
3. The restoration and restitution of Italian property in Germany shall be
effected in accordance with measures which will be determined by the Powers in
occupation of Germany.
4. Without prejudice to these and to any other dispositions in favour of Italy and
Italian nationals by the Powers occupying Germany, Italy waives on its own behalf
and on behalf of Italian nationals all claims against Germany and German nationals
outstanding on May 8, 1945, except those arising out of contracts and other
obligations entered into, and rights acquired, before September 1, 1939. This waiver
shall be deemed to include debts, all inter-governmental claims in respect of
arrangements entered into in the course of the war, and all claims for loss or damage
arising during the war.”
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2. The Federal Compensation Law of 1953
23. In 1953, the Federal Republic of Germany adopted the Federal Compensation Law
Concerning Victims of National Socialist Persecution (Bundesentschädigungsgesetz (BEG)) in
order to compensate certain categories of victims of Nazi persecution. Many claims by Italian
nationals under the Federal Compensation Law were unsuccessful, either because the claimants
were not considered victims of national Socialist persecution within the definition of the Federal
Compensation Law, or because they had no domicile or permanent residence in Germany, as
required by that Law. The Federal Compensation Law was amended in 1965 to cover claims by
persons persecuted because of their nationality or their membership in a non-German ethnic group,
while requiring that the persons in question had refugee status on 1 October 1953. Even after the
Law was amended in 1965, many Italian claimants still did not qualify for compensation because
they did not have refugee status on 1 October 1953. Because of the specific terms of the Federal
Compensation Law as originally adopted and as amended in 1965, claims brought by victims
having foreign nationality were generally dismissed by the German courts.
3. The 1961 Agreements
24. On 2 June 1961, two Agreements were concluded between the Federal Republic of
Germany and Italy. The first Agreement, which entered into force on 16 September 1963,
concerned the “Settlement of certain property-related, economic and financial questions”. Under
Article 1 of that Agreement, Germany paid compensation to Italy for “outstanding questions of an
economic nature”. Article 2 of the Agreement provided as follows:
“(1) The Italian Government declares all outstanding claims on the part of the Italian
Republic or Italian natural or legal persons against the Federal Republic of
Germany or German natural or legal persons to be settled to the extent that they
are based on rights and circumstances which arose during the period from
1 September 1939 to 8 May 1945.
(2) The Italian Government shall indemnify the Federal Republic of Germany and
German natural or legal persons for any possible judicial proceedings or other
legal action by Italian natural or legal persons in relation to the abovementioned
claims.”
25. The second Agreement, which entered into force on 31 July 1963, concerned
“Compensation for Italian nationals subjected to National-Socialist measures of persecution”. By
virtue of this Agreement, the Federal Republic of Germany undertook to pay compensation to
Italian nationals affected by those measures. Under Article 1 of that Agreement, Germany agreed
to pay Italy forty million Deutsche marks
“for the benefit of Italian nationals who, on grounds of their race, faith or ideology
were subjected to National-Socialist measures of persecution and who, as a result of
those persecution measures, suffered loss of liberty or damage to their health, and for
the benefit of the dependents of those who died in consequence of such measures”.
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Article 3 of that Agreement provided as follows:
“Without prejudice to any rights of Italian nationals based on German
compensation legislation, the payment provided for in Article 1 shall constitute final
settlement between the Federal Republic of Germany and the Italian Republic of all
questions governed by the present Treaty.”
4. Law establishing the “Remembrance, Responsibility and Future” Foundation
26. On 2 August 2000, a Federal Law was adopted in Germany, establishing a
“Remembrance, Responsibility and Future” Foundation (hereinafter the “2000 Federal Law”) to
make funds available to individuals who had been subjected to forced labour and “other injustices
from the National Socialist period” (Sec. 2, para. 1). The Foundation did not provide money
directly to eligible individuals under the 2000 Federal Law but instead to “partner organizations”,
including the International Organization for Migration in Geneva. Article 11 of the 2000 Federal
Law placed certain limits on entitlement to compensation. One effect of this provision was to
exclude from the right to compensation those who had had the status of prisoner of war, unless they
had been detained in concentration camps or came within other specified categories. The reason
given in the official commentary to this provision, which accompanied the draft Law, was that
prisoners of war “may, according to the rules of international law, be put to work by the detaining
power” [translation by the Registry] (Bundestagsdrucksache 14/3206, 13 April 2000).
Thousands of former Italian military internees, who, as noted above, had been denied the
status of prisoner of war by the German Reich (see paragraph 21), applied for compensation under
the 2000 Federal Law. In 2001, the German authorities took the view that, under the rules of
international law, the German Reich had not been able unilaterally to change the status of the
Italian military internees from prisoners of war to that of civilian workers. Therefore, according to
the German authorities, the Italian military internees had never lost their prisoner-of-war status,
with the result that they were excluded from the benefits provided under the 2000 Federal Law. On
this basis, an overwhelming majority of requests for compensation lodged by Italian military
internees was rejected. Attempts by former Italian military internees to challenge that decision and
seek redress in the German courts were unsuccessful. In a number of decisions, German courts
ruled that the individuals in question were not entitled to compensation under the 2000 Federal
Law because they had been prisoners of war. On 28 June 2004, a Chamber of the German
Constitutional Court (Bundesverfassungsgericht) held that Article 11, paragraph 3, of the 2000
Federal Law, which excluded reparation for prisoners of war, did not violate the right to equality
before the law guaranteed by the German Constitution, and that public international law did not
establish an individual right to compensation for forced labour.
A group of former Italian military internees filed an application against Germany before the
European Court of Human Rights on 20 December 2004. On 4 September 2007, a Chamber of that
Court declared that the application was “incompatible ratione materiae” with the provisions of the
Convention on the Protection of Human Rights and Fundamental Freedoms and its protocols and
therefore was declared inadmissible (Associazione Nazionale Reduci and 275 others v. Germany,
decision of 4 September 2007, Application No. 45563/04).
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5. Proceedings before Italian courts
A. Cases involving Italian nationals
27. On 23 September 1998, Mr. Luigi Ferrini, an Italian national who had been arrested in
August 1944 and deported to Germany, where he was detained and forced to work in a munitions
factory until the end of the war, instituted proceedings against the Federal Republic of Germany in
the Court of Arezzo (Tribunale di Arezzo) in Italy. On 3 November 2000, the Court of Arezzo
decided that Mr. Luigi Ferrini’s claim was inadmissible because Germany, as a sovereign State,
was protected by jurisdictional immunity. By a judgment of 16 November 2001, registered on
14 January 2002, the Court of Appeal of Florence (Corte di Appello di Firenze) dismissed the
appeal of the claimant on the same grounds. On 11 March 2004, the Italian Court of Cassation
(Corte di Cassazione) held that Italian courts had jurisdiction over the claims for compensation
brought against Germany by Mr. Luigi Ferrini on the ground that immunity does not apply in
circumstances in which the act complained of constitutes an international crime (Ferrini v. Federal
Republic of Germany, Decision No. 5044/2004 (Rivista di diritto internazionale, Vol. 87, 2004,
p. 539; International Law Reports (ILR), Vol. 128, p. 658)). The case was then referred back to
the Court of Arezzo, which held in a judgment dated 12 April 2007 that, although it had
jurisdiction to entertain the case, the claim to reparation was time-barred. The judgment of the
Court of Arezzo was reversed on appeal by the Court of Appeal of Florence, which held in a
judgment dated 17 February 2011 that Germany should pay damages to Mr. Luigi Ferrini as well as
his case-related legal costs incurred in the course of the judicial proceedings in Italy. In particular,
the Court of Appeal of Florence held that jurisdictional immunity is not absolute and cannot be
invoked by a State in the face of acts by that State which constitute crimes under international law.
28. Following the Ferrini Judgment of the Italian Court of Cassation dated 11 March 2004,
twelve claimants brought proceedings against Germany in the Court of Turin (Tribunale di Torino)
on 13 April 2004 in the case concerning Giovanni Mantelli and others. On 28 April 2004,
Liberato Maietta filed a case against Germany before the Court of Sciacca (Tribunale di Sciacca).
In both cases, which relate to acts of deportation to, and forced labour in, Germany which took
place between 1943 and 1945, an interlocutory appeal requesting a declaration of lack of
jurisdiction (“regolamento preventivo di giurisdizione”) was filed by Germany before the Italian
Court of Cassation. By two Orders of 29 May 2008 issued in the Giovanni Mantelli and others and
the Liberato Maietta cases (Italian Court of Cassation, Order No. 14201 (Mantelli) Foro italiano,
Vol. 134, 2009, I, p. 1568); Order No. 14209 (Maietta) Rivista di diritto internazionale, Vol. 91,
2008, p. 896), the Italian Court of Cassation confirmed that the Italian courts had jurisdiction over
the claims against Germany. A number of similar claims against Germany are currently pending
before Italian courts.
29. The Italian Court of Cassation also confirmed the reasoning of the Ferrini Judgment in a
different context in proceedings brought against Mr. Max Josef Milde, a member of the “Hermann
Göring” division of the German armed forces, who was charged with participation in massacres
committed on 29 June 1944 in Civitella in Val di Chiana, Cornia and San Pancrazio in Italy. The
Military Court of La Spezia (Tribunale Militare di La Spezia) sentenced Mr. Milde in absentia to
life imprisonment and ordered Mr. Milde and Germany, jointly and severally, to pay reparation to
the successors in title of the victims of the massacre who appeared as civil parties in the
proceedings (judgment of 10 October 2006 (registered on 2 February 2007)). Germany appealed to
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the Military Court of Appeals in Rome (Corte Militare di Appello di Roma) against that part of the
decision, which condemned it. On 18 December 2007 the Military Court of Appeals dismissed the
appeal. In a judgment of 21 October 2008 (registered on 13 January 2009), the Italian Court of
Cassation rejected Germany’s argument of lack of jurisdiction and confirmed its reasoning in the
Ferrini Judgment that in cases of crimes under international law, the jurisdictional immunity of
States should be set aside (Rivista di diritto internazionale, Vol. 92, 2009, p. 618).
B. Cases involving Greek nationals
30. On 10 June 1944, during the German occupation of Greece, German armed forces
committed a massacre in the Greek village of Distomo, involving many civilians. In 1995,
relatives of the victims of the massacre who claimed compensation for loss of life and property
commenced proceedings against Germany. The Greek Court of First Instance (Protodikeio) of
Livadia rendered a judgment in default on 25 September 1997 (and read out in court on
30 October 1997) against Germany and awarded damages to the successors in title of the victims of
the massacre. Germany’s appeal of that judgment was dismissed by the Hellenic Supreme Court
(Areios Pagos) on 4 May 2000 (Prefecture of Voiotia v. Federal Republic of Germany, case
No. 11/2000 (ILR, Vol. 129, p. 513) (the Distomo case)). Article 923 of the Greek Code of Civil
Procedure requires authorization from the Minister for Justice to enforce a judgment against a
foreign State in Greece. That authorization was requested by the claimants in the Distomo case but
was not granted. As a result, the judgments against Germany have remained unexecuted in Greece.
31. The claimants in the Distomo case brought proceedings against Greece and Germany
before the European Court of Human Rights alleging that Germany and Greece had violated
Article 6, paragraph 1, of the Convention for the Protection of Human Rights and Fundamental
Freedoms and Article 1 of Protocol No. 1 to that Convention by refusing to comply with the
decision of the Court of First Instance of Livadia dated 25 September 1997 (as to Germany) and
failing to permit execution of that decision (as to Greece). In its decision of 12 December 2002, the
European Court of Human Rights, referring to the rule of State immunity, held that the claimants’
application was inadmissible (Kalogeropoulou and others v. Greece and Germany, Application
No. 59021/00, Decision of 12 December 2002, ECHR Reports 2002-X, p. 417; ILR, Vol. 129,
p. 537).
32. The Greek claimants brought proceedings before the German courts in order to enforce
in Germany the judgment rendered on 25 September 1997 by the Greek Court of First Instance of
Livadia, as confirmed on 4 May 2000 by the Hellenic Supreme Court. In its judgment of
26 June 2003, the German Federal Supreme Court (Bundesgerichtshof) held that those Greek
judicial decisions could not be recognized within the German legal order because they had been
given in breach of Germany’s entitlement to State immunity (Greek citizens v. Federal Republic of
Germany, case No. III ZR 245/98, Neue Juristische Wochenschrift (NJW), 2003, p. 3488; ILR,
Vol. 129, p. 556).
33. The Greek claimants then sought to enforce the judgments of the Greek courts in the
Distomo case in Italy. The Court of Appeal of Florence held in a decision dated 2 May 2005
(registered on 5 May 2005) that the order contained in the judgment of the Hellenic Supreme
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Court, imposing an obligation on Germany to reimburse the legal expenses for the judicial
proceedings before that Court, was enforceable in Italy. In a decision dated 6 February 2007
(registered on 22 March 2007), the Court of Appeal of Florence rejected the objection raised by
Germany against the decision of 2 May 2005 (Foro italiano, Vol. 133, 2008, I, p. 1308). The
Italian Court of Cassation, in a judgment dated 6 May 2008 (registered on 29 May 2008),
confirmed the ruling of the Court of Appeal of Florence (Rivista di diritto internazionale, Vol. 92,
2009, p. 594).
34. Concerning the question of reparations to be paid to Greek claimants by Germany, the
Court of Appeal of Florence declared, by a decision dated 13 June 2006 (registered on
16 June 2006), that the judgment of the Court of First Instance of Livadia dated 25 September 1997
was enforceable in Italy. In a judgment dated 21 October 2008 (registered on 25 November 2008),
the Court of Appeal of Florence rejected the objection by the German Government against the
decision of 13 June 2006. The Italian Court of Cassation, in a judgment dated 12 January 2011
(registered on 20 May 2011), confirmed the ruling of the Court of Appeal of Florence.
35. On 7 June 2007, the Greek claimants, pursuant to the decision by the Court of Appeal of
Florence of 13 June 2006, registered with the Como provincial office of the Italian Land Registry
(Agenzia del Territorio) a legal charge (ipoteca giudiziale) over Villa Vigoni, a property of the
German State near Lake Como. The State Legal Service for the District of Milan (Avvocatura
Distrettuale dello Stato di Milano), in a submission dated 6 June 2008 and made before the Court
of Como (Tribunale di Como), maintained that the charge should be cancelled. Under Decree-Law
No. 63 of 28 April 2010, Law No. 98 of 23 June 2010 and Decree-Law No. 216 of
29 December 2011, the legal charge was suspended pending the decision of the International Court
of Justice in the present case.
36. Following the institution of proceedings in the Distomo case in 1995, another case was
brought against Germany by Greek nationals before Greek courts ⎯ referred to as the Margellos
case ⎯ involving claims for compensation for acts committed by German forces in the Greek
village of Lidoriki in 1944. In 2001, the Hellenic Supreme Court referred that case to the Special
Supreme Court (Anotato Eidiko Dikastirio), which, in accordance with Article 100 of the
Constitution of Greece, has jurisdiction in relation to “the settlement of controversies regarding the
determination of generally recognized rules of international law” [translation by the Registry],
requesting it to decide whether the rules on State immunity covered acts referred to in the
Margellos case. By a decision of 17 September 2002, the Special Supreme Court found that, in the
present state of development of international law, Germany was entitled to State immunity
(Margellos v. Federal Republic of Germany, case No. 6/2002, ILR, Vol. 129, p. 525).
II. THE SUBJECT-MATTER OF THE DISPUTE AND THE
JURISDICTION OF THE COURT
37. The submissions presented to the Court by Germany have remained unchanged
throughout the proceedings (see paragraphs 15, 16 and 17 above).
Germany requests the Court, in substance, to find that Italy has failed to respect the
jurisdictional immunity which Germany enjoys under international law by allowing civil claims to
be brought against it in the Italian courts, seeking reparation for injuries caused by violations of
international humanitarian law committed by the German Reich during the Second World War;
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Vigoni, German State property situated in Italian territory; and that it has further breached
Germany’s jurisdictional immunity by declaring enforceable in Italy decisions of Greek civil courts
rendered against Germany on the basis of acts similar to those which gave rise to the claims
brought before Italian courts. Consequently, the Applicant requests the Court to declare that Italy’s
international responsibility is engaged and to order the Respondent to take various steps by way of
reparation.
38. Italy, for its part, requests the Court to adjudge Germany’s claims to be unfounded and
therefore to reject them, apart from the submission regarding the measures of constraint taken
against Villa Vigoni, on which point the Respondent indicates to the Court that it would have no
objection to the latter ordering it to bring the said measures to an end.
In its Counter-Memorial, Italy submitted a counter-claim “with respect to the question of the
reparation owed to Italian victims of grave violations of international humanitarian law committed
by forces of the German Reich”; this claim was dismissed by the Court’s Order of 6 July 2010, on
the grounds that it did not fall within the jurisdiction of the Court and was consequently
inadmissible under Article 80, paragraph 1, of the Rules of Court (see paragraph 5 above).

*

39. The subject-matter of a dispute brought before the Court is delimited by the claims
submitted to it by the parties. In the present case, since there is no longer any counter-claim before
the Court and Italy has requested the Court to “adjudge Germany’s claims to be unfounded”, it is
those claims that delimit the subject-matter of the dispute which the Court is called upon to settle.
It is in respect of those claims that the Court must determine whether it has jurisdiction to entertain
the case.
40. Italy has raised no objection of any kind regarding the jurisdiction of the Court or the
admissibility of the Application.
Nevertheless, according to well-established jurisprudence, the Court “must . . . always be
satisfied that it has jurisdiction, and must if necessary go into the matter proprio motu” (Appeal
Relating to the Jurisdiction of the ICAO Council (India v. Pakistan), Judgment, I.C.J.
Reports 1972, p. 52, para. 13).
41. Germany’s Application was filed on the basis of the jurisdiction conferred on the Court
by Article 1 of the European Convention for the Peaceful Settlement of Disputes, under the terms
of which:
“The High Contracting Parties shall submit to the judgement of the International
Court of Justice all international legal disputes which may arise between them
including, in particular, those concerning:
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(b) any question of international law;
(c) the existence of any fact which, if established, would constitute a breach of an
international obligation;
(d) the nature or extent of the reparation to be made for the breach of an international
obligation.”
42. Article 27, subparagraph (a), of the same Convention limits the scope of that instrument
ratione temporis by stating that it shall not apply to “disputes relating to facts or situations prior to
the entry into force of this Convention as between the parties to the dispute”. The Convention entered
into force as between Germany and Italy on 18 April 1961.
43. The claims submitted to the Court by Germany certainly relate to “international legal
disputes” within the meaning of Article 1 as cited above, between two States which, as has just been
said, were both parties to the Convention on the date when the Application was filed, and indeed
continue to be so.
44. The clause in the above-mentioned Article 27 imposing a limitation ratione temporis is not
applicable to Germany’s claims: the dispute which those claims concern does not “relat[e] to facts or
situations prior to the entry into force of th[e] Convention as between the parties to the dispute”, i.e.,
prior to 18 April 1961. The “facts or situations” which have given rise to the dispute before the Court
are constituted by Italian judicial decisions that denied Germany the jurisdictional immunity which it
claimed, and by measures of constraint applied to property belonging to Germany. Those decisions
and measures were adopted between 2004 and 2011, thus well after the European Convention for the
Peaceful Settlement of Disputes entered into force as between the Parties. It is true that the
subject-matter of the disputes to which the judicial proceedings in question relate is reparation for the
injury caused by actions of the German armed forces in 1943-1945. Germany’s complaint before the
Court, however, is not about the treatment of that subject-matter in the judgments of the Italian courts;
its complaint is solely that its immunities from jurisdiction and enforcement have been violated.
Defined in such terms, the dispute undoubtedly relates to “facts or situations” occurring entirely after
the entry into force of the Convention as between the Parties. Italy has thus rightly not sought to
argue that the dispute brought before the Court by Germany falls wholly or partly within the
limitation ratione temporis under the above-mentioned Article 27. The Court has jurisdiction to deal
with the dispute.
45. The Parties, who have not disagreed on the analysis set out above, have on the other hand
debated the extent of the Court’s jurisdiction in a quite different context, that of some of the
arguments put forward by Italy in its defence and relating to the alleged non-performance by
Germany of its obligation to make reparation to the Italian and Greek victims of the crimes
committed by the German Reich in 1943-1945.
According to Italy, a link exists between the question of Germany’s performance of its
obligation to make reparation to the victims and that of the jurisdictional immunity which Germany
might rely on before the foreign courts to which those victims apply, in the sense that a State which
fails to perform its obligation to make reparation to the victims of grave violations of international
humanitarian law, and which offers those victims no effective means of claiming the reparation to
which they may be entitled, would be deprived of the right to invoke its jurisdictional immunity
before the courts of the State of the victims’ nationality.
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that it concerned the question of reparation claims, which relate to facts prior to 18 April 1961.
According to Germany, “facts occurring before the date of the entry into force of the European
Convention for the Peaceful Settlement of Disputes as between Italy and Germany clearly lie
outside the jurisdiction of the Court”, and “reparation claims do not fall within the subject-matter of
the present dispute and do not form part of the present proceedings”. Germany relies in this respect
on the Order whereby the Court dismissed Italy’s counter-claim, which precisely asked the Court to
find that Germany had violated its obligation of reparation owed to Italian victims of war crimes
and crimes against humanity committed by the German Reich (see paragraph 38). Germany points
out that this dismissal was based on the fact that the said counter-claim fell outside the jurisdiction
of the Court, because of the clause imposing a limitation ratione temporis in the above-mentioned
Article 27 of the European Convention for the Peaceful Settlement of Disputes, the question of
reparation claims resulting directly from the acts committed in 1943-1945.
47. Italy has responded to this objection that, while the Order of 6 July 2010 certainly
prevents it from pursuing its counter-claim in the present case, it does not on the other hand prevent
it from using the arguments on which it based that counter-claim in its defence against Germany’s
claims; that the question of the lack of appropriate reparation is, in its view, crucial for resolving
the dispute over immunity; and that the Court’s jurisdiction to take cognizance of it incidentally is
thus indisputable.
48. The Court notes that, since the dismissal of Italy’s counter-claim, it no longer has before
it any submissions asking it to rule on the question of whether Germany has a duty of reparation
towards the Italian victims of the crimes committed by the German Reich and whether it has
complied with that obligation in respect of all those victims, or only some of them. The Court is
therefore not called upon to rule on those questions.
49. However, in support of its submission that it has not violated Germany’s jurisdictional
immunity, Italy contends that Germany stands deprived of the right to invoke that immunity in
Italian courts before which civil actions have been brought by some of the victims, because of the
fact that it has not fully complied with its duty of reparation.
50. The Court must determine whether, as Italy maintains, the failure of a State to perform
completely a duty of reparation which it allegedly bears is capable of having an effect, in law, on
the existence and scope of that State’s jurisdictional immunity before foreign courts. This question
is one of law on which the Court must rule in order to determine the customary international law
applicable in respect of State immunity for the purposes of the present case.
Should the preceding question be answered in the affirmative, the second question would be
whether, in the specific circumstances of the case, taking account in particular of Germany’s
conduct on the issue of reparation, the Italian courts had sufficient grounds for setting aside
Germany’s immunity. It is not necessary for the Court to satisfy itself that it has jurisdiction to
respond to this second question until it has responded to the first.
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or scope of its jurisdiction.
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51. The Court will first address the issues raised by Germany’s first submission, namely
whether, by exercising jurisdiction over Germany with regard to the claims brought before them by
the various Italian claimants, the Italian courts acted in breach of Italy’s obligation to accord
jurisdictional immunity to Germany. It will then turn, in Section IV, to the measures of constraint
adopted in respect of Villa Vigoni and, in Section V, to the decisions of the Italian courts declaring
enforceable in Italy the judgments of the Greek courts.
III. ALLEGED VIOLATION OF GERMANY’S JURISDICTIONAL IMMUNITY IN
THE PROCEEDINGS BROUGHT BY THE ITALIAN CLAIMANTS
1. The issues before the Court
52. The Court begins by observing that the proceedings in the Italian courts have their
origins in acts perpetrated by German armed forces and other organs of the German Reich.
Germany has fully acknowledged the “untold suffering inflicted on Italian men and women in
particular during massacres, and on former Italian military internees” (Joint Declaration of
Germany and Italy, Trieste, 18 November 2008), accepts that these acts were unlawful and stated
before this Court that it “is fully aware of [its] responsibility in this regard”. The Court considers
that the acts in question can only be described as displaying a complete disregard for the
“elementary considerations of humanity” (Corfu Channel (United Kingdom v. Albania), I.C.J.
Reports 1949, p. 22; Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America), Merits, Judgment, I.C.J. Reports 1986, p. 112). One category of cases
involved the large-scale killing of civilians in occupied territory as part of a policy of reprisals,
exemplified by the massacres committed on 29 June 1944 in Civitella in Val di Chiana, Cornia and
San Pancrazio by members of the “Hermann Göring” division of the German armed forces
involving the killing of 203 civilians taken as hostages after resistance fighters had killed four
German soldiers a few days earlier (Max Josef Milde case, Military Court of La Spezia, judgment
of 10 October 2006 (registered on 2 February 2007)). Another category involved members of the
civilian population who, like Mr. Luigi Ferrini, were deported from Italy to what was in substance
slave labour in Germany. The third concerned members of the Italian armed forces who were
denied the status of prisoner of war, together with the protections which that status entailed, to
which they were entitled and who were similarly used as forced labourers. The Court considers
that there can be no doubt that this conduct was a serious violation of the international law of
armed conflict applicable in 1943-1945. Article 6 (b) of the Charter of the International Military
Tribunal, 8 August 1945 (United Nations, Treaty Series (UNTS), Vol. 82, p. 279), convened at
Nuremberg included as war crimes “murder, ill-treatment, or deportation to slave labour or for any
other purpose of civilian population of or in occupied territory”, as well as “murder or ill-treatment
of prisoners of war”. The list of crimes against humanity in Article 6 (c) of the Charter included

- 23 “murder, extermination, enslavement, deportation, and other inhumane acts committed against any
civilian population, before or during the war”. The murder of civilian hostages in Italy was one of
the counts on which a number of war crimes defendants were condemned in trials immediately
after the Second World War (e.g., Von Mackensen and Maelzer (1946) Annual Digest, Vol. 13,
p. 258; Kesselring (1947) Annual Digest, Vol. 13, p. 260; and Kappler (1948) Annual Digest,
Vol. 15, p. 471). The principles of the Nuremberg Charter were confirmed by the General
Assembly of the United Nations in resolution 95 (I) of 11 December 1946.
53. However, the Court is not called upon to decide whether these acts were illegal, a point
which is not contested. The question for the Court is whether or not, in proceedings regarding
claims for compensation arising out of those acts, the Italian courts were obliged to accord
Germany immunity. In that context, the Court notes that there is a considerable measure of
agreement between the Parties regarding the applicable law. In particular, both Parties agree that
immunity is governed by international law and is not a mere matter of comity.
54. As between Germany and Italy, any entitlement to immunity can be derived only from
customary international law, rather than treaty. Although Germany is one of the eight States
parties to the European Convention on State Immunity of 16 May 1972 (European Treaty Series
(ETS), No. 74; UNTS, Vol. 1495, p. 182) (hereinafter the “European Convention”), Italy is not a
party and the Convention is accordingly not binding upon it. Neither State is party to the United
Nations Convention on the Jurisdictional Immunities of States and their Property, adopted on
2 December 2004 (hereinafter the “United Nations Convention”), which is not yet in force in any
event. As of 1 February 2012, the United Nations Convention had been signed by 28 States and
obtained thirteen instruments of ratification, acceptance, approval or accession. Article 30 of the
Convention provides that it will enter into force on the thirtieth day after deposit of the thirtieth
such instrument. Neither Germany nor Italy has signed the Convention.
55. It follows that the Court must determine, in accordance with Article 38 (1) (b) of its
Statute, the existence of “international custom, as evidence of a general practice accepted as law”
conferring immunity on States and, if so, what is the scope and extent of that immunity. To do so,
it must apply the criteria which it has repeatedly laid down for identifying a rule of customary
international law. In particular, as the Court made clear in the North Sea Continental Shelf cases,
the existence of a rule of customary international law requires that there be “a settled practice”
together with opinio juris (North Sea Continental Shelf (Federal Republic of Germany/Denmark;
Federal Republic of Germany/Netherlands), Judgment, I.C.J. Reports, 1969, p. 44, para. 77).
Moreover, as the Court has also observed,
“It is of course axiomatic that the material of customary international law is to
be looked for primarily in the actual practice and opinio juris of States, even though
multilateral conventions may have an important role to play in recording and defining
rules deriving from custom, or indeed in developing them.” (Continental Shelf
(Libyan Arab Jamahiriya/Malta), Judgment, I.C.J. Reports 1985, pp. 29-30, para. 27.)
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national courts faced with the question whether a foreign State is immune, the legislation of those
States which have enacted statutes dealing with immunity, the claims to immunity advanced by
States before foreign courts and the statements made by States, first in the course of the extensive
study of the subject by the International Law Commission and then in the context of the adoption
of the United Nations Convention. Opinio juris in this context is reflected in particular in the
assertion by States claiming immunity that international law accords them a right to such immunity
from the jurisdiction of other States; in the acknowledgment, by States granting immunity, that
international law imposes upon them an obligation to do so; and, conversely, in the assertion by
States in other cases of a right to exercise jurisdiction over foreign States. While it may be true that
States sometimes decide to accord an immunity more extensive than that required by international
law, for present purposes, the point is that the grant of immunity in such a case is not accompanied
by the requisite opinio juris and therefore sheds no light upon the issue currently under
consideration by the Court.
56. Although there has been much debate regarding the origins of State immunity and the
identification of the principles underlying that immunity in the past, the International Law
Commission concluded in 1980 that the rule of State immunity had been “adopted as a general rule
of customary international law solidly rooted in the current practice of States” (Yearbook of the
International Law Commission, 1980, Vol. II (2), p. 147, para. 26). That conclusion was based
upon an extensive survey of State practice and, in the opinion of the Court, is confirmed by the
record of national legislation, judicial decisions, assertions of a right to immunity and the
comments of States on what became the United Nations Convention. That practice shows that,
whether in claiming immunity for themselves or according it to others, States generally proceed on
the basis that there is a right to immunity under international law, together with a corresponding
obligation on the part of other States to respect and give effect to that immunity.
57. The Court considers that the rule of State immunity occupies an important place in
international law and international relations. It derives from the principle of sovereign equality of
States, which, as Article 2, paragraph 1, of the Charter of the United Nations makes clear, is one of
the fundamental principles of the international legal order. This principle has to be viewed together
with the principle that each State possesses sovereignty over its own territory and that there flows
from that sovereignty the jurisdiction of the State over events and persons within that territory.
Exceptions to the immunity of the State represent a departure from the principle of sovereign
equality. Immunity may represent a departure from the principle of territorial sovereignty and the
jurisdiction which flows from it.
58. The Parties are thus in broad agreement regarding the validity and importance of State
immunity as a part of customary international law. They differ, however, as to whether (as
Germany contends) the law to be applied is that which determined the scope and extent of State
immunity in 1943-1945, i.e., at the time that the events giving rise to the proceedings in the Italian
courts took place, or (as Italy maintains) that which applied at the time the proceedings themselves
occurred. The Court observes that, in accordance with the principle stated in Article 13 of the
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International Law Commission Articles on Responsibility of States for Internationally Wrongful
Acts, the compatibility of an act with international law can be determined only by reference to the
law in force at the time when the act occurred. In that context, it is important to distinguish
between the relevant acts of Germany and those of Italy. The relevant German acts ⎯ which are
described in paragraph 52 ⎯ occurred in 1943-1945, and it is, therefore, the international law of
that time which is applicable to them. The relevant Italian acts ⎯ the denial of immunity and
exercise of jurisdiction by the Italian courts ⎯ did not occur until the proceedings in the Italian
courts took place. Since the claim before the Court concerns the actions of the Italian courts, it is
the international law in force at the time of those proceedings which the Court has to apply.
Moreover, as the Court has stated (in the context of the personal immunities accorded by
international law to foreign ministers), the law of immunity is essentially procedural in nature
(Arrest Warrant (Democratic Republic of Congo v. Belgium), I.C.J. Reports 2002, p. 25, para. 60).
It regulates the exercise of jurisdiction in respect of particular conduct and is thus entirely distinct
from the substantive law which determines whether that conduct is lawful or unlawful. For these
reasons, the Court considers that it must examine and apply the law on State immunity as it existed
at the time of the Italian proceedings, rather than that which existed in 1943-1945.
59. The Parties also differ as to the scope and extent of the rule of State immunity. In that
context, the Court notes that many States (including both Germany and Italy) now distinguish
between acta jure gestionis, in respect of which they have limited the immunity which they claim
for themselves and which they accord to others, and acta jure imperii. That approach has also been
followed in the United Nations Convention and the European Convention (see also the draft
Inter-American Convention on Jurisdictional Immunity of States drawn up by the Inter-American
Juridical Committee of the Organization of American States in 1983 (ILM, Vol. 22, p. 292)).
60. The Court is not called upon to address the question of how international law treats the
issue of State immunity in respect of acta jure gestionis. The acts of the German armed forces and
other State organs which were the subject of the proceedings in the Italian courts clearly constituted
acta jure imperii. The Court notes that Italy, in response to a question posed by a member of the
Court, recognized that those acts had to be characterized as acta jure imperii, notwithstanding that
they were unlawful. The Court considers that the terms “jure imperii” and “jure gestionis” do not
imply that the acts in question are lawful but refer rather to whether the acts in question fall to be
assessed by reference to the law governing the exercise of sovereign power (jus imperii) or the law
concerning non-sovereign activities of a State, especially private and commercial activities (jus
gestionis). To the extent that this distinction is significant for determining whether or not a State is
entitled to immunity from the jurisdiction of another State’s courts in respect of a particular act, it
has to be applied before that jurisdiction can be exercised, whereas the legality or illegality of the
act is something which can be determined only in the exercise of that jurisdiction. Although the
present case is unusual in that the illegality of the acts at issue has been admitted by Germany at all
stages of the proceedings, the Court considers that this fact does not alter the characterization of
those acts as acta jure imperii.
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61. Both Parties agree that States are generally entitled to immunity in respect of
acta jure imperii. That is the approach taken in the United Nations, European and draft
Inter-American Conventions, the national legislation in those States which have adopted statutes on
the subject and the jurisprudence of national courts. It is against that background that the Court
must approach the question raised by the present proceedings, namely whether that immunity is
applicable to acts committed by the armed forces of a State (and other organs of that State acting in
co-operation with the armed forces) in the course of conducting an armed conflict. Germany
maintains that immunity is applicable and that there is no relevant limitation on the immunity to
which a State is entitled in respect of acta jure imperii. Italy, in its pleadings before the Court,
maintains that Germany is not entitled to immunity in respect of the cases before the Italian courts
for two reasons: first, that immunity as to acta jure imperii does not extend to torts or delicts
occasioning death, personal injury or damage to property committed on the territory of the forum
State, and, secondly, that, irrespective of where the relevant acts took place, Germany was not
entitled to immunity because those acts involved the most serious violations of rules of
international law of a peremptory character for which no alternative means of redress was
available. The Court will consider each of Italy’s arguments in turn.
2. Italy’s first argument: the territorial tort principle
62. The essence of the first Italian argument is that customary international law has
developed to the point where a State is no longer entitled to immunity in respect of acts
occasioning death, personal injury or damage to property on the territory of the forum State, even if
the act in question was performed jure imperii. Italy recognizes that this argument is applicable
only to those of the claims brought before the Italian courts which concern acts that occurred in
Italy and not to the cases of Italian military internees taken prisoner outside Italy and transferred to
Germany or other territories outside Italy as forced labour. In support of its argument Italy points
to the adoption of Article 11 of the European Convention and Article 12 of the United Nations
Convention and to the fact that nine of the ten States it identified which have adopted legislation
specifically dealing with State immunity (the exception being Pakistan) have enacted provisions
similar to those in the two Conventions. Italy acknowledges that the European Convention
contains a provision to the effect that the Convention is not applicable to the acts of foreign armed
forces (Article 31) but maintains that this provision is merely a saving clause aimed primarily at
avoiding conflicts between the Convention and instruments regulating the status of visiting forces
present with the consent of the territorial sovereign and that it does not show that States are entitled
to immunity in respect of the acts of their armed forces in another State. Italy dismisses the
significance of certain statements (discussed in paragraph 69 below) made during the process of
adoption of the United Nations Convention suggesting that that Convention did not apply to the
acts of armed forces. Italy also notes that two of the national statutes (those of the United Kingdom
and Singapore) are not applicable to the acts of foreign armed forces but argues that the other seven
(those of Argentina, Australia, Canada, Israel, Japan, South Africa and the United States of
America) amount to significant State practice asserting jurisdiction over torts occasioned by foreign
armed forces.
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63. Germany maintains that, in so far as they deny a State immunity in respect of acta jure
imperii, neither Article 11 of the European Convention, nor Article 12 of the United Nations
Convention reflects customary international law. It contends that, in any event, they are irrelevant
to the present proceedings, because neither provision was intended to apply to the acts of armed
forces. Germany also points to the fact that, with the exception of the Italian cases and the Distomo
case in Greece, no national court has ever held that a State was not entitled to immunity in respect
of acts of its armed forces, in the context of an armed conflict and that, by contrast, the courts in
several States have expressly declined jurisdiction in such cases on the ground that the respondent
State was entitled to immunity.

*

64. The Court begins by observing that the notion that State immunity does not extend to
civil proceedings in respect of acts committed on the territory of the forum State causing death,
personal injury or damage to property originated in cases concerning road traffic accidents and
other “insurable risks”. The limitation of immunity recognized by some national courts in such
cases was treated as confined to acta jure gestionis (see, e.g., the judgment of the Supreme Court of
Austria in Holubek v. Government of the United States of America (Juristische Blätter (Wien),
Vol. 84, 1962, p. 43; ILR, Vol. 40, p. 73)). The Court notes, however, that none of the national
legislation which provides for a “territorial tort exception” to immunity expressly distinguishes
between acta jure gestionis and acta jure imperii. The Supreme Court of Canada expressly
rejected the suggestion that the exception in the Canadian legislation was subject to such a
distinction (Schreiber v. Federal Republic of Germany, [2002] Supreme Court Reports (SCR),
Vol. 3, p. 269, paras. 33-36). Nor is such a distinction featured in either Article 11 of the European
Convention or Article 12 of the United Nations Convention. The International Law Commission’s
commentary on the text of what became Article 12 of the United Nations Convention makes clear
that this was a deliberate choice and that the provision was not intended to be restricted to acta jure
gestionis (Yearbook of the International Law Commission, 1991, Vol. II (2), p. 45, para. 8).
Germany has not, however, been alone in suggesting that, in so far as it was intended to apply to
acta jure imperii, Article 12 was not representative of customary international law. In criticizing
the International Law Commission’s draft of what became Article 12, China commented in 1990
that “the article had gone even further than the restrictive doctrine, for it made no distinction
between sovereign acts and private law acts” (United Nations doc. A/C.6/45/SR.25, p. 2) and the
United States, commenting in 2004 on the draft United Nations Convention, stated that Article 12
“must be interpreted and applied consistently with the time-honoured distinction between acts jure
imperii and acts jure gestionis” since to extend jurisdiction without regard to that distinction
“would be contrary to the existing principles of international law” (United Nations
doc. A/C.6/59/SR.13, p. 10, para. 63).
65. The Court considers that it is not called upon in the present proceedings to resolve the
question whether there is in customary international law a “tort exception” to State immunity
applicable to acta jure imperii in general. The issue before the Court is confined to acts committed
on the territory of the forum State by the armed forces of a foreign State, and other organs of State
working in co-operation with those armed forces, in the course of conducting an armed conflict.
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66. The Court will first consider whether the adoption of Article 11 of the European
Convention or Article 12 of the United Nations Convention affords any support to Italy’s
contention that States are no longer entitled to immunity in respect of the type of acts specified in
the preceding paragraph. As the Court has already explained (see paragraph 54 above), neither
Convention is in force between the Parties to the present case. The provisions of these
Conventions are, therefore, relevant only in so far as their provisions and the process of their
adoption and implementation shed light on the content of customary international law.
67. Article 11 of the European Convention states the territorial tort principle in broad terms,
“A Contracting State cannot claim immunity from the jurisdiction of a court of
another Contracting State in proceedings which relate to redress for injury to the
person or damage to tangible property, if the facts which occasioned the injury or
damage occurred in the territory of the State of the forum, and if the author of the
injury or damage was present in that territory at the time when those facts occurred.”
That provision must, however, be read in the light of Article 31, which provides,
“Nothing in this Convention shall affect any immunities or privileges enjoyed
by a Contracting State in respect of anything done or omitted to be done by, or in
relation to, its armed forces when on the territory of another Contracting State.”
Although one of the concerns which Article 31 was intended to address was the relationship
between the Convention and the various agreements on the status of visiting forces, the language of
Article 31 makes clear that it is not confined to that matter and excludes from the scope of the
Convention all proceedings relating to acts of foreign armed forces, irrespective of whether those
forces are present in the territory of the forum with the consent of the forum State and whether their
acts take place in peacetime or in conditions of armed conflict. The Explanatory Report on the
Convention, which contains a detailed commentary prepared as part of the negotiating process,
states in respect of Article 31,
“The Convention is not intended to govern situations which may arise in the
event of armed conflict; nor can it be invoked to resolve problems which may arise
between allied States as a result of the stationing of forces. These problems are
generally dealt with by special agreements (cf. Article 33).
................................................................
[Article 31] prevents the Convention being interpreted as having any influence
upon these matters.” (Paragraph 116; emphasis added.)
68. The Court agrees with Italy that Article 31 takes effect as a “saving clause”, with the
result that the immunity of a State for the acts of its armed forces falls entirely outside the
Convention and has to be determined by reference to customary international law. The
consequence, however, is that the inclusion of the “territorial tort principle” in Article 11 of the
Convention cannot be treated as support for the argument that a State is not entitled to immunity

- 29 -

for torts committed by its armed forces. As the Explanatory Report states, the effect of Article 31
is that the Convention has no influence upon that question. Courts in Belgium (judgment of the
Court of First Instance of Ghent in Botelberghe v. German State, 18 February 2000), Ireland
(judgment of the Supreme Court in McElhinney v. Williams, 15 December 1995, [1995] 3 Irish
Reports 382; ILR, Vol. 104, p. 691), Slovenia (case No. Up-13/99, Constitutional Court, para. 13),
Greece (Margellos v. Federal Republic of Germany, case No. 6/2002; ILR, Vol. 129, p. 529) and
Poland (Judgment of the Supreme Court of Poland, Natoniewski v. Federal Republic of Germany,
Polish Yearbook of International Law, Vol. XXX, 2010, p. 299) have concluded that Article 31
means that the immunity of a State for torts committed by its armed forces is unaffected by
Article 11 of the Convention.
69. Article 12 of the United Nations Convention provides,
“Unless otherwise agreed between the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise
competent in a proceeding which relates to pecuniary compensation for death or injury
to the person, or damage to or loss of tangible property, caused by an act or omission
which is alleged to be attributable to the State, if the act or omission occurred in whole
or in part in the territory of that other State and if the author of the act or omission was
present in that territory at the time of the act or omission.”
Unlike the European Convention, the United Nations Convention contains no express provision
excluding the acts of armed forces from its scope. However, the International Law Commission’s
commentary on the text of Article 12 states that that provision does not apply to “situations
involving armed conflicts” (Yearbook of the International Law Commission, 1991, Vol. II (2),
p. 46, para. 10). Moreover, in presenting to the Sixth Committee of the General Assembly the
Report of the Ad Hoc Committee on Jurisdictional Immunities of States and Their Property (United
Nations doc. A/59/22), the Chairman of the Ad Hoc Committee stated that the draft Convention had
been prepared on the basis of a general understanding that military activities were not covered
(United Nations doc. A/C.6/59/SR.13, p. 6, para. 36).
No State questioned this interpretation. Moreover, the Court notes that two of the States
which have so far ratified the Convention, Norway and Sweden, made declarations in identical
terms stating their understanding that “the Convention does not apply to military activities,
including the activities of armed forces during an armed conflict, as those terms are understood
under international humanitarian law, and activities undertaken by military forces of a State in the
exercise of their official duties” (United Nations doc. C.N.280.2006.TREATIES-2 and United
Nations doc. C.N.912.2009.TREATIES-1). In the light of these various statements, the Court
concludes that the inclusion in the Convention of Article 12 cannot be taken as affording any
support to the contention that customary international law denies State immunity in tort
proceedings relating to acts occasioning death, personal injury or damage to property committed in
the territory of the forum State by the armed forces and associated organs of another State in the
context of an armed conflict.
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70. Turning to State practice in the form of national legislation, the Court notes that nine of
the ten States referred to by the Parties which have legislated specifically for the subject of State
immunity have adopted provisions to the effect that a State is not entitled to immunity in respect of
torts occasioning death, personal injury or damage to property occurring on the territory of the
forum State (United States of America Foreign Sovereign Immunities Act 1976, 28 USC,
Section 1605 (a) (5); United Kingdom State Immunity Act 1978, Section 5; South Africa Foreign
States Immunities Act 1981, Section 6; Canada State Immunity Act 1985, Section 6; Australia
Foreign States Immunities Act 1985, Section 13; Singapore State Immunity Act 1985, Section 7;
Argentina Law No. 24.488 (Statute on the Immunity of Foreign States before Argentine Tribunals)
1995, Article 2 (e); Israel Foreign State Immunity Law 2008, Section 5; and Japan, Act on the
Civil Jurisdiction of Japan with respect to a Foreign State, 2009, Article 10). Only Pakistan’s State
Immunity Ordinance 1981 contains no comparable provision.
71. Two of these statutes (the United Kingdom State Immunity Act 1978, Section 16 (2) and
the Singapore State Immunity Act 1985, Section 19 (2) (a)) contain provisions that exclude
proceedings relating to the acts of foreign armed forces from their application. The corresponding
provisions in the Canadian, Australian and Israeli statutes exclude only the acts of visiting forces
present with the consent of the host State or matters covered by legislation regarding such visiting
forces (Canada State Immunity Act 1985, Section 16; Australia Foreign States Immunities
Act 1985, Section 6; Israel Foreign State Immunity Law 2008, Section 22). The legislation of
Argentina, South Africa and Japan contains no exclusion clause. However, the Japanese statute (in
Article 3) states that its provisions “shall not affect the privileges or immunities enjoyed by a
foreign State . . . based on treaties or the established international law”.
The United States Foreign Sovereign Immunities Act 1976 contains no provision specifically
addressing claims relating to the acts of foreign armed forces but its provision that there is no
immunity in respect of claims “in which money damages are sought against a foreign State for
personal injury or death, or damage to or loss of property, occurring in the United States and
caused by the tortious act or omission of that foreign State” (Sec. 1605 (a) (5)) is subject to an
exception for “any claim based upon the exercise or performance or the failure to exercise or
perform a discretionary function regardless of whether the discretion be abused”
(Sec. 1605 (a) (5) (A)). Interpreting this provision, which has no counterpart in the legislation of
other States, a court in the United States has held that a foreign State whose agents committed an
assassination in the United States was not entitled to immunity (Letelier v. Republic of Chile (1980)
Federal Supplement (F. Supp.), Vol. 488, p. 665; ILR, Vol. 63, p. 378 (United States District
Court, District of Columbia)). However, the Court is not aware of any case in the United States
where the courts have been called upon to apply this provision to acts performed by the armed
forces and associated organs of foreign States in the course of an armed conflict.

- 31 Indeed, in none of the seven States in which the legislation contains no general exclusion for
the acts of armed forces, have the courts been called upon to apply that legislation in a case
involving the armed forces of a foreign State, and associated organs of State, acting in the context
of an armed conflict.
72. The Court next turns to State practice in the form of the judgments of national courts
regarding State immunity in relation to the acts of armed forces. The question whether a State is
entitled to immunity in proceedings concerning torts allegedly committed by its armed forces when
stationed on or visiting the territory of another State, with the consent of the latter, has been
considered by national courts on a number of occasions. Decisions of the courts of Egypt
(Bassionni Amrane v. John, Gazette des Tribunaux mixtes d’Egypte, January 1934, p. 108; Annual
Digest, Vol. 7, p. 187), Belgium (S.A. Eau, gaz, électricité et applications v. Office d’Aide
Mutuelle, Cour d’Appel, Brussels, Pasicrisie belge, 1957, Vol. 144, 2nd part, p. 88; ILR, Vol. 23,
p. 205) and Germany (Immunity of the United Kingdom, Court of Appeal of Schleswig, Jahrbuch
für Internationales Recht, Vol. 7, 1957, p. 400; ILR, Vol. 24, p. 207) are earlier examples of
national courts according immunity where the acts of foreign armed forces were characterized as
acta jure imperii. Since then, several national courts have held that a State is immune with respect
to damage caused by warships (United States of America v. Eemshaven Port Authority, Supreme
Court of the Netherlands, Nederlandse Jurisprudentie, 2001, No. 567; ILR, Vol. 127, p. 225;
Allianz Via Insurance v. United States of America (1999), Cour d’Appel, Aix-en-Provence,
2nd Chamber, judgment of 3 September 1999, ILR, Vol. 127, p. 148) or military exercises
(FILT-CGIL Trento v. United States of America, Italian Court of Cassation, Rivista di diritto
internazionale, Vol. 83, 2000, p. 1155; ILR, Vol. 128, p. 644). The United Kingdom courts have
held that customary international law required immunity in proceedings for torts committed by
foreign armed forces on United Kingdom territory if the acts in question were acta jure imperii
(Littrell v. United States of America (No. 2), Court of Appeal, [1995] 1 Weekly Law Reports (WLR)
82; ILR, Vol. 100, p. 438; Holland v. Lampen-Wolfe, House of Lords [2000] 1 WLR 1573; ILR,
Vol. 119, p. 367).
The Supreme Court of Ireland held that international law required that a foreign State be
accorded immunity in respect of acts jure imperii carried out by members of its armed forces even
when on the territory of the forum State without the forum State’s permission (McElhinney v.
Williams, [1995] 3 Irish Reports 382; ILR, Vol. 104, p. 691). The Grand Chamber of the European
Court of Human Rights later held that this decision reflected a widely held view of international
law so that the grant of immunity could not be regarded as incompatible with the European
Convention on Human Rights (McElhinney v. Ireland [GC], Application No. 31253/96, Judgment
of 21 November 2001, ECHR Reports 2001-XI, p. 39; ILR, Vol. 123, p. 73, para. 38).
While not directly concerned with the specific issue which arises in the present case, these
judicial decisions, which do not appear to have been contradicted in any other national court
judgments, suggest that a State is entitled to immunity in respect of acta jure imperii committed by
its armed forces on the territory of another State.
73. The Court considers, however, that for the purposes of the present case the most
pertinent State practice is to be found in those national judicial decisions which concerned the
question whether a State was entitled to immunity in proceedings concerning acts allegedly
committed by its armed forces in the course of an armed conflict. All of those cases, the facts of

- 32 -

which are often very similar to those of the cases before the Italian courts, concern the events of the
Second World War. In this context, the Cour de cassation in France has consistently held that
Germany was entitled to immunity in a series of cases brought by claimants who had been deported
from occupied French territory during the Second World War (No. 02-45961, 16 December 2003,
Bull. civ., 2003, I, No. 258, p. 206 (the Bucheron case); No. 03-41851, 2 June 2004, Bull. civ.,
2004, I, No. 158, p. 132 (the X case) and No. 04-47504, 3 January 2006 (the Grosz case)). The
Court also notes that the European Court of Human Rights held in Grosz v. France (Application
No. 14717/06, Decision of 16 June 2009) that France had not contravened the European
Convention on Human Rights in the proceedings which were the subject of the 2006 Cour de
cassation judgment (Judgment 04-47504), because the Cour de cassation had given effect to an
immunity required by international law.
74. The highest courts in Slovenia and Poland have also held that Germany was entitled to
immunity in respect of unlawful acts perpetrated on their territory by its armed forces during the
Second World War. In 2001 the Constitutional Court of Slovenia ruled that Germany was entitled
to immunity in an action brought by a claimant who had been deported to Germany during the
German occupation and that the Supreme Court of Slovenia had not acted arbitrarily in upholding
that immunity (Case No. Up-13/99, Judgment of 8 March 2001). The Supreme Court of Poland
held, in Natoniewski v. Federal Republic of Germany (Judgment of 29 October 2010, Polish
Yearbook of International Law, Vol. XXX, 2010, p. 299), that Germany was entitled to immunity
in an action brought by a claimant who in 1944 had suffered injuries when German forces burned
his village in occupied Poland and murdered several hundred of its inhabitants. The Supreme
Court, after an extensive review of the decisions in Ferrini, Distomo and Margellos, as well as the
provisions of the European Convention and the United Nations Convention and a range of other
materials, concluded that States remained entitled to immunity in respect of torts allegedly
committed by their armed forces in the course of an armed conflict. Judgments by lower courts in
Belgium (Judgment of the Court of First Instance of Ghent in 2000 in Botelberghe v. German
State), Serbia (Judgment of the Court of First Instance of Leskovac, 1 November 2001) and Brazil
(Barreto v. Federal Republic of Germany, Federal Court, Rio de Janeiro, Judgment of 9 July 2008
holding Germany immune in proceedings regarding the sinking of a Brazilian fishing vessel by a
German submarine in Brazilian waters) have also held that Germany was immune in actions for
acts of war committed on their territory or in their waters.
75. Finally, the Court notes that the German courts have also concluded that the territorial
tort principle did not remove a State’s entitlement to immunity under international law in respect of
acts committed by its armed forces, even where those acts took place on the territory of the forum
State (Judgment of the Federal Supreme Court of 26 June 2003 (Greek citizens v. Federal Republic
of Germany, case No. III ZR 245/98, NJW, 2003, p. 3488; ILR, Vol. 129, p. 556), declining to give
effect in Germany to the Greek judgment in the Distomo case on the ground that it had been given
in breach of Germany’s entitlement to immunity).
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76. The only State in which there is any judicial practice which appears to support the Italian
argument, apart from the judgments of the Italian courts which are the subject of the present
proceedings, is Greece. The judgment of the Hellenic Supreme Court in the Distomo case in 2000
contains an extensive discussion of the territorial tort principle without any suggestion that it does
not extend to the acts of armed forces during an armed conflict. However, the Greek Special
Supreme Court, in its judgment in Margellos v. Federal Republic of Germany (case No. 6/2002)
(ILR, Vol. 129, p. 525), repudiated the reasoning of the Supreme Court in Distomo and held that
Germany was entitled to immunity. In particular, the Special Supreme Court held that the
territorial tort principle was not applicable to the acts of the armed forces of a State in the conduct
of armed conflict. While that judgment does not alter the outcome in the Distomo case, a matter
considered below, Greece has informed the Court that courts and other bodies in Greece faced with
the same issue of whether immunity is applicable to torts allegedly committed by foreign armed
forces in Greece are required to follow the stance taken by the Special Supreme Court in its
decision in Margellos unless they consider that customary international law has changed since the
Margellos judgment. Germany has pointed out that, since the judgment in Margellos was given, no
Greek court has denied immunity in proceedings brought against Germany in respect of torts
allegedly committed by German armed forces during the Second World War and in a 2009 decision
(Decision 853/2009), the Supreme Court, although deciding the case on a different ground,
approved the reasoning in Margellos. In view of the judgment in Margellos and the dictum in the
2009 case, as well as the decision of the Greek Government not to permit enforcement of the
Distomo judgment in Greece itself and the Government’s defence of that decision before the
European Court of Human Rights in Kalogeropoulou and others v. Greece and Germany
(Application No. 59021/00, Decision of 12 December 2002, ECHR Reports 2002-X, p. 417; ILR,
Vol. 129, p. 537), the Court concludes that Greek State practice taken as a whole actually
contradicts, rather than supports, Italy’s argument.
77. In the Court’s opinion, State practice in the form of judicial decisions supports the
proposition that State immunity for acta jure imperii continues to extend to civil proceedings for
acts occasioning death, personal injury or damage to property committed by the armed forces and
other organs of a State in the conduct of armed conflict, even if the relevant acts take place on the
territory of the forum State. That practice is accompanied by opinio juris, as demonstrated by the
positions taken by States and the jurisprudence of a number of national courts which have made
clear that they considered that customary international law required immunity. The almost
complete absence of contrary jurisprudence is also significant, as is the absence of any statements
by States in connection with the work of the International Law Commission regarding State
immunity and the adoption of the United Nations Convention or, so far as the Court has been able
to discover, in any other context asserting that customary international law does not require
immunity in such cases.
78. In light of the foregoing, the Court considers that customary international law continues
to require that a State be accorded immunity in proceedings for torts allegedly committed on the
territory of another State by its armed forces and other organs of State in the course of conducting
an armed conflict. That conclusion is confirmed by the judgments of the European Court of
Human Rights to which the Court has referred (see paragraphs 72, 73 and 76).
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79. The Court therefore concludes that, contrary to what had been argued by Italy in the
present proceedings, the decision of the Italian courts to deny immunity to Germany cannot be
justified on the basis of the territorial tort principle.
3. Italy’s second argument: the subject-matter and circumstances of the claims in the Italian
courts
80. Italy’s second argument, which, unlike its first argument, applies to all of the claims
brought before the Italian courts, is that the denial of immunity was justified on account of the
particular nature of the acts forming the subject-matter of the claims before the Italian courts and
the circumstances in which those claims were made. There are three strands to this argument.
First, Italy contends that the acts which gave rise to the claims constituted serious violations of the
principles of international law applicable to the conduct of armed conflict, amounting to war crimes
and crimes against humanity. Secondly, Italy maintains that the rules of international law thus
contravened were peremptory norms (jus cogens). Thirdly, Italy argues that the claimants having
been denied all other forms of redress, the exercise of jurisdiction by the Italian courts was
necessary as a matter of last resort. The Court will consider each of these strands in turn, while
recognizing that, in the oral proceedings, Italy also contended that its courts had been entitled to
deny State immunity because of the combined effect of these three strands.
A. The gravity of the violations
81. The first strand is based upon the proposition that international law does not accord
immunity to a State, or at least restricts its right to immunity, when that State has committed
serious violations of the law of armed conflict (international humanitarian law as it is more
commonly termed today, although the term was not used in 1943-1945). In the present case, the
Court has already made clear (see paragraph 52 above) that the actions of the German armed forces
and other organs of the German Reich giving rise to the proceedings before the Italian courts were
serious violations of the law of armed conflict which amounted to crimes under international law.
The question is whether that fact operates to deprive Germany of an entitlement to immunity.
82. At the outset, however, the Court must observe that the proposition that the availability
of immunity will be to some extent dependent upon the gravity of the unlawful act presents a
logical problem. Immunity from jurisdiction is an immunity not merely from being subjected to an
adverse judgment but from being subjected to the trial process. It is, therefore, necessarily
preliminary in nature. Consequently, a national court is required to determine whether or not a
foreign State is entitled to immunity as a matter of international law before it can hear the merits of
the case brought before it and before the facts have been established. If immunity were to be
dependent upon the State actually having committed a serious violation of international human
rights law or the law of armed conflict, then it would become necessary for the national court to
hold an enquiry into the merits in order to determine whether it had jurisdiction. If, on the other
hand, the mere allegation that the State had committed such wrongful acts were to be sufficient to
deprive the State of its entitlement to immunity, immunity could, in effect be negated simply by
skilful construction of the claim.

- 35 -

83. That said, the Court must nevertheless inquire whether customary international law has
developed to the point where a State is not entitled to immunity in the case of serious violations of
human rights law or the law of armed conflict. Apart from the decisions of the Italian courts which
are the subject of the present proceedings, there is almost no State practice which might be
considered to support the proposition that a State is deprived of its entitlement to immunity in such
a case. Although the Hellenic Supreme Court in the Distomo case adopted a form of that
proposition, the Special Supreme Court in Margellos repudiated that approach two years later. As
the Court has noted in paragraph 76 above, under Greek law it is the stance adopted in Margellos
which must be followed in later cases unless the Greek courts find that there has been a change in
customary international law since 2002, which they have not done. As with the territorial tort
principle, the Court considers that Greek practice, taken as a whole, tends to deny that the
proposition advanced by Italy has become part of customary international law.
84. In addition, there is a substantial body of State practice from other countries which
demonstrates that customary international law does not treat a State’s entitlement to immunity as
dependent upon the gravity of the act of which it is accused or the peremptory nature of the rule
which it is alleged to have violated.
85. That practice is particularly evident in the judgments of national courts. Arguments to
the effect that international law no longer required State immunity in cases of allegations of serious
violations of international human rights law, war crimes or crimes against humanity have been
rejected by the courts in Canada (Bouzari v. Islamic Republic of Iran, Court of Appeal of Ontario,
(2004) Dominion Law Reports (DLR) 4th Series, Vol. 243, p. 406; ILR, Vol. 128, p. 586;
allegations of torture), France (Judgment of the Court of Appeal of Paris, 9 September 2002, and
Cour de cassation, No. 02-45961, 16 December 2003, Bull. civ., 2003, I, No. 258, p. 206 (the
Bucheron case); Cour de cassation, No. 03-41851, 2 June 2004, Bull. civ., 2004, I, No. 158, p. 132
(the X case) and Cour de cassation, No. 04-47504, 3 January 2006 (the Grosz case); allegations of
crimes against humanity), Slovenia (case No. Up-13/99, Constitutional Court of Slovenia;
allegations of war crimes and crimes against humanity), New Zealand (Fang v. Jiang, High Court,
[2007] New Zealand Administrative Reports (NZAR), p. 420; ILR Vol. 141, p. 702; allegations of
torture), Poland (Natoniewski, Supreme Court, 2010, Polish Yearbook of International Law,
Vol. XXX, 2010, p. 299; allegations of war crimes and crimes against humanity) and the United
Kingdom (Jones v. Saudi Arabia, House of Lords [2007] 1 Appeal Cases (AC) 270; ILR, Vol. 129,
p. 629; allegations of torture).
86. The Court notes that, in its response to a question posed by a Member of the Court, Italy
itself appeared to demonstrate uncertainty about this aspect of its case. Italy commented,
“Italy is aware of the view according to which war crimes and crimes against
humanity could not be considered to be sovereign acts for which the State is entitled to
invoke the defence of sovereign immunity . . . While Italy acknowledges that in this
area the law of State immunity is undergoing a process of change, it also recognizes
that it is not clear at this stage whether this process will result in a new general
exception to immunity ⎯ namely a rule denying immunity with respect to every claim
for compensation arising out [of] international crimes.”

- 36 A similar uncertainty is evident in the orders of the Italian Court of Cassation in Mantelli and
Maietta (Orders of 29 May 2008).
87. The Court does not consider that the United Kingdom judgment in Pinochet (No. 3)
([2000] 1 AC 147; ILR, Vol. 119, p. 136) is relevant, notwithstanding the reliance placed on that
judgment by the Italian Court of Cassation in Ferrini. Pinochet concerned the immunity of a
former Head of State from the criminal jurisdiction of another State, not the immunity of the State
itself in proceedings designed to establish its liability to damages. The distinction between the
immunity of the official in the former type of case and that of the State in the latter case was
emphasized by several of the judges in Pinochet (Lord Hutton at pp. 254 and 264, Lord Millett at
p. 278 and Lord Phillips at pp. 280-281). In its later judgment in Jones v. Saudi Arabia ([2007]
1 AC 270; ILR, Vol. 129, p. 629), the House of Lords further clarified this distinction,
Lord Bingham describing the distinction between criminal and civil proceedings as “fundamental
to the decision” in Pinochet (para. 32). Moreover, the rationale for the judgment in Pinochet was
based upon the specific language of the 1984 United Nations Convention against Torture, which
has no bearing on the present case.
88. With reference to national legislation, Italy referred to an amendment to the United
States Foreign Sovereign Immunities Act, first adopted in 1996. That amendment withdraws
immunity for certain specified acts (for example, torture and extra-judicial killings) if allegedly
performed by a State which the United States Government has “designated as a State sponsor of
terrorism” (28 USC 1605A). The Court notes that this amendment has no counterpart in the
legislation of other States. None of the States which has enacted legislation on the subject of State
immunity has made provision for the limitation of immunity on the grounds of the gravity of the
acts alleged.
89. It is also noticeable that there is no limitation of State immunity by reference to the
gravity of the violation or the peremptory character of the rule breached in the European
Convention, the United Nations Convention or the draft Inter-American Convention. The absence
of any such provision from the United Nations Convention is particularly significant, because the
question whether such a provision was necessary was raised at the time that the text of what
became the Convention was under consideration. In 1999 the International Law Commission
established a Working Group which considered certain developments in practice regarding some
issues of State immunity which had been identified by the Sixth Committee of the General
Assembly. In an appendix to its report, the Working Group referred, as an additional matter, to
developments regarding claims “in the case of death or personal injury resulting from acts of a
State in violation of human rights norms having the character of jus cogens” and stated that this
issue was one which should not be ignored, although it did not recommend any amendment to the
text of the International Law Commission Articles (Yearbook of the International Law
Commission, 1999, Vol. II (2), pp. 171-172). The matter was then considered by the Working
Group established by the Sixth Committee of the General Assembly, which reported later in 1999
that it had decided not to take up the matter as “it did not seem to be ripe enough for the Working
Group to engage in a codification exercise over it” and commented that it was for the Sixth
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Committee to decide what course of action, if any, should be taken (United Nations
doc. A/C.6/54/L.12, p. 7, para. 47). During the subsequent debates in the Sixth Committee no State
suggested that a jus cogens limitation to immunity should be included in the Convention. The
Court considers that this history indicates that, at the time of adoption of the United Nations
Convention in 2004, States did not consider that customary international law limited immunity in
the manner now suggested by Italy.
90. The European Court of Human Rights has not accepted the proposition that States are no
longer entitled to immunity in cases regarding serious violations of international humanitarian law
or human rights law. In 2001, the Grand Chamber of that Court, by the admittedly narrow majority
of nine to eight, concluded that,
“Notwithstanding the special character of the prohibition of torture in
international law, the Court is unable to discern in the international instruments,
judicial authorities or other materials before it any firm basis for concluding that, as a
matter of international law, a State no longer enjoys immunity from civil suit in the
courts of another State where acts of torture are alleged.” (Al-Adsani v. United
Kingdom [GC], Application No. 35763/97, Judgment of 21 November 2001, ECHR
Reports 2001-XI, p. 101, para. 61; ILR, Vol. 123, p. 24.)
The following year, in Kalogeropoulou and others v. Greece and Germany, the European Court of
Human Rights rejected an application relating to the refusal of the Greek Government to permit
enforcement of the Distomo judgment and said that,
“The Court does not find it established, however, that there is yet acceptance in
international law of the proposition that States are not entitled to immunity in respect
of civil claims for damages brought against them in another State for crimes against
humanity.” (Application No. 59021/00, Decision of 12 December 2002, ECHR
Reports 2002-X, p. 417; ILR, Vol. 129, p. 537.)
91. The Court concludes that, under customary international law as it presently stands, a
State is not deprived of immunity by reason of the fact that it is accused of serious violations of
international human rights law or the international law of armed conflict. In reaching that
conclusion, the Court must emphasize that it is addressing only the immunity of the State itself
from the jurisdiction of the courts of other States; the question of whether, and if so to what extent,
immunity might apply in criminal proceedings against an official of the State is not in issue in the
present case.
B. The relationship between jus cogens and the rule of State immunity
92. The Court now turns to the second strand in Italy’s argument, which emphasizes the jus
cogens status of the rules which were violated by Germany during the period 1943-1945. This
strand of the argument rests on the premise that there is a conflict between jus cogens rules forming
part of the law of armed conflict and according immunity to Germany. Since jus cogens rules
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customary international law, so the argument runs, and since the rule which accords one State
immunity before the courts of another does not have the status of jus cogens, the rule of immunity
must give way.
93. This argument therefore depends upon the existence of a conflict between a rule, or rules,
of jus cogens, and the rule of customary law which requires one State to accord immunity to
another. In the opinion of the Court, however, no such conflict exists. Assuming for this purpose
that the rules of the law of armed conflict which prohibit the murder of civilians in occupied
territory, the deportation of civilian inhabitants to slave labour and the deportation of prisoners of
war to slave labour are rules of jus cogens, there is no conflict between those rules and the rules on
State immunity. The two sets of rules address different matters. The rules of State immunity are
procedural in character and are confined to determining whether or not the courts of one State may
exercise jurisdiction in respect of another State. They do not bear upon the question whether or not
the conduct in respect of which the proceedings are brought was lawful or unlawful. That is why
the application of the contemporary law of State immunity to proceedings concerning events which
occurred in 1943-1945 does not infringe the principle that law should not be applied retrospectively
to determine matters of legality and responsibility (as the Court has explained in paragraph 58
above). For the same reason, recognizing the immunity of a foreign State in accordance with
customary international law does not amount to recognizing as lawful a situation created by the
breach of a jus cogens rule, or rendering aid and assistance in maintaining that situation, and so
cannot contravene the principle in Article 41 of the International Law Commission’s Articles on
State Responsibility.
94. In the present case, the violation of the rules prohibiting murder, deportation and slave
labour took place in the period 1943-1945. The illegality of these acts is openly acknowledged by
all concerned. The application of rules of State immunity to determine whether or not the Italian
courts have jurisdiction to hear claims arising out of those violations cannot involve any conflict
with the rules which were violated. Nor is the argument strengthened by focusing upon the duty of
the wrongdoing State to make reparation, rather than upon the original wrongful act. The duty to
make reparation is a rule which exists independently of those rules which concern the means by
which it is to be effected. The law of State immunity concerns only the latter; a decision that a
foreign State is immune no more conflicts with the duty to make reparation than it does with the
rule prohibiting the original wrongful act. Moreover, against the background of a century of
practice in which almost every peace treaty or post-war settlement has involved either a decision
not to require the payment of reparations or the use of lump sum settlements and set-offs, it is
difficult to see that international law contains a rule requiring the payment of full compensation to
each and every individual victim as a rule accepted by the international community of States as a
whole as one from which no derogation is permitted.
95. To the extent that it is argued that no rule which is not of the status of jus cogens may be
applied if to do so would hinder the enforcement of a jus cogens rule, even in the absence of a
direct conflict, the Court sees no basis for such a proposition. A jus cogens rule is one from which
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no derogation is permitted but the rules which determine the scope and extent of jurisdiction and
when that jurisdiction may be exercised do not derogate from those substantive rules which possess
jus cogens status, nor is there anything inherent in the concept of jus cogens which would require
their modification or would displace their application. The Court has taken that approach in two
cases, notwithstanding that the effect was that a means by which a jus cogens rule might be
enforced was rendered unavailable. In Armed Activities, it held that the fact that a rule has the
status of jus cogens does not confer upon the Court a jurisdiction which it would not otherwise
possess (Armed Activities on the Territory of the Congo (New Application: 2002), Judgment, I.C.J.
Reports 2006, p. 6, paras. 64 and 125). In Arrest Warrant, the Court held, albeit without express
reference to the concept of jus cogens, that the fact that a Minister for Foreign Affairs was accused
of criminal violations of rules which undoubtedly possess the character of jus cogens did not
deprive the Democratic Republic of the Congo of the entitlement which it possessed as a matter of
customary international law to demand immunity on his behalf (Arrest Warrant of 11 April 2000
(Democratic Republic of Congo v. Belgium), Judgment, I.C.J. Reports 2002, p. 3, paras. 58 and
78). The Court considers that the same reasoning is applicable to the application of the customary
international law regarding the immunity of one State from proceedings in the courts of another.
96. In addition, this argument about the effect of jus cogens displacing the law of State
immunity has been rejected by the national courts of the United Kingdom (Jones v. Saudi Arabia,
House of Lords, [2007] 1 AC 270; ILR, Vol. 129, p. 629), Canada (Bouzari v. Islamic Republic of
Iran, Court of Appeal of Ontario, DLR, 4th Series, Vol. 243, p. 406; ILR, Vol. 128, p. 586), Poland
(Natoniewski, Supreme Court, Polish Yearbook of International Law, Vol. XXX, 2010, p. 299),
Slovenia (case No. Up-13/99, Constitutional Court of Slovenia), New Zealand (Fang v. Jiang,
High Court, [2007] NZAR p. 420; ILR, Vol. 141, p. 702), and Greece (Margellos, Special Supreme
Court, ILR, Vol. 129, p. 525), as well as by the European Court of Human Rights in Al-Adsani v.
United Kingdom and Kalogeropoulou and others v. Greece and Germany (which are discussed in
paragraph 90 above), in each case after careful consideration. The Court does not consider the
judgment of the French Cour de cassation of 9 March 2011 in La Réunion aérienne v. Libyan Arab
Jamahiriya (No. 09-14743, 9 March 2011, Bull. civ., March 2011, No. 49, p. 49) as supporting a
different conclusion. The Cour de cassation in that case stated only that, even if a jus cogens norm
could constitute a legitimate restriction on State immunity, such a restriction could not be justified
on the facts of that case. It follows, therefore, that the judgments of the Italian courts which are the
subject of the present proceedings are the only decisions of national courts to have accepted the
reasoning on which this part of Italy’s second argument is based. Moreover, none of the national
legislation on State immunity considered in paragraphs 70-71 above, has limited immunity in cases
where violations of jus cogens are alleged.
97. Accordingly, the Court concludes that even on the assumption that the proceedings in the
Italian courts involved violations of jus cogens rules, the applicability of the customary
international law on State immunity was not affected.
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C. The “last resort” argument
98. The third and final strand of the Italian argument is that the Italian courts were justified
in denying Germany the immunity to which it would otherwise have been entitled, because all
other attempts to secure compensation for the various groups of victims involved in the Italian
proceedings had failed. Germany’s response is that in the aftermath of the Second World War it
made considerable financial and other sacrifices by way of reparation in the context of a complex
series of inter-State arrangements under which, reflecting the economic realities of the time, no
Allied State received compensation for the full extent of the losses which its people had suffered.
It also points to the payments which it made to Italy under the terms of the two 1961 Agreements
and to the payments made more recently under the 2000 Federal Law to various Italians who had
been unlawfully deported to forced labour in Germany. Italy maintains, however, that large
numbers of Italian victims were nevertheless left without any compensation.

*

99. The Court notes that Germany has taken significant steps to ensure that a measure of
reparation was made to Italian victims of war crimes and crimes against humanity. Nevertheless,
Germany decided to exclude from the scope of its national compensation scheme most of the
claims by Italian military internees on the ground that prisoners of war were not entitled to
compensation for forced labour (see paragraph 26 above). The overwhelming majority of Italian
military internees were, in fact, denied treatment as prisoners of war by the Nazi authorities.
Notwithstanding that history, in 2001 the German Government determined that those internees
were ineligible for compensation because they had had a legal entitlement to prisoner-of-war status.
The Court considers that it is a matter of surprise ⎯ and regret ⎯ that Germany decided to deny
compensation to a group of victims on the ground that they had been entitled to a status which, at
the relevant time, Germany had refused to recognize, particularly since those victims had thereby
been denied the legal protection to which that status entitled them.
100. Moreover, as the Court has said, albeit in the different context of the immunity of State
officials from criminal proceedings, the fact that immunity may bar the exercise of jurisdiction in a
particular case does not alter the applicability of the substantive rules of international law (Arrest
Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment, I.C.J.
Reports 2002, p. 25, para. 60; see also Certain Questions of Mutual Assistance in Criminal Matters
(Djibouti v. France), Judgment, I.C.J. Reports 2008, p. 244, para. 196). In that context, the Court
would point out that whether a State is entitled to immunity before the courts of another State is a
question entirely separate from whether the international responsibility of that State is engaged and
whether it has an obligation to make reparation.
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101. That notwithstanding, the Court cannot accept Italy’s contention that the alleged
shortcomings in Germany’s provisions for reparation to Italian victims, entitled the Italian courts to
deprive Germany of jurisdictional immunity. The Court can find no basis in the State practice from
which customary international law is derived that international law makes the entitlement of a State
to immunity dependent upon the existence of effective alternative means of securing redress.
Neither in the national legislation on the subject, nor in the jurisprudence of the national courts
which have been faced with objections based on immunity is there any evidence that entitlement to
immunity is subjected to such a precondition. States also did not include any such condition in
either the European Convention or the United Nations Convention.
102. Moreover, the Court cannot fail to observe that the application of any such condition, if
it indeed existed, would be exceptionally difficult in practice, particularly in a context such as that
of the present case, when claims have been the subject of extensive intergovernmental discussion.
If one follows the Italian argument, while such discussions were still ongoing and had a prospect of
achieving a successful outcome, then it seems that immunity would still prevail, whereas, again
according to this argument, immunity would presumably cease to apply at some point when
prospects for an inter-State settlement were considered to have disappeared. Yet national courts in
one of the countries concerned are unlikely to be well placed to determine when that point has been
reached. Moreover, if a lump sum settlement has been made ⎯ which has been the normal
practice in the aftermath of war, as Italy recognizes ⎯ then the determination of whether a
particular claimant continued to have an entitlement to compensation would entail an investigation
by the court of the details of that settlement and the manner in which the State which had received
funds (in this case the State in which the court in question is located) has distributed those funds.
Where the State receiving funds as part of what was intended as a comprehensive settlement in the
aftermath of an armed conflict has elected to use those funds to rebuild its national economy and
infrastructure, rather than distributing them to individual victims amongst its nationals, it is
difficult to see why the fact that those individuals had not received a share in the money should be
a reason for entitling them to claim against the State that had transferred money to their State of
nationality.
103. The Court therefore rejects Italy’s argument that Germany could be refused immunity
on this basis.
104. In coming to this conclusion, the Court is not unaware that the immunity from
jurisdiction of Germany in accordance with international law may preclude judicial redress for the
Italian nationals concerned.
It considers however that the claims arising from the treatment of the Italian military
internees referred to in paragraph 99, together with other claims of Italian nationals which have
allegedly not been settled ⎯ and which formed the basis for the Italian proceedings ⎯ could be the
subject of further negotiation involving the two States concerned, with a view to resolving the
issue.
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D. The combined effect of the circumstances relied upon by Italy
105. In the course of the oral proceedings, counsel for Italy maintained that the three strands
of Italy’s second argument had to be viewed together; it was because of the cumulative effect of
the gravity of the violations, the status of the rules violated and the absence of alternative means of
redress that the Italian courts had been justified in refusing to accord immunity to Germany.
106. The Court has already held that none of the three strands of the second Italian argument
would, of itself, justify the action of the Italian courts. It is not persuaded that they would have that
effect if taken together. Nothing in the examination of State practice lends support to the
proposition that the concurrent presence of two, or even all three, of these elements would justify
the refusal by a national court to accord to a respondent State the immunity to which it would
otherwise be entitled.
In so far as the argument based on the combined effect of the circumstances is to be
understood as meaning that the national court should balance the different factors, assessing the
respective weight, on the one hand, of the various circumstances that might justify the exercise of
its jurisdiction, and, on the other hand, of the interests attaching to the protection of immunity, such
an approach would disregard the very nature of State immunity. As explained in paragraph 56
above, according to international law, State immunity, where it exists, is a right of the foreign
State. In addition, as explained in paragraph 82 of this Judgment, national courts have to determine
questions of immunity at the outset of the proceedings, before consideration of the merits.
Immunity cannot, therefore, be made dependent upon the outcome of a balancing exercise of the
specific circumstances of each case to be conducted by the national court before which immunity is
claimed.
4. Conclusions
107. The Court therefore holds that the action of the Italian courts in denying Germany the
immunity to which the Court has held it was entitled under customary international law constitutes
a breach of the obligations owed by the Italian State to Germany.
108. It is, therefore, unnecessary for the Court to consider a number of questions which were
discussed at some length by the Parties. In particular, the Court need not rule on whether, as Italy
contends, international law confers upon the individual victim of a violation of the law of armed
conflict a directly enforceable right to claim compensation. Nor need it rule on whether, as
Germany maintains, Article 77, paragraph 4, of the Treaty of Peace or the provisions of the
1961 Agreements amounted to a binding waiver of the claims which are the subject of the Italian
proceedings. That is not to say, of course, that these are unimportant questions, only that they are
not ones which fall for decision within the limits of the present case. The question whether
Germany still has a responsibility towards Italy, or individual Italians, in respect of war crimes and
crimes against humanity committed by it during the Second World War does not affect Germany’s
entitlement to immunity. Similarly, the Court’s ruling on the issue of immunity can have no effect
on whatever responsibility Germany may have.
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IV. THE MEASURES OF CONSTRAINT TAKEN AGAINST PROPERTY BELONGING
TO GERMANY LOCATED ON ITALIAN TERRITORY
109. On 7 June 2007, certain Greek claimants, in reliance on a decision of the Florence Court
of Appeal of 13 June 2006, declaring enforceable in Italy the judgment rendered by the Court of
First Instance of Livadia, in Greece, which had ordered Germany to pay them compensation,
entered in the Land Registry of the Province of Como a legal charge against Villa Vigoni, a
property of the German State located near Lake Como (see above, paragraph 35).
110. Germany argued before the Court that such a measure of constraint violates the
immunity from enforcement to which it is entitled under international law. Italy has not sought to
justify that measure; on the contrary, it indicated to the Court that it “has no objection to any
decision by the Court obliging Italy to ensure that the mortgage on Villa Vigoni inscribed at the
land registry is cancelled”.
111. As a result of Decree-Law No. 63 of 28 April 2010, Law No. 98 of 23 June 2010 and
Decree-Law No. 216 of 29 December 2011, the charge in question was suspended in order to take
account of the pending proceedings before the Court in the present case. It has not, however, been
cancelled.
112. The Court considers that, notwithstanding the above-mentioned suspension, and the
absence of any argument by Italy seeking to establish the international legality of the measures of
constraint in question, a dispute still exists between the Parties on this issue the subject of which
has not disappeared. Italy has not formally admitted that the legal charge on Villa Vigoni
constituted a measure contrary to its international obligations. Nor, as just stated, has it put an end
to the effects of that measure, but has merely suspended them. It has told the Court, through its
Agent, that the decisions of the Italian courts rendered against Germany have been suspended by
legislation pending the decision of this Court, and that execution of those decisions “will only
occur should the Court decide that Italy has not committed the wrongful acts complained of by
Germany”. That implies that the charge on Villa Vigoni might be reactivated, should the Court
conclude that it is not contrary to international law. Without asking the Court to reach such a
conclusion, Italy does not exclude it, and awaits the Court’s ruling before taking the appropriate
action thereon.
It follows that the Court should rule, as both Parties wish it to do, on the second of
Germany’s Submissions, which concerns the dispute over the measure of constraint taken against
Villa Vigoni.
113. Before considering whether the claims of the Applicant on this point are well-founded,
the Court observes that the immunity from enforcement enjoyed by States in regard to their
property situated on foreign territory goes further than the jurisdictional immunity enjoyed by those
same States before foreign courts. Even if a judgment has been lawfully rendered against a foreign
State, in circumstances such that the latter could not claim immunity from jurisdiction, it does not
follow ipso facto that the State against which judgment has been given can be the subject of
measures of constraint on the territory of the forum State or on that of a third State, with a view to
enforcing the judgment in question. Similarly, any waiver by a State of its jurisdictional immunity
before a foreign court does not in itself mean that that State has waived its immunity from
enforcement as regards property belonging to it situated in foreign territory.
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governing jurisdictional immunity (understood stricto sensu as the right of a State not to be the
subject of judicial proceedings in the courts of another State) are distinct, and must be applied
separately.
114. In the present case, this means that the Court may rule on the issue of whether the
charge on Villa Vigoni constitutes a measure of constraint in violation of Germany’s immunity
from enforcement, without needing to determine whether the decisions of the Greek courts
awarding pecuniary damages against Germany, for purposes of whose enforcement that measure
was taken, were themselves in breach of that State’s jurisdictional immunity.
Likewise, the issue of the international legality of the measure of constraint in question, in
light of the rules applicable to immunity from enforcement, is separate ⎯ and may therefore be
considered separately ⎯ from that of the international legality, under the rules applicable to
jurisdictional immunity, of the decisions of the Italian courts which declared enforceable on Italian
territory the Greek judgments against Germany. This latter question, which is the subject of the
third of the submissions presented to the Court by Germany (see above paragraph 17), will be
addressed in the following section of this Judgment.
115. In support of its claim on the point under discussion here, Germany cited the rules set
out in Article 19 of the United Nations Convention. That Convention has not entered into force,
but in Germany’s view it codified, in relation to the issue of immunity from enforcement, the
existing rules under general international law. Its terms are therefore said to be binding, inasmuch
as they reflect customary law on the matter.
116. Article 19, entitled “State immunity from post-judgment measures of constraint”, reads
as follows:
“No post-judgment measures of constraint, such as attachment, arrest or
execution, against property of a State may be taken in connection with a proceeding
before a court of another State unless and except to the extent that:
(a) the State has expressly consented to the taking of such measures as indicated:
(i) by international agreement;
(ii) by an arbitration agreement or in a written contract; or
(iii) by a declaration before the court or by a written communication after a
dispute between the parties has arisen; or
(b) the State has allocated or earmarked property for the satisfaction of the claim
which is the object of that proceeding; or
(c) it has been established that the property is specifically in use or intended for use by
the State for other than government non-commercial purposes and is in the
territory of the State of the forum, provided that post-judgment measures of
constraint may only be taken against property that has a connection with the entity
against which the proceeding was directed.”
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117. When the United Nations Convention was being drafted, these provisions gave rise to
long and difficult discussions. The Court considers that it is unnecessary for purposes of the
present case for it to decide whether all aspects of Article 19 reflect current customary international
law.
118. Indeed, it suffices for the Court to find that there is at least one condition that has to be
satisfied before any measure of constraint may be taken against property belonging to a foreign
State: that the property in question must be in use for an activity not pursuing government
non-commercial purposes, or that the State which owns the property has expressly consented to the
taking of a measure of constraint, or that that State has allocated the property in question for the
satisfaction of a judicial claim (an illustration of this well-established practice is provided by the
decision of the German Constitutional Court (Bundesverfassungsgericht) of 14 December 1977
(BVerfGE, Vol. 46, p. 342; ILR, Vol. 65, p. 146), by the judgment of the Swiss Federal Tribunal of
30 April 1986 in Kingdom of Spain v. Société X (Annuaire suisse de droit international, Vol. 43,
1987, p. 158; ILR, Vol. 82, p. 44), as well as the judgment of the House of Lords of 12 April 1984
in Alcom Ltd v. Republic of Colombia ([1984] 1 AC 580; ILR, Vol. 74, p. 170) and the judgment of
the Spanish Constitutional Court of 1 July 1992 in Abbott v. Republic of South Africa (Revista
española de derecho internacional, Vol. 44, 1992, p. 565; ILR, Vol. 113, p. 414)).
119. It is clear in the present case that the property which was the subject of the measure of
constraint at issue is being used for governmental purposes that are entirely non-commercial, and
hence for purposes falling within Germany’s sovereign functions. Villa Vigoni is in fact the seat of
a cultural centre intended to promote cultural exchanges between Germany and Italy. This cultural
centre is organized and administered on the basis of an agreement between the two Governments
concluded in the form of an exchange of notes dated 21 April 1986. Before the Court, Italy
described the activities in question as a “centre of excellence for the Italian-German co-operation in
the fields of research, culture and education”, and recognized that Italy was directly involved in “its
peculiar bi-national . . . managing structure”. Nor has Germany in any way expressly consented to
the taking of a measure such as the legal charge in question, or allocated Villa Vigoni for the
satisfaction of the judicial claims against it.
120. In these circumstances, the Court finds that the registration of a legal charge on Villa
Vigoni constitutes a violation by Italy of its obligation to respect the immunity owed to Germany.
V. THE DECISIONS OF THE ITALIAN COURTS DECLARING ENFORCEABLE IN
ITALY DECISIONS OF GREEK COURTS UPHOLDING
CIVIL CLAIMS AGAINST GERMANY
121. In its third submission, Germany complains that its jurisdictional immunity was also
violated by decisions of the Italian courts declaring enforceable in Italy judgments rendered by
Greek courts against Germany in proceedings arising out of the Distomo massacre. In 1995,
successors in title of the victims of that massacre, committed by the German armed forces in a
Greek village in June 1944, brought proceedings for compensation against Germany before the
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had territorial jurisdiction, ordered Germany to pay compensation to the claimants. The appeal by
Germany against that judgment was dismissed by a decision of the Hellenic Supreme Court of
4 May 2000, which rendered final the judgment of the Court of First Instance, and at the same time
ordered Germany to pay the costs of the appeal proceedings. The successful Greek claimants under
the first-instance and Supreme Court judgments applied to the Italian courts for exequatur of those
judgments, so as to be able to have them enforced in Italy, since it was impossible to enforce them
in Greece or in Germany (see above, paragraphs 30 and 32). It was on those applications that the
Florence Court of Appeal ruled, allowing them by a decision of 13 June 2006, which was
confirmed, following an objection by Germany, on 21 October 2008 as regards the pecuniary
damages awarded by the Court of First Instance of Livadia, and by a decision of 2 May 2005,
confirmed, following an objection by Germany, on 6 February 2007 as regards the award of costs
made by the Hellenic Supreme Court. This latter decision was confirmed by the Italian Court of
Cassation on 6 May 2008. As regards the decision confirming the exequatur granted in respect of
the judgment of the Court of First Instance of Livadia, it has also been appealed to the Italian Court
of Cassation, which dismissed that appeal on 12 January 2011.
122. According to Germany, the decisions of the Florence Court of Appeal declaring
enforceable the judgments of the Livadia court and the Hellenic Supreme Court constitute
violations of its jurisdictional immunity, since, for the same reasons as those invoked by Germany
in relation to the Italian proceedings concerning war crimes committed in Italy between 1943 and
1945, the decisions of the Greek courts were themselves rendered in violation of that jurisdictional
immunity.
123. According to Italy, on the contrary, and for the same reasons as those set out and
discussed in Section III of the present Judgment, there was no violation of Germany’s jurisdictional
immunity, either by the decisions of the Greek courts or by those of the Italian courts which
declared them enforceable in Italy.
124. It should first be noted that the claim in Germany’s third submission is entirely separate
and distinct from that set out in the preceding one, which has been discussed in Section IV above
(paragraphs 109 to 120). The Court is no longer concerned here to determine whether a measure of
constraint ⎯ such as the legal charge on Villa Vigoni ⎯ violated Germany’s immunity from
enforcement, but to decide whether the Italian judgments declaring enforceable in Italy the
pecuniary awards pronounced in Greece did themselves ⎯ independently of any subsequent
measure of enforcement ⎯ constitute a violation of the Applicant’s immunity from jurisdiction.
While there is a link between these two aspects ⎯ since the measure of constraint against Villa
Vigoni could only have been imposed on the basis of the judgment of the Florence Court of Appeal
according exequatur in respect of the judgment of the Greek court in Livadia ⎯ the two issues
nonetheless remain clearly distinct. That discussed in the preceding section related to immunity
from enforcement; that which the Court will now consider addresses immunity from jurisdiction.
As recalled above, these two forms of immunity are governed by different sets of rules.
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125. The Court will then explain how it views the issue of jurisdictional immunity in relation
to a judgment which rules not on the merits of a claim brought against a foreign State, but on an
application to have a judgment rendered by a foreign court against a third State declared
enforceable on the territory of the State of the court where that application is brought (a request for
exequatur). The difficulty arises from the fact that, in such cases, the court is not being asked to
give judgment directly against a foreign State invoking jurisdictional immunity, but to enforce a
decision already rendered by a court of another State, which is deemed to have itself examined and
applied the rules governing the jurisdictional immunity of the respondent State.
126. In the present case, the two Parties appear to have argued on the basis that, in such a
situation, the question whether the court seised of the application for exequatur had respected the
jurisdictional immunity of the third State depended simply on whether that immunity had been
respected by the foreign court having rendered the judgment on the merits against the third State.
In other words, both Parties appeared to make the question whether or not the Florence Court of
Appeal had violated Germany’s jurisdictional immunity in declaring enforceable the Livadia and
Hellenic Supreme Court decisions dependent on whether those decisions had themselves violated
the jurisdictional immunity on which Germany had relied in its defence against the proceedings
brought against it in Greece.
127. There is nothing to prevent national courts from ascertaining, before granting
exequatur, that the foreign judgment was not rendered in breach of the immunity of the respondent
State. However, for the purposes of the present case, the Court considers that it must address the
issue from a significantly different viewpoint. In its view, it is unnecessary, in order to determine
whether the Florence Court of Appeal violated Germany’s jurisdictional immunity, to rule on the
question of whether the decisions of the Greek courts did themselves violate that immunity ⎯
something, moreover, which it could not do, since that would be to rule on the rights and
obligations of a State, Greece, which does not have the status of party to the present proceedings
(see Monetary Gold Removed from Rome in 1943 (Italy v. France; United Kingdom and United
States of America), Preliminary Question, Judgment, I.C.J. Reports 1954, p. 32; East Timor
(Portugal v. Australia), Judgment, I.C.J. Reports 1995, p. 105, para. 34).
The relevant question, from the Court’s point of view and for the purposes of the present
case, is whether the Italian courts did themselves respect Germany’s immunity from jurisdiction in
allowing the application for exequatur, and not whether the Greek court having rendered the
judgment of which exequatur is sought had respected Germany’s jurisdictional immunity. In a
situation of this kind, the replies to these two questions may not necessarily be the same; it is only
the first question which the Court needs to address here.
128. Where a court is seised, as in the present case, of an application for exequatur of a
foreign judgment against a third State, it is itself being called upon to exercise its jurisdiction in
respect of the third State in question. It is true that the purpose of exequatur proceedings is not to
decide on the merits of a dispute, but simply to render an existing judgment enforceable on the
territory of a State other than that of the court which ruled on the merits. It is thus not the role of
the exequatur court to re-examine in all its aspects the substance of the case which has been
decided. The fact nonetheless remains that, in granting or refusing exequatur, the court exercises a
jurisdictional power which results in the foreign judgment being given effects corresponding to
those of a judgment rendered on the merits in the requested State. The proceedings brought before
that court must therefore be regarded as being conducted against the third State which was the
subject of the foreign judgment.
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United Nations Convention:
“A proceeding before a court of a State shall be considered to have been
instituted against another State if that other State:
(a) is named as a party to that proceeding; or
(b) is not named as a party to the proceeding but the proceeding in effect seeks to
affect the property, rights, interests or activities of that other State.”
When applied to exequatur proceedings, that definition means that such proceedings must be
regarded as being directed against the State which was the subject of the foreign judgment. That is
indeed why Germany was entitled to object to the decisions of the Florence Court of Appeal
granting exequatur ⎯ although it did so without success ⎯ and to appeal to the Italian Court of
Cassation against the judgments confirming those decisions.
130. It follows from the foregoing that the court seised of an application for exequatur of a
foreign judgment rendered against a third State has to ask itself whether the respondent State
enjoys immunity from jurisdiction — having regard to the nature of the case in which that
judgment was given — before the courts of the State in which exequatur proceedings have been
instituted. In other words, it has to ask itself whether, in the event that it had itself been seised of
the merits of a dispute identical to that which was the subject of the foreign judgment, it would
have been obliged under international law to accord immunity to the respondent State (see to this
effect the judgment of the Supreme Court of Canada in Kuwait Airways Corp. v. Iraq [2010] SCR,
Vol. 2, p. 571, and the judgment of the United Kingdom Supreme Court in NML Capital Limited v.
Republic of Argentina [2011] UKSC 31).
131. In light of this reasoning, it follows that the Italian courts which declared enforceable in
Italy the decisions of Greek courts rendered against Germany have violated the latter’s immunity.
For the reasons set out in Section III above of the present Judgment, the Italian courts would have
been obliged to grant immunity to Germany if they had been seised of the merits of a case identical
to that which was the subject of the decisions of the Greek courts which it was sought to declare
enforceable (namely, the case of the Distomo massacre). Accordingly, they could not grant
exequatur without thereby violating Germany’s jurisdictional immunity.
132. In order to reach such a decision, it is unnecessary to rule on the question whether the
Greek courts did themselves violate Germany’s immunity, a question which is not before the Court,
and on which, moreover, it cannot rule, for the reasons recalled earlier. The Court will confine
itself to noting, in general terms, that it may perfectly well happen, in certain circumstances, that
the judgment rendered on the merits did not violate the jurisdictional immunity of the respondent
State, for example because the latter had waived its immunity before the courts hearing the case on
the merits, but that the exequatur proceedings instituted in another State are barred by the
respondent’s immunity. That is why the two issues are distinct, and why it is not for this Judgment
to rule on the legality of the decisions of the Greek courts.
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133. The Court accordingly concludes that the above-mentioned decisions of the Florence
Court of Appeal constitute a violation by Italy of its obligation to respect the jurisdictional
immunity of Germany.
VI. GERMANY’S FINAL SUBMISSIONS AND THE REMEDIES SOUGHT
134. In its final submissions at the close of the oral proceedings, Germany presented six
requests to the Court, of which the first three were declaratory and the final three sought to draw
the consequences, in terms of reparation, of the established violations (see paragraph 17 above). It
is on those requests that the Court is required to rule in the operative part of this Judgment.
135. For the reasons set out in Sections III, IV and V above, the Court will uphold
Germany’s first three requests, which ask it to declare, in turn, that Italy has violated the
jurisdictional immunity which Germany enjoys under international law by allowing civil claims
based on violations of international humanitarian law by the German Reich between 1943 and
1945; that Italy has also committed violations of the immunity owed to Germany by taking
enforcement measures against Villa Vigoni; and, lastly, that Italy has violated Germany’s
immunity by declaring enforceable in Italy Greek judgments based on occurrences similar to those
referred to above.
136. In its fourth submission, Germany asks the Court to adjudge and declare that, in view of
the above, Italy’s international responsibility is engaged.
There is no doubt that the violation by Italy of certain of its international legal obligations
entails its international responsibility and places upon it, by virtue of general international law, an
obligation to make full reparation for the injury caused by the wrongful acts committed. The
substance, in the present case, of that obligation to make reparation will be considered below, in
connection with Germany’s fifth and sixth submissions. The Court’s ruling thereon will be set out
in the operative clause. On the other hand, the Court does not consider it necessary to include an
express declaration in the operative clause that Italy’s international responsibility is engaged; to do
so would be entirely redundant, since that responsibility is automatically inferred from the finding
that certain obligations have been violated.
137. In its fifth submission, Germany asks the Court to order Italy to take, by means of its
own choosing, any and all steps to ensure that all the decisions of its courts and other judicial
authorities infringing Germany’s sovereign immunity become unenforceable. This is to be
understood as implying that the relevant decisions should cease to have effect.
According to general international law on the responsibility of States for internationally
wrongful acts, as expressed in this respect by Article 30 (a) of the International Law Commission’s
Articles on the subject, the State responsible for an internationally wrongful act is under an
obligation to cease that act, if it is continuing. Furthermore, even if the act in question has ended,
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which existed before the wrongful act was committed, provided that re-establishment is not
materially impossible and that it does not involve a burden for that State out of all proportion to the
benefit deriving from restitution instead of compensation. This rule is reflected in Article 35 of the
International Law Commission’s Articles.
It follows accordingly that the Court must uphold Germany’s fifth submission. The
decisions and measures infringing Germany’s jurisdictional immunities which are still in force
must cease to have effect, and the effects which have already been produced by those decisions and
measures must be reversed, in such a way that the situation which existed before the wrongful acts
were committed is re-established. It has not been alleged or demonstrated that restitution would be
materially impossible in this case, or that it would involve a burden for Italy out of all proportion to
the benefit deriving from it. In particular, the fact that some of the violations may have been
committed by judicial organs, and some of the legal decisions in question have become final in
Italian domestic law, does not lift the obligation incumbent upon Italy to make restitution. On the
other hand, the Respondent has the right to choose the means it considers best suited to achieve the
required result. Thus, the Respondent is under an obligation to achieve this result by enacting
appropriate legislation or by resorting to other methods of its choosing having the same effect.
138. Finally, in its sixth submission, Germany asks the Court to order Italy to take any and
all steps to ensure that in the future Italian courts do not entertain legal actions against Germany
founded on the occurrences described in its first submission (namely violations of international
humanitarian law committed by the German Reich between 1943 and 1945).
As the Court has stated in previous cases (see, in particular, Dispute regarding Navigational
and Related Rights (Costa Rica v. Nicaragua), Judgment, I.C.J. Reports 2009, p. 267, para. 150),
as a general rule, there is no reason to suppose that a State whose act or conduct has been declared
wrongful by the Court will repeat that act or conduct in the future, since its good faith must be
presumed. Accordingly, while the Court may order the State responsible for an internationally
wrongful act to offer assurances of non-repetition to the injured State, or to take specific measures
to ensure that the wrongful act is not repeated, it may only do so when there are special
circumstances which justify this, which the Court must assess on a case-by-case basis.
In the present case, the Court has no reason to believe that such circumstances exist.
Therefore, it will not uphold the last of Germany’s final submissions.

*
*

*
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139. For these reasons,
THE COURT,
(1) By twelve votes to three,
Finds that the Italian Republic has violated its obligation to respect the immunity which the
Federal Republic of Germany enjoys under international law by allowing civil claims to be brought
against it based on violations of international humanitarian law committed by the German Reich
between 1943 and 1945;
IN FAVOUR:

President Owada; Vice-President Tomka; Judges Koroma, Simma, Abraham,
Keith, Sepúlveda-Amor, Bennouna, Skotnikov, Greenwood, Xue, Donoghue;

AGAINST:

Judges Cançado Trindade, Yusuf; Judge ad hoc Gaja;

(2) By fourteen votes to one,
Finds that the Italian Republic has violated its obligation to respect the immunity which the
Federal Republic of Germany enjoys under international law by taking measures of constraint
against Villa Vigoni;
IN FAVOUR:

President Owada; Vice-President Tomka; Judges Koroma, Simma, Abraham,
Keith, Sepúlveda-Amor, Bennouna, Skotnikov, Yusuf, Greenwood, Xue, Donoghue;
Judge ad hoc Gaja;

AGAINST:

Judge Cançado Trindade;

(3) By fourteen votes to one,
Finds that the Italian Republic has violated its obligation to respect the immunity which the
Federal Republic of Germany enjoys under international law by declaring enforceable in Italy
decisions of Greek courts based on violations of international humanitarian law committed in
Greece by the German Reich;
IN FAVOUR:

President Owada; Vice-President Tomka; Judges Koroma, Simma, Abraham,
Keith, Sepúlveda-Amor, Bennouna, Skotnikov, Yusuf, Greenwood, Xue, Donoghue;
Judge ad hoc Gaja;

AGAINST:

Judge Cançado Trindade;

(4) By fourteen votes to one,
Finds that the Italian Republic must, by enacting appropriate legislation, or by resorting to
other methods of its choosing, ensure that the decisions of its courts and those of other judicial
authorities infringing the immunity which the Federal Republic of Germany enjoys under
international law cease to have effect;
IN FAVOUR:

President Owada; Vice-President Tomka; Judges Koroma, Simma, Abraham,
Keith, Sepúlveda-Amor, Bennouna, Skotnikov, Yusuf, Greenwood, Xue, Donoghue;
Judge ad hoc Gaja;

AGAINST:

Judge Cançado Trindade;

- 52 (5) Unanimously,
Rejects all other submissions made by the Federal Republic of Germany.
Done in French and in English, the French text being authoritative, at the Peace Palace,
The Hague, this third day of February, two thousand and twelve, in four copies, one of which will
be placed in the archives of the Court and the others transmitted to the Government of the Federal
Republic of Germany, the Government of the Italian Republic and the Government of the Hellenic
Republic, respectively.

(Signed) Hisashi OWADA,
President.

(Signed) Philippe COUVREUR,
Registrar.

Judges KOROMA, KEITH and BENNOUNA append separate opinions to the Judgment of the
Court; Judges CANÇADO TRINDADE and YUSUF append dissenting opinions to the Judgment of the
Court; Judge ad hoc GAJA appends a dissenting opinion to the Judgment of the Court.

(Initialled) H. O.

(Initialled) Ph. C.
___________

SEPARATE OPINION OF JUDGE KOROMA
1. I have voted in favour of the Court’s Judgment, which in my view accurately reflects the
current state of international law with respect to the jurisdictional immunity of a State.
2. The Court has made a finding that Italy has violated the immunity which Germany enjoys
under international law by allowing civil claims to be brought against it relating to violations of
international humanitarian law by Germany. It is worth emphasizing, however, that the Court’s
Judgment should not be read as a licence for States to commit acts of torture, crimes against
humanity or violations of international humanitarian law in situations of armed conflict. Rather,
the Court examined the facts of this case and concluded that the acts committed by Germany were
acta jure imperii and that no exception to immunity was applicable. Therefore the Court found that
Germany was entitled to immunity from suit in Italian courts.
3. Germany has acknowledged the serious nature of the acts committed by its armed forces
in Italy during the Second World War. The Court took cognizance of this in paragraph 52 of its
Judgment. The case before the Court, however, is not about the legality of the conduct of
Germany’s armed forces during the Second World War or Germany’s international responsibility
for such conduct. The question in this case is limited to whether Germany is legally entitled to
immunity before the Italian domestic courts with respect to the conduct of its armed forces in the
course of the armed conflict. The Court did not need to address the substantive matter of the
legality of Germany’s conduct to resolve the issue of sovereign immunity. Indeed, the Court’s
jurisdiction in this case is limited to addressing only the issue of jurisdictional immunity; to
examine other matters related to Germany’s conduct would be ultra petita. The fact that the Parties
do not dispute that Germany committed illegal acts, as well as the fact that the acts involved serious
and grave violations of international humanitarian law, does not alter the nature of the Court’s
jurisdiction. Unless Germany consents to jurisdiction, or is found to not have sovereign immunity
with respect to certain conduct committed by it, neither this Court nor a foreign domestic court has
the jurisdiction to examine the legality of Germany’s conduct or issues of reparation arising from
such actions.
4. It is clear that the acts of the German armed forces in Italy during the Second World War
constitute acta jure imperii as a decision to deploy a nation’s armed forces in an armed conflict is
quintessentially a sovereign act. Acts committed by a State’s armed forces in furtherance of an
international armed conflict are, by definition, acts taken in exercise of sovereign power. To hold
that such acts were not subject to jurisdictional immunity would be to deprive the concept of
sovereign immunity of its meaning and significance. The doctrine of sovereign immunity
developed to protect the sovereignty and sovereign equality of States. Sovereign immunity
accomplishes these aims by preventing one State from exercising jurisdiction over another without
the latter’s consent. To preserve sovereign equality among States, the doctrine holds that States are
generally immune from suit for acts taken in exercise of their sovereign power.
5. It is well established that States are generally entitled to immunity for acta jure imperii.
The question is whether any exception to this general rule exists that would deny States sovereign
immunity for unlawful actions committed by their armed forces on the territory of another State
during armed conflict or in the course of an occupation. It was argued that an exception exists that
permits States to deny sovereign immunity in cases involving torts committed on the territory of
the forum State. It was also contended that this exception enables Italy to deny immunity to
Germany for those acts committed by its armed forces which could be characterized as intentional
torts.
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exception to immunity for certain types of tortious acts. This exception is codified in Article 12 of
the United Nations Convention on Jurisdictional Immunities of States and Their Property.
Although the Convention has not yet entered into force, Article 12 can be considered to reflect the
current state of customary international law. That Article provides that a State cannot invoke
immunity
“in a proceeding which relates to pecuniary compensation for death or injury to the
person, or damage to or loss of tangible property, caused by an act or omission which
is alleged to be attributable to the State”,
and occurred on the forum State’s territory. The International Law Commission’s Commentary on
the text of the Convention, however, makes it clear that the drafters of the Convention intended
Article 12 to apply mainly to situations such as traffic accidents, to prevent insurance companies
from evading liability to injured individuals under the cloak of State immunity. The Commentary
states further that Article 12 does not apply to situations involving armed conflicts. The distinction
drawn by the International Law Commission between isolated and insurable torts such as traffic
accidents, and acts committed by armed forces during armed conflict, is understandable. Cases
involving the former would entail limited liability for the tortfeasor State, whereas cases involving
the latter could expose a State to nearly limitless liability. The former can thus be appropriately
dealt with by the forum State’s judiciary, while the inevitably political nature of the latter suggests
strongly that resolution should be pursued via inter-State processes.
7. Under current international law, therefore, States continue to be entitled to sovereign
immunity for acta jure imperii committed by their armed forces during armed conflict. Given that
the Court’s task is to apply the existing law, nothing in the Court’s Judgment today prevents the
continued evolution of the law on State immunity. In the past century, the law on State immunity
has evolved considerably in a manner that has significantly circumscribed the circumstances in
which a State is entitled to immunity. It is possible that further exceptions to State immunity will
continue to develop in the future. The Court’s Judgment applies the law as it exists today.
*
8. I also consider it important to acknowledge and address the arguments made by Greece.
As a non-party intervenor in this case, Greece submitted a written statement in which it
emphasized, inter alia, the “individual right to reparation in the event of grave violations of
humanitarian law” (para. 34). Greece maintains that international humanitarian law confers “direct
rights on individuals which are opposable to States” (para. 35). In support of its argument Greece
cites, among other provisions, Article 3 of the Fourth Hague Convention of 1907 and Article 91 of
the 1977 Protocol Additional to the Geneva Conventions of 12 August 1949 (Protocol I).
9. Greece is correct in stating that international humanitarian law now regards individuals as
the ultimate beneficiaries of reparations for human rights violations (see International Law
Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts
(A/56/10), Art. 33, comment 3). This is a positive development that should certainly be welcomed,
as it reflects the increasing importance of individual human rights in international law. It does not
follow, however, that international law provides individuals with a legal right to make claims for
reparation directly against a foreign State. Nothing in the Fourth Hague Convention or the 1977
Protocol I supports such a proposition. The relevant Articles of these two Conventions provide
only that States must “pay compensation” if they violate the provisions of the Conventions. They
do not purport to require that States pay compensation directly to aggrieved individuals. Further,
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such a manner. Indeed, a provision requiring State payments to individuals would have been
inconceivable in 1907, when the Fourth Hague Convention was concluded, as international law at
that time did not recognize the rights of individuals to the extent that it does today.
*
10. In conclusion, the Court correctly found that Germany is entitled to sovereign immunity
for the acts committed by its armed forces in Italy during the Second World War, since the acts
committed by the German armed forces constituted acta jure imperii, and no exception to this
general rule of immunity applies. This finding, however, does not preclude the Parties from
entering into negotiations to resolve issues which came to the fore in the course of the present
proceedings. Nor does the attainment of justice in the factual and historical context of this case
necessitate the overthrow of the existing law on jurisdictional immunity, which justly protects and
preserves the sovereignty and sovereign equality of States.
(Signed)
___________

Abdul G. KOROMA.

SEPARATE OPINION OF JUDGE KEITH
1. I agree with the conclusions the Court has reached and largely with its reasons. My
purpose in preparing this opinion is to emphasize how the rules of international law recognizing or
not the immunity of a foreign State from the jurisdiction of the courts of another State are firmly
based on principles of international law and on policies of the international legal order. That
emphasis is designed to supplement the exhaustive and persuasive discussion of State practice
included in the Judgment.
2. A basic principle of international law at play in this area of law is the principle of
sovereign equality of States, the first principle declared in Article 2 of the Charter of the
United Nations. In terms of the elaboration of that principle in the 1970 Declaration on Principles
of International Law concerning Friendly Relations and Cooperation among States in accordance
with the Charter of the United Nations, all States have equal rights and duties and are juridically
equal (General Assembly resolution 2625 (XXV)). By definition, in cases raising issues of State
immunity, that principle and the rights and obligations arising from it apply to two States ⎯ the
State of the forum where the case is being brought and the foreign State which is the defendant or
intended defendant. The jurisdiction of the courts of the former State arises from the sovereignty
of that State. If the particular court has jurisdiction over the matter brought before it when the
defendant is an individual or a legal person, why should the fact that the defendant is a foreign
State make a difference? But to the contrary are the sovereign equality and the independence of the
foreign State, principles supporting immunity: an equal cannot have jurisdiction over an equal.
3. How are those two propositions to be reconciled? Answers are to be found in the
decisions given by national courts, the laws passed by national parliaments, treaties and the law
reform and diplomatic processes and negotiations leading to them, and other State practice, much
of it reviewed in the Judgment in this case, as well as in scholarly writing. The answers have given
and continue to give particular attention to the character of the act in issue in the litigation. In
broad terms, is the act an act of a public character or, in other words, to be seen as the exercise of
the sovereign authority of the State, or is the act one of a private character, indistinguishable from
the act of any other person acting under the local law? In the former case, the need for respect for
another sovereignty, ideas of reciprocity and possible risks to international relations may have
major significance and indicate that immunity is available. In the latter, the similarities of the
foreign State’s acts to the acts of other persons under local law and the correlative rights and
obligations of the other (non-State) party in the litigation may indicate that immunity should not be
available. That may be so if, for instance, the act is of a commercial or trading character; or the act
is an alleged delict or tort under local law committed on the territory of the forum State; or the
action relates to locally situated property. The answers, based on those matters, have changed over
time and no doubt will continue to change, in the direction of a narrowing of immunity. In this
case, Italy contends that the position taken by its courts conforms with that narrowing. Germany
argues to the contrary.
4. Those matters began to appear 200 years ago. To demonstrate that, I take from the
nineteenth century two judgments and a resolution adopted by the Institut de Droit International. I
make those choices from the many available because they highlight the principles and the other
factors I have mentioned; they show that the common law and lawyers from that tradition ⎯ often
represented as adhering to a rule of absolute immunity well into the twentieth century ⎯ had, along
with those in other jurisdictions, early recognized the balance of the factors mentioned; and they
usefully present the law in two parts: those areas where the local courts have jurisdiction over
foreign States and those where they do not because of the immunity of the foreign State. I do of
course appreciate that it is unusual in the practice of this Court and its predecessor to draw on the
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reason, does give such decisions a major role. In this area of law it is such decisions, along with
the reaction, or not, of the foreign State involved, which provide many instances of State practice.
Further, the reasoning of the judges by reference to principle is of real value.
5. I begin with Chief Justice Marshall, speaking 200 years ago for the United States Supreme
Court. In Schooner Exchange v. McFaddon (11 US 116 (1812)), he began with these propositions:
“The jurisdiction of courts is a branch of that which is possessed by the nation
as an independent sovereign power.
The jurisdiction of the nation within its own territory is necessarily exclusive
and absolute. It is susceptible of no limitation not imposed by itself. Any restriction
upon it, deriving validity from an external source, would imply a diminution of its
sovereignty to the extent of the restriction, and an investment of that sovereignty to the
same extent in that power which could impose such restriction.” (11 US 116, 136.)
He then examined what he referred to as several instances of consent of the territorial State tested
by common usage, and by common opinion, growing out of that usage. Sixty years later, an
English judge, Sir Robert Phillimore, rejected a plea of immunity made by the Khedive of Egypt.
He began his examination of the immunity of the sovereign prince from the court’s jurisdiction, by
“stat[ing] with precision the foundation upon which this privilege rests. Upon
principles of general jurisprudence the presence of a person or of property within the
limits of a State founds the jurisdiction of the tribunals of that State . . . The sovereign
prince or his representative is exempted from the operation of this principle,
absolutely, so far as his person is concerned, and with respect to his property, at least
so far as that property is connected with the dignity of his position and the exercise of
his public functions.
Upon what grounds is this exemption allowed? Not upon the possession on
behalf of the sovereign of any absolute right in virtue of his sovereignty to this
exemption; such a right on his part would be incompatible with the right of the
territorial sovereign . . . The true foundation is the consent and usage of independent
states, which have universally granted this exemption from local jurisdiction in order
that the functions of the representative of the sovereignty of a foreign State may be
discharged with dignity and freedom, unembarrassed by any of the circumstances to
which litigation might give rise.” (The Charkieh (1873) LR 4 A & E 59, 88.)
The references by the judges to common usage and common opinion arising out of that usage tend
to suggest that the consent of the territorial State was coming to be seen as a fiction. The
reconciliation between the competing sovereignties, on my understanding of the development of
the law, ceased to rely on ideas of consent, but weighed the other matters mentioned above and, in
particular, the character of the act in issue. The combination of that matter, (implied) consent, and
principle may be seen in a second feature of the two judgments in which the judges indicated
situations in which territorial sovereignty may prevail over the sovereignty of the foreign State.
6. Chief Justice Marshall looked at what he saw as a manifestly distinct situation. That
situation concerned the private property of the prince. A prince, by acquiring private property in a
foreign country, may possibly be considered, he said, “as subjecting that property to the territorial
jurisdiction; he may be considered as so far laying down the prince, and assuming the character of
a private individual” (11 US 116, 145); or, it may be added, the elements of sovereignty, equality,
independence and dignity are absent and the consent, this time of the foreign State and generally
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focused on the fact that the vessel which was the subject of the proceeding before him was
“employed for the ordinary purposes of trading. She belongs to what may be called a commercial
fleet.” (LR 4 A & E 59, 99.) He had earlier said this:
“The object of international law, in this as in other matters, is not to work
injustice, not to prevent the enforcement of a just demand, but to substitute
negotiations between governments, though they may be dilatory and the issue distant
and uncertain, for the ordinary use of courts of justice in cases where such use would
lessen the dignity or embarrass the functions of the representatives of a foreign State;
and if the suit takes a shape which avoids this inconvenience, the object both of
international and of ordinary law is attained ⎯ of the former, by respecting the
personal dignity and convenience of the sovereign; of the latter, by the administration
of justice to the subject.
The universally acknowledged exceptions to the general rule of the sovereign’s
immunity when examined prove the truth of this proposition. For instance, the
exemption from suit is admitted not to apply to immoveable property. One reason
may be that the owner of such property has so incorporated himself into the jural
system of the state in which he holds such property, that the argument of general
inconvenience to states from allowing the exemption outweighs the argument from
convenience on which the exemption in other matters is bottomed. But another reason
surely is . . . that such a suit can be carried on without the necessity of serving process
upon the sovereign, or of interfering in any way with such personal property as may be
requisite for the due discharge of his functions. The exemption must be taken away
for one of three reasons, either those which I have suggested, or a third, that the
acquisition of immoveable property amounts to a waiver of privilege.”
(LR 4 A & E 59, 97-98.)
7. The first of those two paragraphs valuably highlights the distinction between the
substantive obligation of the foreign State and the procedural or institutional means by which it is
to be enforced or pursued ⎯ in the one case the “just demand” was pursued through a court process
and in the other the available means was negotiation between States. That distinction between right
and process is critical in the law in general and in the present case in particular (see Part III. 3 of
the Judgment). The second paragraph, in addition to recalling other instances where territorial
sovereignty prevails, gives reasons for that result.
8. The Institut de Droit International in 1891 in its Draft International Rules on the
jurisdiction of courts over proceedings against foreign States, sovereigns and heads of State
provided an exhaustive list of six situations in which court actions against foreign States were
permitted. Included on that list were actions for damages arising from a delict or quasi delict
committed on the territory of the forum State (Art. 4 (6)). That list was immediately followed by a
bar, among other things, on actions brought against acts of sovereignty (Art. 5). A similar
approach can be seen in the Resolution on State immunity in relation to jurisdiction and
enforcement adopted by the Institut a century later with Ian Brownlie as the Rapporteur
(“Contemporary Problems Concerning the Immunity of States in Relation to Questions of
Jurisdiction and Enforcement” (1991)). Nine criteria are listed as indicating that judicial and other
organs of the forum State have jurisdiction and five as giving the opposite indication. Among the
first are proceedings “concerning the death of, or personal injury to, a person, or loss of or damage
to tangible property, which are attributable to activities of a foreign State and its agents within the
national jurisdiction of the forum State” (Art. 2 (2) (e)). Among the latter indications, tending to
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deny jurisdiction, are (1) “the relation between the subject-matter of the dispute and the validity of
the transactions of the defendant State in terms of public international law” (Art. 2 (3) (b)), and
(2) “the organs of the forum State should not assume the competence to inquire into the content or
implementation of the foreign, defence and security policies of the defendant State” (Art. 2 (3) (d)).
9. That Resolution was adopted just a few weeks after the International Law Commission
had completed its draft articles on jurisdictional immunities of States and their property, the draft
which became the basis of the 2004 United Nations Convention. In 1991 the Commission
reaffirmed as still generally applicable the commentary it had adopted in 1980, a commentary
based on a review of much State practice, including legislation, executive action and court
decisions, treaties, and many authorities. The commentary said this, under the heading
Rational Basis of State Immunity:
“The most convincing arguments in support of the principle of State immunity
may be found in international law as evidenced in the usage and practice of States and
as expressed in terms of the sovereignty, independence, equality and dignity of States.
All these notions seem to coalesce, together constituting a firm international legal
basis for State immunity. State immunity is derived from sovereignty. Between two
co-equals, one cannot exercise sovereign will or authority over the other: par in
parem imperium non habet.” (Yearbook of the International Law Commission (YILC),
1980, Vol. II (2), p. 156, para. 55 of commentary to draft Art. 6; ibid., 1991,
Vol. II (2), pp. 22-23, para. 5 of commentary to Art. 5.)
10. Throughout its work on the topic, the Commission continued to draw the distinction,
which had been appearing since early in the nineteenth century between the public and the private,
to use that shorthand. In the former sphere, the principles of sovereign equality, independence,
reciprocity and dignity, possible risks to international relations, and, if needed, the (implied)
consent of the territorial State to the waiving of its territorial jurisdiction prevailed. In the latter,
the foreign State, by operating in effect as a private person within the local legal system, either
subjected itself to the local law and judicial system or became subject to that law and system. A
choice between those alternatives was made by the International Law Commission in its drafting of
the eight provisions which now appear in Part III of the United Nations Convention under the
heading Proceedings in which State Immunity Cannot be Invoked. The phrase “the State is
considered to have consented to the exercise of” the local jurisdiction which had been included in
four of the provisions in that part was replaced by the phrase “the State cannot invoke” immunity
from that jurisdiction (YILC, 1991, Vol. II (2), p. 34, para. 2 of Commentary to Art. 10). The
implied or fictional consent of the foreign State has gone. The propositions supporting territorial
sovereignty now appear as statements of general law.
11. With that consideration of principle in mind, I go to the facts which lie at the heart of the
claims brought before the Italian courts. German forces inflicted untold suffering on the Italian
people during the period from September 1943 until the liberation of Italy in May 1945. Germany
acknowledges those facts and their illegality and says that it accepts full responsibility for those
terrible events. May the Italian courts exercise jurisdiction over claims, based on those facts,
brought against Germany? How is the contest of equal sovereignties to be resolved?
12. One answer proposed by Italy was based on the local tort or delict rule. As indicated,
that rule has been long recognized, at least in doctrine; the acts in issue in this case would be
plainly unlawful under any conceivable system of national law, as well as under international law.
But what is the extent of that rule? The 1891 and 1991 formulations by the Institut de Droit
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the national jurisdiction of the forum State (see para. 8 above). The same element appears in a
more detailed form in Article 12 of the 2004 United Nations Convention:
“Unless otherwise agreed between the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise
competent in a proceeding which relates to pecuniary compensation for death or injury
to the person, or damage to or loss of tangible property, caused by an act or omission
which is alleged to be attributable to the State, if the act or omission occurred in whole
or in part in the territory of that other State and if the author of the act or omission was
present in that territory at the time of the act or omission.”
13. The whole emphasis in the text of Article 12 and the International Law Commission
commentary on it is on the local character of that legal proceeding as well as on its private nature.
There must be a right under local law to compensation; the actor must have been in the territory
when the act occurred; and that act must have occurred there in whole or in part. According to the
Commission, the exception to immunity is “applicable only to cases or circumstances in which the
State concerned would have been liable under the lex loci delicti commissi”; a local court is the
most convenient; and the rule of non-immunity would prevent the possibility of the insurance
company hiding behind the cloak of State immunity (most of the injury and damages likely to be
covered will be insurable) (YILC, 1991, Vol. II (2), pp. 44-45, paras. 2-4 of commentary to
Art. 12). The proposition stated in Article 12, assuming it to be a statement of customary
international law, and its rationale plainly do not address delictual or tortious acts committed
elsewhere, in this case outside Italy.
14. The Commission also contemplates that political assassinations (at the direction or with
the knowledge of the foreign State, I assume) would be covered. I can see the force of that even
though the act might be said in one sense to be of a very public, governmental, character; it is
likely also to be a serious breach of the local law giving rise to civil liability and proceedings in the
local courts. To return to the beginning point, as stated by Marshall, of the exclusive jurisdiction of
the courts of the local sovereign, I can see no justification in terms of equal sovereignty,
independence, dignity, reciprocity or possible risks to international relations, or the implied consent
of the territorial sovereign for denying jurisdiction in respect of that violation of the law of the land.
15. Acts committed in the course of armed conflict between States, are, in my view, of a
markedly different kind. They are acts at the international, inter-State level, of a sovereign nature
relating to the implementation of foreign, security and defence policies of the defendant State and
are to be assessed according to international law, to return to the terms of the Institut texts (see
para. 8 above). Those acts are not acts to be assessed primarily by reference to local law, although
they might also involve breaches of local criminal law so far as it incorporates provisions of
international law, for instance creating or declaring crimes for which individuals may be
individually responsible and in respect of which they are not likely to have immunity.
16. The International Law Commission commentary states flatly that its draft Article 12 does
not “apply to situations involving armed conflicts” (YILC, 1991, Vol. II (2), p. 46, para. 10 of
commentary to Art. 12). While it would have been helpful had the United Nations Convention
made it express, as the European Convention does, that the Convention does not apply to claims
arising from armed conflicts or from actions of the armed forces (1972 European Convention on
State Immunity, Art. 31), the statement of 25 October 2004 by the Chairman of the Ad Hoc
Committee when introducing the report of that Committee on the draft Convention follows the
Commission’s position and is clear: one of the issues that had been raised was whether military
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they were not (A/C6/59/SR13, para. 36; see also the reference in the last preambular paragraphs of
General Assembly resolution 59/38, adopting the Convention, to the “statement of the Chairman of
the Ad Hoc Committee”). Norway and Sweden when ratifying the Convention have made explicit
their understandings to similar effect. The Chairman’s statement indicates to me that the exclusion
of war claims went almost without saying.
17. Also supporting that exclusion is the analogy provided by national law which in many
countries at first recognized the absolute immunity of States from proceedings in their own courts,
and later limited it. The ILC said this about the earlier period:
“It was in the nineteenth century that the doctrine of State immunity came to be
established in the practice of a large number of States. In common law jurisdictions,
especially in the United Kingdom and the United States of America, the principle that
foreign States are immune from the jurisdiction of the territorial States has to a large
extent been influenced by the traditional immunity of the local sovereign, apart
altogether from the application of international comity or comitas gentium. In the
United Kingdom, at any rate, the doctrine of sovereign immunity has been a direct
result of the British constitutional usage expressed in the maxim ‘The King cannot be
sued in his own courts’. To implead the national sovereign was therefore a
constitutional impossibility . . . The immunity of the Crown was later extended to
cover also the sovereign heads of other nations, or foreign sovereigns with whom at a
subsequent stage of legal development foreign States have been identified.” (YILC,
1980, Vol. II (2), p. 144, para. 9.)
But by 1932 it was possible for those responsible for the extensively researched and carefully
prepared Harvard draft convention on the Competence of Courts in regard to foreign States to say
that
“Exceptions [to the rule of absolute immunity] . . . have made their appearance
as the necessities of modern life have changed and developed. More and more States
have adopted legislation by which they have submitted to suits by private persons in
their own courts. The old English principle that the King can do no wrong has lost
much of its force as an operative legal doctrine.” ((1932) 26 AJIL Supp 527-528; the
text was prepared by a group with Professor Philip C Jessup as reporter.)
The draft accordingly included a number of exceptions to immunity. Twenty years later,
Professor Hersch Lauterpacht pressed the national law analogy with reference to recent legislative
changes in common law countries limiting the immunity of the local state from court proceedings
(“The Problem of the Jurisdictional Immunities of Foreign States” (1951) 28 BYIL 220, 220-221,
233-235). Many of those changes in national law had as their purpose, with reference to the
principles of the rule of law and the equality of the State and its citizens under the law, the placing
of the State as litigant in the same position as the individual as litigant. To recall the distinction
made earlier in this opinion, the new legislation was concerned with the State being made subject
to jurisdiction in respect of private law claims. That legislation did not, by contrast, allow claims
arising from actions of the armed forces of the State in defence of the State or even more broadly.
Such matters were dealt with at the national level by general policies such as war pensions and
other measures for the rehabilitation of returned members of the armed forces. (See e.g.,
P. W. Hogg and P. J. Monahan Liability of the Crown, 3rd ed., 2000, 7 (6) (b).)
While that
parallelism with private acts is not to be pressed beyond its limits, it is of interest, as
Sompong Sucharitkul, the ILC’s first special Rapporteur wrote in 1959, that in Italy
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nineteenth century. But at the very beginning, Italian courts adopted a restrictive view
of immunity based upon the double personality of the State. This was principally
because in Italy the local sovereign himself was subject to the jurisdiction of an Italian
judge in respect of acts performed in his private capacity.” (State Immunities and
Trading Activities in International Law, 1959, p. 11.)
18. At the international level, claims in respect of war damages and losses against former
belligerents are in practice dealt with by inter-State negotiations and agreements, as shown in the
present case by the treaties of 1947 and 1961 (see paras. 22, 24-25 of the Judgment); such
agreements deal with the claims of loss on a general footing, often on a reciprocal basis and not by
way of individual claims, whether based on fault or not. That international practice recognizes
consequences of the widespread devastation and destruction that follow major armed conflicts.
That destruction, along with the overwhelming need for former belligerent States to reconstruct
their societies and their economies, as recognized in that practice, makes completely impracticable,
as best as I understand the matter, the Italian proposition in these terms:
“States (both the State of the victims and the State which is responsible for the
violations) when negotiating . . . agreements [for war damages] must ensure that
(a) all categories of (if not all individual) victims of war crimes are covered; (b) there
be sufficient financial means to make the reparation more than symbolic; (c) there be
appropriate mechanisms for ensuring that the reparation is made to the victims. Thus,
it would not be sufficient for a State just to say that the counterpart agreed to waive all
claims in exchange for a sum of money. There must be certainty that the sum of
money is sufficient and appropriate; there must be criteria for the identification of
victims and for its distribution to victims.” (Counter-Memorial of Italy, para. 5.26.)
How could the stated requirements (a) and (b) possibly be satisfied in Europe following six years
of unrelenting warfare? In practice any reparation received has often, and understandably, been
used by States for general recovery purposes. And (c) is not an obligation recognized in law or
always in fact.
19. Professor Louis Henkin, referring primarily to many post-war settlement agreements
concluded by the United States throughout its history, has said that:
“governments have dealt with such private claims as their own, treating them as
national assets, and as counters, ‘chips’, in international bargaining. Settlement
agreements have lumped, or linked, claims deriving from private debts with others that
were intergovernmental in origin, and concessions in regard to one category of claims
might be set off against concessions in the other, or against larger political
considerations unrelated to debts. In result, except as an agreement might provide
otherwise, international claims settlements generally wipe out the underlying private
debt, terminating any recourse under domestic law as well . . .
Often there was no assurance that the lump sum settlement was the best ‘deal’
that citizens were not sacrificed to some other national interest; often, surely, one
could not be certain that the private party recovered the full ‘value’ of his (her) claim.”
(Foreign Affairs and the US Constitution, 2nd ed., 1996, p. 300.)
The United States Court of Appeals for the District of Columbia recently quoted the first part of
that passage and, in terms of “larger political considerations”, recalled a position stated in 1952 by
the United States in relation to the Peace Treaty with Japan of 1951:
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commensurate with the claims of the injured countries and their nationals would
wreck Japan’s economy, dissipate any credit that it may possess at present, destroy the
initiative of its people, and create misery and chaos in which the seeds of discontent
and communism would flourish.” (Joo v. Japan (2005) 413 F 3d 45, 52.)
That very long-established practice, recognizing harsh post-war realities and the need for former
enemy States to establish new relationships, strongly supports the conclusion that a former
belligerent State may not be subject, without its consent, to the jurisdiction of a foreign court in
cases such as those which are the subject of the present proceedings.
20. To conclude, I emphasize again that the Judgment in the present case does not in any
way deny the responsibility of Germany for the dreadful violations of international law it
committed against Italian citizens between 1943 and 1945. Germany has indeed, in the words of its
Agent before the Court, “accepted full responsibility [for] the terrible war time events”. But that
responsibility, along with the related obligations, is not before the Court. What is before the Court
is only Germany’s claim to immunity from the jurisdiction of Italian courts over the proceedings
based on those events brought against it by individual Italian citizens.

(Signed) Kenneth KEITH.
___________

SEPARATE OPINION OF JUDGE BENNOUNA
Evolution of the customary rule of immunity ⎯ Change in the concept of sovereignty ⎯ Link
between the law of international responsibility and jurisdictional immunity ⎯ Right to have access
to justice ⎯ Exceptional circumstances allowing the lifting of immunity ⎯ Unity of international
law ⎯ Mechanical conception of the judicial task.
1. Although I agree with the operative part of the Court’s Judgment, which finds that, in the
context of its dispute with Germany, Italy violated the latter’s jurisdictional immunity (Judgment,
paragraph 139 (1)), I cannot, however, endorse the approach adopted by the Court, or support the
logic of its reasoning.
2. As we know, the scope of the principle of State jurisdictional immunity has divided, and
continues to divide, opinions among States, despite an emerging trend towards rapprochement, in
the context of globalization.
3. Thus, starting from an absolute concept of sovereignty, States had inferred an equally
absolute concept of immunity, which allowed one State to claim immunity from the jurisdiction of
another’s courts under all circumstances.
4. However, a noticeable change in the concept of sovereignty, brought about by the
diversification of international actors and by advances in international law, led a number of States
to adapt and relativize their positions on jurisdictional immunity, essentially restricting it to acts of
sovereignty (jure imperii), as opposed to private and commercial acts (jure gestionis).
Nevertheless, the line between these two categories is not always easy to draw. Regarding the
domestic laws, they are few in number and far from being consistent, as the Court points out
(Judgment, paragraph 71); the same can be said of the case law of the various States, which means
that the law of jurisdictional immunity still gives the impression of being a flag which covers all
kinds of goods.
5. In practice, States have enacted legislation authorizing their courts to rule on certain
activities by foreign States without necessarily basing themselves on international law governing
immunity. Thus in 1996, the United States amended its legislation to enable its courts to entertain
civil liability claims against foreign States designated by the United States government as
“sponsor[s] of terrorism” (United States of America: Foreign Sovereign Immunities Act 1976,
28 USC, Sec. 1605A). As a result, scholars have raised the question of the limits on the power of
States to legislate in this area, in light of the customary rule of immunity.
6. The situation is further complicated by the introduction, first in the 1972 European
Convention on State Immunity (Art. 11) and then in the 2004 United Nations Convention on
Jurisdictional Immunities of States and Their Property (Art. 12), of the so-called “tort exception”,
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which makes no distinction between acts jure imperii and acts jure gestionis. Thus that exception
is intended to cover injuries to persons and property in the territory of the forum State irrespective
of the aim or purpose of the activity in question.
7. Furthermore, the responsibility of the State is now indissociable from the exercise of its
sovereign power. The State is responsible, first, for its own population, which it has a duty to
protect, but it is also responsible for acts attributable to it, committed outside its territory and
injuring the population of another country.
8. The fact that responsibility is thus indissociable from the exercise of sovereignty means
that, when assuming responsibility, a State can justify its claim to immunity before foreign courts
on the basis of the principle of sovereign equality. In other words, the granting of immunity by
those courts can in no sense mean that the State concerned is exonerated from responsibility; it
merely defers consideration of that responsibility to other diplomatic or judicial bodies. Sovereign
equality is only meaningful if it is accompanied by equality in terms of respect for international
legality.
9. It should be emphasized that, when it arises in connection with international crimes, as in
the present dispute, the question of jurisdictional immunity raises fundamental ethical and juridical
problems for the international community as a whole, which cannot be evaded simply by
characterizing immunity as a simple matter of procedure.
10. Furthermore, as the Court notes, Germany acknowledges the “untold suffering inflicted
on Italian men and women in particular during massacres, and on former Italian military internees”,
and that these were unlawful acts, engaging its responsibility (Judgment, paragraph 52). However,
the Court is content to take the view that it is “a matter of surprise — and regret — that Germany
decided to deny compensation to a group of victims on the ground that they had been entitled to a
status which, at the relevant time, Germany had refused to recognize” (Judgment, paragraph 99).
11. In my view, the Court could not simply leave the matter there, whether in terms of
principles or of the consequences to be drawn in this case. With respect to the principles, firstly,
the Court had already clearly stated that “the State notifying a foreign court that judicial process
should not proceed, for reasons of immunity, against its State organs, is assuming responsibility for
any internationally wrongful act in issue committed by such organs” (Certain Questions of Mutual
Assistance in Criminal Matters (Djibouti v. France), Judgment, I.C.J. Reports 2008, p. 244,
para. 196). In this case, Germany invokes its immunity as a State on account of criminal acts
carried out by its organs and attributable to it; and it must assume responsibility for these acts.
12. The resolution of the Institute of International Law, adopted at the 2009 Naples Session,
concerning “the Immunity from Jurisdiction of the State and of Persons Who Act on Behalf of the
State in case of International Crimes” contains an Article (Art. II), entitled “Principles” that puts
immunities in their context (first paragraph), which is not to evade the rules of international law,
but to enable the courts to take account of the sovereign equality of States in the exercise of their
respective jurisdictions:
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jurisdiction in accordance with international law in proceedings concerning States, to
respect the sovereign equality of States and to permit the effective performance of the
functions of persons who act on behalf of States.” (Annuaire de l’Institut de droit
international, Vol. 73, Naples Session (Italy), 2009.)
13. In this case, therefore, the Court should have observed that Germany, which recognizes
the unlawfulness of the acts committed against the group of victims in question, in particular the
former Italian military internees, including Mr. Luigi Ferrini, is obliged in principle to assume its
responsibility for those acts, and that it is subject to that condition that Germany should enjoy
immunity before the courts of the forum State.
14. Moreover, with respect to the consequences deriving from the principle of responsibility,
the Court considers that “the claims arising from the treatment of the Italian military internees . . .,
together with other claims of Italian nationals which have allegedly not been settled ⎯ and which
formed the basis for the Italian proceedings ⎯ could be the subject of further negotiation involving
the two States concerned, with a view to resolving the issue” (Judgment, paragraph 104). In my
view, rather than regarding this simply as a possible subject of negotiation, Germany should
assume its international responsibility and, in consultation with Italy, supplement the measures it
has taken since the Second World War, so as to cover the categories of victims excluded therefrom.
15. Thus, it is only in exceptional circumstances — when a State presumed to be the author
of unlawful acts rejects any engagement of its responsibility, in whatever form — that a State could
lose the benefit of its immunity before the courts of the forum State. The right of the individuals
concerned to have access to justice in their own country would then take precedence, where the
State in question had refused to submit to the fundamental principles of law — on which,
moreover, it was itself relying.
16. In my view, such exceptional circumstances cannot be ignored, either by national or by
international courts, and, were this to happen, it would open the door to abuses with the potential to
undermine the very foundations of international legality.
17. Judges should always remain vigilant to ensure that ultimate precedence is given to law
and justice, as Rosalyn Higgins has recalled:
“An exception [sovereign immunity] to the normal rules of jurisdiction should
only be granted when international law requires ⎯ that is to say, when it is consonant
with justice and with the equitable protection of the parties. It is not to be granted ‘as
a right’.” (“Certain Unresolved Aspects of the Law of State Immunity”, Netherlands
International Law Review, Vol. 29, 1982, p. 271.)
18. One would have expected the International Court of Justice to follow that approach,
which in recent decades has enabled the legal régime governing jurisdictional immunity to evolve
in a way which strikes an equal balance between State sovereignties and the considerations of
justice and equity operating within such sovereignties. The Westphalian concept of sovereignty is
thus gradually receding, as the individual takes centre stage in the international legal system.

-419. That evolution is in part reflected in the International Law Commission’s work to codify
the subject, and in the United Nations Convention on Jurisdictional Immunities of States and Their
Property (adopted by the United Nations General Assembly on 2 December 2004,
resolution 59/38), but that is not to say that it is now frozen for evermore. That is why it falls to the
Court, when considering the cases submitted to it, to revisit the concepts and norms debated before
it and to indicate, if appropriate, any emerging new trends in their interpretation and in the
determination of their scope.
20. While the Court does indeed recognize that the granting of jurisdictional immunity to a
State does not affect its international responsibility (Judgment, paragraph 100), it fails to draw any
concrete conclusions from that fact. Thus, it could have added that a State which flatly rejects any
engagement of responsibility on its part loses, by that rejection, the right to claim immunity from
jurisdiction.
21. Where immunity is claimed, it comes with an obligation: namely that the State must
assume its international responsibilities by appropriate means. And I consider that, in respect of
armed conflict, such means include inter-State negotiations, but on condition that such negotiations
are conducted on terms capable of covering the entirety of the situation at issue.
22. This case is distinguished by certain specific features: Germany admits its responsibility
for the unlawful acts at issue before the Italian courts; and those acts took place, partly or entirely,
on Italian territory. Germany, however, claims jurisdictional immunity and has instituted
proceedings against Italy before this Court on account of the latter’s violations of its obligations in
that regard. Finally, the individuals concerned have filed various claims, which have failed.
23. However, it is not sufficient to find that those persons have not been able to obtain
satisfaction before either the German courts or before the European Court of Human Rights, and
then to conclude that Germany has no obligation of reparation towards them. Such an obligation is
the consequence of the internationally wrongful acts admitted by Germany and must be capable of
being settled in an inter-State context. It is thus an issue which remains outstanding between the
two countries.
24. The requirement of exceptional circumstances in order for immunity to be lifted disposes
of the argument that to allow any derogation of this kind is completely unrealistic, because it would
open a Pandora’s Box of individual claims for reparation by all victims of armed conflicts.
25. To my mind, if Germany were to close all doors to such settlement — and there is
nothing to suggest that it will — then the question of lifting its immunity before foreign courts in
respect of those same wrongful acts could legitimately be raised again. Thus, in finding that Italy
has violated its obligation to respect Germany’s jurisdictional immunity, the Court did not intend in
any way to obstruct the implementation of another fundamental norm of international law, namely
the responsibility of States for internationally wrongful acts.
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26. Thus, I voted in favour of the operative clause of the Judgment, on the basis of the nature
of this case, which dates back to the Second World War, the efforts made by Germany since the
end of that conflict, and its willingness to assume its responsibility in that regard, which mean that
the exceptional circumstances to which I referred, and which allow for immunity to be lifted,
would not appear to me to be present.
27. The Court cannot reject the so-called “last resort” argument, as it does in paragraph 103
of the Judgment, on the pretext of the absence of any supporting State practice or jurisprudence. In
fact, the Court, whose function is “to decide in accordance with international law such disputes as
are submitted to it” (Article 38 of the Statute), must apply and interpret the norm at issue within its
legal context, that is to say, taking account of the other rules of law which bind the Parties.
Consequently, it is difficult to see how the law of State immunity can be applied and interpreted
without taking account of the impact of the law governing State responsibility. Especially if,
before the domestic courts, it appeared, in limine litis, that the State responsible for the wrongful
act has closed all doors to reparation.
28. It is by taking account of all those elements, and their mutually complementary nature,
that the Court can help to ensure the unity of international law in the service of international justice.
That primordial function cannot be confined within a narrow, formalistic approach, which
considers immunity alone, stricto sensu, without concern for the victims of international crimes
seeking justice. It could be considered that an “interstitial norm”, as expressed by Vaughan Lowe
(“The Politics of Law-making: Are the Method and Character of Norm Creation Changing?”, in
M. Byers, The Role of Law in International Politics: Essays in International Relations and
International Law, Oxford University Press, 2000, pp. 212-221), would enable the establishment of
a link between the law of immunities and the law of State responsibility. This could be done by
invoking general principles of law, as the Court did in the Corfu Channel case, where it referred to
“elementary considerations of humanity” as a link between human rights and international
humanitarian law (Corfu Channel (United Kingdom v. Albania), Merits, Judgment, I.C.J. Reports
1949, p. 22).
29. The Court has relied on a “mechanical” conception of the judicial task, according to
which the national court rules on immunity as a preliminary issue, without considering “the
specific circumstances of each case” (Judgment, paragraph 106). However, that is an illusion, for,
in practice, it often happens that, in order to rule on the issue of immunity, and on the arguments
for lifting immunity put forward by the claimant, the court has to examine the merits of the case.
Thus, for example, when this Court determines that an objection to jurisdiction does not possess
“an exclusively preliminary character”, it decides to rule on it only when it has examined the merits
of the case of which it is seised.
30. We should, moreover, not lose sight of the fact that Italy may still espouse the cause of
its nationals by exercising diplomatic protection on their behalf; this institution represents the last
resort or ultima ratio for the protection of internationally guaranteed human rights, as the Court
recognized in the case concerning Ahmadou Sadio Diallo ((Republic of Guinea v. Democratic
Republic of the Congo), Preliminary Objections, Judgment, I.C.J. Reports 2007 (II), p. 599,
para. 39).
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31. Lastly, I regret that the Court’s reasoning was not founded on the characteristics of
contemporary international law, where immunity, as one element of a mechanism for the allocation
of jurisdiction, could not be justified if it would ultimately pose an obstacle to the requirements of
the justice owed to victims. Thus immunity is not a subjective right, in the strict sense, at the
disposition of the State, but a possibility given to the latter not to be tried by foreign courts,
according to whether the particular circumstances of the case so permit.
32. The power of national courts to interpret and apply the law relating to immunities
remains complete, contrary to what is suggested by the Court in its Judgment (Judgment,
paragraph 106). Where that power is exercised in limine litis, that does not preclude a national
court from examining all the facts of the case before it, when that is necessary in order to determine
whether or not the circumstances of the case permit the State to be accorded immunity.
33. The question remains, of course, whether a systematic State policy founded on the
commission of international crimes, such as genocide or crimes against humanity, could be covered
by immunity under the banner of sovereign acts (jure imperii). That question gives rise to another,
namely, what authority would be in a position to distinguish between normal State functions and
functions which should be categorized as international crimes, so as to exclude them from the
privilege of immunity. On the other hand, if, as in this case, the criminal activity attributable to the
State is well established and admitted, that State is required at some point to open appropriate
channels to reparation, in order to avoid ultimately being tried by foreign courts.
34. This case plainly demonstrates the extent to which the immune system of a State is
closely linked to the admission by the latter of its own breaches of international law. It was
incumbent on the Court, in its analysis of international customary law, to note this trend, and to
anticipate its impact on the formation of international law. The fact that few cases before national
jurisdictions reflect this trend does not mean that it should be ignored by the Court.
35. The well-established pre-eminence of justice, whether criminal or civil, and the rule of
law at the international level, also serves to discourage leaders, acting in the name of their
countries, from engaging in violations of peremptory norms of law relating to the prevention and
commission of international crimes. Care should be taken to ensure that such dissuasive function is
not impaired by a backward-looking approach to the immunity of the State and its representatives.
(Signed)
___________

Mohamed BENNOUNA.
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I. Prolegomena
1. I regret not to be able to accompany the Court’s majority in the decision which the Court
has just adopted today, 3 February 2012, in the case concerning the Jurisdictional Immunities of the
State (Germany versus Italy, Greece intervening). My dissenting position pertains to the decision
as a whole, encompassing the adopted methodology, the approach pursued, the whole reasoning in
its treatment of issues of substance, as well as the conclusions of the Judgment. This being so, I
care to leave on the records the foundations of my dissenting position, given the considerable
importance that I attach to the issues raised by Germany and Italy, as well as by Greece, in the
course of the proceedings in the cas d’espèce, and bearing in mind the settlement of the dispute at
issue ineluctably linked to the imperative of the realization of justice, as I perceive it.
2. I thus present with the utmost care the foundations of my entirely dissenting position on
the whole matter dealt with by the Court in the Judgment which it has just adopted, out of respect
for, and zeal in, the exercise of the international judicial function, guided above all by the ultimate
goal precisely of the realization of justice. To this effect, I shall dwell upon all the aspects
concerning the dispute brought before the Court which forms the object of its present Judgment, in
the hope of thus contributing to the clarification of the issues raised and to the progressive
development of international law, in particular in the international adjudication by this Court of
cases of the kind on the basis of fundamental considerations of humanity, whenever grave breaches
of human rights and of international humanitarian law lie at their factual origins, as in the
cas d’espèce.
3. Preliminarily, I shall dwell upon the inter-temporal dimension in the consideration of
State immunity, moving then onto my initial line of considerations, pertaining, first, to the
ineluctable relationship (as I perceive it), in the present case, between State immunities and war
reparation claims, and, secondly, to the recognition by Germany of State responsibility in the
present case. I shall then seek to rescue some doctrinal developments, forgotten in our days,
acknowledging fundamental human values, and to recall the pertinent collegial doctrinal work, on
the subject-matter at issue, of learned institutions in international law. I shall, next, turn to the
threshold of the gravity of the breaches of human rights and of international humanitarian law.
4. This will lead me into the consideration of the question of waiver of claims in respect of
the right of access to justice in the pleadings before the Court, and into the position upholding the
inadmissibility of inter-State waiver of the rights of the individuals, victims of grave violations of
international law. I shall then review the arguments of the contending parties as to the right of

-4access to justice. Attention will then be drawn to the clarifications from the contending parties,
Germany and Italy, and from the intervening State, Greece, in response to a series of questions I
put to them in the oral hearings before the Court, on 16.09.2011.
5. I shall next consider the prohibition of forced labour at the time of the II world war, and
the prohibitions of jus cogens and the removal of immunity. This will lead me to review the
tension, in international case-law, between State immunity and the right of access to justice, as well
as to assess the contentions of the parties in the present case as to acts jure imperii and acts
jure gestionis. My next line of considerations will focus on the human person and State
immunities, singling out the shortsightedness of the strict inter-State outlook, particularly when
facing the imperative of justice, and stressing the need to overcome that distorted inter-State
outlook. This will lead me to sustain the position that there are no State immunities for
delicta imperii, with the prevalence of the individual’s right of access to justice, in the domain of
jus cogens.
6. In sequence, I shall dwell upon the configuration of the individual victim’s right to the
Law (droit au Droit), bearing witness of the primacy of the never-vanishing recta ratio. My
following line of reasoning will concentrate on the individuals’ right to reparation as victims of
grave violations of human rights and of international humanitarian law, and on the imperative of
the State’s duty to provide reparation to those victims. This will lead me to uphold the primacy of
jus cogens, with a rebuttal of its deconstruction. The path will then be paved, last but not least, for
the presentation of my concluding observations.
II. Preliminary Issue: The Inter-Temporal Dimension in the
Consideration of State Immunity
7. The consideration of the issue of the application of State immunity calls for addressing an
ineluctable preliminary question, namely, the inter-temporal dimension in that consideration. This
raises the preliminary issue as to whether State immunity should be considered in the present case
opposing Germany to Italy as it was understood at the time of the commission of acts for which
immunity is claimed (in the 1940s), or as it stands when the Court was lately seized of the present
dispute.
8. Germany claims, in this respect, that, at the time when German forces were present in
Italy in 1943-1945, “the doctrine of absolute immunity was uncontested” 1 , and that, even today,
“[a]bsolute jurisdictional immunity in respect of sovereign acts of government is still the generally
acknowledged customary rule” 2 . Germany further contends that a departure from this doctrine, or
the creation of new exceptions to State immunity with retroactive effect, would be in contradiction
with general principles of international law 3 .
9. Italy, for its part, argues that the acts sub judice in the present case, the Italian judgments
from 2004 onwards, that have asserted jurisdiction vis-à-vis Germany, have applied correctly the
modern-day understanding of the principle of State immunity 4 . It further claims that immunity is a
procedural rule, and as such it must be assessed on the basis of the law in force at the time that a
1

ICJ, Memorial of Germany, para. 91; and ICJ, Reply of Germany, para. 37.

2

ICJ, Compte rendu CR 2011/17, para. 29.

3

ICJ, Memorial of Germany, para. 91; and ICJ, Reply of Germany, para. 37.

4

ICJ, Counter-Memorial of Italy, paras. 1.14-1.16; ICJ, Compte rendu CR 2011/18, pp. 23-24.

-5Court is seized 5 ; it adds that courts have generally applied the law in existence at the “moment of
the judicial action and not of the original injurious facts” 6 .
10. Inter-temporal considerations for the application or otherwise of State immunity call into
question two issues, namely: first, whether State immunity has changed, or evolved, in the past
decades; and secondly, whether State immunity should be applied in the present case as it is
understood today, the time when the Court is seized of the dispute. As to the first question, the law
of State immunity has clearly developed and evolved; it has not remained static. Developments in
the domains of international human rights law, of contemporary international criminal law, and of
international humanitarian law, cannot be said to have had no influence on the evolving law of
State immunity.
11. As to the second question, there is a case for focusing on State immunity as it stands
when the Court is seized of the dispute. After all, it would not make sense to consider the matter at
issue as it was understood at the time of the II world war, in relation to Italian courts’ judgments
rendered from 2004 onwards, setting aside State immunity and awarding reparations to the
individual victims. The formation and development of international law, as well as its
interpretation and application, can hardly be dissociated from the inter-temporal dimension. The
“inter-temporal law” issue came to the fore in the arbitral award of 04.04.1928, on the Island of
Palmas case (Netherlands versus United States), wherein arbitrator Max Huber pondered that:
“As regards the question which of different legal systems prevailing at
successive periods is to be applied in a particular case (the so-called intertemporal
law), a distinction must be made between the creation of rights and the existence of
rights. The same principle which subjects the act creative of a right to the law in force
at the time the right arises, demands that the existence of the right, in other words its
continued manifestation, shall follow the conditions required by the evolution of
law” 7 .
12. In modern times it has been clearly reckoned that there are no “immutable” rules of
international law, as erroneously assumed in times long past. The Institut de Droit International
covered the topic of “inter-temporal law”, in its Sessions of Rome (1973) and Wiesbaden (1975).
There was general acknowledgement as to the basic proposition that any given situation is to be
appreciated in the light of legal rules contemporary to it 8 , and evolving in time; awareness of the
underlying tension was reflected in the cautious resolution adopted by the Institut in Wiesbaden in
1975 9 .

5

ICJ, Rejoinder of Italy, para. 4.2.

6

ICJ, Counter-Memorial of Italy, para. 4.47.

7

Reports of International Arbitral Awards, vol. II: Island of Palmas case (The Netherlands versus United States),
04.04.1928, p. 845 (emphasis added), and cf. pp. 829-871.
8

Cf. 55 Annuaire de l'Institut de Droit International [AIDI] (1973) pp. 33, 27, 37, 48, 50 and 86; 56 AIDI (1975)
p. 536 (par. 1 of the resolution of the Institut). ⎯ And cf. M. Sorensen, “Le problème dit du droit intertemporel dans
l'ordre international ⎯ Rapport provisoire”, 55 AIDI (1973) pp. 35-36.
9

Cf. 56 AIDI (1975) pp. 536-541 (cf., particularly, the second considerandum of the preambular part of the resolution).

-613. The impact or influence of the passage of time in the formation and evolution of the rules
of international law is not a phenomenon external to law 10 . The surpassed positivist-voluntarist
conception of international law nourished the pretension of attempting (in vain) to establish the
independence of law in relation to time, while concomitantly privileging the method of observation
(e.g., of State practice) in its undue minimization of the principles of international law, which touch
on the foundations of our discipline.
14. Within the conceptual universe of this latter, aspects of inter-temporal law came to be
studied, e.g., keeping in mind the relationship between the contents and the effectiveness of the
norms of international law and the social transformations which took place in the new times. A
locus classsicus in this respect lies in the well-known obiter dictum of this Court, in its
Advisory Opinion on Namibia (1971), wherein in affirmed that the system of mandates (territories
under mandate) 11 was “not static”, but “by definition evolutionary”; and it added that its
interpretation of the matter could not fail to take into account the transformation occurred along the
following fifty years, and the considerable evolution of the corpus juris gentium in time. In the
words of the Court, “an international instrument has to be interpreted and applied within the
framework of the entire legal system prevailing at the time of the interpretation” 12 .
15. In respect of the present case opposing Germany to Italy, the fact remains that, even after
Court’s Order of 6 July 2010 13 , dismissing as “inadmissible” the Italian counter-claim, and thus,
much to my regret, trying to dissociate State immunities from war claims for reparations, the
contending parties themselves, Germany and Italy, continued to relate their (written and oral)
submissions on the issue of State immunities to the factual background of war reparations claims.
This appears ineluctable to me, as one cannot consider State immunities in the void, outside the
factual context (including the factual origin) wherein they are invoked. The two go together, as the
proceedings in the present case clearly demonstrated. I shall come back to this point throughout
the present Dissenting Opinion.
16. It is not warranted, in my view, to invoke the factual origin of a dispute simply to try to
argue that forced labour in the war industry was not prohibited in the past (the II world war), or that
jus cogens did not exist then, or that rights inherent to the human person were not yet recognized,
and at the same time hide oneself behind the shield of State immunity. That makes no sense to me
at all, and leads to impunity and manifest injustice. That goes against international law. That is

10
In the aforementioned work of the Institut, attention was in fact turned to the impact of the passage of time on the
development of international law; cf. 55 AIDI (1953) pp. 108 and 114-115 (interventions by M. Lachs, P. Reuter and
S. Rosenne).
11

And in particular the concepts incorporated in Article 22 of the Covenant of the League of Nations.

12

ICJ, Advisory Opinion on Namibia, ICJ Reports (1971) pp. 31-32, para. 53.

13

The effects of this Order of the Court were interpreted distinctly by the contending parties. Germany claimed
that the cas d’espèce does not concern the II world war violations of international humanitarian law and the question of
reparations, and that this ensues from the Court’s Order of 06.07.2010 (ICJ, Compte rendu CR 2011/17, p. 18, para. 11);
in Germany’s view, the Court does not have jurisdiction to adjudicate upon this issue (ICJ, Compte rendu CR 2011/20,
p. 11, para. 4). Italy, in turn, argued that the aforementioned Order of the Court does not bar it from raising the issue of
reparations at this stage of the proceedings, in order to have Germany’s immunity lifted (ICJ, Compte rendu CR 2011/18,
p. 13, para. 10). Turning to the inter-temporal dimension of the present dispute, Germany, however, went back to the
times of the II world war, to claim that the question whether it enjoys immunity before Italian courts should be examined
according to the standards in force from 1943-1945, since immunity is the procedural counterpart of the substantive rule
that provides for war reparations at inter-State level (ICJ, Compte rendu CR 2011/17, pp. 35-36, para. 32). Italy, for its
part, argued that the rules of State immunity, as procedural rules, must be applied by courts as they exist at the time of the
filing of the complaint and not as they existed at the time the alleged violation of international law took place, and claims
that such position is supported by Article 4 of the 2004 U.N. Convention on Jurisdictional Immunities of States and their
Property (ICJ, Compte rendu CR 2011/18, pp. 23-24, paras. 15-18).

-7inacceptable today, as was inacceptable in the past. It goes against the recta ratio, which lies in the
foundations of the law of nations, today as in the past.
17. One cannot take account of inter-temporal law only in a way that serves one’s interests in
litigation, accepting the passing of time and the evolution of law in relation to certain facts but not
to others, of the same continuing situation. There may be greater awareness of the interrelatedness
between State immunities and war reparations claims today, and this is reassuring. One cannot
simply discard such interrelatedness without providing any foundation for such dogmatic position.
One cannot hide behind static dogmas so as to escape the legal consequences of the perpetration of
atrocities in the past. The evolution of law is to be taken into account, in the unending struggle to
put an end to atrocities and to see to it that they do not happen again, anywhere in the world.
III. State Immunities and War Reparation Claims: An Ineluctable Relationship
in the Present Case
18. It should not pass unnoticed that, after the Court’s Order of 6 July 2010 summarily
dismissing the Italian counter-claim, references to the facts underlying the dispute between the
Parties, and conforming its historical background, continued to be made by the contending Parties
(Germany and Italy). It is in fact striking to note that, even after the Court’s Order of 06.07.2010,
both Parties, ⎯ and, more significantly, Germany, ⎯ have kept on referring to the factual and
historical background of the present case. More specifically as to the question of reparations,
Germany has dedicated part of its written and oral pleadings to this topic.
19. In fact, after the Court’s Order of 06.07.2010 concerning Italy’s counter-claim, Germany
submitted its Reply (of 05.10.2010) where it dedicates its section III, paras. 12-34, to “Reparation
Issues Concerning Italy and Italian Citizens” 14 . As to Germany’s arguments concerning the
question of reparation and the factual context of the present case, in paragraph 13 of its Reply, for
example, it claims that Italy was involved in the post-war reparations scheme and that it received
appreciable amounts of compensation from Germany. In paragraph 34 of its Reply, Germany
further contends that, through the various mechanisms of reparation, in particular through
collective reparations, it has fulfilled its duty to provide reparation in a fully satisfactory manner.
20. The same is true concerning the arguments of the Parties during the oral hearings 15 . A
statement by the counsel for Italy is illustrative of this:
“Is it not surprising to hear the Agent of Germany assert again at this stage that
the question of reparation ‘do[es] not form part of the present proceedings’, whereas
most of the discussions and the remarks your Court has heard throughout this week of
pleadings have been and continue to be focused on this topic, and each of the counsel
for the opposing Party has in particular made every effort to demonstrate that no
violation of the obligations in question was ever committed?” 16 .
21. While Germany states that the case is not about “the [II world war], violations of
international humanitarian law committed during the war and the question of reparations” 17 , during
14

ICJ, Reply of Germany, paras. 12-34.

15

Cf., e.g., ICJ, Compte rendu CR 2011/20, p. 11; ICJ, Compte rendu CR 2011/21, p. 14.

16

ICJ, Compte rendu CR 2011/21, p. 14 (official translation).

17

ICJ, Compte rendu CR 2011/17, p. 18.

-8its second pleadings in the oral proceedings, the agent of Germany stated that she intended “to
dispel any erroneous impression that might have been created by our Italian and Greek friends that
victims of German war crimes were deliberately left without compensation” 18 . She then went on to
describe the mechanism of reparation that was put in place after the II world war, stating that:
“⎯ At the beginning of the 1960s the Federal Republic of Germany paid
DM115 million to Greece for victims of racial and religious persecution.
Germany likewise concluded the two treaties with Italy referred to in our
Memorials, under which a lump sum of DM80 million was paid to Italy.
⎯ Roughly 3,400 Italian civilians were compensated for their forced labour by the
Foundation ‘Remembrance, Responsibility, Future’. The total amount of funds
awarded to Italian individuals by this Foundation was close to €2 million.
⎯ Furthermore, roughly 1,000 Italian military internees were awarded compensation
for forced labour under the Foundation scheme.
⎯ In addition, numerous Italian and Greek individuals received payments under the
German post-war compensation legislation” 19 .
22. The question is addressed again in the pleadings of counsel for Germany, wherein it is
claimed that Italy’s stance that Germany has failed to provide reparation collectively “requires an
explanation of the entire system of reparations as it was conceived by the community of States” 20 .
The argument goes on to explain the foundations of the system of reparations “conceived by the
community of States having declared war on Germany . . . [which] were laid down at Potsdam, a
few months after Germany’s surrender” 21 . Thus, counsel for Germany presented “the political,
historical and legal context of the waiver clause which must not be seen as a kind of accident, a
derailing provision which does not fit into the system of international responsibility”22 .
23. In conclusion on the point at issue, one cannot make abstraction of the factual context, of
the historical background of the facts which gave origin to the present case. State immunities
cannot be considered in the void, they constitute a matter which is ineluctably linked to the facts
which give origin to a contentious case. This is precisely what I upheld in my Dissenting Opinion
in the Court’s Order of 06 July 2010, whereby the Court decided, however, to dismiss the Italian
counter-claim, much to my regret. Shortly after that Order, the contending parties themselves
(Germany and Italy) kept on relating their (written and oral) submissions on the issue of State
immunities to the factual background of war reparations claims. It could not have been otherwise,
as one and the other are ineluctably interrelated.
IV. Germany’s Recognition of State Responsibility in the Cas d’Espèce
24. Having established the ineluctable interrelatedness between the claims of State
immunities and of war reparations in the cas d’espèce (supra), I now move on to the next point,
namely, Germany’s recognition of State responsibility for the wrongful acts which lie in the factual
origin of the present case. This comes to reveal the uniqueness of the present case concerning the
18

ICJ, Compte rendu CR 2011/20, pp. 11-12.

19

Ibid., pp. 11-13.

20

ICJ, Compte rendu CR 2011/20, pp. 25-26.
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Ibid., pp. 25-26.

22

Ibid., p. 27.

-9Jurisdictional Immunities of the State, a very rare one in the inter-State contentieux before
The Hague Court, and an unprecedented one in that the complainant State recognizes its own
responsibility for the harmful acts lying in the origins, and forming the factual background, of the
present case.
25. Throughout the proceedings before this Court in the present case concerning the
Jurisdictional Immunities of the State, in the written and oral phases, Germany took the
commendable initiative of repeatedly recognizing State responsibility for the wrongful acts lying in
the factual origins of the cas d’espèce, i.e., for the crimes committed by the Third Reich during the
II world war 23 . Thus, in the written proceedings, in its Memorial Germany stated that:
“(…) the historical context of the dispute cannot be fully understood without at least a
summary description of the unlawful conduct of the forces of the German Reich, on
the one hand, and the steps undertaken by post-war Germany, at the inter-State level,
to give effect to the international responsibility of Germany deriving from that
conduct, on the other. (…)
The democratic Germany, which emerged after the end of the Nazi dictatorship,
has consistently expressed its deepest regrets over the egregious violations of
international humanitarian law perpetrated by German forces during the period from
8/9 September 1943 until the liberation of Italy.” 24 .
26. Germany then referred to its own previous “symbolic gestures”, on many occasions, to
remember the Italian citizens who became “victims of barbarous strategies in an aggressive war”.
It added that it was “prepared to do so in the future” again. Germany recalled, in particular, the
2008 ceremony held in the memorial site “La Risiera di San Sabba” close to Trieste (which had
been used as a concentration camp during the German occupation in the II world war), where
Germany fully acknowledged
“the untold suffering inflicted on Italian men and women in particular during
massacres, and on former Italian military internees” 25 .
27. One of the conclusions of the meeting of German and Italian authorities during the
ceremony in the memorial site near Trieste (on 18.11.2008) was the decision to create a joint
commission of German and Italian historians:
“with the mandate to look into the common history of both countries during the period
when they were both governed by totalitarian regimes, giving special attention to
those who suffered from war crimes, including those Italian soldiers whom the
authorities of the Third Reich abusively used as forced labourers (‘military internees’).
In fact, the first conference of that joint commission, which comprises five eminent
scholars from each side, was held on 28 March 2009 in Villa Vigoni, the prominent
centre for cultural encounters in German-Italian relations” 26 .

23
Cf., e.g., ICJ, Memorial of Germany, paras. 7, 15, 59, 94; ICJ, Reply of Germany, para. 2; CR 2011/17, p. 15,
para. 5; pp. 18-19, para. 12; p. 31, para. 20; p. 48, para. 41; CR 2011/20, para. 1.
24
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- 10 28. Germany added that it “does not challenge the assertion that indeed very serious
violations, even crimes, were committed by its occupation forces in Italy” 27 . It added that “[t]he
unlawful actions of the armed forces of the Third Reich took place between 1943 and 1945. Since
that time, no injurious new element was added to the damage originally caused” 28 . In its Reply,
Germany again referred to “[t]he horrendous events of World War II, when German occupation
forces perpetrated indeed serious violations of the laws of war” 29 (which it sought, however, to
separate from the issue of State immunity submitted to the jurisdiction of the Court).
29. Likewise, in the course of the oral proceedings, in the public sitting of 12.09.2011 before
the Court, counsel for Germany stated that
“The democratic Germany which emerged after the end of the Nazi dictatorship
has consistently expressed its deepest regret over the egregious violations of
international humanitarian law perpetrated by German forces and fully acknowledges
the suffering inflicted on the Italian people during the period from September 1943
until the liberation of Italy in May 1945. In this context, the German Government has,
in co-operation with the Italian Government, made a number of gestures to reach out
to the victims and their families. (…).
[…M]ost horrendous crimes were committed by Germans during World War II.
Germany is fully aware of her responsibility in this regard. Those crimes were unique,
as were the instruments and mechanisms for compensation and
reparation ⎯ financially, politically and otherwise ⎯ set up and implemented by
Germany since the end of the war. We cannot undo history. If victims or descendants
of victims feel that these mechanisms were not sufficient, we do regret this” 30 .
30. Shortly afterwards, in the public sitting of 15.11.2011 before the Court, counsel for
Germany reiterated that:
“we are well aware that the complex legal nature of these proceedings on State
immunity cannot do justice at all to the human dimension of the terrible wartime
events for which Germany has accepted full responsibility. I would like to take this
opportunity to emphasize our deepest respect for the victims, not only here in the
courtroom” 31 .
Germany further recognized its responsibility specifically for the massacre of Distomo in Greece,
perpetrated on 10.06.1944 (cf. para. 188, infra).
31. The massacre of Distomo was by no means an isolated atrocity of the kind; there were
other massacres in occupied Greece of that time, in a pattern of systematic oppression and extreme
violence 32 . The above statements before this Court, of acknowledgment of State responsibility on
27
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ICJ, Reply of Germany, para. 2.

30

ICJ, Compte rendu CR 2011/17, pp. 15 and 18, paras. 5 and 12; and cf. p. 31, para. 20, for yet another
reference to the “grave breaches of the law perpetrated by the authorities of the German Third Reich”.
31

ICJ, Compte rendu CR 2011/20, p. 10, para. 1.
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For one of the few general historical accounts available, cf. M. Mazower, Inside Hitler’s Greece The
Experience of Occupation, 1941-44, New Haven/London, Yale Nota Bene/Yale University Press, 2001, pp. 155-261.

- 11 the part of Germany, commendable as they are, show again the impossibility of making abstraction
of the factual background of the present case, pertaining to the claim of State immunity as
ineluctably related to war reparation claims.
V. Fundamental Human Values: Rescuing Some Forgotten Doctrinal Developments
32. Since legal doctrine (i.e., “the teachings of the most highly qualified publicists of the
various nations”) is listed among the formal “sources” of international law, together with “judicial
decisions”, in Article 38(1)(d) of the ICJ Statute, consideration of the basic issue raised in the
present case concerning the Jurisdictional Immunities of the State (Germany versus Italy,
Greece intervening) cannot thus prescind from, and be exhausted in, a review only of case-law
(both international and domestic) on the procedural issue of State immunity strictly. Attention is to
be turned also to the most lucid international legal thinking, drawing on the underlying human
values. I thus turn my attention to some writings which I regard as particularly relevant to the
consideration of the cas d’espèce.
33. I do not purport to be exhaustive, but rather selective, in singling out some ponderations
which should not remain seemingly forgotten in our days, particularly by the active (if not hectic)
legal profession, which appears today oblivious of the lessons of the past, in its persistent obsession
of privileging strategies of litigation over consideration of fundamental human values. I draw
attention to the apparently forgotten thoughts of three distinguished jurists, who belonged to the
same generation which witnessed and survived two world wars, who were devoted to international
law in the epoch of the anguish of the inter-war period and of the horrors of the II world war:
Albert de La Pradelle (1871-1955), former member of the Advisory Committee of Jurists which in
1920 drafted the Statute of the old Permanent Court of International Justice (PCIJ), subsequently to
become, with minor changes, the Statute of the ICJ; Max Huber (1874-1960), former Judge of the
PCIJ 33 ; and Alejandro Álvarez (1868-1960), former Judge of the ICJ.
34. At the same time of the rise of Nazism in Germany, humanism was being cultivated
elsewhere, and not so far away, within the realm of international legal thinking. In an illuminating
series of lectures, delivered in Paris, from November 1932 to May 1933, Albert de La Pradelle
pondered that the droit des gens transcends inter-State relations, it regulates them so as to protect
human beings: it is a true “law of the human community”. The droit des gens seeks to ensure
respect for the rights of the human person, to ensure compliance by States of their duties vis-à-vis
the human beings under the respective jurisdictions. International law ⎯ he added ⎯ was
constructed as from human beings, it exists by and for them 34 .
35. Under the droit des gens, States ought to permit human beings who compose them to
become masters of their own destiny. One is here before a true “droit de l’humanité”, in the
framework of which general principles of law, ⎯ which are those of international law, emanating
from natural law 35 , ⎯ play an important and guiding role. The purely inter-State conception is
dangerous, he warned; in his own words,
“Il est extrêmement grave et dangereux que le droit international se forme sur la
conception de droits et de devoirs réciproques des différents États. (. . .). [C]ette
33
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- 12 définition, on doit l’écarter. (. . .) [E]lle devient immédiatement périlleuse en menant
les États à ne se préoccuper, dans l´organisation et le développement du droit
international, que de leurs libertés particulières réunies sous une expression nouvelle
qui est celle de souveraineté” 36 .
Attention is, in his view, to be turned to those general principles, emanating from the juridical
conscience, and to the “evolution of humankind”, respectful of the rights of the human person 37 .
36. On his turn, Max Huber, in a book written in his years of maturity and published towards
the end of his life, drew attention to the relevance of “superior values”, above “State interests”, in
the whole realm of the jus gentium as a law of mankind (droit de l’humanité) 38 . Looking back in
time (writing in 1954), he pondered that
“Si l’on compare l’époque actuelle avec celle de 1914, on doit bien constater un
affaiblissement du sens du droit, une diminution du respect instinctif des limites qu’il
impose; conséquence certaine des dégradations subies à l’intérieur des structures
juridiques des États (...). Dévalorisation de la personne et de la vie humaines ainsi
qu’affaiblissement de la conscience juridique dans de larges milieux. Tout cela
explique pourquoi une partie importante de l’humanité accepta, sans grandes réactions
apparentes, de sérieuses altérations du droit de la guerre” 39 .
37. The jus gentium beheld and advocated by M. Huber, in the light of natural law thinking,
is meant to protect the human person. Contemporary international humanitarian law (as embodied,
e.g., in the four Geneva Conventions), ⎯ he added, ⎯ purported ultimately to the protection of the
human person as such, irrespective of nationality; it was centred on human beings. He further
recalled the ultimate ideal cultivated by some international legal philosophers of the
civitas maxima gentium 40 .
38. For his part, Alejandro Álvarez, in a book published (originally in Paris) one year before
his death, titled Le Droit international nouveau dans ses rapports avec la vie actuelle des
peuples (1959), also visualized the foundations of international law ⎯ subsequent to the “social
cataclysm” of the II world war ⎯ as from its general principles 41 , emanated from the “international
juridical conscience” 42 , wherefrom derive also ⎯ he added ⎯ precepts such as those pertaining to
the crime against humanity 43 . To him as well, those general principles of international law
emanated from the juridical conscience, and should be restated in the new times 44 .
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- 13 39. They were endowed with much importance, as historically exemplified by the two Hague
Peace Conferences (1899 and 1907)45. A. Álvarez further observed that, as a result of the
“dynamism” of the evolving international law,
“es a menudo difícil hacer en este Derecho la distinción tradicional entre la ‘lex lata’ y
la ‘lex ferenda’. Al lado de un Derecho Internacional formado, hay siempre un
Derecho Internacional en formación” [“it is rather often difficult to make in this Law
the traditional distinction between ‘lex lata’ and ‘lex ferenda’. Beside a formed
International Law, there is always an International Law in the process of
formation”] 46 .
40. This brief survey of doctrinal developments, centred on fundamental human values,
discloses that, some of the most distinguished jurists of a generation which witnessed the horrors of
two world wars in the XXth century did not at all pursue a State-centric approach to our discipline.
On the contrary, they advanced an entirely distinct approach, centred on the human person. They
were, in my understanding, faithful to the historical origins of the droit des gens, as one ought to be
nowadays as well. Even a domain so heavily marked by the State-centric approach ⎯ which did
not help at all to avoid the horrors of the world wars ⎯ such as that of State immunities has
nowadays to be reassessed in the light of fundamental human values. State immunities are, after
all, a prerogative or a privilege, and they cannot keep on making abstraction of the evolution of
international law, taking place nowadays, at last, in the light of fundamental human values.
VI. The Collegial Doctrinal Work of Learned Institutions of International Law
41. The work of learned institutions in the domain of international law can be invoked in this
connection. The subject of the jurisdictional immunities of the State, central in the cas d’espèce,
has attracted the attention of succeeding generations of legal scholars, as well as of learned
institutions, such as the Institut de Droit International (IDI) and the International Law Association
(ILA). The Institut de Droit International, since its early days in the late XIXth century up to the
present time, has occupied itself of the theme. As early as in its Hambourg Session of 1891, its
Projet de règlement international sur la compétence des tribunaux dans les procès contre les Etats,
souverains ou chefs d’Etat étrangers (Drafting Committee and L. von Bar, J. Westlake and
A. Hartmann) stated, in Article 4(6), that :
“Les seules actions recevables contre un Etat étranger sont: (…)
⎯ Les actions en dommages-intérêts nées d’un délit ou d’un quasi-délit, commis sur
le territoire”.
42. Over half-a-century later, its conclusions on L’immunité de juridiction et d’exécution
forcées des Etats étrangers (Session of Aix-en-Provence, 1954 ⎯ rapporteur, E. Lémonon) held,
in Article 3, that:
“Les tribunaux d’un Etat peuvent connaître des actions contre un Etat étranger
et les personnes morales visées à l’article 1, toutes les fois que le litige a trait à un acte
qui n’est pas de puissance publique.
La question de savoir si un acte n’est pas de puissance publique relève de la
lex fori ”.
45
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- 14 43. In 1991, at its Basel Session, its conclusions on Contemporary Problems Concerning the
Immunity of States in Relation to Questions of Jurisdiction and Enforcement (rapporteur,
I. Brownlie) provided (as to the criteria indicating the competence of courts of the forum State in
relation to jurisdictional immunity), in Article 2(2)(e), that:
“In the absence of agreement to the contrary, the following criteria are
indicative of the competence of the relevant organs of the forum State to determine the
substance of the claim, notwithstanding a claim to jurisdictional immunity by a
foreign State which is a party: (…)
⎯ The organs of the forum State are competent in respect of proceedings concerning
the death of, or personal injury to, a person, or loss of or damage to tangible
property, which are attributable to activities of a foreign State and its agents within
the national jurisdiction of the forum State”.
44. One decade later, in its Session of Vancouver of 2001, the resolution of the IDI on Les
immunités de juridiction et d’exécution du chef d’Etat et de gouvernement en droit international
(rapporteur, J. Verhoeven) stated, in Article 3, that
“En matière civile ou administrative, le chef d’Etat ne jouit d’aucune immunité
de juridiction devant le tribunal d’un Etat étranger, sauf lorsqu’il est assigné en raison
d’actes qu’il a accomplis dans l’exercice de ses fonctions officielles; dans ce dernier
cas, il ne jouit pas de l’immunité si la demande est reconventionnelle. Toutefois,
aucun acte lié à l’exercice de la fonction juridictionnelle ne peut être accompli à son
endroit lorsqu’il se trouve sur le territoire de cet Etat dans l’exercice de ses fonctions
officielles”.
45. Four years later, in the Krakow Session of 2005, the Institut, in its conclusions on
Universal Criminal Jurisdiction with Regard to the Crime of Genocide, Crimes against Humanity
and War Crimes (rapporteur, C. Tomuschat), was of the view (Article 3(a)) that
“Unless otherwise lawfully agreed, the exercise of universal jurisdiction shall be
subject to the following provisions:
⎯ Universal jurisdiction may be exercised over international crimes identified by
international law as falling within that jurisdiction in matters such as genocide,
crimes against humanity, grave breaches of the 1949 Geneva Conventions for the
protection of war victims or other serious violations of international humanitarian
law committed in international or non-international armed conflict”.
46. Last but not least, in its resolution on Immunity from Jurisdiction of the State and of
Persons Who Act on Behalf of the State in Case of International Crimes (rapporteur, Lady Fox),
adopted at it Naples Session of 2008, the Institut was of the view (Articles II(2) and (3)) that
⎯ “Pursuant to treaties and customary international law, States have an obligation to
prevent and suppress international crimes. Immunities should not constitute an
obstacle to the appropriate reparation to which victims of crimes addressed by this
Resolution are entitled.
⎯ States should consider waiving immunity where international crimes are allegedly
committed by their agents”.

- 15 47. Furthermore, the same Naples resolution of 2009 of the IDI significantly added
(Article III(1) and (3)(a) and (b)) that
⎯ “No immunity from jurisdiction other than personal immunity in accordance with
international law applies with regard to international crimes. (. . .)
⎯ The above provisions are without prejudice to:
⎯ the responsibility under international law of a person referred to in the preceding
paragraphs;
⎯ the attribution to a State of the act of any such person constituting an international
crime” 47 .
Article IV of the same resolution adds that the above provisions “are without prejudice to the
issue whether and when a State enjoys immunity from jurisdiction before the national courts of
another State in civil proceedings relating to an international crime committed by an agent of the
former State”.
48. It is clear from the above that, from the start, the IDI approached State immunities as
evolving in time, certainly not static nor immutable, and having limitations or exceptions (Sessions
of Hambourg of 1891, of Aix-en-Provence of 1954, and of Basel of 1991). The same may be said
of immunities of Heads of State (Session of Vancouver of 2001). More recently (Session of
Krakow of 2005), the IDI upheld universal jurisdiction over international crimes (grave violations
of human rights and of international humanitarian law). And, in its most recent work on the subject
(Session of Naples of 2009), the IDI held precisely that no State immunity applies with regard to
international crimes (Article III(1)); the resolution was adopted by 43 votes to none, with
14 abstentions.
49. In the debates of that confrèrie which preceded the adoption of the aforementioned
resolution of Naples of 2009, the following views were, inter alia, expressed: (a) State-planned
and State-perpetrated crimes, engaging State responsibility, removed any bar to jurisdiction, at
national and international levels, so as to avoid impunity (interventions by A.A. Cançado
Trindade); (b) State immunity from jurisdiction cannot be understood as immunity from
criminalization (interventions by G. Abi-Saab); (c) emphasis is to be laid on the need to avoid
leaving the victims without any remedy (intervention by G. Burdeau); (d) there is need to take
such progressive approach (intervention by R. Lee) 48 .
50. The other learned institution aforementioned, the International Law Association (ILA),
dwelt upon the matter as well. In its final report on The Exercise of Universal Jurisdiction in
Respect of Gross Human Rights Offences (Conference of London of 2000), the ILA Committee on
International Law and Practice employed the term “gross human rights offences” as shorthand for
“serious violations of international humanitarian law and international human rights law that
qualify as crimes under international law and that are of such gravity as to set them out as
deserving special attention, inter alia, through their being subjected to universal jurisdiction” (p. 3).
One of the “conclusions and recommendations” (no. 4) reached by that ILA Committee was that:
47
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- 16 “No immunities in respect of gross human rights offences subject to universal
jurisdiction shall apply on the grounds that crimes were perpetrated in an official
capacity” (p. 21).
51. One decade later, in its report on Reparation for Victims of Armed Conflict (ILA
Conference of The Hague of 2010), the ILA Committee on Reparation for Victims of Armed
Conflict (Substantive Issues) observed, in the commentary on Article 6 of its Draft Declaration of
International Law Principles on Reparation for Victims of Armed Conflict (Substantive Issues),
that the duty to make reparation has “its roots in general principles of State responsibility” (as
expressed by the PCIJ in the Chorzów Factory case, 1928), in Article 3 of the IV Hague
Convention of 1907 and in Article 91 of the I Additional Protocol of 1977 to the four Geneva
Conventions of 1949 (p. 311). And the ILA Committee added that:
“Whilst claims of the individual were traditionally denied, the dominant view in
the literature has increasingly come to recognize an individual right to
reparation ⎯ not only under international human rights law, but also under
international humanitarian law. The same shift is discernible in State practice”
(p. 312) 49 .
52. In sum and conclusion, contemporary international legal doctrine, including the work of
learned institutions in international law, gradually resolves the tension between State immunity and
the right of access to justice rightly in favour of the latter, particularly in cases of international
crimes. It expresses its concern with the need to abide by the imperatives of justice and to avoid
impunity in cases of perpetration of international crimes, thus seeking to guarantee their nonrepetition in the future. It is nowadays generally acknowledged that criminal State policies and the
ensuing perpetration of State atrocities cannot at all be covered up by the shield of State immunity.
VII. The Threshold of the Gravity of the Breaches of Human Rights
and of International Humanitarian Law
53. This brings me to the consideration of a related aspect, not sufficiently developed in
expert writing to date, namely, the threshold of the gravity of the breaches of human rights and of
international humanitarian law, removing any bar to jurisdiction, in the quest for reparation to the
victimized individuals. In this respect, there have been endeavours, at theoretical level, to
demonstrate the feasibility of the determination of the international criminal responsibility not only
of individuals but also of States; it has been suggested that the acknowledgement of State
responsibility for international crimes is emerging in general international law 50 . It goes without
saying that criminal practices of States entail consequences for the determination of reparations to
individual victims, each and all of them, ⎯ even more cogently from the contemporary
outlook ⎯ which I advance ⎯ of an international law for the human person, for humankind 51 .
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- 17 54. In this line of reasoning, it is important to dwell upon the needed configuration of the
threshold of the gravity of the breaches of human rights, with ineluctable legal consequences for
the removal of any bar to jurisdiction and for the question of reparations to the victims. It is indeed
important to consider nowadays all mass atrocities in the light of the threshold of gravity,
irrespective of who committed them; this may sound evident, but there subsist in practice
regrettable attempts to exempt States from any kind of responsibility. From time to time there have
been attempts to construe the threshold of the gravity of breaches of human rights; this concern has
been expressed at times, e.g., in the work of the U.N. International Law Commission (ILC), albeit
without concrete results to date.
55. In 1976, in its consideration of the Draft Articles on State Responsibility (rapporteur,
Roberto Ago), the ILC admitted that there were some international wrongs that were “more serious
than others”, that amounted to “international crimes”, as they were in breach of fundamental
principles (such as those of the U.N. Charter) “deeply rooted in the conscience of mankind”, as
well as of the foundations of “the legal order of international society” 52 . In acknowledging the
need of recognizing such “exceptionally serious wrongs”, the ILC, invoking the “the terrible
memory of the unprecedented ravages of the [II world war]”, pondered, still in 1976:
“The feeling of horror left by the systematic massacres of millions of human
beings perpetrated by the Nazi régime, and the outrage felt at utterly brutal assaults on
human life and dignity, have both pointed to the need to ensure that not only the
internal law of States but, above all, the law of the international community itself
should lay down peremptory rules guaranteeing that the fundamental rights of peoples
and of the human person will be safeguarded and respected; all this has prompted the
most vigorous affirmation of the prohibition of crimes such as genocide, apartheid
and other inhuman practices of that kind” 53 .
56. One decade later, in the same line of concern, the ILC rapporteur on the Draft Code of
Offences against the Peace and Security of Mankind (Doudou Thiam), in his Fifth Report (of 1987)
made the point that the offences at issue were “crimes which affect the very foundations of human
society” 54 . Shortly later, in 1989, the same rapporteur drew attention to the concept of “grave
breaches” as incorporated into the four Geneva Conventions on International
Humanitarian Law (1949) and Additional Protocol I (1977) thereto 55 . One decade later, in its
commentary on Article 7 of the aforementioned Draft Code (1996 Report), the ILC pondered that
“It would be paradoxical to allow the individuals who are, in some respects, the
most responsible for the crimes covered by the Code, to invoke the sovereignty of the
State and to hide behind the immunity that is conferred on them by virtue of their
positions, particularly since these heinous crimes shock the conscience of mankind,
violate some of the most fundamental rules of international law and threaten
international peace and security” 56 .
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- 18 57. Grave breaches of international law were to make their appearance again in the 2001
Articles on State Responsibility, then adopted by the ILC. Article 40 defines as “serious breach” of
an obligation under “a peremptory norm of general international law” that which involves “a gross
or systematic failure by the responsible State” to fulfill the obligation. Article 41 again refers to
“serious breach”. The commentary to those provisions underlines the “systematic, gross or
egregious nature” of the breaches at issue 57 . Those breaches engage State responsibility, which is
not effaced by the international individual criminal responsibility 58 . State responsibility, in case of
grave breaches, subsists in general international law. State and individual responsibility
complement each other, as developments in International Human Rights Law and in International
Criminal Law indicate nowadays.
58. Moreover, in cases of grave breaches of human rights, the States concerned incur into
responsibility for grave harm done ultimately to individuals, to human beings, and not to other
States. The ILC itself so admitted, in its 2001 final Report, containing the commentaries on the
Articles it had just adopted. The ILC conceded that:
“a State’s responsibility for the breach of an obligation under a treaty concerning the
protection of human rights may exist towards all the other parties to the treaty, but the
individuals concerned should be regarded as the ultimate beneficiaries and in that
sense as the holders of the relevant rights” 59 .
59. In sum, the titulaires of the right to reparation are the individuals concerned, the
victimized human beings. In the perpetration of grave breaches of human rights and of
international humanitarian law, the criminality of individual executioners acting in the name of
States is ineluctably linked to the criminality of the responsible States themselves. After all, war
crimes, crimes against peace, and crimes against humanity are committed in a planified and
organized way, disclosing a collective criminality 60 . They count on resources of the State, they are
true crimes of State. There is thus need to take into account, jointly, the international responsibility
of the State and the international criminal responsibility of the individual, complementary to each
other as they are 61 .
60. At normative level, the threshold of gravity of breaches of the fundamental rights of the
human person comes to the fore time and time again, even though insufficiently developed to date.
There are historical moments when it has attracted particular attention, e.g., shortly after the
adoption of Additional Protocol I (of 1977, Article 85) to the four Geneva Conventions on
International Humanitarian Law (of 1949) 62 . The regime of grave breaches set forth in the four
Geneva Conventions of 1949 (I Convention, Articles 49-50; II Convention, Articles 50-51; III
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- 19 Convention, Articles 129-130; IV Convention, Articles 146-147) is nowadays regarded as forming
part of customary international law 63 .
61. At jurisprudential level, the threshold of gravity of human rights breaches is nowadays
beginning to attract attention, and to be considered, within the framework of the emerging case-law
in the domain of International Criminal Law 64 . It has much developed, above all, in the
jurisprudential construction in recent years in the domain of the International Law of
Human Rights 65 .
An example is afforded by the handling of the case of
D.R. Congo versus Burundi, Rwanda and Uganda (2003) by the African Commission on Human
and Peoples’ Rights 66 . The most notorious advances in this respect have been achieved by the
jurisprudential construction, throughout the last decade, of the IACtHR, in the adjudication of the
aforementioned cycle of cases of massacres 67 .
62. Reference can here be made, in this connection, to the Judgments of the IACtHR in the
cases, inter alia, of the Massacre of Plan de Sánchez versus Guatemala (of 29.04.2004), of the
Massacre of Mapiripán versus Colombia (of 15.09.2005), of the Massacres of Ituango versus
Colombia (of 01.07.2006), of Goiburu et Alii versus Paraguay (of 22.09.2006 ⎯ cf. infra), of
Almonacid Arellano versus Chile (of 26.09.2006), of the Prison of Castro-Castro versus Peru (of
25.11.2006), of La Cantuta versus Peru (of 29.11.2006). There is here space for fostering a
jurisprudential convergence between the International Law of Human Rights and contemporary
International Criminal Law. Another area of convergence lies in the participation of the victims
themselves ⎯ their locus standi in judicio ⎯ in the respective procedures between international
human rights tribunals and international criminal tribunals.
VIII. The Question of Waiver of Claims in Respect of the Right of Access to Justice
in the Pleadings before the Court: Assessment
63. The question of the waiver of claims in respect of the right of access to justice (in order
to seek reparation) was controverted in the arguments of the contending parties (Germany and
Italy) as well as of the intervening State (Greece) in the course of the oral pleadings before this
Court. Germany contended, challenging the Italian argument of an individual right to reparation 68 ,
that the respect for the immunity of a foreign State is a lawful limitation to the right to access to
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- 20 justice 69 . It further argued that there is no rule that prohibits the waiver of pecuniary claims, as the
actual violation has already ceased 70 . If the argument of Italy were to be accepted, ⎯ Germany
went on, ⎯ the whole structure of the scheme of reparations built after the II world war would be
destroyed, as massive claims could be raised both by and against Germany for violations of the
laws of war by Germany and Allied Forces 71 . Germany at last claimed that the system of
reparation created was comprehensive and tried to balance the interests of the victim States and
those of Germany 72 .
64. Italy retorted that the waiver clause of Article 77(4) of the 1947 Peace Treaty does not
cover violations of international humanitarian law. Taking issue with the German argument, it
reiterated the position that claims of reparation for grave breaches of international humanitarian
law have not been waived by Italy, as they were beyond the scope of the provision of Article 77(4)
of the 1947 Peace Treaty. Italy thus claimed that the only interpretation of that provision of the
1947 Treaty is that it does not waive reparations for violations of international humanitarian law 73 .
And even if the intention were to waive all such claims against Germany, ⎯ Italy added, ⎯ that
would be illegal, as it would absolve Germany from all war crimes committed, which was not
allowed under the Geneva Conventions regime 74 .
65. Addressing specifically the right to reparation of the Italian Military Internees, Italy
referred, in this respect, to the paradoxical treatment dispensed to them, who were excluded from
the reparations regime provided by the Foundation on “Remembrance, Responsibility and Future”,
because they were prisoners of war, whereas Nazi Germany had deprived them of this status and
had used them as forced labourers 75 . Italy added that the claims of the victims of massacres cannot
be considered as waived, because at the time of the alleged waiver (either in the 1947 Peace Treaty
or in the 1961 Agreements) the crimes had not yet been established; moreover, the recognition of
such a waiver would lead to the absurd situation of the perpetrators of these crimes being
criminally responsible but not civilly liable. Such a solution would also be contrary to all modern
developments of international criminal law, which recognizes that criminal responsibility and civil
liability are connected 76 .
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- 21 66. Greece, for its part, contended that Greek courts have accepted the existence of an
individual right to reparation for grave violations of international humanitarian law, based on
Article 3 of the 1907 IV Hague Convention 77 , Article 91 of the 1977 Additional Protocol I 78 , Rule
150 of the ICRC International Humanitarian Law Codification 79 (of customary international law,
cf. supra), Article 33(2) of the ILC Articles on State Responsibility 80 , and international practice.
This is a point which was particularly stressed by Greece (cf. para. 147, infra), and which is
deserving of close attention.
67. In effect, at an earlier stage of the proceedings in this case, I deemed it fit to address this
point, in my Dissenting Opinion in the Court’s Order (which dismissed the Italian counter-claim)
of 06.07.2010. Article 3 of the 1907 IV Hague Convention determines that a belligerent State
Party that violates the provisions of the Regulations annexed thereto is responsible for all acts
committed by members of its armed forces, and “liable to pay compensation”.
The
travaux préparatoires of this provision (originated in a proposal by the German Delegate)
supported the view that the indemnization was due to the individual persons who were victims of
the aforementioned violations 81 .
68. Seven decades later, this provision was updated by Article 91 of Protocol I Additional to
the 1949 Geneva Conventions on International Humanitarian Law. There was no controversy nor
dissent (neither in 1907 nor in 1977) as to the recognition of State responsibility for breaches of the
1907 Regulations and the ensuing duty of the State concerned to provide indemnization to the
individual victims 82 . To this effect, in my aforementioned Dissenting Opinion in the Court’s Order
of 06.07.2010, I pondered that:
“In the days of the historical II Peace Conference, held here at The Hague, the
participating States decided to set forth a general obligation, incumbent on all parties
to an armed conflict, to make reparations (not only on the part of the defeated States in
favour of the victorious powers, as was the case in previous State practice). This was
done on the basis of a German proposal, which resulted in Article 3 of the IV
Hague Convention IV 83 , the first provision dealing specifically with a reparation
regime for violations of international humanitarian law 84 . Thanks to the reassuring
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- 22 German proposal, Article 3 of the IV Hague Convention of 1907 clarified that it was
intended to confer rights directly upon individuals 85 , human beings, rather than States.
This legacy of the II Hague Peace Conference of 1907 projects itself to our
days 86 . The time projection of the suffering of those subjected to deportation and sent
to forced labour in the II World War (period 1943-1955) has been pointed out in
expert writing, also in relation to the prolonged endeavours of the victims to obtain
reparation. (. . .) Not only had those victims to endure inhuman and degrading
treatment, but later crossed the final limit of their ungrateful lives living with
impunity, without reparation and amidst manifest injustice. The time of human justice
is definitively not the time of human beings” (paras. 116-118).
IX. The Inadmissibility of Inter-State Waiver of the Rights of the Individuals,
Victims of Grave Violations of International Law
69. The relevance of the individual right of access to justice is thus beyond question. In case
of those grave breaches, the individual victims can thus invoke the responsibility of the State
concerned on their own initiative, and without the intermediation of any State; they can do so as
subjects of the law of nations, and in conformity with the rule of law ⎯ as nowadays reckoned by
the United Nations ⎯ at national and international levels. The traditional theory of the “act of
State” cannot at all be relied upon, in face of grave breaches of human rights and of international
humanitarian law by the State concerned.
70. In such circumstances, it is the individual victim’s right of access to justice, to seek
reparation, that prevails. In sum, Article 3 of the IV Hague Convention of 1907 and Article 91 of
Additional Protocol I of 1977 confer the right to reparation at international level to victims of those
grave breaches. And the responsible States are bound to provide them such reparation. A vast
practice to this effect has developed in recent years, in the domain of the corpus juris of the
International Law of Human Rights, marking ⎯ being one of the multiple aspects of ⎯ the
emancipation of the individuals from their own State, in the vindication of the rights inherent to
them 87 .
71. Also in my Dissenting Opinion in the Court’s Order of 06.07.2010 in the present case of
the Jurisdictional Immunities of the State, I furthermore set forth the foundations of my position
that a State can waive only claims on its own behalf, but not claims on behalf of human beings
pertaining to their own rights, as victims of grave violations of international law. The rights of
85
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- 23 victims of grave violations of human rights and of international humanitarian law subsist, their
vindication cannot be waived by their States, or by States inter se, on their behalf (paras. 114-115).
Any purported waiver to that effect would be deprived of any juridical effects (paras. 151 and 153).
And I added, in that same Dissenting Opinion, that:
“In any case, any purported waiver by a State of the rights inherent to the
human person would, in my understanding, be against the international ordre public,
and would be deprived of any juridical effects. To hold that this was not yet
recognized at the time of the II World War and the 1947 Peace Treaty ⎯ a view
remindful of the old positivist posture, with its ineluctable subservience to the
established power, ⎯ would be, in my view, without foundation. It would amount to
conceding that States could perpetrate crimes against humanity with total impunity,
that they could systematically perpetrate manslaughter, humiliate and enslave people,
deport them and subject them to forced labour, and then hide themselves behind the
shield of a waiver clause negotiated with other State(s), and try to settle all claims by
means of peace treaties with their counterpart State(s).
Already in the times of the Third Reich, and before them, this impossibility was
deeply-engraved in human conscience, in the universal juridical conscience, which is,
in my understanding, the ultimate material source of all Law. To hold that enforced
labour was not prohibited at the time of the German Third Reich would not
stand (. . .), not even on the basis on the old positivist dogmas. It does not stand at all,
neither in times of armed conflict, nor in times of peace. The gradual restrictions
leading to its prohibition, so as to avoid and condemn abuses of the past against the
human person, became manifest not only in the domain of International Humanitarian
Law, but also in that of the regulation of labour relations (proper of the international
Conventions of the International Labour Organization ⎯ ILO).
In my own
perception, even before all those instruments (. . .), enslavement and forced labour
were proscribed by human conscience, as the gross abuses of the past weighed too
heavily on this latter” (paras. 124-125).
72. Here, once again, one ought to go beyond the strict inter-State level. Still in my earlier
Dissenting Opinion in the Court’s Order of 06.07.2010 (counter-claim) in the present case, I further
pointed out that my own conception of international law, ⎯ quite distinct from that of the Court’s
majority,
“goes well beyond the strict inter-State outlook, so as to reach the ultimate bearers
(titulaires) of rights, the human beings, confronted with waiver of their claims of
reparation of serious breaches of their rights by States supposed to protect, rather than
to oppress, them.
States may, if they so wish, waive claims as to their own rights. But they
cannot waive claims for reparation of serious breaches of rights that are not theirs,
rights that are inherent to the human person. Any purported waiver to this effect runs
against the international ordre public, is in breach of jus cogens. This broader
outlook, in a higher scale of values, is in line with the vision of the so-called ‘founding
fathers’ of the law of nations (the droit des gens, the jus gentium), and with what I
regard as the most lucid trend of contemporary international legal thinking.
One cannot build (and try to maintain) an international legal order over the
suffering of human beings, over the silence of the innocent destined to oblivion. At
the time of mass deportation of civilians, sent to forced labour along the
two World Wars (in 1916-1918 and in 1943-1945) of the XXth century (and not only
the II World War), everyone already knew that that was a wrongful act, an atrocity, a

- 24 serious violation of human rights and of international humanitarian law, which came
to be reckoned as amounting also to a war crime and a crime against humanity.
Above the will stands conscience, which is, after all, what moves the Law ahead, as its
ultimate material source, removing manifest injustice” (paras. 177-179).
X. Positions of the Contending Parties as to the Right of Access to Justice
73. Germany and Italy understand the right to access to justice in fundamentally different
ways. Both agree that access to justice is a fundamental right with two (complementary)
components, namely, the right to an effective remedy and the right to a fair trial 88 , but they disagree
as to its scope and the consequences of its exercise in the case at issue. Germany argues that the
right of access to justice entails an obligation the extent of which is limited to the guarantee of
unimpeded and non-discriminatory access to nationals and aliens alike to effective remedies and to
a fair trial 89 , whereas Italy understands the right as entailing an obligation of satisfaction of the
complaining party; it expands the right of access to justice to the outcome of the case and it argues
that an aggrieved party 90 that has no other avenue ought to be allowed to seek an effective remedy
before its national courts, even against a foreign State, and that in such case immunity has to be
lifted in order to avoid a denial of justice 91 .
74. Germany construes the right of access to justice very narrowly and argues that it is
limited to the access to the judicial system of the forum State without discrimination and with full
procedural rights. In this sense, Italian citizens have had full access to judicial remedies under
German law, up to the Federal Constitutional Court 92 ; while Greek citizens had exactly the same
opportunity 93 . Furthermore, Germany distinguishes the access to justice and the right to an
effective remedy from the question whether a “plaintiff has a genuine legal claim which he/she can
assert” 94 .
75. According to Germany, there is no individual right to reparation arising out of war
crimes and other violations of international humanitarian law and consequently no (corollary) right
of action. Similarly, the Peace Treaty of 1947 and the Agreement of 1961 provide for an interState reparation regime for injuries to Italian nationals due to the war and that cannot be changed
retroactively 95 . In addition, Germany argues that the common interpretation of Article 3 of the
1907 Hague Convention and the 1949 Geneva Conventions is in the sense that they do not create
an individual right to compensation 96 . It also notes that more recent developments, such as the
U.N. General Assembly resolution 60/147 (2005) or the draft ILA Report (2010) on reparation of
victims of armed conflict that refer to such an individual right are not based on an existing
customary or conventional rule of international law but rather propose the introduction of new
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- 25 rules 97 . Thus, the decisions of German courts in these cases are not a denial of justice but a
recognition that the Italian nationals do not have the substantive rights they claim.
76. Even if such a right of action and to reparation were to be recognized, Germany argues
that it has not violated it. Full access to all levels of the German judicial system was granted to all
claimants and there has been no accusation of a violation of the procedural rights of Italian or
Greek citizens; nor was there any discrimination against them due to their nationality 98 . Germany
at last argues that if the right of access to justice were to be interpreted as allowing an individual
who has not been successful in his/her claims before the Courts of the State (that allegedly violated
his/her rights) to sue such State before Courts of a foreign State (and maybe before Courts of more
than one State successively or simultaneously), then a serious case of “forum shopping” could
emerge 99 .
77. For its part, and quite distinctly, Italy argues that an individual right to reparation and a
parallel cause of action for war damages exist. In its view, the origin of this right lies in the post
II world war arrangements of the Treaty of Versailles (Article 304) and the creation of the
Mixed Arbitral Tribunals; it recognizes, however, that this path was not followed after the
II world war 100 . Nevertheless, it argues that, with the exception of the existence of an alternative
international procedure, access to domestic remedies cannot be barred 101 . In fact, Italian courts
have allowed lawsuits against Italy, despite the Peace Treaty and the inter-State mechanism for
compensation it provides for 102 . Italy goes further and presents the right to access to justice as
understood by the different regional and global systems for the protection of human rights, and,
based on a decision of the IACtHR (case Goiburu et alii, cf. section XVII, infra), it argues that the
right to access to justice is a peremptory right if the substantive right violated is of the same
status 103 .
78. In addition, Italy argues that access to justice entails protection against denial of justice,
which can be understood as “refusal to grant someone that which he is owed” 104 . Thus, when
Italian citizens, such as Mr. Ferrini and others before and after him, were not successful before
German courts and administrative authorities 105 they filed lawsuits against Germany before the
Italian Courts, as their only available legal avenue 106 . Furthermore, the lifting of the immunity of
the German State before the Italian Courts in such cases, where the victims are deprived of any
other means of redress, is necessary for the effective exercise of their right of access to justice 107 .
79. These are the basic and opposing positions, sustained by Germany and Italy, on the right
of access to justice. Before embarking on an assessment of them by dwelling further upon the
97

Ibid., pp. 24-25, paras. 40-42.

98

ICJ, Compte rendu CR 2011/17, pp. 45-46, paras. 29-30.

99

ICJ, Compte rendu CR 2011/17, pp. 46-48, paras. 33-39.

100

ICJ, Counter-Memorial of Italy, p. 74, paras. 4.90-4.91.

101

Ibid., p. 75, para. 4.92.

102

Ibid., pp. 74-75, para. 4.91.

103

Ibid., p. 76, paras. 4.93-4.94.

104

ICJ, Compte rendu CR 2011/18, p. 62, para. 27.

105

ICJ, Compte rendu CR 2011/21, p. 48, para. 30; ICJ, Counter-Memorial of Italy, pp. 19-25, paras. 2.20-2.34.

106

ICJ, Counter-Memorial of Italy, p. 29, para. 2.44.

107

Ibid., p. 80, para. 4.103.

- 26 matter (cf. section XII, infra), I deem it appropriate, next, to review their further clarifications of
their arguments, in response to questions which I deemed it fit to pose to both of them, as well as to
Greece as intervenor, in the course of the oral hearings before the Court. Once such clarifications
are reviewed, I shall then proceed to the examination of the remaining aspects of the present case,
in logical sequence.
XI. Clarifications from the Contending Parties and from Greece
in Response to Questions From the Bench
1. Questions Put to the Contending Parties and to Greece
80. At the end of the oral hearings before the Court, on 16.09.2011, I deemed it fit to put a
series of questions to the contending parties, Germany and Italy, as well as to the intervening State,
Greece, in order to seek clarification on the respective submissions they had presented to the Court.
The questions I asked, on that occasion, were the following:
“Pour garder l’équilibre linguistique de la Cour, je poserai mes questions en
anglais. Trois questions à l’Allemagne et à l’Italie et une question à la Grèce.
My first question to Germany and Italy is the following: In relation to your
arguments in these public sittings before the Court and bearing in mind the Settlement
Agreements of 1961 between Germany and Italy, what is the precise scope of the
waiver clauses contained therein, and of the waiver clause of Article 77(4) of the
Peace Treaty of 1947? Can the issue of reparation be considered as entirely closed
today? Or has any of its aspects remained open to date?
My second question to both Germany and Italy is the following: Is the
delicts exceptio (territorial torts) limited to acts jure gestionis? Can it be? Are
acts jure imperii understood to contain also a delicts exceptio? How can war crimes
be considered as acts jure ⎯ I repeat, jure ⎯ imperii?
My third question to both Germany and Italy is the following: Have the
specific Italian victims to whom the Respondent refers effectively received reparation?
If not, are they entitled to it and how can they effectively receive it, if not through
national proceedings? Can the regime of reparations for grave breaches of human
rights and of international humanitarian law still be regarded as exhausting itself at
inter-State level? Is the right to reparation related to the right of access to justice
lato sensu? And what is the relationship of such right of access to justice with
jus cogens?
And, finally, my question to Greece is the following: Within the Greek legal
system, what are the legal effects of the Greek Special Supreme Court decision in the
Margelos case upon the Areios Pagos decision in the Distomo Massacre case? Is the
Areios Pagos decision in the Distomo Massacre case still pending of execution within
and beyond the Greek legal system?” 108 .
2. First Round of Answers
81. For the sake of clarity, I proceed to revise and summarize the answers provided by
Germany, Italy and Greece, to the questions I put to them at the close of the oral hearings before
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- 27 the Court, last 16 September 2011. I shall proceed first, to a review of the answers of Germany and
Italy as contending parties, and then of Greece as the intervening State.
(a) Germany’s and Italy’s Answers
82. In the relation to the first question I put to the contending parties 109 , Germany submitted
that the Court’s Order of 06.07.2010 (in particular paras. 27-28) determines the relevance of the
1947 Peace Treaty and of the two 1961 Agreements for the current proceedings. Germany
reiterated its position that the question whether reparations related to the II world war are still due
is not the subject of the present proceedings. Italy retorted that the two 1961 Agreements were the
result of a process which demonstrated that there were differences of opinion between the parties as
to the scope of the waiver clause of the 1947 Peace Treaty, and that Germany had to take some
measures to address them. Italy thus argued that the Agreements were, on the one hand, a measure
of reparation for some pending economic questions (the “Settlement Agreement”) and, on the
other, an indemnification for victims of persecution (the “Indemnity Agreement”).
83. Italy contended that the Settlement Agreement represents conclusive evidence that Italy
never accepted Germany’s interpretation of the waiver clause and the Indemnity Agreement
focused on a specific category of victims targeted on the basis of specific discriminatory grounds.
In this regard, Italy submits that the 1961 Agreements only cover pending economic questions and
reparations to victims of persecutions. While these Agreements contain waiver clauses, ⎯ it
added, ⎯ these “merely referred to the subject-matter of the Agreement and were not (and could
not have been) so expansive as to cover, in addition, war crimes reparation claims”. As to the
waiver clause of Article 77(4) of the 1947 Peace Treaty, Italy reiterated its position that this clause
does not cover claims of compensation arising out of grave breaches of international humanitarian
law.
84. With regard to the second question I posed to the contending parties 110 , Germany
submitted that the delicts exceptio does not apply to military activities and that the cases subject to
the proceedings before the Court concern acts having occurred during an armed conflict. It further
contended that the qualification of an act of a State is based on the nature of the act and is
independent of the legality of such act. In this sense, Germany argued that sovereign acts may also
involve serious breaches of international law and that international law counts on substantive rules
on State responsibility and international criminal responsibility that do not repeal or derogate from
State immunity.
85. For its part, Italy argued that the issue of reparations is not closed, as there are several
categories of victims that have never been taken into account for the purpose of awarding
reparations, including those categories referred to in the cases underlying the present dispute. Italy
submitted that the delicts exceptio applies to both acts jure gestionis and jure imperii 111 , and added
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- 28 that there is no obligation to accord immunity for acts jure imperii in cases in which the
delicts exceptio applies. Italy further submitted that “[t]here is nothing inherent in the notion of
acts jure imperii which dictates the conclusion that the tort exception does not cover this category
of acts. The justification of this exception to immunity is based on the assertion of local control or
jurisdiction over torts committed within the territory of the forum State”. Italy thus contended that,
on the basis of this justification, the exception applies to all acts of a foreign State that took place
on the territory of the forum State, whether they were performed jure imperii or jure gestionis.
86. Italy added that, while it was aware of the view that crimes against humanity and war
crimes cannot be considered sovereign acts for which a State is entitled to invoke the defence of
sovereign immunity, it acknowledged that this area of the law of State immunity is undergoing a
process of change. Thus, under the unique and specific circumstances of the cases submitted to
Italian courts, Italy contended that its case before this Court is based on other arguments: the tort
exception and the existence of an irreconcilable conflict between immunity and the effective
enforcement of peremptory rules, which support its position that Italy had no obligation to accord
immunity to Germany.
87. In respect of the third question I asked the contending parties 112 , Germany again referred
to the Court’s Order of 06.07.2010, arguing that the question whether reparations related to the II
world war are still due is not, in its view, the subject of the present proceedings; it considered the
reparation scheme for the II world war to be a classic inter-State and comprehensive scheme. It
further argued that those victims who consider to have a claim against Germany can institute
proceedings in German courts, which abide by Article 6(1) of the European Convention of
Human Rights that guarantees the right of access to justice.
88. Italy retorted that none of the categories of victims referred to in the cases underlying the
present dispute has received reparation; it added that some categories of victims were never able to
claim compensation because no mechanism was put in place while others have been trying to
obtain compensation for a decade without any success. Italy further argued that there does not
seem to be any willingness on Germany’s part to conclude an agreement aimed at making
reparation to these categories of victims. It also submitted that, at the moment, there is no other
alternative than national proceedings for these categories of victims to receive reparation. Italy
argues that had domestic judges not removed immunity, no other avenue would have remained
open for war crime victims to obtain reparation, considering, for example, the strong reluctance of
German authorities to enter into an agreement providing for reparation for the
“Italian Military Internees”.
89. Italy claimed that the regime of reparations for grave breaches of human rights and
international humanitarian law does not exhaust itself at the inter-State level and that individual
victims can address their claims in domestic courts. It also submitted that the removal of immunity
is justified when resort to domestic courts represents the only and last means available to obtain
some form of redress. Italy further argues that “[u]nder certain circumstances, the denial of access
to justice because of the immunity granted to a foreign State may imply a denial of effective
reparation”. It next submitted that the concept of jus cogens does not confine itself to the realm of
primary rules, but also relates to the remedies available in cases of grave breaches of obligations
prescribed by norms having such character. In Italy’s submission, when there is a conflict between
112
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- 29 rules that prevent individuals from having access to justice and the effective enforcement of
jus cogens rules, if there is no other avenue open to obtain effective enforcement of jus cogens,
“priority must be given to jus cogens by removing immunity, thereby allowing access to justice to
individual victims”.
(b) Greece’s Answer
90. In answer to the question I put to the intervening State 113 ⎯ (to the best of my
knowledge, the first question ever put to a non-party intervenor in the history of The
Hague Court), ⎯ Greece first recalled that the Special Supreme Court does not rank as a
Supreme Court nor is it a constitutional court within the Greek legal system; rather, it has a
sui generis legal status in Greece. It added that the Special Supreme Court is an independent and
non-permanent organ which does not fit within the hierarchy of the Greek court system. Greece
further argued that, as part of the Special Supreme Court’s function, it identifies or defines a
customary rule of international law “in the present development of international law”. In this area
of its functions, the Special Supreme Court judgments ⎯ it continued ⎯ have limited effects, and,
in practice, a judgment by the Special Supreme Court is binding only on the courts which have
posed to it the specific question.
Greece further submitted that judgments of the
Special Supreme Court do not have the force of res judicata erga omnes; it is for the ordinary
courts or the Special Supreme Court to determine subsequently whether there has been any change
in the assertion that a customary norm exists.
91. Greece added that a judgment of the Special Supreme Court “always reflects the
considerations of an opinio juris expressed ‘at the same temporal stage of development of
international law and its generally accepted rules’”. It argued that the judgment in the Margellos
and Others case “has no effect whatever” or legal implications on the judgment of the
Areios Pagos in the Distomo Massacre case, which was rendered prior to the Margellos judgment
and concerned a different case. In this sense, Greece claimed that the Areios Pagos judgment “is
final and irrevocable. It is in force and produces legal effects within the Greek legal order,
remaining pending of execution”. Greece at last contended that the fact that the Minister of Justice
has not authorized the enforcement of the Areios Pagos judgment yet does not signify that it is
“emptied of meaning and unenforceable”; the Distomo judgment “remains open”.
3. Second Round of Answers
92. The contending parties saw it fit to comment on the answers they provided to the
questions I put to them during the oral hearings before the Court (supra). These additional
comments form the second round of their answers, which I proceed likewise to revise and
summarize, for the sake of clarity as to the distinct positions taken by the contending parties in the
present case on the Jurisdictional Immunities of the State before the Court.
(a) Germany’s Comments
93. Germany only made observations on Greece’s response to my question addressed to it.
Germany first referred to Article 100(1) of the Greek Constitution, Article 54(1) of
Greek Law no. 345/1976 regarding the Greek Special Supreme Court, and to a ruling by the
Special Supreme Court on this latter provision. On this basis, Germany argued that, since the
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- 30 Judgment of 2002 in the Margellos and Others case, “no Greek Court has issued a judgment
disregarding Germany’s state immunity for acts jure imperii during world war II and no measures
of execution in the Distomo case have been taken”. Germany then referred to two judgments of the
Areios Pagos (in 2007 and in 2009) that followed the jurisprudence of the Special Supreme Court,
“according to which the rule of jurisdictional immunity stands unaffected even in cases the subject
matter of which are allegations of serious violations of international humanitarian law”.
(b) Italy’s Comments
94. In turn, Italy commented on some parts of Germany’s responses to the questions I posed
(supra). In relation to my first question, contrary to what Germany contended, Italy argued that the
conclusion by the Court in the paragraphs of the Order of 06.07.2010 cited by Germany was strictly
limited to the issue of the admissibility of Italy’s counter-claim and it did not affect the solution of
the question raised by Germany’s main claim. Italy contended that it remains for the Court to
examine Italy’s arguments on the merits of Germany’s main claim, and in particular, the argument
whereby the obligation to make reparation for war crimes has some specific implications for State
immunity.
95. As to Germany’s response to my third question, Italy took issue with Germany’s
statement that the reparation regime set up for the II world war was “comprehensive”. Italy argued
that Germany itself, both in its written and oral submissions, admitted that reparations made in
relation to Italian victims of war crimes were only “partial”. Italy further contended that the 1961
Agreement provided only for reparations for victims of persecution. Thus, Italy added that the
characterization of the reparation scheme as “comprehensive” cannot be accurate, in particular
concerning Italian victims of war crimes. It further claimed that Germany’s arguments make it
clear that no reparation has been made to numerous Italian victims of war crimes 114 .
96. Italy at last contended that Germany’s argument that Italian victims of war crimes did not
receive compensation because Italy had been an ally of Germany until 08.09.1943 “is flawed
because it confuses the regime of responsibility for violations of jus ad bellum with the
consequences of violations of the provisions of jus in bello, and in particular it ignores the special
regime of responsibility for serious breaches of international humanitarian law”. Also in relation to
my third question, Italy claimed that “[t]he fact that Italian victims had access to German courts
does not mean that they were given an effective legal avenue to obtain reparation”. It argued that
German laws imposed a number of “unduly restrictive requirements” for Italian victims to receive
reparation 115 .
XII. The Prohibition of Forced Labour at the Time of the II World War
1. Normative Prohibition
97. The legal regulation of forced labour at the time of II world war was based on the
1930 ILO Convention (n. 29) on Forced Labour, which came into force on 01.05.1932. The
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- 31 Convention provided for a series of restrictions and prohibitions of forced labour, aiming ultimately
to its total suppression. The 1930 ILO Convention (n. 29) made clear that prisoners of war may not
be employed in any way that is connected with the operations of war (manufacture, transport of
arms and munitions) or for unhealthy or dangerous work (Articles 31-32). In case of violations
they have the right to complaint (Article 31); moreover, more arduous work cannot be used as a
disciplinary measure (Article 31).
98. Forced labour, in the sense of labour imposed under coercion or the threat of penalty
(Article 2 (1)), has been condemned and expressly prohibited ever since the 1930 ILO Convention
(no 29) 116 , despite the distinct contexts wherein forced labour was imposed as time went on. The
1930 ILO Convention (no 29) was followed by the 1957 Abolition of Forced Labour Convention, to
meet practically universal acceptance. As I sustained in my earlier Dissenting Opinion
(paras. 130-132) in the Court’s Order of 06.07.2010 in the case of the Jurisdictional Immunities of
the State (Germany versus Italy, counter-claim), their underlying principles, informing and
conforming the abolition of forced labour in general international law, belong nowadays to the
domain of jus cogens 117 .
99. Furthermore, in the domain of international humanitarian law, the treatment of prisoners
of war or civilian populations during armed conflict was governed, at the time of the II world war,
by the 1907 IV Hague Convention and by the 1929 Geneva Convention on Prisoners of War; the
1929 Geneva Convention added the prohibition of forced labour that was unhealthy or dangerous
for the prisoners of war (Articles 28-34). Still in connection with the prohibition of forced labour,
at that same time, the 1926 Geneva Anti-Slavery Convention prohibited slavery and slave trade; it
expressly set forth the obligation of States “to take all measures to prevent compulsory or forced
labour from developing into conditions analogous to slavery” (Article 5).
100. The Regulations concerning the Laws and Customs of War on Land, annexed to the
aforementioned 1907 IV Hague Convention, prohibited, with regard to forced labour of inhabitants
of occupied territories, to involve those inhabitants in the work of “military operations against their
own country” (Article 52). Germany signed the 1907 IV Hague Convention on 18.10.1907 and
ratified it on 27.11.1909.
In addition, it should be noted that Germany ratified the
1930 ILO Convention (n. 29) on Forced Labour only on 13.06.1956. Be that as it may, even if this
later ratification removed jurisdiction on the basis of this Convention before mid-1956, the
responsibility of Nazi Germany subsisted. No one would dare to deny the wrongfulness of forced
labour, already at the time of the II world war.
101. The forced labour regime, as organised by Nazi Germany, could be equated to
“enslavement”, given the presence of the elements constitutive of this crime, namely, the subjection
of a part of a population of an occupied territory, in order to sever forced or compulsory labour,
meant to be permanent, and undertaken in conditions similar to slavery under the heel of private
persons 118 . It was the policy of Nazi German authorities to let exhausted forced labourers die;
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- 32 sometimes they actively killed forced labourers when they could no longer work.
circumstances could make their policy fall under the “enslavement” definition 119 .

Such

2. Judicial Recognition of the Prohibition.
102. That State policy of Nazi Germany was to have repercussions in the work and findings
of the International Military Tribunal of Nuremberg, shortly after the II world war. The
1945 Charter of the Nuremberg Tribunal listed, among war crimes, the “deportation to slave labour
or for any other purpose of civilian population of or in occupied territory” (Article 6 (b)); and,
among crimes against humanity, the “enslavement, deportation, and other inhumane acts
committed against any civilian population, before or during the war” (Article 6 (c)). The
prohibition of forced labour and enslavement was already established, as indicated above, in the
corpus juris gentium, in international instruments of the ILO as well as of international
humanitarian law.
103. It was then, with the work of the Nuremberg Tribunal, to gain judicial recognition as
well. In fact, the question of forced labour during the II world war was examined by the
Nuremberg Tribunal, which, in the case of the Major War Criminals (Judgment of 01.10.1946),
recalled that Article 6(b) its Charter 120 provides that the “ill-treatment, or deportation to slave
labour or for any other purpose, of civilian population of or in occupied territory shall be a war
crime”. The Tribunal further reminded that “[t]he laws relating to forced labour by the inhabitants
of occupied territories are found in Article 52 of the Hague Convention” of 1907 121 .
104. In this regard, the Nuremberg Tribunal concluded that “[t]he policy of the German
occupation authorities was in flagrant violation of the terms of [the Hague Convention of 1907]”
and that an “idea of this policy may be gathered from the statement made by Hitler in a speech on
9th November, 1941”, asserting that “the German occupation authorities did succeed in forcing
many of the inhabitants of the occupied territories to work for the German war effort, and in
deporting at least 5,000,000 persons to Germany to serve German industry and agriculture”. It also
noted that “[i]nhabitants of the occupied countries were conscripted and compelled to work in local
occupations, to assist the German war economy” and that “[i]n many cases they were forced to
work on German fortifications and military installations” 122 .
105. From the above statement by Hitler, singled out by the Nuremberg Tribunal itself, there
can be no doubt whatsoever that widespread forced labour of inhabitants of the occupied territories
in the German war industry during the II world war, was a State policy of Nazi Germany. Such
State policy was in flagrant violation of International Law, both conventional and customary.
106. In fact, the Nuremberg Tribunal further observed that a vigorous propaganda campaign
was set up to induce workers to volunteer to work in Germany, and, in some instances, labourers
and their families were threatened by the police in case they refused to go to Germany 123 . The
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- 33 evidence before the Tribunal showed that the workers were sent under guard to Germany and were
often crammed in trains without adequate food, heat, clothing or sanitary facilities, and
demonstrated that the treatment of workers in Germany was, in many cases, brutal and degrading;
the Tribunal also found that, many prisoners of war were allocated to work directly in relation to
military operations, in violation of Article 31 of the 1929 Geneva Convention 124 .
107. As to the customary nature of the rules that it applied, the Nuremberg Tribunal further
stated that:
“Article 6 of the Charter provides:
‘(b) War Crimes: namely, violations of the laws or customs of war. Such
violations shall include, but not be limited to, murder, ill-treatment or
deportation to slave labour or for any other purpose of civilian population of
or in occupied territory, murder or ill-treatment of prisoners of war or
persons on the seas, killing of hostages, plunder of public or private
property, wanton destruction of cities, towns or villages or devastation not
justified by military necessity;
(c) Crimes against Humanity: namely, murder, extermination, enslavement,
deportation, and other inhumane acts committed against any civilian
population, before or during the war, or persecutions on political, racial or
religious grounds in execution of or in connection with any crime within the
jurisdiction of the Tribunal, whether or not in violation of the domestic law
of the country where perpetrated’. (. . .)
The Tribunal is of course bound by the [Nuremberg] Charter, in the definition
which it gives both of War Crimes and Crimes Against Humanity. With respect to
War Crimes, however, as has already been pointed out, the crimes defined by
Article 6, section (b), of the [Nuremberg] Charter were already recognized as
War Crimes under International Law. They were covered by Articles 46, 50, 52,
and 56 of The Hague Convention of 1907, and Articles 2, 3, 4, 46, and 51 of the
Geneva Convention of 1929. That violations of these provisions constituted crimes
for which the guilty individuals were punishable is too well determined to admit of
argument.” 125
108. The Nuremberg Tribunal further found that, by 1939, the rules laid down in the
Hague Convention of 1907 were recognized by all “civilised nations”, and were regarded as being
declaratory of the laws and customs of war referred to in Article 6 (b) of the Nuremberg Charter.
As to crimes against humanity, the Nuremberg Tribunal concluded that “[t]he policy of terror was
certainly carried out on a vast scale, and in many cases was organised and systematic” and
concerning “[t]he policy of persecution, repression and murder of civilians in Germany before the
war of 1939, who were likely to be hostile to the Government” it found that such policy “was most
ruthlessly carried out”. The Tribunal thus concluded that “from the beginning of the war in 1939
war crimes were committed on a vast scale, which were also crimes against humanity” and held
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- 34 that “they were all committed in execution of, or in connection with, the aggressive war, and
therefore constituted crimes against humanity” 126 .
109. For its part, the International Military Tribunal for the Far East (the Tokyo Tribunal), in
its Judgment of 12.11.1948, also expressed concern with regards to the use of forced labour, the
method of recruitment, the confination of labourers in camps; the Tokyo Tribunal was also
concerned with the little or no distinction made “between these conscripted laborers on the one
hand and prisoners of war and civilian internees on the other hand”, all being regarded as
“slave laborers” 127 .
110. In our days, in its recent adjudication of the case Kononov versus Latvia (2008-2010),
lodged with the European Court of Human Rights (ECtHR) by a survivor of the II world war, the
ECtHR (Former III Section, Judgment of 24.07.2008) saw it fit to undertake an examination of the
evolution of International Humanitarian Law, from the I and II Hague Peace Conferences
(1899 and 1907) to the aftermath of the II world war (the Nuremberg and Tokyo Tribunals trials,
and the 1949 Geneva Conventions), to determine that the subjugation and the ill-treatment of
civilians was already prohibited well before the II world war (paras. 55-70).
111. In the same line of reasoning, the ECtHR, in its subsequent Judgment (Grand Chamber,
of 17.05.2010) in the Kononov versus Latvia case, deemed it fit to undertake to an ever greater
depth such examination of the evolution of International Humanitarian Law, this time from the
earlier codifications of the XIXth century to the aftermath of the II world war (paras. 206-217), to
find that “the ill-treatment, wounding and killing” of villagers (in any case hors de combat)
constituted, already by the time of the 1907 Hague Regulations, “a war crime” (para. 216). The
Court pondered, inter alia, that:
“While the notion of war crimes can be traced back centuries, the
mid-XIXth century saw a period of solid codification of the acts constituting a war
crime and for which an individual could be held criminally liable. The Lieber Code
[of] 1863 [ the Oxford Manual of 1880 ( . . . )], and in particular the [1874]
Draft Brussels Declaration, ( . . . ) inspired The Hague Convention and Regulations
[of] 1907. These latter instruments were the most influential of the earlier
codifications and were, in 1907, declaratory of the laws and customs of war: they
defined, inter alia, relevant key notions (combatants, levée en masse, hors de combat),
they listed detailed offences against the laws and customs of war and they provided a
residual protection through the Martens Clause, to inhabitants and belligerents for
cases not covered by the specific provisions of The Hague Convention and
Regulations [of] 1907. Responsibility therein was on States, which had to issue
consistent instructions to their armed forces and pay compensation if their armed
forces violated those rules” (para. 207).
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- 35 112. After reviewing the “Hague” and the “Geneva” branches of humanitarian law, “the
latter supplementing the former”, in the course of the second half of the XIXth century and the
first half of the XXth century, the European Court further recalled that the Charter of the
Nuremberg Tribunal provided a “non-exhaustive definition of war crimes”, and its judgment
opined that the humanitarian rules enshrined into the 1907 Hague Convention and Regulations
were generally recognized as being
“‘declaratory of the laws and customs of war’ by 1939 and that violations of those
provisions constituted crimes for which individuals were punishable” (para. 207).
113. The ECtHR then added that “[i]nternational and national law (the latter including
transposition of international norms) served as a basis for domestic prosecutions and liability”
(para. 208) 128 . In sum, from the review above, it is clear that there has also been further judicial
recognition of the fact that, well before the II world war, ill-treatment of civilians (such as forced
labour) was illegal, ⎯ it was a war crime, ⎯ and engaged both State and individual responsibility.
3. The Prohibition in Works of Codification
114. The prohibition of forced labour as a form of slavery is not to be taken lightly, keeping
in mind the long time it has taken to eradicate it, and the fact that it still survives in our days. Time
and time again attention has been drawn into the everlasting struggle against forced labour as slave
work. In this respect, in 1958, for instance, J. H. W. Verzijl pointed out that it was “shocking to
have to acknowledge” that any attempt to deal with stigmatized abuses and disgraces of the past
was “relatively recent”. Thus,
“It will suffice to remind ourselves of the humiliating historical evidence that
the formal abolition of slavery was only reluctantly achieved, little by little, during the
XIXth century, that hidden or even overt forms of serfdom still flourish (. . .), that it
was still necessary in 1956 to conclude a Convention for the Abolition of Slavery, the
Slave Trade and Institutions and Practices Similar to Slavery, (. . .) a still existing evil
surviving from the past” 129 .
115. When, early in its life and in the era of the United Nations itself, the
International Law Commission (ILC) formulated the Principles of International Law Recognized in
the Charter of the Nuremberg Tribunal and in the Judgment of the Tribunal (1950), it included,
among “war crimes”, the “deportation to slave-labour or for any other purpose of civilian
population of or in occupied territory” (Principle VI (b)); and it likewise included, among “crimes
against humanity”, the “enslavement, deportation and other inhuman acts done against any civilian
population” (Principle VI (c)) 130 . Codified in 1950, those principles were already deeply-engraved
in the universal juridical conscience for a long time. Those crimes were already prohibited by
international law likewise for a long time.
116. The fact remains that the prohibition of forced labour as a form of slavery soon marked
its presence in endeavours of codification, not only of the ILC in the mid-XXth century, but also of
the International Committee of the Red Cross (ICRC) in the middle of last decade. In fact, in
accordance with a study undertaken by the ICRC on Customary International Humanitarian Law,
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- 36 published in 2005, uncompensated and abusive forced labour is prohibited; the study asserts that
such prohibition of forced labour attained the status of “a norm of customary international law
applicable in both international and non-international armed conflicts” 131 (Rule 95).
4. International Crimes and the Prohibitions of Jus Cogens
117. The fact remains that, by the time of the II world war, forced labour as a form of slave
work was already prohibited by international law. Well before the II world war, and indeed before
the I world war, its wrongfulness was widely acknowledged. The fact that wrongful practices
nevertheless persisted, in times of peace and or armed conflict, ⎯ as they still persist
today, ⎯ does not mean that there was a legal void in that respect. The prohibitions of
international law do not cease to exist because violations occur. Quite on the contrary, such
violations entail legal consequences for those responsible for them.
118. Already at the beginning of the XXth century, the IV Hague Convention of 1907
contained, in its preamble, the célèbre Martens clause (cf. infra), invoking, for cases not included
in the adopted Regulations annexed to it, “the principles of humanity” and “the dictates of the
public conscience” (para. 8). Due attention had been taken not to leave anyone outside the
protection granted by the corpus juris gentium, ⎯ by conventional and customary international
law, ⎯ against forced and slave work in armaments industry. Such protection was extended by
the jus gentium to human beings, well before the sinister nightmare and the horrors of the
Third Reich.
119. In this line of thinking, in my previous Dissenting Opinion (paras. 144-146) in the
Court’s Order of 06.07.2010 in the present case of the Jurisdictional Immunities of the State
(Germany versus Italy, counter-claim), I drew attention (in the light of the submissions of the
contending parties themselves in the present case, not necessarily diverging herein) to the incidence
of jus cogens, in the absolute prohibition of forced and slave work in the war industry. In this
respect, I pondered therein:
“In fact, we can go back, ⎯ even before the II Hague Peace Conference
(1907), ⎯ to the time of the I Hague Peace Conference (1899) ( . . . ). By the end of
the XIXth century, in the days the I Hague Peace Conference, there was a sense that
States could incur into delictual responsibility for mistreatment of persons (e.g., for
transfer of civilians for forced labour); this heralded the subsequent age of criminal
responsibility of the individual State officials, with the typification of war crimes and
crimes against humanity.
The gradual awakening of human conscience led to the evolution from the
conceptualization of the delicta juris gentium to that of the violations of international
humanitarian law (in the form of war crimes and crimes against humanity), ⎯ the
Nuremberg legacy, ⎯ and from these latter to that of the grave violations of
international humanitarian law (with the four Geneva Conventions on International
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- 37 Humanitarian Law of 1949, and their I Additional Protocol of 1977) 132 . With that
gradual awakening of human conscience, likewise, human beings ceased to be objects
of protection and became reckoned as subjects of rights, starting with the fundamental
right to life, encompassing the right of living in dignified conditions.
Human beings were recognized as subjects of rights in all circumstances, in
times of peace as well as of armed conflict. As to the former, may it here be briefly
recalled that, well before the 1948 Universal Declaration of Human Rights, in the
inter-war period, the pioneering experiments of the minorities system and the
mandates system under the League of Nations granted direct access to the individuals
concerned to international instances (the Minorities Committees and the
Permanent Mandates Commission, respectively), in order to vindicate the rights
emanated directly from the law of nations (the evolving jus gentium). As to the latter,
likewise, as from the II Hague Peace Conference of 1907 onwards, human beings
were recognized as being entitled to war reparations claims” (paras. 144-146).
120. This being so, such right to war reparations claims, being recognized well before the
end of the II world war, could not be waived by States in their agreements with other States; it was
related to other rights inherent to the human beings victimized by the cruelty and untold human
suffering of arbitrary detention, deportation and forced labour in war industry. I have already
considered this point in the present Dissenting Opinion (cf. item VII, supra). In a logical sequence,
I deem it now appropriate to turn attention to the oral pleadings of the contending parties, and the
intervening State, on jus cogens and removal of immunity, and next to the problem of the
opposition of State immunity to the individuals’ right of access to justice.
XIII. Oral Pleadings of the Parties, and the Intervening State, on Jus Cogens
and Removal of Immunity: Assessment
121. As to jus cogens and State immunity, Germany contends that reference is here made to
primary rules of international law and not secondary rules (such as the consequences of
violations) 133 . Germany argues that there cannot be an issue of conflict between two rules of
general international law, only a question of whether one of them has been modified by the
operation of the other, and in the present case, in its view, State practice does not indicate that rules
of State immunity have been modified in any way 134 .
122. Italy, in turn, claims that jus cogens norms have effects on the realm of
State responsibility, also for the prevention of breaches of international law 135 . Italy’s position is
that in some specific cases, there is a right to lift immunity in order to enforce jus cogens rules 136 .
132
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- 38 Hence the correctedness of the decision of the Italian Court of Cassation to lift immunity in such
cases of violation of jus cogens rules, putting an end to the continuation of the violation by
Germany 137 .
123. Greece, for its part, argued that, according to the Greek courts, if rules endowed with a
peremptory character have been breached, State immunity cannot be invoked 138 ; in its view, the
attempt to draw a distinction between a substantive rule (jus cogens) and a procedural one
(State immunity) does not have a legal value. A procedural rule cannot take precedence over the
substantive jus cogens rule, since that would be inconsistent with the purpose and ratio of the
substantive rule, and would result in impunity for the States that have committed such grave
breaches of peremptory norms 139 . Moreover, ⎯ it added, ⎯ such a distinction would hamper the
right to an effective remedy, as provided for in international instruments 140 ; thus, effective access
to courts for the enforcement of such rules (with no bar to jurisdiction due to immunity) ought to be
recognized 141 .
124. Germany retorted that a decision to set aside immunity would destabilize peace
settlements and the principle of pacta sunt servanda itself, as all peace treaties would be
142
undermined by individual suits for compensation (and even Italy itself could face such suits) . It
also claimed that the common good ought not to be undermined for the individual good, ⎯ and
thus human rights cannot be recognized to be able to jeopardize the structure of the international
society.
125. Italy replied that what is requested from the Court is to examine the legality of certain
decisions of Italian courts based on a very specific factual background, which makes the present
case unique. Thus, the decision of the Court cannot be considered to have the catastrophic
143
consequences that Germany claims that it may have on the whole international legal system .
Italy added that its view brings one closer to the “principle of complementarity”, as its argument is
that an individual has the right to address his/her national courts only if he/she is unsuccessful
144
before the courts of the State in breach .
126. As to the Judgment of the Areios Pagos in the Distomo Massacre case, Greece recounts
the proceedings before Greek Courts and the decisions thereof, and argues that the
Greek Special Supreme Court is not a “constitutional court”; it enjoys such a role only in limited
situations regarding the constitutionality of laws and it does not correspond to the Courts of other
States, the decisions of which take precedence within their legal order 145 . Thus, the impact of the
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- 39 decision in the Greek legal order raises some questions, but cannot be considered as having
reversed the decision of Areios Pagos in the Distomo Massacre case 146 .
127. In this respect, Germany claims that, despite the arguments raised by Greece, it is a fact
that following the Special Supreme Court’s decision on the Margellos case, the Greek legal order
does not recognize any limitation to sovereign immunity for acts jure imperii, as the decision of
that Court is a binding precedent for all Greek courts 147 . Germany also argues that the recognition
and the enforcement of the Greek decision in the Distomo case by the Italian courts violated
Germany’s immunity 148 . In this regard, Germany also notes the acceptance of the Agent of Italy
regarding the illegality of the judicial mortgage on the Villa Vigoni and the will of Italy to remedy
the situation 149 .
128. Italy argues that the enforcement of the Distomo Massacre judgment was not a
consequence of the alleged “forum shopping” created by the Ferrini decision, and that there is no
principle that renders any foreign State immune for recognitions proceedings. Furthermore, it
argues that since the Greek courts had not recognized immunity to Germany based on the same
justifications and on similar circumstances as those of the Ferrini case, Italy had no duty to accord
immunity to Germany 150 .
129. In my understanding, what jeopardizes or destabilizes the international legal order, are
the international crimes, and not the individual suits for reparation in the search for justice. In my
perception, what troubles the international legal order, are the cover-up of such international crimes
accompanied by the impunity of the perpetrators, and not the victims’ search for justice. When a
State pursues a criminal policy of murdering segments of its own population, and of the population
of other States, it cannot, later on, place itself behind the shield of sovereign immunities, as these
latter were never conceived for that purpose. Grave breaches of human rights and of international
humanitarian law, amounting to international crimes, are not at all acts jure imperii. They are
anti-juridical acts, they are breaches of jus cogens, that cannot simply be removed or thrown into
oblivion by reliance on State immunity. This would block the access to justice, and impose
impunity. It is, in fact, the opposite should take place: breaches of jus cogens bring about the
removal of claims of State immunity, so that justice can be done.
XIV. State Immunity versus The Right of Access to Justice
1. The Prevailing Tension in the Case-Law of the European Court of Human Rights.
(a) The Al-Adsani Case (2001)
130. The tension between the right of access to justice and State immunity has been present
in the recent case-law of the European Court of Human Rights (ECtHR). The leading case of
Al-Adsani versus United Kingdom (2001) concerned the claim of a dual British/Kuwaiti national
against the United Kingdom, wherein he argued that British courts had failed, in breach of
Articles 6 and 13 of the European Convention of Human Rights (ECHR), to protect his right of
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- 40 access to a court by granting State immunity to Kuwait, against which he had brought a civil suit
for torture suffered while he was detained by the authorities in Kuwait.
131. In its Judgment of 21.11.2001, the ECtHR (Grand Chamber), while accepting that the
prohibition of torture has acquired the status of a norm of jus cogens in international law,
nevertheless found itself unable to discern any firm basis for the conclusion that a State “no longer
enjoys immunity from civil suit in the courts of another State where acts of torture are alleged” 151 .
This decision of the ECtHR (Grand Chamber) was taken by 9 votes to 8 152 . The shortcomings of
the majority’s reasoning are well formulated in the Joint Dissenting Opinion of Judges Rozakis and
Caflisch joined by Judges Wildhaber, Costa, Cabral Barreto and Vajić; they rightly concluded that,
when there is a conflict between a jus cogens norm and any other rule of international law, the
former prevails, with the consequence that the conflicting rule does not have legal effects which
contradict the content of the peremptory rule 153 .
132. In my understanding, the Dissenting Judges touched upon the crux of the matter in the
majority’s reasoning. Unlike the majority, they duly drew the necessary consequence of the
finding that the prohibition of torture has attained the status of jus cogens, namely: a State cannot
hide itself behind the rules of State immunity in order to evade the consequences of its actions and
to avoid civil proceedings for a claim of torture before a foreign jurisdiction 154 . The
Dissenting Judges also reasoned that the distinction drawn by the majority between criminal and
civil proceedings is not in line with the very essence of the operation of jus cogens rules: indeed,
the criminal or civil nature of the proceedings at issue is not material, as what really matters is the
fact that there was a violation of a jus cogens norm and thus any jurisdictional bar has to be lifted
“by the very interaction of the international rules involved” 155 .
133. Similarly, in his Dissenting Opinion, Judge Loucaides pondered that, once it is accepted
that the prohibition of torture is indeed a jus cogens norm, the consequence is that no immunity can
be invoked in respect of proceedings whose object is the attribution of responsibility for acts of
torture 156 . It is indeed regrettable that the reasoning of the Court’s majority failed to draw the
relevant conclusions of the finding that the prohibition of torture is a jus cogens norm, which would
entail, in the circumstances of the Al-Adsani case, an invalidating effect on the plea of
State immunity 157 . Yet, the Court’s majority at least accepted the customary law nature of rules on
State immunity, with the recognition of their state of transition and of the possibility of imposing
limitations upon them (even when States act jure imperii), which seems to leave the door open for
future developments in the correct line 158 .
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- 41 134. In the present case of Germany versus Italy before this Court, Italian courts rightly drew
the necessary legal conclusion on the effect of violations of norms that have the status of jus cogens
upon the plea for State immunity in relation to civil claims. The facts underpinning the present
case constitute violations of peremptory norms, and the responsibility of Germany for these
violations is not contested. Thus, in the line of the right reasoning of the Dissenting Judges in the
case of Al-Adsani before the ECtHR, the consequence is that Germany cannot hide behind rules of
State immunity to avoid proceedings relating to reparations for violations of jus cogens norms
before a foreign jurisdiction (Italy). In this regard, it should not pass unnoticed that, unlike in the
Al-Adsani case, where the complained conduct did not take place in the forum State (but rather in
Kuwait), some of the claims lodged with Italian courts pertained to crimes committed in whole or
in part on the territory of Italy itself 159 .
(b) The McElhinney Case (2001)
135. The McElhinney versus Ireland case (2001) concerned a claim for damages, pertaining
to a legal action lodged in Ireland against both the British soldier who shot the claimant and the
Secretary of State for Northern Ireland. The domestic courts rejected his claim on the basis of the
plea of immunity submitted by the United Kingdom. The ECtHR (Grand Chamber), in its
Judgment of 21.11.2001, held that, while there appeared to be “a trend in international and
comparative law towards limiting State immunity” for personal injury caused by an act or omission
committed in the territory of the forum State, the practice was “by no means universal” (para. 38).
It then found, by 12 votes to 5, that the decisions of the Irish courts had not exceeded “the margin
of appreciation in limiting an individual’s right to access to court” (para. 40).
136. Two of the 5 Dissenting Judges (Rozakis and Loucaides), in their respective individual
Dissenting Opinions, held that the majority’s Decision did not take into account developments in
international law, and disproportionately restricted the right of access to courts, unduly affecting
and impairing the essence of this right. Judge Loucaides added that
“The international law immunities originated at a time when individual rights
were practically non-existent and when States needed greater protection from possible
harassment through abusive judicial proceedings. The doctrine of State immunity has
in modern times been subjected to an increasing number of restrictions, the trend
being to reduce its application in view of developments in the field of human rights
which strengthen the position of the individual” (para. 4).
137. The other three Dissenting Judges (Caflisch, Cabral Barreto and Vajic), in their
Joint Dissenting Opinion, also supported compliance with the right of access to courts under
Article 6 (1) of the European Convention (disproportionately restricted in the present case), as
under Article 12 of the U.N. Convention on the Jurisdictional Immunity of States and their
Property, there was at present “no international duty, on the part of States, to grant immunity to
other States in matters of torts caused by the latter’s agents”. They further pondered that
“The principle of State immunity has long ceased to be a blanket rule exempting
States from the jurisdiction of courts of law. ( . . . ) [T]he edifice of absolute immunity
of jurisdiction (and even of execution) began to crumble, in the first quarter of the
XXth century, with the advent of State trading ( . . . ).

159

Cf. ICJ, Compte rendu CR 2011/18, pp. 41-46.

- 42 ( . . . ) [E]xceptions to absolute immunity have gradually come to be recognized
by national legislators and courts, initially in continental Western Europe and, much
later, in common law countries ( . . . )
The exceptions in question have also found their way into the international law
on State immunity, especially the tort exception” (paras. 2-4).
138. In the present case of the Jurisdictional Immunities of the State before this Court, it is
telling, ⎯ as Italy argues, ⎯ that the claimants pursued their suit before German courts, which did
not find in their favour. Thus, the reasoning of the ECtHR in the McElhinney case, that it was open
to the applicant to bring a legal action in Northern Ireland (as he in fact did), is not readily
applicable to the circumstances of the present case before this Court, as the original claimant did
pursue other avenues before turning to Italian courts: in the present case there was no other
reasonable alternative means to protect the rights at stake effectively 160 .
(c) The Fogarty Case (2001)
139. The case of Fogarty v. United Kingdom (Judgment of 21.11.2001) concerned an
employment-related dispute (an allegation of victimization and discrimination by a former
employee of the U.S. Embassy in London). The ECtHR observed in this case that there was a trend
in international and comparative law towards limiting State immunity with respect to employmentrelated disputes. It further noted that the ILC did not intend to exclude the application of State
immunity when the subject of the proceedings was recruitment, including recruitment to a
diplomatic mission.
140. The ECtHR concluded that State practice concerning employment of individuals by an
Embassy of a foreign State is not uniform. The ECtHR observed that the limitations applied to the
right of access to court must “not restrict or reduce the access left to the individual in such a way or
to such an extent that the very essence of the right is impaired” (para. 33), but decided as in the
other aforementioned cases. In the circumstances of the present case of the Jurisdictional
Immunities of the State before this Court, it seems, however, ⎯ as Italy argued, ⎯ that “no other
avenue would have remained open for war crime victims to obtain reparation” 161 .
(d) The Kalogeropoulou and Others Case (2002)
141. Last but not least, the case of Kalogeropoulou and Others (2002) was brought by
applicants who were relatives of the victims of the Distomo massacre. The applicants raised
complaints under Article 6 of the ECHR and Article 1 of Protocol n. 1 to the ECHR. The ECtHR’s
Chamber seized of the case declared it inadmissible (Decision of 12.12.2002), even though, unlike
the case of Al-Adsani, this case of Kalogeropoulou and Others pertained to crimes against
humanity committed in the territory of the forum State (i.e., Greece). Notwithstanding, the Court’s
Chamber’s decision rested on the premise that the right of access to court may be subject to
limitations (proportionate to the aim pursued). Such limitations, however, in my understanding
cannot impair the very essence of the right of access to court.
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- 43 142. The conclusion reached by the Court’s Chamber was that some restrictions on access to
court ought to be regarded as an inherent to fair trial, and it referred to State immunity; but it
added that this “does not preclude a development in customary international law in the future”
(p. 9). This statement seems to go slightly further than the finding in the Al-Adsani and the
McElhinney precedents, which did not expressly articulate this “open door” for future
developments. Even if such an “open door” for future developments may not appear an entirely
sufficient finding of the ECtHR’s Chamber, it thus at least reckoned, one decade ago (in 2002),
that the law on the matter at issue was undergoing a process of transition 162 .
2. The Prevailing Tension in the Case-Law of National Courts
143. The aforementioned tension, prevailing also in the case-law of national courts, was
object of attention of the contending parties in their oral pleadings before the Court, particularly in
their respective views of the Judgment of the Italian Court of Cassation in the Ferrini case (2004).
Germany claimed that the Corte di Cassazione decided to substitute itself for the legislator and
introduce a new rule, which has not yet gained international support in State practice and judicial
decisions of other States 163 ; it further contended that the practice of domestic courts shows
recognition of the rule of State immunity even in cases of international crimes 164 . Germany
concluded on this point that the Ferrini Judgment of the Corte di Cassazione remained, in its view,
an isolated decision in State practice, and that jurisdictional immunity in respect of acts jure imperii
remains a firm rule in international law 165 .
144. Italy, in turn, argued that the Ferrini decision did not harm the rule of immunity, which
still remains fundamental, but rather redefined it in order to ensure compliance with the basic
obligations of the international community 166 ; sovereign immunity for acts jure imperii is not to be
regarded as absolute, as it is subject to exceptions such as the tort exception. It is, in its view, for
national courts to classify and define the acts of a foreign State in order to decide whether they are
covered by immunity or not 167 . Italy further contended that, in the Ferrini case, the
Corte di Cassazione also ensured the effective access to justice for victims of violations, which has
two constitutive elements: the right to a fair trial and the right to reparation. Since, according to
the German courts, Mr. Ferrini and the other victims were not entitled to reparations based on
German legislation, they could only have recourse to the Italian courts, and the Corte di Cassazione
had thus to adjust the principle of immunity so as to preserve the coherence of the international
rules that apply in this case 168 .
145. The decision of the Corte di Cassazione in the Ferrini case (2004) was just one of the
relevant decisions of the national courts invoked by the contending parties (Germany and Italy) and
162
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- 44 the intervening State (Greece) in the course of the proceedings of the present case on the
Jurisdictional Immunities of the State before this Court. In the course of the proceedings, the
contending parties as well as the intervening State referred to other pertinent decisions of national
courts, in order to substantiate their arguments on the matter at issue. Thus, in so far as the practice
of national courts pertaining to State immunity is concerned, for example, Germany referred, in
support of its claims, to a recent summary decision of the Israeli District Court of Tel
Aviv-Yafo 169 , to a decision of the Federal Court in Rio de Janeiro 170 , and to another decision of the
Polish Supreme Court 171 .
146. Italy, for its part, countered the claimant’s argument by contending that “when
confronted with claims arising from breaches of jus cogens rules, domestic courts have taken
different views as regards the question of the immunity enjoyed by the wrongdoing State” 172 . In
support of this contention, Italy cites, in addition to the aforementioned judgments of the Greek
Areios Pagos in the Distomo Massacre case and of the Italian Corte di Cassazione in the
Ferrini case, two other recent judgments, respectively from the Superior Court of Quebec 173 , and
from the French Cour de Cassation 174 , which, in its view, go “in the direction of recognizing that
the principle of immunity for acta iure imperii may be subject to restrictions in this kind of
cases” 175 .
147. Greece, for its part, points out that “the fundamental argument in the position of the
Greek courts is based on the recognition that there is an individual right to reparation in the event
of grave violations of humanitarian law” 176 . It argues that “the obligation on the State to
compensate individuals for violations of the rules of humanitarian law seems to derive from
Article 3 of the Fourth Hague Convention of 1907 ( . . . ). That is made clear by the fact that
individuals are not excluded from the text of Article 3. This line of argument also emerges from
the travaux préparatoires of the Second Hague Conference” 177 . Greece adds that the obligation to
pay reparation, on the part of the State which committed a wrongful act, is, in its view,
well-established in international law 178 . Human rights and international humanitarian law treaties
contain some specific rules that lay down a State obligation of reparation to the benefit of
individual victims of treaty breaches.
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- 45 148. The over-all picture resulting from the pleadings before the Court discloses the tension
which ensues from the relevant case-law of national courts, as to claims of State immunity and the
exercise of the right of access to justice. The Court could hardly thus base its reasoning on the
practice of national courts only. It has to resort to other present-day manifestations of international
law, such as those listed in Article 38 of its Statute (the formal “sources” of international law), and
to go beyond that, as it has done at times in the past. Only in this way can it perform properly its
function, in the settlement of a contentious case like the present one, as “the principal judicial organ
of the United Nations” (Article 92 of the U.N. Charter).
3. The Aforementioned Tension in the Age of the Rule of Law at National and International
Levels
149. This is even more compelling if one bears in mind the aforementioned tension in the
current age of the rule of law at national and international levels. The origins of this concept (the
rule of law essentially at domestic level), in both civil law and common law countries, can be traced
back to the end of the XVIIIth century, and it gradually takes shape throughout the XIXth century. It
comes to be seen, especially in the XXth century, as being conformed by a set of fundamental
principles and values, and the underlying idea of the needed limitation of power. One of such
principles is that of equality of all before the law.
150. The concept of rule of law moves away from the shortsightedness of legal positivism
(with its characteristic subservience to the established power), and comes closer to the idea of an
“objective” justice, at national and international levels, in line with jusnaturalist legal thinking.
Within the realm of this latter, it is attentive to the protection of human rights, anterior and superior
to the State. Not surprisingly, the concept of rule of law has marked its presence also in the
modern domain of the law of international organizations, within which it has gained currency in
recent years.
151. We witness, nowadays, within the framework of the general phenomenon of our age, that
of the jurisdictionalization of the international legal order itself, with the expansion of international
jurisdiction (as evidenced by the creation and co-existence of multiple contemporary international
tribunals) 179 , the reassuring enlargement of the access to justice ⎯ at international level ⎯ to a
growing number of justiciables 180 . Not surprisingly, the theme of the rule of law (preéminence du
droit) at national and international levels, has lately become one of the items of the
U.N. General Assembly itself (from 2006 onwards), wherein it has been attracting growing attention to
date 181 .
152. I have drawn attention to this development in my Dissenting Opinion
(paras. 55 and 101) in the case concerning Questions Relating to the Obligation to Prosecute or to
Extradite (Belgium versus Senegal, Order of 28.05.2009). An impulse to this development in the
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- 46 U.N. General Assembly was given by the 2005 progress review in the implementation of the
2000 Millenium Declaration and the Millenium Development Goals. Attention was drawn then to
a core group of multilateral treaties 182 , concerned, ultimately and to a large extent, with the rights
of the human person.
153. The World Summit Outcome, adopted in September 2005, recognized the needed
adherence to, and implementation of, the rule of law at national and international levels. The main
traits of that memorable exercise may thus be singled out: first, the aforementioned focus on
multilateral treaties; secondly, the search for the primacy of the rule of law; thirdly, the assertion
of that primacy at both national and international levels; and fourthly, the overcoming of the
purely inter-State outlook of the matter.
154. This, in my view, has an incidence in distinct areas of contemporary international law.
In so far as State immunities are concerned, for example, the 1972 European Convention on State
Immunity (Article 11) and the 2004 U.N. Convention on Jurisdictional Immunities of States and
Their Property (Article 12) provide for the personal injury (tort) exception. Both Conventions thus
acknowledge that their subject-matter does not exhaust itself in purely inter-State relations.
155. It goes in fact beyond them, in encompassing the way States treat human beings under
their respective jurisdictions. State immunities have not been devised to allow States that
committed atrocities (delicta imperii) to shield themselves behind them. Before turning to this
point, I shall address, in the following paragraphs, the old dichotomy between acts jure imperii and
acts jure gestionis (as considered in the present case), and the treatment of the human person in
face of State immunities, disclosing the shortsightedness and the overcoming of the strict
inter-State outlook.
XV. The Contentions of the Parties as to Acts Jure Imperii and Acts Jure Gestionis
156. In the present case before the Court opposing Germany to Italy, the contending parties
put forward distinct lines of arguments concerning the distinction between acta jure imperii and
acta jure gestionis for the purpose of the application of sovereign immunity, and, more broadly, on
the question of the evolution from absolute to relative immunity. Germany essentially argued that
at the time of German presence on Italian soil from 1943-1945 “the doctrine of absolute sovereign
immunity was uncontested”. It submitted that it was the United States Tate Letter, “based on a
general consensus, [that] brought about a fundamental turn-around in 1952”. It argued that since
then “judicial practice has distinguished between two categories of State activities, acta jure
imperii and acta jure gestionis” 183 .
157. For its part, Italy argued that, at first, the exercise of jurisdiction was made exclusively
based on the distinction between acta jure imperii and acta jure gestionis and that “more recently
the law and practice of many States” have also supported “exceptions to State immunity for some
activities in the domain of sovereign acts” 184 . Italy submitted that the evolution from absolute
immunity to relative immunity has its origins in the successive rulings of national courts. And
Greece reiterated this view in its “Written Statement” of 04.08.2011 (paras. 43-49). In this regard,
Italy referred to Belgian case-law as pioneer in the evolution of the private-acts exception to
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- 47 immunity and argued that Italian case-law, since the XIXth century, “has been consistent in
distinguishing the State as a political entity exercising sovereign powers and entitled to immunity
and the State as a legal person not entitled to immunity” 185 .
158. Italy added that “Belgian and Italian case law did not long remain isolated”, and there
were also repercussions in the same sense in legal doctrine as from the end of the XIXth century 186 .
Italy thus submitted that the turning point of the distinction between acta jure imperii and jure
gestionis, was not, as Germany claimed, represented by the United States Tate Letter of 1952, as
“well before the II world war, the denial of State immunity before municipal courts was not
considered prejudicial to the dignity or sovereignty of a foreign State” and “the evolution towards
restrictive immunity has its ratio in the necessity of protecting private persons”. It then added that
“exceptions to immunity are not limited to acta jure gestionis” 187 .
159. In the course of the oral pleadings before the Court, turning to the personal injury (tort)
exception ⎯ as provided for in Article 12 of the 2004 U.N. Convention on Jurisdictional
Immunities of States and Their Property, ⎯ Germany claimed that that provision does not codify
customary law, and does not apply to the actions of armed forces, and that international State
practice excludes armed forces from any exception to immunity 188 . Italy, for its part, argued that
the tort exception provides for the lift of immunity if the tortuous act took place in whole or in part
within the forum State, as it happened in the present case 189 . It further claimed that Article 12 of
the 2004 U.N. Convention does not make any distinction between acts jure imperii and acts jure
gestionis. And it added that the specific torts that German forces committed in Italy were not just
torts, but grave violations of jus cogens; thus, the tendency to recognize the tort exception in order
to provide relief and access to justice, coupled with the tendency to lift immunity in case of
breaches of peremptory norms, means that there was no obligation of Italy to accord immunity to
Germany for these acts 190 .
160. This debate between the contending parties was confined to the paradigm of inter-State
relations. It did not free itself from the chains of the lexicon of traditional international law, with
the exception of the sole reference to jus cogens. The evolution of law to which the two
contending parties referred, ⎯ with an entirely different reading and interpretation advanced by
each of them, ⎯ can be better appreciated within a larger framework, going well beyond the strict
outlook of an inter-State legal order. I purport to draw attention, in the following paragraphs, to this
point, so as to arrive at a better understanding of the matter at issue.
XVI. The Human Person and State Immunities: The Shortsightedness of
the Strict Inter-State Outlook
161. To that end, an appropriate starting-point lies in the identification of the distortions of
the State-centric outlook of the international legal order, leading to an awareness of myth
surrounding the role of the State. Shaken by the horrors of the II world war and the collapse of
reason (rational thinking) in European relations, Ernst Cassirer (1874-1945) studied the role played
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- 48 by myth in that collapse. He concluded, shortly before dying, that civilization was, ⎯ unlike what
most people used to assume, ⎯ not solid at all, but rather a fragile layer, below which lay extreme
violence and recurring massacres and atrocities throughout history 191 . The learned thinker
E. Cassirer, focusing on the XXth century myth of the State, identified the deleterious influence of
traces of Machiavellian thinking (dismissal of, or indifference to, ethical considerations), of
Hobbesian thinking (indissoluble links between the rulers and those ruled, with the subjection of
the latter to the former), and of Hegelian thinking (the State as the supreme historical reality that
has to preserve itself, the interests of which standing above anything, irrespective of any ethical
considerations) 192 .
162. One has to be careful with myths, ⎯ E. Cassirer further warned, ⎯ including the
“political myths”, in particular those who have led, in the XXth century, to so much extreme
violence and to totalitarianism 193 . Another learned thinker, the historian Arnold Toynbee, also
propounded the same view in this particular respect. In an insightful essay published in 1948,
A. Toynbee questioned the very bases of what was understood by civilization (as “a movement and
not a condition”), characterizing this latter as no more than quite modest advances at social and
ethical levels. Under its thin layer, ⎯ he added, ⎯ barbarism unfortunately persisted 194 , as
demonstrated by the uncontrolled and extreme violence of his times.
163. State-centric thinking, to the exclusion of human beings, gradually made its incursions
into international legal thinking, ⎯ with disastrous consequences, as illustrated by the horrors of
the II world war, and the successive atrocities throughout the XXth century and the beginning of
the XXIst century. The term “sovereignty”, for example, has a long-standing and troubling history:
from the times of Jean Bodin (1530-1596) and of Emerich de Vattel (1714-1767) up to the present,
in the name of State sovereignty ⎯ unduly and inadvertently diverted from inter-State to
intra-State relations, ⎯ millions of human beings were sacrificed. The misuses of language,
having repercussions in international legal thinking, sought to exert influence in the international
scenario, for whatever purposes, devoid of ethical considerations.
164. Soon it was realized that there should be limits to what one could do, in the sphere of
inter-State relations. International legal language became then engaged in the recognition and
construction of the principle of the equality of States, but again in the framework of sovereignty
(internal and external), pursuant to an essentially State-centric outlook and reasoning 195 . It was in
the blurred inter-State outlook of sovereignties in potential or actual confrontation that some
jargon, remindful of the Westphalian paradigm, was to flourish. Such was the case of State
immunities.
165. In fact, the origins of the term “immunity” (from Latin immunitas, deriving from
immunis) go back to the mid-XIIIth century; the word was used, from then onwards, to refer to the
condition of someone exempted from taxes, or from any charges or duties. Towards the end of the
XIXth century, the term “immunity” was introduced into the lexicon of constitutional law and
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- 49 international law (in relation to parliamentarians and diplomats, respectively) 196 . In criminal law,
it became associated with “cause of impunity” 197 . In international law, the term came to be used
also in respect of “prerogatives” of the sovereign State 198 .
166. In any case, as such, the term “immunity” has all the time meant to refer to something
wholly exceptional, an exemption from jurisdiction or from execution 199 . It was never meant to be
a “principle”, nor a norm of general application. It has certainly never been intended, by its
invocation, to except jurisdiction on, and to cover-up, international crimes, let alone atrocities or
grave violations of human rights or of international humanitarian law. It has certainly never been
intended to exclude reparations to victims of such atrocities or grave violations. To argue
otherwise would not only beg the question, but also incur into a serious distortion of the term
“immunity”.
167. The theory of State immunity was erected at a time and in an atmosphere which
displayed very little concern with the treatment dispensed by States to human beings under their
respective jurisdictions. Gradually, pursuant to an inter-State outlook perceived with myopia, the
gradual introduction was to take place, towards the end of the XIXth century, ⎯ due to a large
extent to the work of Italian and Belgian courts, and of national courts of the leading trading
nations, ⎯ of the distinction between acta jure imperii and acta jure gestionis: State immunity
was then limited only to the former, to the so-called acta jure imperii.
168. As this development took place, those responsible for it did not have in mind
international crimes: concern was rather turned to commercial transactions mainly, so as to
exclude the incidence of immunity when the State was acting as a private entity. Reliance upon
this distinction in legislative endeavours, including the drafting of conventions on State
immunities ⎯ such as the 1972 European Convention on State Immunity, adopted in Basel four
decades ago and in force as from 1976 ⎯ served at least to put an end to the notion of absolute
immunity 200 . Likewise, in the American continent, the Inter-American Juridical Committee of the
Organization of American States (OAS) concluded, in 1983, the Draft Inter-American Convention
on Jurisdictional Immunities of States, which took into account the on-going evolution towards
restricting State immunity.

196

Dictionnaire Historique de la Langue Française (dir. A. Rey), 3rd. ed., Paris, Dictionnaires Le Robert, 2000,
pp. 1070-1071; The Oxford English Dictionnary (prep. J. A. Simpson and E. S. C, Weiner), 2nd ed., vol. VII, Oxford,
Clarendon Press, 1989, p. 691; The Oxford Dictionary of English Etymology (eds. C. T. Onions et alii), Oxford,
Clarendon Press, 1966, p. 463; Dictionnaire étymologique et historique du français) (eds. J. Dubois, H. Mitterand and
A. Dauzat), Paris, Larousse, 2007, p. 415.
197

G. Cornu/Association Henri Capitant, Vocabulaire juridique, 8th rev. ed,, Paris, PUF, 2007, p. 467.

198

Ibid., p. 468.

199

Dictionnaire de Droit International Public (dir. J. Salmon), Bruxelles, Bruylant, 2001, pp. 559-560.

200

Cf., in general, inter alia, H. Fox, The Law of State Immunity, 2nd ed., Oxford, Oxford University Press, 2008,
pp. 502-598; M. Cosnard, La soumission des États aux tribunaux internes face à la théorie des immunités des États,
Paris, Pédone, 1996, pp. 203-403; T. R. Giuttari, The American Law of Sovereign Immunity ⎯ An Analysis of Legal
Interpretation, London, Praeger Publs., 1970, pp. 63-142; I. Sinclair, “The Law of Sovereign Immunity ⎯ Recent
Developments”, 167 Recueil des Cours de l’Académie de Droit International de La Haye (1980) pp. 121-217 and
243-266; P. D. Trooboff, “Foreign State Immunity: Emerging Consensus on Principles”, 200 Recueil des Cours de
l’Académie de Droit International de La Haye (1986) pp. 252-274; W. W. Bishop Jr., “New United States Policy
Limiting Sovereign Immunity”, 47 American Journal of International Law (1953) pp. 93-106; J. Combacau,
“L’immunité de l’État étranger aux États-Unis: La lettre Tate vingt ans après”, 18 Annuaire français de droit
international (1972) pp. 455-468; among others.

- 50 169. Such evolution was prompted by the involvement of States in commercial relations,
excluded from the domain of State immunity. The Inter-American Juridical Committee questioned
the “rigidity” of the classic distinction between acts jure imperii and jure gestionis, and refused to
make reference to such traditional categorization of acts 201 . In any case, it deliberately shifted
away from absolute immunity. The fact remains that restrictive immunity entered into the lexicon
of modern international law; but again, the underlying major concern, and the main motivation,
were with commerce, essentially with commercial relations and transactions, excluded therefrom.
170. In his sharp criticism of State immunities in 1951, Hersch Lauterpacht challenged the
prerogatives of the sovereign State that denied legal remedies to individuals for the vindication of
their rights; to him, absolute immunity led to injustice, and the move towards restrictive immunity,
on the ground of the distinction between acts jure imperii and jure gestionis, was not a solution
either, it failed to provide a guide or basis for the development of international law 202 . To
H. Lauterpacht, the concept of State immunity was rather “absolutist”, a manifestation of the
Hobbesian conception of the State; rather than a principle, it was an “anomaly”, to be reassessed in
the gradual “general progression towards the rule of law within the State” 203 . After all, one could
no longer “tolerate the injustice” arising whenever the State “screens itself behind the shield of
immunity in order to defeat a legitimate claim” 204 .
171. This becomes clearer if we move away from the rather circumscribed historical context
which motivated the formulation of the distinction between acts jure imperii and jure gestionis,
namely, trade relations and transactions. If we enter the larger domain to the treatment dispensed
by the State to human beings under their respective jurisdictions, that traditional distinction will
appear even more insufficient and inadequate. One ought to proceed to the definitive overcoming
of the strict and dangerous exclusively inter-State outlook of the past.
XVII. The State-Centric Distorted Outlook in Face of the Imperative of Justice
172. The beginning of the personification of the State ⎯ in fact, of the modern theory of the
State ⎯ in the domain of International Law took place, in the mid-XVIII century, with the work of
E. de Vattel (Le Droit des gens ou Principes de la loi naturelle appliquée à la conduite et aux
affaires des nations et des souverains, 1758), which was to have much repercussion in the
international legal practice of his times. The emphasis on State personality and sovereignty led to
the conception of an International Law applicable strictly to the relations among States (the jus
inter gentes, rather than the jus gentium), that is, an inter-State legal order; it amounted to a
reductionist outlook of the subjects of the law of nations, admitting only and exclusively the States
as such 205 .
173. The consequences of this State-centric distortion were to prove disastrous for human
beings, as widely acknowledged in the mid-Xth century. In the heyday of the inter-State frenzy,
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- 51 individuals had been relegated to a secondary level. To G.W.F. Hegel (1770-1831), ⎯ apologist
of the Prussian State, ⎯ for example, the individual was entirely subsumed under the State;
society itself was likewise subordinated to the State 206 . The State was an end in itself
(Selbstzweck), and freedom could only be the one granted by the State itself 207 . Hegel endorsed
and justified the authoritarian and absolutely sovereign State; to him, the State should be stronger
than society, and individuals could only pursue their interests within the sovereign State 208 .
174. From the late XIXth century onwards, legal positivism wholly personified the State,
endowing it with a “will of its own”, and reducing the rights of human beings to those which the
State “conceded” to them. The consent of the “will” of the States (according to the voluntarist
positivism) was erected into the alleged predominant criterion in International Law, denying jus
standi to individuals, to human beings; this rendered difficult a proper understanding of the
international community, and undermined International Law itself, reducing its dimension to that of
a strictly inter-State law, no more above but rather among sovereign States 209 . In fact, when the
international legal order moved away from the universal vision of the so-called “founding fathers”
of the law of nations (droit des gens ⎯ supra), successive atrocities were committed against human
beings, against humankind.
175. Such succession of atrocities, ⎯ war crimes and crimes against humanity, ⎯ occurred
amidst the myth of the all-powerful State, and even the social milieu was mobilized to that end.
The criminal policies of the State ⎯ gradually taking shape from the outbreak of the I world war
onwards ⎯ counted on “technical rationality” and bureaucratic organization; in face of the
aforementioned crimes, without accountability, individuals became increasingly vulnerable 210 , if
not defenceless. It soon became clear that there was a great need for justice, not only for the
victims of their crimes and their relatives, but for the social milieu as a whole; otherwise life would
become unbearable, given the denial of the human person, her annihilation, perpetrated by those
successive crimes of State 211 .
176. It was at the time of the prevalence of the inter-State myopia that the practice on State
immunity took shape and found its greatest development, discarding legal action on the part of
individuals against what came to be regarded as sovereign “acts of State”. Yet, the individual's
submission to the “will” of the State was never convincing to all, and it soon became openly
challenged by the more lucid doctrine. The idea of absolute State sovereignty, ⎯ which led to the
irresponsibility and the alleged omnipotence of the State, not impeding the successive atrocities
committed by it (or in its name) against human beings, ⎯ appeared with the passing of time
entirely unfounded. The State ⎯ it is nowadays acknowledged ⎯ is responsible for all its acts ⎯
both jure gestionis and jure imperii ⎯ as well as for all its omissions 212 . In case of (grave)
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- 52 violations of human rights, the direct access of the individuals concerned to the international
jurisdiction is thus fully justified, to vindicate such rights, even against their own State213 .
XVIII. The Human Person and State Immunities: The Overcoming
of the Strict Inter-State Outlook
177. In the present case concerning the Jurisdictional Immunities of the State (Germany
versus Italy, Greece intervening) before this Court, we are faced with a matter entirely different
from those which prompted the traditional doctrines of the past. We are here before the invocation
of State immunity in respect of the perpetration of international crimes (of grave violations of
human rights and of international humanitarian law), and of the individual victims’ right of access
to justice, in order to vindicate their right to reparation under general international law. What is the
relevance of that distinction between acta jure imperii and acta jure gestionis for the consideration
of the present case before the Court? None.
178. War crimes and crimes against humanity are not to be considered acta jure gestionis, or
else “private acts”; they are crimes. They are not to be considered acta jure imperii either; they
are grave delicta, crimes. The distinction between acts jure imperii and acts jure gestionis,
between sovereign or official acts of a State and acts of a private nature, is a remnant of traditional
doctrines which are wholly inadequate to the examination of the present case on the
Jurisdictional Immunities of the State before the Court. Such traditional theories, in their myopia
of State-centrism, forgot the lessons of the founding-fathers of the law of nations, pointing to the
acknowledgement that individuals are subjects of the law of nations (droit des gens).
179. No State can, nor was ever allowed, to invoke sovereignty to enslave and/or to
exterminate human beings, and then to avoid the legal consequences by standing behind the shield
of State immunity. There is no immunity for grave violations of human rights and of international
humanitarian law, for war crimes and crimes against humanity. Immunity was never conceived for
such iniquity. To insist on pursuing a strictly inter-State approach in the relationships of
responsibility leads to manifest injustice. The present case of the Jurisdictional Immunities of the
State (Germany versus Italy, Greece intervening) gives eloquent testimony of this.
180. Individuals are indeed subjects of international law (not merely “actors”), and whenever
legal doctrine departed from this, the consequences and results were catastrophic. Individuals are
titulaires of rights and bearers of duties which emanate directly from international law (the
jus gentium). Converging developments, in recent decades, of the International Law of
Human Rights, of International Humanitarian Law, and of the International Law of Refugees,
followed by those of International Criminal Law, give unequivocal testimony of this.
181. The doctrine of sovereign immunities, which blossomed with the myopia of a
State-centric approach, ⎯ which could only behold inter-State relations, ⎯ unduly
underestimated and irresponsibly neglected the position of the human person in international law,
in the law of nations (droit des gens). The distinction between acts jure imperii and acts jure
gestionis is of no assistance to a case like the present one before the Court. International crimes are
not acts of State, nor are they “private acts” either; a crime is a crime, irrespective of who
committed it.
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- 53 182. History shows that war crimes and crimes against humanity are generally committed by
individuals with the support of the so-called State “intelligence” (with all its cruelty), misuse of
language, material resources and the apparatus of the State, in pursuance of State policies. The
individual and the State responsibilities for such crimes are thus complementary, one does not
exclude the other; there is no room for the invocation of State immunities in face of those crimes.
183. Perpetrators of such crimes ⎯ individuals and States alike ⎯ cannot seek to avoid the
legal consequences of those anti-juridical acts, of those breaches of jus cogens, by invoking
immunities. International legal doctrine in our days appears to be at last prepared to acknowledge
the duties of States vis-à-vis individuals under their respective jurisdictions 214 . This should have
been the primary concern in the adjudication of the present case before the Court.
XIX. No State Immunities for Delicta Imperii
184. This brings me to the next point to consider, namely, the absence or inadmissibility of
State immunities in face of delicta imperii, of international crimes in breach of jus cogens. I shall
refer to two illustrations of such delicta imperii often referred in the course of proceedings of the
cas d’espèce, namely, the perpetration of massacres of civilians in situations of defencelessness (as
illustrated, inter alia, by the massacre of Distomo in Greece, and the massacre of Civitella in Italy),
and the practice of deportation and subjection to forced labour in war industry, that took place
during the II world war. Such delicta imperii, marking the factual origin of the claim of State
immunity before the Court, were committed within a pattern of extreme violence which led to
several other episodes of the kind, not only in Greece and Italy, but also in other occupied countries
as well, during the II world war.
1. Massacres of Civilians in Situations of Defencelessness
(a) The Massacre of Distomo
185. In my Separate Opinion at a prior stage of the present case concerning the
Jurisdictional Immunities of the State, opposing Germany to Italy, with Greece intervening
(Court’s Order of 04.07.2011, on Greece’s Request for Intervention), I have already referred to the
massacre of Distomo (on 10 June 1944), ⎯ wherein 218 villagers (men, women and children)
were murdered by the Nazi forces, ⎯ a massacre which was brought to the attention of the Court
in the course of the proceedings. In that Separate Opinion, I evoked one of the historical accounts
of it (para. 29).
186. There are, furthermore, other historical accounts of that massacre, including one of the
devastation of, and the desolation in, the Greek village of Distomo, shortly after its perpetration:
this was recalled by Sture Linner, the (then) Head of the Mission of the International Committee of
the Red Cross (ICRC) in Greece, who arrived at the village shortly after the aforementioned
massacre in order to provide assistance. The account that follows (excerpt), describes the
brutalities of the Nazi forces, as verified in the bodies of the victims that he found at the village of
Distomo and on the way thereto:
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- 54 “[…]Απαιτήθηκε ανυπόφορα μεγάλο χρονικό διάστημα έως ότου διασχίσουμε
τους χαλασμένους δρόμους και τα πολλά μπλόκα για να φτάσουμε, χαράματα πια,
στον κεντρικό δρόμο που οδηγούσε στο Δίστομο. Από τις άκρες του δρόμου
ανασηκώνονταν γύπες από χαμηλό ύψος, αργά και απρόθυμα, όταν μας άκουγαν που
πλησιάζαμε. Σε κάθε δέντρο, κατά μήκος του δρόμου για εκατοντάδες μέτρα,
κρεμόντουσαν ανθρώπινα σώματα, σταθεροποιημένα με ξιφολόγχες, κάποια εκ των
οποίων ήταν ακόμη ζωντανά. Ήταν οι κάτοικοι του χωριού που τιμωρήθηκαν με
αυτόν τον τρόπο: θεωρήθηκαν ύποπτοι για παροχή βοήθειας στους αντάρτες της
περιοχής, οι οποίοι επιτέθηκαν σε δύναμη των Ες Ες. Η μυρωδιά ήταν ανυπόφορη.
Μέσα στο χωριό σιγόκαιγε ακόμη φωτιά στα αποκαΐδια των σπιτιών. Στο χώμα
κείτονταν διασκορπισμένοι εκατοντάδες άνθρωποι κάθε ηλικίας, από υπερήλικες έως
νεογέννητα. Σε πολλές γυναίκες είχαν σχίσει τη μήτρα με την ξιφολόγχη και
αφαιρέσει τα στήθη, άλλες κείτονταν στραγγαλισμένες, με τα εντόσθια τυλιγμένα
γύρω από το λαιμό. Φαινόταν σαν να μην είχε επιζήσει κανείς.
Μα να! Ένας παππούς στην άκρη του χωριου! Από θαύμα είχε καταφέρει να
γλυτώσει τη σφαγή. Ήταν σοκαρισμένος από τον τρόμο, με άδειο βλέμμα, τα λόγια
του πλέον μη κατανοητά. Κατεβήκαμε στη μέση της συμφοράς και φωνάζαμε στα
ελληνικά: «Ερυθρός Σταυρός! Ερυθρός Σταυρός! `Ήρθαμε να βοηθήσουμε´” 215 .
187. In the adjudication of the case of the massacre of Distomo, the legacy of the decisions
of the Leivadia Court of 1st Instance (case of Prefecture of Voiotia versus F.R. Germany, 1997) and
of the Areios Pagos (2001, upon appeal from Germany) ⎯ whether one fully agrees with the whole
of their reasoning or not, ⎯ is that the Third Reich´s acts (of their armed forces) carried out in the
territory of the forum State (i.e.; the massacre of Distomo, in Greece), were not acts jure imperii,
but rather breaches of jus cogens (failing to comply with the obligations imposed upon it by the
Regulations annexed to the IV Hague Convention (1907) Respecting the Laws and Customs of War
on Land), thereby discarding the possibility of any invocation of sovereign immunity 216 .
188. Furthermore, it should not pass unnoticed that, in the course of the proceedings before
this Court in the present case concerning the Jurisdictional Immunities of the State, counsel for
Germany took the commendable initiative ⎯ in a sign of maturity ⎯ of recognizing the
responsibility of the State for the massacre of Distomo. To this effect, in the public sitting before
215
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- 55 the Court, after recalling the origins of the claim against Germany “enshrined in the judgment of
the Court of Leivadia”, pertaining to the massacre of Distomo, counsel for Germany, ⎯ though
contending that the issue of State immunity was a distinct one, ⎯ stated:
“(. . .) Let me emphasize again: this was an abominable crime. We, as counsel
for Germany, in the name of Germany, deplore deeply what happened at Distomo,
being ourselves unable to understand how military forces may exceed any boundaries
217
of law and humanity by killing women, children and elderly men ( . . .)” .
(b) The Massacre of Civitella
189. Another massacre, in the same pattern of extreme violence, was perpetrated, on
29.06.1944, by the Nazi forces in the town of Civitella (near the town of Arezzo), in Italy, during
which 203 civilians were killed. The matter was again brought into the cognizance of the
Italian Court of Cassation, half a decade after its decision of 2004 in the Ferrini case. Thus, on
29.05.2008, the Corte di Cassazione rendered 12 identical decisions endorsing its position in the
Ferrini case 218 , to the effect that State immunity does not apply in cases of international crimes
(grave breaches of human rights and of international humanitarian law) amounting to breaches of
jus cogens.
190. Shortly afterwards, on 13.01.2009, the Italian Court of Cassation again confirmed its
position (Judgment of 21.10.2008), in the case of the massacre of Civitella. In effect, the case
Milde versus Civitella concerned criminal proceedings against a Nazi officer, former member of
the Wehrmacht (the armed forces), who took part in that massacre, conducted by the tank division
Hermann Göring on 29.06.1944. The Corte di Cassazione, having found that the massacre of
Civitella was an international crime, denied immunity from civil jurisdiction, and upheld the right
to reparation of the victims or their surviving relatives, from the Federal Republic of Germany and
from Milde (as joint debtors).
191. The key-point of the Italian Court of Cassation’s decision, in the line of the
interpretative guidelines of the Ferrini judgment 219 , was its denial of State immunity in the
occurrence of State pursuance of a criminal policy conducive to the perpetration of crimes against
humanity. The decision of the Corte di Cassazione, in the case of the massacre of Civitella, was
clearly value-oriented, in the sense that a State cannot avail itself of immunity in case of grave
violations of human rights; emphasis was led, in such circumstances, on the individual victim’s
right to reparation 220 .
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- 56 2. Deportation and Subjection to Forced Labour in War Industry
192. Attention has already been drawn to the long-standing prohibition, in the realm of
international humanitarian law, of ill-treatment of civilians, deported and subjected to forced labour
in war industry, in infrahuman conditions. This prohibition, as already pointed out, is set forth at
normative level, and found in works of codification of international law. It amounts to cruel,
inhuman and degrading treatment (in the domain of international human rights law), and belongs to
the domain of jus cogens.
193. Such international crime soon met with judicial recognition, not only of international
criminal tribunals, such as in the pioneering trials of the Nuremberg and the Tokyo Tribunals, but
also of international human rights tribunals, as acknowledged by the recent adjudication by the
ECtHR of the case Kononov versus Latvia (2008-2010). Such crime is not an act jure imperii nor
an act jure gestionis: it is an international crime, irrespective of whom committed it, engaging both
State and individual responsibility.
194. Parallel to the concentration camps (of extermination), in the course of the II world war
Nazi Germany established also a network of forced labour camps, less studied by historians to date.
They were intended to exploit the forced labour of detainees from the occupied countries. There
were numerous camps of this kind, erected also by private enterprises within their premises; in this
“privatized” system, the forced labour of detainees was exploited 221 , even without remuneration,
and in infra-human conditions of living, or rather surviving.
195. Those subjected to this ordeal were detained civilians and prisoners of war from
occupied countries, who were deported to work in private industry in Nazi Germany; there, they
were subjected to forced labour in the production of weapons, in sub-human conditions of work 222 .
They became part of a vast productive enterprise aimed at the planified destruction of the enemies
and the perpetration of massacres, in a campaign of extermination in the so-called total war 223 .
Civilians, and prisoners of war who became forced labourers 224 , were all subsumed in this process
of dehumanization of all those involved in this enterprise.
196. The regime of forced labour during the II world war ⎯ insufficiently studied to date ⎯
was marked by manipulation, distortions and lies; according to the few historical accounts
available, workers were constantly threatened, and forced labour was reduced into slave work in
Nazi Germany’s war industry 225 . From 1943 onwards, forced labour became vital to Nazi
Germany’s war efforts; slave workers hoped to survive by participating, under coercion and
domination, in the war industry of their persecutors 226 . Forced labour in occupied countries was
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- 57 put in practice by the Third Reich with a long-term projection, in order to sustain the war
economy 227 .
197. Members of the civilian populations of the occupied countries during the II world war
were deported and subjected to conditions of slave labour in the war industry in Germany.
Likewise, ⎯ as the present case discloses, ⎯ besides civilians, members of the Italian armed
forces were denied and deprived of the status of prisoners of war (and the protections ensuing from
that status) and used as forced labourers in the German war industry. These crimes, perpetrated
with great cruelty 228 , generated, not surprisingly, much resentment in occupied countries, and
incited the organized resistance movements therein to struggle against them 229 .
198. It is estimated that, “[b]y the fall of 1944, 7.7 million foreign workers were in
Germany” 230 . The conditions of “slave labour” and “forced labour” have thus been defined by
German reparations law 231 :
“[Slave labour:] Work performed by force in a concentration camp (as defined
in the German Indemnification Law) or a ghetto or another place of confinement
under comparable conditions of hardship, as determined by the German Foundation.
[Forced labour:] Work performed by force (other than ‘slave labour’) in the territory
of the German Reich or in a German-occupied area, and outside the territory of
Austria, under conditions resembling imprisonment or extremely harsh living
conditions; or work performed by force under a program of implementing the
National Socialist policy of ‘extermination through work’ (Vernichtung durch Arbeit)
outside the territory of Austria” 232 .
XX. The Prevalence of the Individual’s Right of Access to Justice: The Contending
Parties’ Invocation of the Case Goiburu et Alii (IACtHR, 2006)
199. From all the aforementioned, it results, in my perception, that it is not at all State
immunity that cannot be waived, as some droit d´étatistes keep on insisting even in our days,
seemingly incapable of learning the lessons of history (including international legal history). There
227
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- 58 is no immunity for crimes against humanity. In cases of international crimes, of delicta imperii,
what cannot be waived, in my understanding, is the individual’s right of access to justice,
encompassing the right to reparation for the grave violations of the rights inherent to him as a
human being. Without that right, there is no credible legal system at all, at national or international
levels.
200. Some decades ago, on the basis of a Kantian aphorism (⎯ “Out of the crooked timber
of humanity no straight thing was ever made”), Isaiah Berlin pondered that “[t]he first public
obligation is to avoid extremes of suffering”233 . To force people into “neat uniforms” demanded by
dogmatisms, ⎯ he added ⎯ is “almost always the road to inhumanity”; the unprecedented
atrocities of the XXth century show that it is possible to attain “a high degree of scientific
knowledge and skill” and yet to subjugate, humiliate and “destroy others without pity” 234 .
201. Tragedy ⎯ distinct from mere disaster ⎯ is due to “avoidable human mistakes”, some
with devastating consequences. At the end, ⎯ concluded I. Berlin, ⎯ we are left with a constant
return to the idea of an “objective” justice, to universal principles, ⎯ in the line of natural law
thinking, ⎯ forbidding the treatment of human beings “as means to ends” 235 . In this respect,
another great thinker of the XXth century, Simone Weil, pondered, in an illuminating essay (of
1934, ever since republished in distinct countries and idioms) 236 , that, from the times of the Illiad
of Homer until nowadays, the influence of war upon human beings has been constantly revealing
an “essential evil” of humanity, namely, “the substitution of the ends by the means”; the search for
power takes the place of the ends, and transforms human life into a means, which can be
sacrificed 237 .
202. From Homer’s Illiad until today, ⎯ she added, ⎯ the unreasonable demands of the
struggle for power leave no time to think of what is truly important; individuals are “completely
abandoned to a blind collectivity”, incapable of “subjecting their actions to their thoughts”,
incapable of thinking 238 . The terms, and distinction between “oppressors and oppressed”, almost
lose meaning, given the “impotence” of all individuals in face of the “social machine” of
destruction of the spirit and fabrication of the inconscience; all start living ⎯ or rather
surviving ⎯ in the painful domain of the inhuman, in a world wherein “nothing is the measure of
man”, wherein there is no attention at all to the needs of the spirit 239 .
203. The prevalence of the individual’s right of access to justice cannot be challenged even
in the light of the stratified inter-State mechanism of litigation before the ICJ. In this respect, in my
Dissenting Opinion in the case concerning Questions Relating to the Obligation to Prosecute or
Extradite (Belgium versus Senegal, Provisional Measures, Order of 28.05.2009), I deemed it fit to
ponder that
233

I. Berlin, The Crooked Timber of Humanity ⎯ Chapters in the History of Ideas [1959], Princeton/N.J.,
Princeton University Press, 1991, p. 17, and cf. pp. 18-19.
234

Ibid., pp. 19 and 180.

235

Ibid., pp. 185, 204-205 and 257.

236

S. Weil, “Réflexions sur les causes de la liberté et de l’oppression sociale”, in Oeuvres, Paris, Quarto
Gallimard, 1999, pp. 273-347.
237

S. Weil, Reflexiones sobre las Causas de la Libertad y de la Opresión Social, Barcelona, Ed.
Paidós/Universidad Autónoma de Barcelona, 1995, pp. 81-82.
238

Ibid., pp. 84 and 130.

239

Ibid., pp. 130-131.

- 59 “Facts tend to come before the norms, requiring of these latter the aptitude to
cover new situations they are meant to regulate, with due attention to superior
values 240 . Before this Court, States keep on holding the monopoly of jus standi, as
well as locus standi in judicio, in so far as requests for provisional measures are
concerned, but this has not proved incompatible with the preservation of the rights of
the human person, together with those of States. The ultimate beneficiaries of the
rights to be thereby preserved have been, not seldom and ultimately, human beings,
alongside the States wherein they live. Reversely, requesting States themselves have,
in their arguments before this Court, gone beyond the strictly inter-State outlook of the
past, in invoking principles and norms of the International Law of Human Rights and
of International Humanitarian Law, to safeguard the fundamental rights of the human
person.
In so far as material or substantive law is concerned, the inter-State structure of
litigation before this Court has not been an unsurmountable obstacle to such
vindication of observance of principles and norms of International Human Rights Law
and International Humanitarian Law (. . .)” (paras. 23-34).
204. Moreover, in my Separate Opinion appended to this Court’s Advisory Opinion of the
day before yesterday, on Judgment n. 2867 of the Administrative Tribunal of the International
Labour Organization upon a Complaint Filed against the International Fund for Agricultural
Development, I dwell further upon this particular point. It is not my intention to repeat herein the
critical reflections I developed two days ago (keeping in mind the Court’s mission as the principal
judicial organ of the United Nations), in my Separate Opinion in that Advisory Opinion. I thus
limit myself only to refer to those reflections herein, for the purposes of the present Dissenting
Opinion.
205. In the course of the proceedings in the present case concerning the Jurisdictional
Immunities of the State, both Germany and Italy expressly referred to the Judgment of 22.09.2006
of the IACtHR in the case of Goiburu and Others versus Paraguay. Italy was the first to invoke
this Judgment of the IACtHR, in its Counter-Memorial, of 22.12.2009, in support of its argument
that the right of access to justice “is conceived in all systems of human rights of protection as a
necessary complement of the rights substantively granted” (para. 4.94). Italy added that,
“Accordingly, it is not surprising that the Inter-American Court of Human
Rights has described access to justice as a peremptory norm of international law in a
case in which the substantive rights violated were also granted by jus cogens”
(para. 4.94) 241 .
206. For its part, Germany referred to the IACtHR’s Judgment in the case of Goiburu and
Others, in the first round of its oral pleadings, so as to respond to the argument of Italy in this
regard. Germany first submits that the Goiburu and Others case (in the line of other cases decided
by the IACtHR), in its view “did not concern war damages” (para. 25). Germany added that that
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- 60 case concerned the right of access to justice in the State which was responsible for the wrongful act
242
and thus did not concern the rule of foreign State immunity (para. 25) .
207. The case of Goiburu et alii pertained to the “Operation Condor”, whereby the States of
the Southern Cone of South America, during the period of the dictatorships in the 70’s, mounted a
network of collaboration of their so-called “intelligence services”, to pursue, at inter-State level,
their joint criminal policies of repression. These latter were coordinated State policies of
extermination of targeted segments of their respective populations, consisting of “anti-insurrection”
trans-frontier operations, which comprised illegal or arbitrary detentions, kidnappings, torture,
murders or extra-judicial executions, and forced disappearances of persons. Planified at the highest
level of the State, the “Operation Condor” also secured the cover-up of the operations, and, with
that, the irresponsibility and the absolute impunity of the official perpetrators 243 .
208. In the cas d’espèce before the IACtHR, the respondent State itself recognized, ⎯ in a
commendable spirit of procedural cooperation, ⎯ its own international responsibility for the
existence, at the time the grave wrongs took place, of a criminal State policy. Those were crimes of
State, of equivalent gravity to those perpetrated in Asia also in the 70’s, in Europe three decades
earlier, and again in Europe, and in Africa, two decades later. Time and time again succeeding
generations witnessed, in distinct regions of the world, the perpetration of true crimes of State
(whether segments of the international legal doctrine like this expression or not).
209. In its Judgment of 22.09.2006 in the case of Goiburu et alii, concerning Paraguay, the
IACtHR established the grave violations of human rights that had taken place, and, accordingly, it
ordered the corresponding reparations. In an obiter dictum, the IACtHR observed that, while the
State, through its institutions, mechanisms and powers, should function “in such a way as to ensure
protection against criminal action”, in the present case, however, the instrumentalization of the
State power was a means to violate the rights that it should guarantee: worse still, such breaches
counted on “inter-State collaboration”, with the State constituting itself as “the main factor of the
grave crimes committed, giving place to a clear situation of ‘State terrorism’” (paras. 66-67).
210. In my Separate Opinion in the Goiburu et alii case, I sought inter alia to identify the
elements of approximation and complementarity (insufficiently dealt with by international legal
doctrine to date) between the international law of human rights and international criminal law,
namely: (a) the (active and passive) international legal personality of the individual; (b) the
complementarity of the international responsibility of the State and that of the individual; (c) the
conceptualization of crimes against humanity; (d) the prevention and guarantee of non-repetition
(of the grave violations of human rights); and (e) the reparatory justice in the confluence between
the international law of human rights and international criminal law (para. 34) 244 .
211. Although the “Operation Condor” belongs to the past, scars have not yet healed, and
they probably never will. The countries where it was mounted still struggle with their past, each
one in its own way. Yet, being a region with a strong tradition of international legal thinking,
advances in international justice have occurred therein, as some cases, and other situations of the
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- 61 kind, have been brought to international justice (before the IACtHR), and no State of the region
dares nowadays to invoke State immunity in respect of those crimes. May it here be recalled, in
historical perspective, that Article 8 of the 1948 Universal Declaration of Human Rights, on the
right to an effective remedy before competent national courts to safeguard fundamental rights, has,
as its travaux préparatoires reveal, a Latin American origin, being a Latin American contribution
to the Universal Declaration.
212. In effect, to uphold State immunity in cases of the utmost gravity amounts to a travesty
or a miscarriage of justice, from the perspective not only of the victims (and their relatives), but
also of the social milieu concerned as a whole. The upholding of State immunity making
abstraction of the gravity of the wrongs at issue amounts to a denial of justice to all the victims
(including their relatives as indirect ⎯ or even direct ⎯ victims). Furthermore, it unduly impedes
the legal order to react in due proportion to the harm done by the atrocities perpetrated, in
pursuance of State policies.
213. The finding of the particularly grave violations of human rights and of international
humanitarian law provides, in my understanding, a valuable test for the removal of any bar to
jurisdiction, in pursuance of the necessary realization of justice. In sum and conclusion on this
point: (a) there is no State immunity in such cases of extreme gravity, cases of delicta imperii; and
(b) grave breaches of human rights and of international humanitarian law ineluctably entail the duty
to provide reparation to the victims.
XXI. The Individual’s Right of Access to Justice: The Evolving Case-Law
Towards Jus Cogens
214. Unlike the IACtHR, the ECtHR has approached a fundamental right, such as that of
access to justice ⎯ and to a fair trial ⎯ (Articles 6(1) and 13 of the European Convention of
Human Rights), with attention drawn also to permissible or implicit limitations. Thus, in its
jurisprudence constante (Judgments in cases Ashingdane versus United Kingdom, of 28.05.1985;
Waite and Kennedy versus Germany, of 18.02.1999; T.P. and K.M. versus United Kingdom, of
10.05.2001; Z and Others versus United Kingdom, of 10.05.2001; Cordova versus Italy, of
30.01.2003; Ernst versus Belgium, of 15.07.2003; among others), the ECtHR has laid down the
test for permissible limitations, namely, pursuance of a legitimate aim, proportionality, and no
impairment of the essence of the right.
215. This flexibility was useful to the ECtHR´s (Grand Chamber’s) majority in the decisions
on cases concerning immunities (cf. section XII, supra). But it should not pass unnoticed that the
Ashingdane case, which marks the beginning of the adoption by the ECtHR of this inadequate
approach to a fundamental right such as that of access to justice, was not a case of grave violations
of human rights concerning several victims; it was rather a single individualized case, of alleged
breaches of Articles 5(1) and (4) and 6(1) of the European Convention, wherein the ECtHR found
no violation of this latter. In sum, a fundamental right is, in my view, to be approached as such,
and not as from permissible or “implicit” limitations.
216. For its part, on the other side of the Atlantic, the IACtHR has focused, to a far greater
extent, on the essence of the fundamental right of access to justice itself, and not on its
“limitations”. These latter have not been used, or relied upon, to uphold State immunity, ⎯ not
until now. The ECtHR has granted the “margin of appreciation” to Contracting States, the IACtHR
has not done so (at least not in my times serving it). The result has been the approach, by the
IACtHR, of the right of access to justice (Articles 8 and 25 of the American Convention on Human

- 62 Rights) as a true fundamental right, with not much space left for consideration of “limitations”.
The major concern has been with its guarantee.
217. The adjudication, by the IACtHR, of cases of gravity of violations of human rights, has
led to a jurisprudential development stressing the fundamental character of the right of access to
justice. This right assumes an imperative character in face of a crime of State: it is a true droit au
Droit, a right to a legal order which effectively protects the fundamental rights of the human
person 245 , which secures the intangibility of judicial guarantees (Articles 8 and 25 of the American
Convention) in any circumstances. We are here, in sum, in the domain of jus cogens 246 , as the
IACtHR itself acknowledged in its Judgments in the cases of Goiburu et alii versus Paraguay (of
22.09.2006) and of La Cantuta versus Peru (of 29.11.2006) 247 .
218. The ECtHR could have reached a similar conclusion, had its majority developed its
reasoning on the corresponding provisions (Articles 6(1) and 13) of the European Convention with
attention focused on the essence of the right of access to justice, rather than on its permissible or
implicit “limitations”. Had it done so, ⎯ as it should, ⎯ the Court’s majority would not have
upheld State immunity the way it did (cf. section XII, supra). In my perception, Articles 6 and 13
of the European Convention ⎯ like Articles 8 and 25 of the American Convention ⎯ point to an
entirely different direction, and are not at all “limited” with regard to State immunity.
219. Otherwise States could perpetrate grave violations of human rights (such as massacres
or subjection of persons to forced labour) and get away with that, by relying on State immunity, in
a scenario of lawlessness. Quite on the contrary, States Parties are bound, by Articles 6 and 13 of
the European Convention, to provide effective (domestic) remedies in a fair trial, with all the
guarantees of the due process of law, in any circumstances. This is proper of the rule of law,
referred to in the preamble of the European Convention. There is no room for the privilege of State
immunity here 248 ; where there is no right of access to justice, there is no legal system at all.
Observance of the right of access to justice is imperative, it is not “limited” by State immunity; we
are here in the domain of jus cogens.
220. It is immaterial whether the harmful act in grave breach of human rights was a
governmental one (jure imperii), or a private one with the acquiescence of the State (jure
gestionis), or whether it was committed entirely in the forum State or not (deportation to forced
labour is a trans-frontier crime). This traditional language ⎯ the conceptual poverty of which is
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- 63 conspicuous ⎯ is alien to what we are here concerned with, namely, the imperative of the
realization of justice in cases of grave breaches of human rights and of international humanitarian
law. State immunity does not stand in the domain of redress for grave violations of the
fundamental rights of the human person.
XXII. Out of Lawlessness: The Individual Victim’s Right to the Law (droit au Droit)
221. This leads me to the right of access to justice, in its proper dimension: the right of
access to justice lato sensu comprises not only the formal access to justice (the right to institute
legal proceedings), by means of an effective remedy, but also the guarantees of the due process of
law (with equality of arms, conforming the procès équitable), up to the judgment (as the prestation
juridictionnelle), with its faithful execution, with the provision of the reparation due. The
realization of justice is in itself a form of reparation, granting satisfaction to the victim. In this way
those victimized by oppression have their right to the Law (droit au Droit) duly vindicated.
222. It is not my intention to dwell much further on this point, ⎯ which I have done
elsewhere 249 , ⎯ but just refer to it in the course of my reasoning in the present Dissenting Opinion.
May I just recall that, in its jurisprudence constante, the IACtHR has rightly taken together the
interrelated provisions of the right to an effective remedy and the guarantees of due process of law
(Articles 25 and 8 of the American Convention on Human Rights), while the ECtHR has begun
only more recently ⎯ in the course of the last decade, from the case Kudla versus Poland
(Judgment of 18.10.2000) onwards ⎯ to follow the same approach, bringing together Articles 6(1)
and 13 of the European Convention of Human Rights. This is reassuring, as the two provisions
reinforce each other, to the benefit of the protected persons. The jurisprudential construction of the
two international human rights tribunals is today converging, in respect of the right of access to
justice lato sensu.
223. The individual’s right to reparation, as already pointed out, is one of its components. In
the case Hornsby versus Greece (Judgment of 19.03.1997), the ECtHR, after recalling the right to
institute proceedings before a court and the right to procedural guarantees, added that the right of
access to justice would be “illusory” if the legal system did not allow a final and operative binding
judicial decision; in the view of the ECtHR, a judgment not duly executed would lead to situations
incompatible with the rule of law which the States Parties undertook to respect when they ratified
the European Convention.
224. The jurisprudential construction bringing the right of access to justice into the domain
of jus cogens (supra) is, in my understanding, of great relevance here, to secure the ongoing
evolution of contemporary international law upon humanist foundations. From this perspective, it
is most unfortunate that the 2004 U.N. Convention on the Jurisdictional Immunities of States and
Their Property olympically ignored the incidence of jus cogens. In its travaux préparatoires it had
the occasion to take it in due account, but it preferred simply not to do so: its draftsmen dropped
the matter in 1999, when the Working Group of the ILC was evasive about it, and the Working
Group of the VI Committee of the U.N. General Assembly argued that the matter “was not yet
ripe” for codification (as recalled with approval by the Court in the present Judgment, para. 89).
225. This is simply not true, as, by that time, the IACtHR and the ad hoc International
Criminal Tribunal for the Former Yugoslavia (ICTY) were already engaged in their jurisprudential
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- 64 construction on the expanding material content of jus cogens (being the two contemporary
international tribunals which have most contributed to that development to date) 250 . There were,
moreover, other manifestations of contemporary international law that could have been taken into
account, but were not. The 2004 U.N. Convention, which has not yet entered into force, has been
heavily criticized 251 for not having addressed the problem of the jurisdictional immunities of States
in face of grave violations of human rights and of international humanitarian law.
226. Its draftsmen were aware of the problem, but the Working Groups of the ILC and of the
VI Committee of the General Assembly, finding the matter “not ripe” to be taken into account, took
the easier path to conclude the Convention and have it approved, leaving the problem unresolved,
continuing to raise uncertainties, ⎯ as the present case before this Court concerning the
Jurisdictional Immunities of the State bears witness of. Worse still, the majority of the ECtHR
(Grand Chamber) in the Al-Adsani case (cf. supra) availed itself of that omission of the draftsmen
of the 2004 U.N. Convention to arrive at its much-criticized decision in 2001252 , and, over a decade
later, the Court´s majority in the present case does the same in the Judgment (paras. 89-90) adopted
today. I cannot at all accept that contemporary international law can thereby be “frozen”, and
hence the care I have taken to elaborate and to present this Dissenting Opinion.
XXIII. Towards the Primacy of the Never-Vanishing Recta Ratio
227. Grave breaches of human rights and of international humanitarian law amount to
breaches of jus cogens, entailing State responsibility with aggravating circumstances, and the right
to reparation to the victims. This is in line with the idea of rectitude (in conformity with the recta
ratio of natural law), underlying the conception of Law (in distinct legal systems ⎯
Recht/Diritto/Droit/Direito/Derecho/Right) as a whole. Before I move on to this next point, may I,
at this stage of the present Dissenting Opinion, raise just a couple of questions, which I find indeed
appropriate to ask: when will human beings learn the lessons of the past, when will they learn from
the terrible sufferings of previous generations, of the kind of the ones which lie in the factual
origins of the present case? As they have not learned to date (as it seems), perhaps they never will.
228. When will they stop dehumanizing their fellow human beings? As they have not
stopped to date, perhaps they never will. When will they reflect in their laws the superior values
(neminen laedere) needed to live in peace and with justice? As they have not done it yet, perhaps
they never will. In all probability, they will keep on living with evil, subjecting themselves
thereunder. Yet, even in this grim horizon, endeavours towards the primacy of the recta ratio also
seem never to vanish, as if suggesting that there is still always hope, in the perennial quest for
justice, never reaching an end, like in the myth of Sisyphus.
229. It is thus not surprising to find that the (underlying) problem of evil has been and
continues to be one raising major concern, throughout the history of human thinking. As lucidly
warned, in the aftermath of the II world war, by R.P. Sertillanges, during centuries philosophers,
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- 65 theologians and writers have drawn their attention to that problem, without however finding a
definite or entirely satisfactory answer to it. In his own words,
“L’angoisse du mal s’impose à toutes les âmes, à tous les groupes et à toutes
civilisations. (. . .) Le problème du mal met en cause la destinée de chacun, l´avenir
du genre humain”253.
230. The effects of the planified criminal State policies of the Third Reich over the
population have been addressed by various contemporaries of those years of darkness. The
historical novels of the thirties, of a sensitive person like Klaus Mann, for example, while
criticizing the intellectuals who let themselves be co-opted by Nazism (in Mephisto, published in
1936), or else describing the drama of those who emigrated into exile to escape persecution (in
Le Volcan, published in 1939), are permeated by premonitions of the social cataclysm that was
soon to take place (like a volcano that was already erupting), and was to victimize millions of
human beings 254 , ⎯ amongst whom forced labourers from the occupied countries.
231. In fact, throughout the last century, there were States which indeed pursued criminal
policies ⎯ through those who spoke and acted in their names (as institutions have no moral
conscience) ⎯ and victimized millions of human beings, incurring in responsibility for grave
violations of human rights and of international humanitarian law of various kinds. The facts are
fully documented nowadays by historians. What remains to be further developed, by jurists, is the
responsibility of States themselves (besides that of their officials) for the crimes perpetrated, which
from time to time, along decades, became the object of some rather solitary and penetrating
studies 255 .
232. The human suffering which ensued from those atrocities (narrated in some historical
accounts and testimonies of surviving victims) can hardly be measured, goes beyond imagination,
and is simply devastating. Moreover, suffering projects itself in time, especially if victims of grave
violations of their rights have not found justice. In my own experience of the international
adjudication (in the IACtHR) of cases of massacres, there were episodes when, many years after
their occurrence, the surviving victims (or their ayants-droits) remained in search of judicial
recognition of their suffering 256 . Unlike what one may easily assume, human suffering not always
effaces with the passing of time: it may also increase, in face of manifest injustice, ⎯ and
particularly in cultures that wisely cultivate the links of the living with their dead. Human
suffering, in cases of persisting injustice, may project itself in an inter-generational scale.
233. The lucid German thinker Max Scheler (1874-1928), in an essay published
posthumously (Le sens de la souffrance, 1951), expressed his belief that all sufferings of human
beings have a meaning, and, the more profound they are, the harder is to struggle against their
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- 66 causes 257 . And in one of his thoughtful writings in the years following the II world war (an essay
originally published in 1953), the learned German philosopher Karl Jaspers (1883-1969) pondered
that reason exists “only by decision”, it “arises from freedom”, it is inseparable from existence
itself; although we know that we stand all at the mercy of events beyond our control, “[r]eason can
stand firm only in the strength of Reason itself” 258 .
234. Shortly afterwards, in his book Origine et sens de l´histoire (1954), K. Jaspers clearly
expressed his belief that
“(. . .) C’est sur [le droit naturel] que se fonde le droit des gens, sur lui que se
constituerait une juridiction, dans l´ordre mondial, pour protéger l’individu contre les
abus de l´État en lui permettant de recourir à une justice efficace, exercée au nom de
l´humanité souveraine.
(. . .) [O]n peut démontrer que l’État totalitaire, la guerre totale sont contraires
au droit naturel, non seulement parce qu’ils prennent pour un but ce qui est moyens et
conditions de la vie, mais aussi parce qu’ils proclament la valeur absolue des moyens,
détruisant ainsi le sens de l’ensemble, les droits de l’homme.
Le droit naturel se borne à organiser les conditions vitales[,] (. . .) actualiser en
ce monde la condition humaine dans son intégralité” 259 .
235. In an illuminating essay published in Germany promptly after the war, in 1946
(titled Die Schuldfrage / La question de la culpabilité), ⎯ derived from a course he
delivered in the winter of 1945-1946 at the University of Heidelberg, which has been
reedited ever since and has survived the onslaught of the passing of time, ⎯ Karl Jaspers
distinguished between criminal guilt, political guilt, moral guilt and metaphysical guilt,
seeking to establish degrees of personal responsibility proportional to one’s participation in
the occurrences at issue. In one passage of his long-lasting essay, in addressing the
“differentiation of the German guilt”, K. Jaspers, discarding excuses on the basis of State
sovereignty, asserted, in respect of the II world war, that
“This time there can be no doubt that Germany planned and prepared this war
and started it without provocation from any other side. It is altogether different from
1914. (. . .) Germany, (. . .) violating international law, has committed numerous acts
resulting in the extermination of populations and in other inhumanities” 260 .
236. And then he identified the question, ⎯ which he phrased, ⎯ “How can we speak of
crimes in the realm of political sovereignty?”, ⎯ with what he identified as “a habit of thought
derived from the tradition of political life in Europe”. And he added that
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- 67 “heads of States (. . .) are men and answer for their deeds. (. . .) The acts of States are
also the acts of persons. Men are individually responsible and liable for them. (. . .)
In the sense of humanity, of human rights and natural law, (. . .) laws already exist by
which crimes may be determined” 261 .
In fact, throughout all the proceedings before this Court in the present case concerning the
Jurisdictional Immunities of the State, Germany recognized its State responsibility (cf.
paras. 24-31) for the historical facts lying in the origins of the cas d’espèce.
237. Moreover, in the course of the last decades it provided the corresponding compensation
on distinct occasions and circumstances. In addition, on successive occasions, Germany, ⎯
homeland of universal thinkers and writers like, e.g., I. Kant (1724-1804) and J.W. Goethe
(1749-1832), ⎯ expressed public apologies, such as the renowned silent apology of former
Chancellor Willy Brandt in Warsaw, Poland, on 07 December 1970, among other and successive
acts of contrition. This being so, I wonder why Germany has not yet provided reparation to the
surviving IMIs who have not received it to date (cf. infra), instead of having brought the present
case before this Court.
238. In my view, in the present Judgment the Court could and should have gone beyond
expressing its “surprise” and “regret” (para. 99) at the persistence of the unresolved situation
concerning the IMIs. In effect, to attempt to make abstraction of grave violations of human rights
or of international humanitarian law, or to attempt to assimilate them to any kind of “tort”, is like to
try to withhold the sunlight with a blindfold. Even in the domain of State immunities properly,
there has been acknowledgment of the changes undergone by it, in the sense of restricting or
discarding such immunities in the occurrence of those grave breaches, due to the advent of the
International Law of Human Rights, with attention focused on the right of access to justice and
international accountability 262 .
239. There is nowadays a growing trend of opinion sustaining the removal of immunity in
cases of international crimes, for which reparation is sought by the victims 263 . In effect, to admit
the removal of State immunity in the realm of trade relations, or in respect of local personal tort
(e.g., in traffic accidents), and at the same time to insist on shielding States with immunity, in cases
of international crimes ⎯ marked by grave violations of human rights and of international
humanitarian law ⎯ in pursuance of State (criminal) policies, in my perception amounts to a
juridical absurdity.
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- 68 XXIV. The Individuals’ Right to Reparation as Victims of Grave Violations
of Human Rights and of International Humanitarian Law
1. The State’s Duty to Provide Reparation to Individual Victims
240. As early as in 1927-1928, the PCIJ gave express judicial recognition to a precept of
customary international law, reflecting a fundamental principle of international law, to the effect
that
“the breach of an engagement involves an obligation to make reparation in an
adequate form. Reparation therefore is the indispensable complement of a failure to
apply a convention” (PCIJ, Chorzów Factory case, Jurisdiction, 1927, p. 21).
The PCIJ added that such reparation “must, as far as possible, wipe out all the consequences of the
illegal act and reestablish the situation which would, in all probability, have existed if that act had
not been committed” (PCIJ, Chorzów Factory case, Merits, 1928, pp. 29 and 47-48).
241. In the present case concerning the Jurisdictional Immunities of the State, as already
indicated, Germany itself recognized its State responsibility for the grave breaches of human rights
and of international humanitarian law which rest in the factual origins of the cas d’espèce
(cf. section III, supra). The State’s obligation of reparation ineluctably ensues therefrom, as the
“indispensable complement” of those grave breaches. As the jurisprudence constante of the old
PCIJ further indicated, already in the inter-war period, that obligation is governed by international
law in all its aspects (e.g., scope, forms, beneficiaries); compliance with it shall not be subject to
modification or suspension by the respondent State, through the invocation of provisions,
interpretations or alleged difficulties of its own domestic law (PCIJ, Advisory Opinion on the
Jurisdiction of the Courts of Danzig, 1928, pp. 26-27; PCIJ, Advisory Opinion on the
Greco-Bulgarian “Communities”, 1930, pp. 32 and 35; PCIJ, case of the Free Zones of Upper
Savoy and the District of Gex, 1932, p. 167; PCIJ, Advisory Opinion on Treatment of Polish
Nationals and Other Persons of Polish Origin or Speech in the Danzig Territory, 1932, p. 24).
242. The individuals’ right to reparation as victims of grave violations of human rights and
of international humanitarian law was much discussed before this Court in the present case. In this
regard, Germany contended that, under general international law, individuals are not granted the
right of reparation, “and certainly not for war damages” 264 . In its view, “Article 3 of the IV Hague
Convention of 1907, as well as Article 91 of the First Additional Protocol (of 1977) to the Four
Geneva Conventions on International Humanitarian Law of 1949, given the very structure of the
Conventions, can only deal with State responsibility at inter-State level, and, hence, cannot have
any direct effect for individuals 265 . As to, more specifically, whether individual victims are
conferred rights which can be invoked before courts of law, Germany argued that “it is hard to see
how the unwarranted blend of two different concepts, one of which ⎯ the right of access to
justice ⎯ is subjected to various limitations, and the other of which ⎯ the alleged right of action as
a consequence of a war crime ⎯ simply does not exist de lege lata, can together create a super-rule
of jus cogens” 266 .
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- 69 243. In turn, Italy contended that the goal of “preserving individual rights from an unjust
privilege and granting the individual access to justice and to tort reparation also characterized
further developments of the immunity rule and its exceptions” 267 . It further claimed that “[t]he
restriction of immunity in cases of individuals bringing lawsuits to obtain redress for a grave
breach of the most fundamental principles of human dignity granted by jus cogens rules seems to
be a reasonably balanced solution” 268 . Moreover, it also argued that “[w]hen the victims of
violations of fundamental rules of the international legal order, deprived of any other means of
redress, resort to national courts, the procedural bars of State immunity cannot bring the effect of
depriving such victims of the only available remedy” 269 .
244. For its part, Greece also held, in this respect, that, “the fundamental argument in the
position of the Greek courts is based on the recognition that there is an individual right to
reparation in the event of grave violations of humanitarian law” 270 . Greece claimed that “the
obligation on the State to compensate individuals for violations of the rules of humanitarian law
seems to derive from Article 3 of the Fourth Hague Convention of 1907, even though it is not
expressly stated in that Article and even though individuals needed State mediation through
inter-State treaties. (. . .) That is made clear by the fact that individuals are not excluded from the
text of Article 3. This line of argument also emerges from the travaux préparatoires of the
Second Hague [Peace] Conference” 271 .
245. The individual right to reparation is well-established in International Human Rights
Law, which counts on a considerable case-law of international human rights tribunals (such as the
European and Inter-American Courts) on the matter 272 . Beyond that, Public International Law
itself has been undergoing a continuous development in relation to reparation for war-related
individual claims, traditionally regarded as being subsumed by inter-State peace arrangements.
From the nineties onwards, there have been attempts to re-structure such classical approach into the
new line of the adjudication of individual claims by “regular courts of law” 273 . After all, the
ultimate victims of violations of international humanitarian law are individuals, not States.
246. Individuals subjected to forced labour in the German war industry (1943-1945), or the
close relatives of those murdered in Distomo, Greece, or in Civitella, Italy, in 1944, during the
II world war, or victimized by other State atrocities, are the titulaires (with their ayants-droits) of
the corresponding right to reparation. Victims are the true bearers of rights, including the right to
reparation, as generally recognized nowadays. Illustrations exist nowadays also in the domain of
International Humanitarian Law. A study of the International Committee of the Red Cross (ICRC)
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- 70 on customary international humanitarian law rules 274 can be recalled in this connection. Rule 150
reads as follows: ⎯ “A State responsible for violations of international humanitarian law is
required to make full reparation for the loss or injury caused” 275 . As to, specifically, the question
of “reparation sought directly by individuals”, Rule 150 refers to “an increasing trend in favour of
enabling individual victims of violations of international humanitarian law to seek reparation
directly from the responsible State” 276 .
247. Furthermore, the 2004 Report of the International Commission of Inquiry on Darfur to
the U.N. Secretary-General, after asserting that grave violations of human rights and of
international humanitarian law “can entail not only the individual criminal liability of the
perpetrator but also the international responsibility of the State (or State-like entity) on whose
behalf the perpetrator was acting”, added that such international responsibility requires that that
“the State (or the State-like entity) must pay compensation to the victim” (para. 593).
248. After singling out the impact of International Human Rights Law on the domain of
State responsibility, the 2004 Report stated that there is nowadays “a strong tendency towards
providing compensation not only to States but also to individuals based on State responsibility”
(p. 151 n. 217). The aforementioned Report of the Commission on Darfur then concluded that,
under the impact of the International Law of Human Rights,
“the proposition is warranted that at present, whenever a gross breach of human rights
is committed which also amounts to an international crime, customary international
law not only provides for the criminal liability of the individuals who have committed
that breach, but also imposes an obligation on States of which the perpetrators are
nationals, or for which they acted as de jure or de facto organs, to make reparation
(including compensation) for the damage made” (para. 598).
249. Reference can also be made to the legal regime of the Ethiopia-Eritrea Claims
Commission: according to Article 5(1) of the Agreement of 12.12.2000 between the Governments
of the State of Eritrea and of the Federal Democratic Republic of Ethiopia, the Commission was
thereby set up in order
“to decide through binding arbitration all claims for loss, damage or injury by one
Government against the other, and by nationals (. . .) of one party against the
Government of the other party or entities owned or controlled by the other party”.
Furthermore, the 2010 Draft Declaration of International Law Principles on Reparation for Victims
of Armed Conflict (Substantive Issues), of the ILA International Committee on Reparation for
Victims of Armed Conflict, in addressing the right to reparation (under Article 6), acknowledges
the enhanced position of individuals in International Human Rights Law, and sees no reason why
individuals were to have a weaker position under the rules of international law applicable in armed
conflicts.
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- 71 250. In the same vein, the 2005 Basic Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law 277 , sets forth, in Article 15, the duty of States to
provide for reparation to victims:
“In accordance with its domestic laws and international legal obligations, a
State shall provide reparation to victims for acts or omissions which can be attributed
to the State and constitute gross violations of international human rights law or serious
violations of international humanitarian law”.
All these recent developments go beyond the strict and traditional inter-State dimension, in
establishing the individuals’ right to reparation as victims of grave violations of human rights and
of international humanitarian law.
251. It would appear odd, if not surreal, if the domain of State immunity were to remain
oblivious of such significant developments in recent years. The titulaires of the right to reparation
for those grave violations are the individual victims who suffered them. As I sustained in my
Dissenting Opinion (para. 178) in this Court’s Order of 06.07.2010 (dismissing the Italian
counter-claim) in the present case concerning the Jurisdictional Immunities of the State, States
cannot at all waive rights that do not belong to them. One cannot at all turn one’s back to
significant developments in areas of international law, such as those of the International Law of
Human Rights and International Humanitarian Law, so as to deprive the human person of its right
to redress. This would lead to manifest injustice.
252. It appears clearly to me without foundation to claim that the regime of reparations for
grave breaches of human rights and of international humanitarian law would exhaust itself at
inter-State level, to the detriment of the individuals who suffered the consequences of war crimes
and crimes against humanity. After all, those individuals are the titulaires of the right to
reparation, as a consequence of those grave violations of international law inflicted upon them. An
interpretation of the regime of reparations as belonging purely to the inter-State level would
furthermore equate to a complete misconception of the position of the individual in the
international legal order. In my own conception, “the human person has emancipated herself from
her own State, with the acknowledgement of her rights, which are prior and superior to this
latter” 278 . Thus, the regime of reparations for grave breaches of human rights and of international
humanitarian law cannot possibly exhaust itself at the inter-State level, wherein the individual is
left at the end without any reparation at all.
253. It is also to be kept in mind that national courts are not the only avenue for victims to
obtain redress for grave violations of human rights and of international humanitarian law. There
have been, in fact, other avenues, in the international fora, for individuals to seek and obtain
reparation. These include Mixed Claims Tribunals and Commissions, and quasi-judicial bodies set
up either by the U.N. Security Council, or by peace treaties, or at the initiative of States or
corporations, and “dormant claims” arbitrations 279 . Thus, national courts are one avenue for
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- 72 victims to obtain redress, depending on the circumstances of the case, but they are not the only one.
In contemporary international law, national and international courts are in an increasingly closer
contact with each other, in distinct domains.
254. For example, in the protection of individual rights, where there is a convergence
between public domestic law and international law, they are so, by means of the States’ duty to
provide effective local remedies 280 . In the realm of the law of regional integration, the preliminary
ruling procedure (e.g., as under Article 234 of the EC Treaty) affords another example to the same
effect. In international criminal law, the principle of complementarity provides yet another
illustration. And the examples multiply, disclosing ultimately the unity of the Law. In fact, what
ultimately matters is the realization of justice at national and international levels. After all,
international crimes are not acts jure imperii, they remain crimes irrespective of who committed
them; they are grave breaches of human rights and of international humanitarian law which require
reparations to the victims; claims of State immunity cannot do away with the State’s duty to
provide reparation to the individual victims.
255. In effect, the acknowledgment of the individual’s right to reparation (corresponding to
that obligation of the State), as a component of the individual’s right of access to justice lato
sensu, ⎯ with judicial recognition nowadays from both the IACtHR and the ECtHR, ⎯ becomes
even more compelling in respect of grave violations of human rights and of international
humanitarian law, like the ones which form the factual background of the present case relating to
the Jurisdictional Immunities of the State before this Court. Immunities can hardly be considered
in a legal vacuum. From the very start of the present case, in the written phase of the proceedings,
up to the conclusion of the oral phase, the punctum pruriens of a major difference between the
contending parties was precisely the counterposition of State immunities to the State’s duty to
provide reparation to those victimized by grave violations of human rights and of international
humanitarian law.
256. Germany’s thesis, clearly expounded in its Memorial, is that “Italy is bound to abide by
the principle of sovereign immunity which debars private parties from bringing suits against
another State before the courts of the forum State” (para. 47). In its view, “Italy cannot rely on any
justification for disregarding the immunity which Germany enjoys under that principle” (para. 47).
Contrariwise, Italy’s thesis, as expounded in its Counter-Memorial, is that “the State which has
committed grave violations of fundamental rules cannot be regarded as being entitled to invoke
immunity for its wrongful acts, even if these acts are to be qualified as acta jure imperii. If
granted, immunity would amount to an absolute denial of justice for the victims and to impunity for
the State” (para. 4.110). In its view,
“The international legal order cannot, on the one hand, establish that there are
some fundamental substantive rules, which cannot be derogated from and whose
violation cannot be condoned, and on the other hand grant immunity to the author of
violations of these fundamental rules in situations in which it is clear that immunity
substantially amounts to impunity” (para. 4.111).
257. Consideration of this matter, ⎯ the State’s duty to provide reparation to individual
victims of grave violations of human rights and of international humanitarian law ⎯ cannot
possibly be avoided. It is a State’s duty under customary international law and pursuant to a
fundamental general principle of law. This brings me now to the issue of compliance or otherwise,
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- 73 by the responsible State, with the duty to provide reparation to the victims ⎯ referred to by Italy ⎯
for those grave violations which took place in the II world war. The following points will be
addressed in sequence: first, the categories of victims in the cas d’espèce; secondly, the legal
framework of the Foundation “Remembrance, Responsibility and Future” (2000); and thirdly,
assessment of the submissions of the contending parties.
2. The Categories of Victims in the Cas d’Espèce
258. According to Italy, there are three categories of victims of the aforementioned
violations 281 , entitled to receive reparation, namely:
“(i) soldiers who were imprisoned, denied the status of prisoners of war, and
sent to forced labour [the so-called ‘Italian Military Internees’]; (ii) civilians who
were detained and transferred to detention camps where they were sent to forced
labour; (iii) civilian populations who were massacred as part of a strategy of terror
and reprisals against the actions of freedom fighters” 282 .
259. Italy contends that “none, or very few, of them has obtained [reparation] so far” 283 .
Italy further argues, with regard to Mr. Ferrini in particular, that he belongs to the category of (ii)
civilians who were detained and transferred to detention camps to be used as forced labour 284 .
While Mr. Ferrini had already initiated proceedings before the Tribunale di Arezzo in 1998, he also
sought to obtain reparation from German authorities. Italy claims that Mr. Ferrini decided not to
submit a request for compensation under the Law of 02.08.2000 (establishing the Foundation
“Remembrance, Responsibility and Future”) “since he had not been detained in ‘another place of
confinement’ within the meaning of section 11 § 1 no. 1 of the Foundation Act and was
furthermore not in a position to demonstrate that he met the requirements as set up by the
guidelines of the Foundation” 285 .
260. Italy adds that “[i]n 2001 Mr. Ferrini, together with other complainants, also lodged a
constitutional complaint against sections 10 § 1, 11 § 3 and 16 §§ 1 and 2 of the Foundation Law
with the Federal Constitutional Court” and that “[t]his complaint was later rejected by the Federal
Constitutional Court” 286 . Keeping this background information in mind, attention may now be
turned to the legal framework of the Foundation “Remembrance, Responsibility and Future”,
established in 2000.
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- 74 3. The Legal Framework of the Foundation “Remembrance, Responsibility and Future”
(2000)
261. In the years 1999-2000, Germany conducted diplomatic negotiations with a number of
States ⎯ which formerly were belligerent parties in the II world war ⎯ concerning reparation for
individuals who had, during the war, been subjected to forced labour in German companies and in
the public sector 287 . According to Italy, those negotiations were triggered by lawsuits brought by
former forced labourers against German companies in U.S. courts, and, against that background,
Germany and the United States concluded an agreement that envisaged the establishment of a
mechanism for addressing reparation claims of former forced labourers 288 .
262. Upon the conclusion of such agreement, on 02.08.2000 a German Federal Law was
adopted, setting up the Foundation “Remembrance, Responsibility and Future” 289 . The purpose of
the Foundation was to make funds available to persons who had been victims of forced labour “and
other injustices from the National Socialist period” (Article 2(1) of the Foundation Law). The
Foundation did not provide reparation directly to individuals defined by the Foundation Law, but
rather to so-called “partner organizations”, which received specified global amounts (Article 9 of
the Foundation Law) 290 .
263. The categories of persons entitled to receive reparation, according to section 11 of the
Foundation Law, were thus defined: a) individuals “detained in a concentration camp, or in
another prison or camp, or in a ghetto under comparable conditions, and subjected to forced
labour” (para. 11(1)); b) individuals “deported from their home country to Germany in the borders
of 1937, or a territory occupied by Germany, and subjected to forced labour in a private company
or in the public sector, and (. . .) detained (. . .) or subjected to particularly bad conditions of life”
(para. 1(2)); and c) it was expressly stated ⎯ importantly for the proceedings of the present
case ⎯ that the status of a prisoner of war does not give entitlement to payments or benefits under
the Law (section 11(3)) 291 .
264. Thus, although the Foundation Law was intended specifically to cover categories of
victims who were left out of other German reparation arrangements, section 11(3) of the
Foundation Law expressly excluded prisoners of war, stating that “[e]ligibility cannot be based on
prisoner-of-war status”. As to the scope of this provision, it has been pointed out that, in the
official commentary of the Foundation Law,
“the Federal Government explained the exclusory clause as follows: ‘Prisoners of war
subjected to forced labour are in principle not entitled to payments because the rules of
international law allowed a detaining power to enlist prisoners of war as workers.
However, persons released as prisoners of war who were made ‘civilian workers’
(Zivilarbeiter) can be entitled under the [Foundation Law] if the other requirements
are met’. However, in ‘guidelines’ adopted in August 2001 in agreement with the
Federal Ministry of Finance, the Board of the Foundation further limited the
exclusionary effect of the clause by determining that ‘prisoners of war who have been
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- 75 taken to a concentration camp’ are not excluded from benefits under the Statute
‘because in this case special discrimination and mistreatment on account of the
National Socialist ideology is relevant, and imprisonment in a concentration camp
cannot be regarded as a general wartime fate (. . .)’” 292 .
265. Against this background, an expert opinion (by C. Tomuschat) concerning the issue of
the entitlement of “Italian military internees” to reparation under the Foundation Law 293 cannot
pass unnoticed here. Such expert opinion advised the German Government that, although Germany
treated persons that were to be given the status of prisoners of war (POWs) as forced labourers,
their status was actually that of prisoners of war. In the words of the expert opinion, the “Italian
military internees” “possessed, up until their final liberation after the end of the II world war, POW
status in accordance with the rules of international law, although the German Reich massively
infringed this status. Accordingly, the exclusion clause [section 11(3) of the Foundation Law] can
in principle be applied to them” 294 .
266. Thus, the expert opinion prioritized the military internees’ de jure status ⎯ a status
(with all the rights attached to it) which was in fact denied to them ⎯ over their de facto treatment.
On the basis of the advice provided by the aforementioned expert opinion, many victims fell under
the exception of section 11(3) of the Foundation Law (supra) and were thus excluded from that
reparation scheme. Against this background, Italy submits that, since the year 2000, “thousands of
[Italian Military Internees] and Italian civilians subjected to forced labour had lodged requests for
compensation” on the basis of the Foundation Law and those requests “were almost all rejected”.
It adds that
“[i]n 2003, German administrative courts had dismissed the lawsuits filed by a certain
number of [Italian military internees]. With the sole exception of the Ferrini case, all
the claims submitted before Italian courts were filed starting from 2004. At that time
it was already evident that Italian forced labourers had no possibility of obtaining
redress from German authorities” 295 .
267. In my understanding, it is regrettable that the “Italian Military Internees” were actually
precluded from obtaining reparation on the basis of a status which they were de facto denied. This
was precisely one of the many violations committed by Nazi Germany against those persons: the
denial of their right, under international law, to be treated as prisoners of war. Relying on this
violation to commit yet another violation, ⎯ the denial of reparation, ⎯ amounts to, as Italy puts
it, “a Kafkaesque black hole of law” 296 , and amounts to a double injustice 297 .
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- 76 4. Assessment of the Submissions of the Contending Parties
268. May I now turn to the arguments of the contending parties concerning the issue of the
reparations due to the victims referred to by Italy, put forward by them in the written and oral
phases of the proceedings before the Court in the present case. The materials and submissions of
Germany do not generally address which specific victims have in fact received reparation. While
Germany does not provide a full account of the reparations it paid after 1945 by stating that “[t]his
is not the place to provide a complete balance sheet of all the reparations which the Allied Powers
received from Germany after 1945”, it nevertheless argues that, under the two 1961 Agreements
between Germany and Italy, “considerable payments were made to Italy” 298 ; it adds that it made
payments to Italy “on grounds of equity”, despite the waiver clause of the Peace Treaty 299 .
269. The more telling submission of Germany is when it clearly admits that the
“Italian Military Internees” have not received reparation on the basis of an interpretation given of
the Foundation Law:
“It is only after the adoption of the 2000 German law on the ‘Remembrance,
Responsibility and Future’ Foundation that Italy made representations to Germany on
account of the exclusion of the Italian military internees (‘IMIs’) from the scope
ratione personae of that law. As prisoners of war, this group of persons was not taken
300
into account for the purposes of that belated reparation scheme” .
270. For its part, in its written submissions, Italy notes that “[a] very large number of victims
remained uncovered” by the two 1961 Agreements between Germany and Italy and “has never
received appropriate reparation” 301 . While Italy recognizes that Germany has adopted and
implemented, over the past decades, a number of measures in order to address the reparation claims
from victims of war atrocities, and notes that two important pieces of legislation (the Federal
Compensation Law of 1953 and the Foundation Law of 02.08.2000) were adopted, it adds that,
nevertheless, neither provided an effective legal avenue for Italian victims to obtain reparation 302 .
In this regard, Italy argues that under the 1953 Federal compensation law, foreign nationals were
generally excluded from compensation, and that, with regard to the Foundation Law:
“while more than 130,000 Italian forced labourers lodged requests for compensation
under the Law of 2 August 2000, the great majority of such requests (more than
127,000) was rejected because of the unduly strict requirements for compensation set
303
under that Law” .
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- 77 271. Italy also claims that “the measures adopted so far by Germany (both under the relevant
agreements as well as in unilateral acts) have proved insufficient, in particular because such
measures did not cover several categories of victims such as the Italian military internees and the
victims of massacres perpetrated by German forces during the last months of Second World
War” 304 . For its part, Germany does not make reference to specific victims, and, instead, only
argues generally that “reparations were made” through “a comprehensive scheme for all countries
concerned and covering all war damages” 305 .
272. Germany also recalls the lump-sum payments made to Italy and Greece, and claims that
“[r]oughly 3,400 Italian civilians were compensated for their forced labour by the Foundation
“Remembrance, Responsibility, Future”, and that “roughly 1,000 Italian military internees were
awarded compensation for forced labour under the Foundation scheme” 306 . As to this latter group
of victims, Germany argues that it “decided to make ex gratia payments to former forced labourers
in the year 2000”, but then admits that “prisoners of war were not included in this specific
scheme”; only “those military internees who had also been subjected to racial and/or ideological
persecution were entitled to payments” 307 .
273. It ensues, from the aforementioned submissions, that not all “Italian Military Internees”
were provided reparations, but only those who had also been victims of “racial and/or ideological
persecution” 308 . Italy retorts to this argument by Germany by arguing that the issue underlying the
present dispute does not concern those latter victims, but rather hinges upon the “obligation to
make reparation for war crimes committed against several thousands of Italian victims that have
not received any reparation, as indirectly admitted by Germany” 309 . Italy thus concludes that
“there is plain and unrestricted recognition of the fact that the rest of the victims ⎯ in other words,
those who were not victims of persecution, and these represent the vast majority ⎯ remained
totally unsatisfied” 310 .
274. As already pointed out, at the end of the oral hearings before the Court of 16.09.2011,
one of the questions I put to the contending parties aimed at clarifying this particular factual issue:
I then asked whether “the specific Italian victims to whom the Respondent refers effectively
received reparation”, and, if they have not received reparation, whether “they are entitled to it and
how can they effectively receive it, if not through national proceedings” 311 . The responses of the
contending parties to this question served to clarify their respective positions on the matter at issue.
275. Germany, for its part, seemed to evade the question by referring to the Court’s Order of
06.07.2010 (counter-claim) and by arguing that “the question of whether reparations related to
World War II are still due or not is not the subject matter of the proceedings before the Court” 312 .
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- 78 It also affirmed that the reparation scheme for the II world war was a classic inter-State and
comprehensive 313 regime, and further argued that those victims who consider to have a claim
against Germany can institute proceedings in German courts 314 . Germany thus shed no light into
the factual question of whether or not those specific victims have received reparations; it appeared
to evade this question by relying, somewhat equivocally, on the Court’s Order of 06.07.2010
(counter-claim).
276. Italy, for its part, provided a clear answer to this specific question, in affirming
unambiguously that “[n]one of the categories of victims referred to in the cases underlying the
present dispute has received reparation” 315 . It added that some categories of victims were never
able to claim compensation because no mechanism was put in place while others have been trying
to obtain compensation for a decade without any success. Italy further argues that there is strong
reluctance on Germany’s part to conclude an agreement aimed at making reparation to these
categories of victims. It also claimed that the question of reparation for the Italian military
internees was addressed by the Italian Ambassador in Berlin during discussions on the possibility
of compensation by the Foundation 316 .
277. Italy also submitted that, at the moment, there is no other alternative than national
proceedings for these categories of victims to receive reparation. Italy argued that had domestic
judges not removed immunity, no other avenue would have remained open for war crime victims to
obtain reparation 317 . In its comments on Germany’s written reply to my question, Italy further
claimed that Germany’s arguments make it clear that no reparation has been made to numerous
Italian victims of war crimes, as its refusal to make reparation was grounded on the argument that it
had been relieved of the obligation to make reparation on the basis of the waiver clause of
Article 77 of the 1947 Peace Treaty 318 . Germany did not contest Italy’s clear assertion that “[n]one
of the categories of victims referred to in the cases underlying the present dispute has received
reparation” 319 ; in its comments to Italy’s response to my question, Germany had an opportunity to
rebut this statement and set the record straight. Yet, it remained silent to this strong statement 320 ,
and this should not pass unnoticed.
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- 79 278. As already indicated, the question of whether reparations have or have not been paid
has to be assessed in light of the records before the Court; both Parties have been given ample
opportunity to clarify this issue in their written and oral proceedings. They have further been
requested by me to provide a clear answer to a simple factual question. Italy did so; Germany
evaded this question, arguing that the issue of reparations is excluded from the present dispute by
virtue of the Court’s Order of 06.07.2010 (counter-claim). This is far from convincing; had it
provided a clear answer to my question, it would have assisted the Court to clarify further this
factual question. On the basis of the foregoing, it appears, from the materials submitted by the
contending Parties, together with their submissions, that the specific victims referred to in Italy’s
recent case-law have not in fact received reparation.
279. In conclusion on the matter at issue, the records before the Court show that Italy has
repeatedly claimed in the present proceedings that none of the victims referred to in Italy’s recent
case-law received reparation. This is its basic argument, on which its case rests. Germany had
ample opportunity, in its written and oral submissions, as well as in its responses and further
comments to the questions I put to both contending parties (supra), to rebut this argument. It did
not provide evidence of reparation made to these specific victims, and, instead, limited its
arguments to general references of payments, while admitting that “Italian Military Internees” were
left outside the scope of the scheme of the Foundation “Remembrance, Responsibility, Future”.
280. In sum, and as already indicated, on the basis of an expert opinion (by C. Tomuschat),
Germany did not make reparation to Italian prisoners of war used as forced labourers
(“Italian Military Internees”) through the Foundation. It resorted to an appraisal which led to a
treatment of those victims that incurs, in my understanding, into a double injustice to them: first,
when they could have benefited from the rights attached to the status of prisoners of war, such
status was denied to them; and secondly, now that they seek reparation for violations of
international humanitarian law of which they were victims (including the violation of denying them
the status of prisoners of war), they are seen to be treated as prisoners of war.
281. It is regrettably too late to consider them prisoners of war (and, worse still, to deny
them reparation): they should be so considered during the II world war and in its immediate
aftermath (for the purpose of protection), but they were not. These are the uncontested and the
distressing facts. On the basis of the foregoing, it can thus at last be concluded, on the basis of the
records before the Court, that many victims of Nazi Germany’s grave violations of human rights
and of international humanitarian law have in fact been left without reparation.
XXV. The Imperative of Providing Reparation to Individual Victims of Grave
Violations of Human Rights and of International Humanitarian Law
1. The Realization of Justice as a Form of Reparation
282. In my understanding, it is imperative that reparation is provided to the individual
victims of the grave violations of human rights and of international humanitarian law at issue in the
cas d’espèce. The individual victim’s right to reparation is ineluctably linked to the grave
violations of human rights and of international humanitarian law that they suffered. In the present
case concerning the Jurisdictional Immunities of the State, the contending claims of war reparations
and State immunities could not at all have been dissociated, and certainly not at all in the way they
were by the Court’s Order of 06.07.2010, summarily dismissing the Italian counter-claim. That
decision was taken by the Court (with my firm dissent), without a public hearing, and on the basis

- 80 of two succinct paragraphs (28 and 29) containing, each of them, a petitio principii, simply begging
the question 321 .
283. Notwithstanding, as I have pointed out in the present Dissenting Opinion (paras. 18-23,
supra), the contending Parties, Germany and Italy, kept on referring to the factual and historical
background of the cas d’espèce, in advancing their opposite views on State immunities. This was
not surprising, as claims of State immunities and war reparations, in the circumstances of the
present case, go inevitably together, as the two faces of the same coin. This is one of the many
lessons to be extracted from the present case. Its factual background confirms that, whenever a
State sought to stand above the Law, abuses were committed against human beings 322 , including
grave violations of human rights and of international humanitarian law.
284. The rule of law (État de Droit) implies restrictions imposed upon the power of the State
by the Law, as no State stands above this latter; the rule of law seeks to preserve and guarantee
certain fundamental values, in the line of natural law thinking. Whenever those values are
forgotten, in the mounting of a State apparatus of oppression leading to systematic and grave
violations of human rights and of international humanitarian law, Law reacts. And the realization
of justice, which takes place also to put an end to impunity, in my view constitutes by itself a
relevant form of reparation (satisfaction) to the victims.
2. Reparation as the Reaction of Law to Grave Violations
285. It indeed resembles a reaction of the Law to the extreme violence victimizing human
beings. We enter here into the domain of jus cogens (cf. infra); Law reacts to assert its primacy
over brute force, to seek to regulate human relations according to the precepts of the recta ratio (of
natural law), and to mitigate human suffering. Hence the imperative of having justice done, and of
providing reparation to the victims. In his work L’Ordinamento Giuridico (originally published in
1918), the Italian jusphilosopher Santi Romano sustained that sanction is not circumscribed to
specific legal norms, but is rather immanent to the juridical order as a whole, operating as an
“effective guarantee” of all the subjective rights set forth therein 323 . In face of the acts of extreme
violence victimizing human beings, violating fundamental rights inherent to them, the legal order
(national and international) reacts, so as to secure the primacy of justice and to render viable the
reparation (satisfaction) to the victims.
286. I had the occasion, one decade ago, to dwell upon this particular point, in the
adjudication of a case in another international jurisdiction (the IACtHR). I then pointed out that the
Law, emanating ultimately from human conscience and moved on by this latter, comes to provide
the reparatio (from the Latin term reparare, “to dispose again”); and Law intervenes, moreover, to
guarantee the non-repetition of the harmful acts 324 . The reparatio does not put an end to the
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- 81 human rights violations already perpetrated 325 , but it at least avoids the aggravation of the harm
already done (by the indifference of the social milieu, by impunity or by oblivion).
287. Under this outlook, the reparatio is endowed, in my understanding, with a double meaning,
as I stated on that occasion, namely:
“it provides satisfaction (as a form of reparation) to the victims, or their relatives,
whose rights have been violated, at the same time that it restablishes the legal order
broken by such violations, ⎯ a legal order erected on the full respect for the rights
inherent to the human person. The legal order, thus reestablished, requires the
guarantee of non-repetition of the harmful acts (. . .).
The reparatio disposes again, reorganizes the life of the victimized survivors,
but it does not manage to eliminate the pain which is already ineluctably incorporated
to their day-to-day existence. The loss is, from this angle, rigorously irreparable. Yet,
the reparatio is an inescapable duty of those who have the responsibility to impart
justice. In a stage of greater development of human conscience, and thus of Law
itself, it is beyond doubt that the realization of justice overcomes every and any
obstacle, including those ensuing from the abusive exercise of rules or institutes of
positive law, thus rendering imprescriptible the grave breaches of human rights (. . .).
The reparatio is a reaction, at the level of the law, to human cruelty, manifested in the
most diverse forms: the violence in the treatment of fellow human beings semejantes,
the impunity of those responsible on the part of the public power, the indifference and
oblivion of the social milieu.
This reaction of the broken legal order (the substratum of which is precisely the
observance of human rights) is moved, ultimately, by the spirit of human
solidarity (. . .). The reparation, thus understood, encompassing, in the framework of
the realization of justice, the satisfaction to the victims (or their relatives) and the
guarantee of non-repetition of the harmful acts, (. . .) is endowed with undeniable
importance. The rejection of the indifference and oblivion, and the guarantee of
non-repetition of the violations, are manifestations of the links of solidarity between
those victimized and those who can be so, in the violent world, devoid of values,
wherein we live. This is, ultimately, an eloquent expression of the links of solidarity
that unite the living to their dead 326 . (. . .)” 327 .
XXVI. The Primacy of Jus Cogens: A Rebuttal of Its Deconstruction
288. This leads me to my last line of considerations. In the present Dissenting Opinion, I
have already expressed my firm opposition to the posture of stagnation in respect of jus cogens
whenever claims of State immunity are at stake (paras. 224-227, supra). In fact, in this and other
respects (methodology, approach adopted and pursued, reasoning, conclusions), there seems to be
an abyss separating my own position from that of the Court’s majority in the present case
concerning the Jurisdictional Immunities of the State. In laying the foundations of my own
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- 82 personal position on the issues dealt with in the present Judgment, may I now concentrate my
Dissenting Opinion, at last, on one point which is particularly dear to me: the consolidation and
primacy of jus cogens in international law. In effect, without the primacy of jus cogens,
international law would have a grim future. I could not accept that, as all hope for a better future
would then vanish.
289. I am a surviving Judge from the painful international adjudication of a cycle of cases of
massacres that recently reached a contemporary international tribunal, the IACtHR, during which I
was in contact with the most somber side of human nature. Now that those cases have been
decided, and belong to the history of contemporary international law (and in particular the
International Law of Human Rights), I have organized my memories of that experience 328 , so that
present and future generations of scholars of the law of nations (droit des gens) may perhaps
benefit from the lessons I have extracted therefrom. It is not my intention to recollect those lessons
in the present Dissenting Opinion, but only and briefly to refer to them and to point out that, in my
view, one cannot approach cases of the kind involving grave breaches of human rights and of
international humanitarian law ⎯ without close attention to fundamental human values. Unlike
what legal positivism assumes, law and ethics go ineluctably together, and this should be kept in
mind for the faithful realization of justice, at national and international levels.
290. The invocation of “elementary considerations of humanity” 329 cannot be rhetorical,
failing to guard coherence in not anticipating nor addressing the consequences of the application of
those considerations in practice. Moreover, one should not pursue a very restrictive view of
opinio juris 330 , reducing it to the subjective component of custom and distancing it from the general
principles of law, up to a point of not taking account of it at all 331 . In the present case, the “acts
committed on the territory of the forum State by the armed forces of a foreign State” 332 (as the
Court depicts them), are “acts” the illegality of which has been recognized by the responsible State
itself, Germany, “at all stages of the proceedings” 333 of the present case. They are not
acta jure imperii 334 , as the Court repeatedly characterizes them; they are unlawful acts,
delicta imperii, atrocities, international crimes of the utmost gravity, engaging the responsibility of
the State and of the individuals that perpetrated them. The traditional distinction between acts
jure imperii and jure gestionis, as I have already indicated, is immaterial here, in a case of the
gravity of the present one.
291. The principle of the sovereign equality of States is indeed a fundamental principle
applicable at the level of inter-State relations 335 : had it been duly observed, those atrocities or
international crimes would not have occurred in the way and at the time they did (in 1943-1945).
In any case, that principle is not the punctum pruriens here, as we are concerned in the cas d’espèce
328
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- 83 with atrocities or international crimes committed at intra-State level. The central principles at issue
here are, in my perception, the principle of humanity and the principle of human dignity. State
immunity cannot, in my view, be unduly placed 336 above State responsibility for international
crimes and its ineluctable complement, the responsible State’s duty of reparation to the victims.
292. As already indicated, the jurisprudence constante of The Hague Court (PCIJ and ICJ)
upholds the understanding that, as a matter of principle, a violation of international law and the
corresponding duty of providing reparation form an indissoluble whole, so as to make the
consequences thereof cease. State immunities cannot be made to operate, like in the present
Judgment, like a thunder coming out of a dark storm (the social cataclysm of the II world war) and
falling upon that indissoluble whole dismantling it altogether. As I have further also indicated,
State immunity is not a right but rather a prerogative or privilege; it cannot be upheld in a way that
leads to manifest injustice.
293. In order to try to justify the upholding of State immunity even in the circumstances of
the cas d’espèce, the Court’s majority pursues an empirical factual exercise of identifying the
incongruous case-law of national courts and the inconsistent practice of national legislations on the
subject-matter at issue. This exercise is characteristic of the methodology of legal positivism,
over-attentive to facts and oblivious of values. Be that as it may, even in its own outlook, the
examination of national courts decisions, in my view, is not at all conclusive for upholding State
immunity in cases of international crimes.
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294. As to national legislations, pieces of sparse legislation in a handful of States , in my
view, cannot withhold the lifting of State immunity in cases of grave violations of human rights
and of international humanitarian law. Such are positivist exercises leading to the fossilization of
international law, and disclosing its persistent underdevelopment, rather than its progressive
development, as one would expect. Such undue methodology is coupled with inadequate and
unpersuasive conceptualizations, of the kind of the ones so widespread in the legal profession, such
as, inter alia, the counterpositions of “primary” to “secondary” rules, or of “procedural” to
338
“substantive” rules , or of obligations of “conduct” to those of “result”. Words, words,
words . . . Where are the values?
295. At times, resort to conceptualizations of the kind may lead to manifest injustice, as in
the present case concerning the Jurisdictional Immunities of the State. Once again the Court resorts
to the counterposition between procedural law (where it situates immunity, as it did in its earlier
Judgment of 2002 in the Arrest Warrant case, opposing the D.R. Congo to Belgium) and
substantive law 339 . To me, the separation between procedural and substantive law is not
ontologically nor deontologically viable: la forme conforme le fond. Legal procedure is not an end
in itself, it is a means to the realization of justice. And the application of substantive law is
finaliste, it purports to have justice done.
296. In the present Judgment, the Court’s majority starts from the wrong assumption that no
conflict exists, or can exist, between the substantive “rules of jus cogens” (imposing the
prohibitions of “the murder of civilians in occupied territory, the deportation of civilian inhabitants
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- 84 to slave labour and the deportation of prisoners of war to slave labour”) and the procedural “rules
of State immunity” 340 . This tautological assumption leads the Court to its upholding of State
immunity even in the grave circumstances of the present case. There is thus a material conflict,
even though a formalist one may not be discernible. The fact remains that a conflict does exist, and
the Court’s reasoning leads to what I perceive as a groundless deconstruction of jus cogens,
depriving this latter of its effects and legal consequences.
297. This is not the first time that this happens; it has happened before, e.g., in the last
decade, in the Court’s Judgments in the cases of the Arrest Warrant (2002) and of the
Armed Activities on the Territory of the Congo (D.R. Congo versus Rwanda, 2006), recalled by the
Court with approval in the present Judgment 341 . It is high time to give jus cogens the attention it
requires and deserves. Its deconstruction, as in the present case, is to the detriment not only of the
individual victims of grave violations of human rights and of international humanitarian law, but
also of contemporary international law itself. In sum, in my understanding, there can be no
prerogative or privilege of State immunity in cases of international crimes, such as massacres of the
civilian population, and deportation of civilians and prisoners of war to subjection to slave labour:
these are grave breaches of absolute prohibitions of jus cogens, for which there can be no
immunities.
298. State immunities cannot keep on being approached in the light of an atomized or
self-sufficient outlook (contemplating State immunities in a void), but rather pursuant to a
comprehensive view of contemporary international law as a whole, and its role in the international
community. International law cannot be frozen by continued and prolonged reliance on omissions
of the past, either at normative level (e.g., in the drafting of the 2004 United Nations Convention on
Jurisdictional Immunities of States and Their Property), or at judicial level (e.g., the majority
decision of the ECtHR [Grand Chamber] in the Al-Adsani case, 2001, and of this Court in the
present case), already pointed out. The assertion by the Court, in the present Judgment, that,
analogically, there is nothing “inherent in the concept of jus cogens” which would require the
modification, or displace the application, of rules determining the scope and extent of
jurisdiction 342 , simply begs the question: it requires persuasive demonstration, not provided to
date.
299. The Court cannot, by its decisions, remain indifferent to, or oblivious of, the enormous
suffering of victims of grave violations of human rights and of international humanitarian law; it
cannot remain over-attentive to the apparent sensitivities of States, to the point of conniving at
denial of justice, by unduly ascribing to State immunities an absolute value. Quite on the contrary,
the individual victims of State atrocities cannot be left without any form of redress. State immunity
is not supposed to operate as a bar to jurisdiction in circumstances such as those prevailing in the
present case concerning the Jurisdictional Immunities of the State. It is not to stand in the way of
the realization of justice. The pursuit of justice is to be preserved as the ultimate goal; securing
justice to victims encompasses, inter alia, enabling them to seek and obtain redress for the crimes
they suffered. Jus cogens stands above the prerogative or privilege of State immunity, with all the
consequences that ensue therefrom, thus avoiding denial of justice and impunity.
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- 85 XXVII. A Recapitulation: Concluding Observations
300. From all the preceding considerations, it is crystal clear that my own position, in respect
of all the points which form the object of the present Judgment on the case concerning the
Jurisdictional Immunities of the State, stands in clear opposition to the view espoused by the
Court’s majority. My dissenting position is grounded not only on the assessment of the arguments
produced before the Court by the contending parties (Germany and Italy) and the intervening State
(Greece), but above all on issues of principle and on fundamental values, to which I attach even
greater importance. I have thus felt obliged, in the faithful exercise of the international judicial
function, to lay the foundations of my dissenting position in the cas d’espèce in the present
Dissenting Opinion. I deem it fit, at this stage, to recapitulate all the points of my dissenting
position, expressed herein, for the sake of clarity, and in order to stress their interrelatedness.
301. Primus: One cannot take account of inter-temporal law only in a way that serves one’s
interests in litigation, accepting the passing of time and the evolution of law in relation to certain
facts but not to others, of the same continuing situation. One cannot hide behind static dogmas so
as to escape the legal consequences of the perpetration of atrocities in the past; the evolution of
law is to be taken into account. Secundus: Likewise, one cannot make abstraction of the factual
context of the present case; State immunities cannot be considered in the void, they constitute a
matter which is ineluctably linked to the facts which give origin to a contentious case. Recognition
of this interrelatedness is even more forceful, in a unique and unprecedented case like the present
one, in which the complainant State, throughout the proceedings before the Court (written and oral
phases), recognized its own responsibility for the harmful acts lying in the origins, and forming the
factual background, of the present case.
302. Tertius: There have been doctrinal developments, from a generation of jurists which
witnessed the horrors of two world wars in the XXth century, which did not at all pursue a
State-centric approach, and were centred on fundamental human values, and on the human person,
guarding faithfulness to the historical origins of the droit des gens, as one ought to do nowadays as
well. State immunities are, after all, a prerogative or a privilege, and they cannot keep on making
abstraction of the evolution of international law, taking place nowadays in the light of fundamental
human values.
303. Quartus: The more lucid contemporary international legal doctrine, including the work
of learned institutions in international law, gradually resolves the tension between State immunity
and the right of access to justice rightly in favour of the latter, particularly in cases of international
crimes. It expresses its concern with the need to abide by the imperatives of justice and to avoid
impunity in cases of perpetration of international crimes, thus seeking to guarantee their
non-repetition in the future. Quintus: The threshold of the gravity of the breaches of human rights
and of international humanitarian law removes any bar to jurisdiction, in the quest for reparation to
the victimized individuals. It is indeed important that all mass atrocities are nowadays considered
in the light of the threshold of gravity, irrespective of who committed them. Criminal State policies
and the ensuing perpetration of State atrocities are not to be covered up by the shield of State
immunity.
304. Sextus: Purported inter-State waivers of rights inherent to the human person are
inadmissible; they stand against the international ordre public, and are to be deprived of any
juridical effects. This is deeply-engraved in human conscience, in the universal juridical
conscience, the ultimate material source of all Law. Septimus: By the time of the II world war,
deportation to forced labour (as a form of slave work) was already prohibited by international law.
Well before the II world war its wrongfulness was widely acknowledged, at normative level (in the

- 86 IV Hague Convention of 1907 and in the 1930 ILO Convention on Forced Labour); there was
recognition of that prohibition in works of codification. That prohibition has, furthermore, met
with judicial recognition. Octavus: The right to war reparation claims was likewise recognized
well before the end of the II world war (in the IV Hague Convention of 1907).
305. Nonus: What jeopardizes or destabilizes the international legal order, are the
international crimes, and not the individual suits for reparation in the search for justice. What
troubles the international legal order, are the cover-up of such international crimes accompanied by
the impunity of the perpetrators, and not the victims’ search for justice? When a State pursues a
criminal policy of murdering segments of its own population, and of the population of other States,
it cannot, later on, place itself behind the shield of sovereign immunities, as these latter were never
conceived for that purpose.
306. Decimus: Grave breaches of human rights and of international humanitarian law,
amounting to international crimes, are anti-juridical acts, are breaches of jus cogens, that cannot
simply be removed or thrown into oblivion by reliance on State immunity. Undecimus:
International crimes perpetrated by States are not acts jure gestionis, nor acts jure imperii; they are
crimes, delicta imperii, for which there is no immunity. That traditional and eroded distinction is
immaterial here.
307. Duodecimus: In case of grave violations of human rights and of international
humanitarian law, the direct access of the individuals concerned to the international jurisdiction is
thus fully justified, to vindicate those rights, even against their own State. Tertius decimus:
Individuals are indeed subjects of international law (not merely “actors”), and whenever legal
doctrine departed from this, the consequences and results were catastrophic. Individuals are
titulaires of rights and bearers of duties which emanate directly from international law (the
jus gentium). Converging developments, in recent decades, of the International Law of Human
Rights, of International Humanitarian Law, and of the International Law of Refugees, followed by
those of International Criminal Law, give unequivocal testimony of this.
308. Quartus decimus: It is not at all State immunity that cannot be waived. There is no
immunity for crimes against humanity. In cases of international crimes, of delicta imperii, what
cannot be waived is the individual’s right of access to justice, encompassing the right to reparation
for the grave violations of the rights inherent to him as a human being. Without that right, there is
no credible legal system at all, at national or international levels.
309. Quintus decimus: The finding of particularly grave violations of human rights and of
international humanitarian law provides a valuable test for the removal of any bar to jurisdiction, in
pursuance of the necessary realization of justice. Sextus decimus: It is immaterial whether the
harmful act in grave breach of human rights was a governmental one, or a private one with the
acquiescence of the State, or whether it was committed entirely in the forum State or not
(deportation to forced labour is a trans-frontier crime). State immunity does not stand in the
domain of redress for grave violations of the fundamental rights of the human person.
310. Septimus decimus: The right of access to justice lato sensu comprises not only the
formal access to justice (the right to institute legal proceedings), by means of an effective remedy,
but also the guarantees of the due process of law (with equality of arms, conforming the
proces équitable), up to the judgment (as the prestation juridictionnelle), with its faithful
execution, with the provision of the reparation due. The realization of justice is in itself a form of

- 87 reparation, granting satisfaction to the victim. In this way those victimized by oppression have
their right to the Law (droit au Droit) duly vindicated.
311. Duodevicesimus: Even in the domain of State immunities properly, there has been
acknowledgment of the changes undergone by it, in the sense of restricting or discarding such
immunities in the occurrence of those grave breaches, due to the advent of the International Law of
Human Rights, with attention focused on the right of access to justice and international
accountability. Undevicesimus: The State’s duty to provide reparation to individual victims of
grave violations of human rights and of international humanitarian law is a duty under customary
international law and pursuant to a fundamental general principle of law.
312. Vicesimus: There is nowadays a growing trend of opinion sustaining the removal of
immunity in cases of international crimes, for which reparation is sought by the victims. In effect,
to admit the removal of State immunity in the realm of trade relations, or in respect of local
personal tort (e.g., in traffic accidents), and at the same time to insist on shielding States with
immunity, in cases of international crimes ⎯ marked by grave violations of human rights and of
international humanitarian law ⎯ in pursuance of State (criminal) policies, amounts to a juridical
absurdity.
313. Vicesimus primus: The right of access to justice lato sensu is to be approached with
attention focused on its essence as a fundamental right, and not on permissible or implicit
“limitations” to it. Vicesimus secundus: Grave breaches of human rights and of international
humanitarian law amount to breaches of jus cogens, entailing State responsibility and the right to
reparation to the victims. This is in line with the idea of rectitude (in conformity with the
recta ratio of natural law), underlying the conception of Law (in distinct legal
systems ⎯ Recht/Diritto/Droit/Direito/Derecho/Right) as a whole.
314. Vicesimus tertius: It is groundless to claim that the regime of reparations for grave
breaches of human rights and of international humanitarian law would exhaust itself at inter-State
level, to the detriment of the individuals who suffered the consequences of war crimes and crimes
against humanity. It is clear from the records of present case that there are IMIs, victims of
Nazi Germany’s grave violations of human rights and of international humanitarian law, who have
in fact been left without reparation to date. Vicesimus quartus: Such individual victims of State
atrocities cannot be left without any form of redress. State immunity is not supposed to operate as
a bar to jurisdiction in circumstances such as those prevailing in the present case concerning the
Jurisdictional Immunities of the State. It is not to stand in the way of the realization of justice. The
pursuit of justice is to be preserved as the ultimate goal; securing justice to victims encompasses,
inter alia, enabling them to seek and obtain redress for the crimes they suffered.
315. Vicesimus quintus: One cannot embark on a wrongfully assumed and formalist lack of
conflict between “procedural” and “substantive” rules, depriving jus cogens of its effects and legal
consequences. The fact remains that a conflict does exist, and the primacy is of jus cogens, which
resists to, and survives, such groundless attempt at its deconstruction. There can be no prerogative
or privilege of State immunity in cases of international crimes, such as massacres of the civilian
population, and deportation of civilians and prisoners of war to subjection to slave labour: these
are grave breaches of absolute prohibitions of jus cogens, for which there can be no immunities.
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316. Vicesimus sextus: Jus cogens stands above the prerogative or privilege of State
immunity, with all the consequences that ensue therefrom, thus avoiding denial of justice and
impunity. On the basis of all the aforesaid, my firm position is that there is no State immunity for
international crimes, for grave violations of human rights and of international humanitarian law. In my
understanding, this is what the International Court of Justice should have decided in the present
Judgment.

(Signed) Antônio Augusto CANÇADO TRINDADE.
___________

DISSENTING OPINION OF JUDGE YUSUF
The key question in these proceedings was whether Italian courts violated the jurisdictional
immunity of Germany ⎯ The Italian courts set aside the immunity of Germany with respect to
claims for reparation of serious humanitarian law violations in the absence of other remedial
avenues ⎯ The Court failed to adequately address this core issue ⎯ The Court instead focused on
the extent of immunity for acts jure imperii when committed by armed forces during armed conflict
and the strength of jus cogens norms ⎯ The Court’s analysis does not adequately address the real
life situation of the victims of Nazi atrocities without other means of redress ⎯ Immunity should
not be used as a screen where no other remedial avenues are available ⎯ The victims’ petition to
Italian domestic courts was a last attempt to obtain reparation ⎯ Immunity is not an immutable
value in international law ⎯ The scope of immunity has been contracting over the past century as
the international legal system shifted from a State-centred model to one that also protects the rights
of human beings ⎯ It is as full of holes as Swiss cheese ⎯ There is considerable divergence in the
extent and scope of immunity in State practice ⎯ Uncertainties on customary rules cannot be
resolved by a formalistic exercise of surveying divergent judicial decisions ⎯ Customary
international law is not a question of relative numbers ⎯ Consideration must be given to the
circumstances and nature of each case and the factors underlying it ⎯ Resort may also be had to
the general principles underlying human rights and humanitarian law ⎯ A balance must be sought
between the function of immunity and the realization of fundamental human rights and
humanitarian law ⎯ There should be a proportionality and legitimacy assessment with respect to
granting immunity when the customary rules are found to be fragmentary or unsettled ⎯ The
evolution of the law on immunity has often occurred through isolated domestic court decisions that
gradually become mainstream ⎯ Assertion of jurisdiction by domestic courts crystallizes an
emerging exception to State immunity ⎯ Domestic courts cannot set aside immunity every time
there is a claim for reparation for violations of international humanitarian law or human rights ⎯
In exceptional circumstances, assertion of jurisdiction where there is no other remedial avenue
contributes to a better observance of international humanitarian law without unjustifiably
indenting immunity.
1. Introduction
1. I am regrettably unable to concur with the Court’s majority in finding that:
“[T]he Italian Republic has violated its obligation to respect the immunity
which the Federal Republic of Germany enjoys under international law by allowing
civil claims to be brought against it based on violations of international humanitarian
law committed by the German Reich between 1943 and 1945.”
2. I am also in disagreement with the reasoning and consideration on which this finding is
based.
3. My disagreements relate in particular to the marginal way in which the core issues in
dispute between the Parties have been dealt with in the judgment; the lack of an adequate analysis
of the obligation to make reparations for violations of international humanitarian law
(hereinafter IHL), which is intimately linked to the denial of State immunity in the dispute before
the Court; the reasoning and conclusions of the majority on the scope and extent of State immunity
in international law and the derogations that may be made from it; and the approach adopted in the
judgment towards the role of domestic courts in the identification and evolution of international
customary norms, particularly in the area of State immunity.
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2. The core issues before the Court
4. The jurisdictional immunity of foreign States before national courts in cases concerning
serious violations of human rights or humanitarian law has been extensively debated in recent years
in scholarly literature and has given rise to conflicting judicial decisions by courts of various
jurisdictions. The core issues before the Court in these proceedings are however of a much more
limited and narrower scope. They concern decisions by Italian courts to set aside Germany’s
immunity in proceedings regarding claims for reparation arising out of acts committed by the Third
Reich in the period 1943-1945 whose illegality has been admitted by Germany.
5. The claims before the Italian courts concerned certain categories of victims (for a
description of these categories, see paragraph 52 of the Judgment) to whom Germany allegedly
failed to pay compensation, thus leaving them without other means of redress for the harm
suffered. The Court had therefore to determine whether the refusal of Italian courts to grant
jurisdictional immunity to Germany with respect to claims of victims of Nazi crimes in search of
redress and reparation constitutes an internationally wrongful act, in the absence of other remedial
avenues. The Court’s answer to this question is positive, and I disagree with it. But my
disagreement concerns also the approach adopted by the Court to reach this conclusion.
6. The Court recognizes that it has jurisdiction to determine whether Germany’s failure to
pay compensation to those categories of victims, whose illegal treatment by the Third Reich has
been admitted by Germany, is capable of having an effect on the existence and scope of Germany’s
jurisdictional immunity before Italian courts, and consequently whether the Italian courts were
legally justified, under these specific circumstances, to deny immunity to Germany (paragraph 50).
The Court, however, in its consideration of the merits, limits its examination, almost entirely, to the
issue of “whether . . . immunity is applicable to acts committed by the armed forces of a State . . .
in the course of conducting an armed conflict” (paragraph 61).
7. This formulation of the core issues is, in my view, too abstract and formalistic as
compared to the real life situation of the victims of Nazi atrocities who, for the lack of any
alternative means of redress, had to submit their claims for reparation to Italian courts. The dispute
before the Court is not about the general applicability of immunity to unlawful acts committed by
the armed forces of a State in a situation of armed conflict. This is a very broad subject which is
best left for academic papers and scholarly discussions. The dispute in this case is about the
decisions of Italian courts to set aside the jurisdictional immunity of Germany to allow certain
categories of Italian victims, who were unable to obtain effective reparations for crimes committed
by the Third Reich and admitted by Germany, to have an alternative means of redress.
8. Italy has repeatedly emphasized this point both in its written submissions
(Counter-Memorial Italy, pp. 87-122; and Rejoinder Italy, pp. 11-26) and during the oral
proceedings (CR 2011/18, para. 11; CR 2011/21, paras. 4-12; CR 2011/21, p. 17, paras. 1-37).
Germany has also abundantly responded to it (CR 2011/17, paras. 14-42; CR 2011/20, p. 30,
paras. 11-36). The Court should have therefore adequately addressed it.
9. Unfortunately, as a result of the above-mentioned approach by the Court, the centrality to
the dispute between the Parties of the link between the lack of reparations and the denial of
immunity by the Italian courts in order to provide an alternative means of redress to the victims,
has been substantially overlooked, if not completely sidelined, in the Judgment. The only
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forward by Italy with regard to the lack of reparations for certain categories of victims.
10. In that section, the Court notes that
“Germany decided to deny compensation to a group of victims on the ground
that they had been entitled to a status which, at the relevant time, Germany had
refused to recognize, particularly since those victims had thereby been denied the legal
protection to which that status entitled them.” (Paragraph 99.)
However, instead of assessing the impact that this failure to make reparations, and the
absence of alternative means of redress, could have on the granting or denial of State immunity to
Germany in the courts of the forum State under international law, the Court limits itself to state that
“the Court considers that it is a matter of surprise ⎯ and regret ⎯ that Germany decided to deny
compensation . . .” (ibid.). It bears to be recalled in this connection that disputes between States are
not submitted to an international adjudicatory body, and particularly to the principal judicial organ
of the United Nations, for expressions of surprise and regret, but for their appropriate settlement on
the basis of international law.
11. On the other hand, I agree with the Court’s statement that: “the Court is not unaware that
the immunity from jurisdiction of Germany in accordance with international law may preclude
judicial redress for the Italian nationals concerned” (paragraph 104). Nevertheless, the Court
should have, in my view, drawn some legal conclusions from this statement, particularly with
respect to the legality or illegality of the decisions of the Italian courts in this specific context.
Instead, the Court goes on to state that the claims of the Italian military internees (IMIs), together
with other claims of Italian nationals, “could be the subject of further negotiation involving the two
States concerned, with a view to resolving the issue” (paragraph 104); thus, suggesting a
diplomatic approach, rather than a legal determination by the Court itself, to some of the core
issues of the dispute submitted to it for adjudication.
3. The Obligation to make reparations for violations of IHL
12. In view of the direct bearing that the lack of reparations for IHL violations by the
Third Reich had on the refusal by Italian courts to grant immunity to Germany, I find it also
regrettable that the Court, despite recognizing this close relationship, has not considered it
necessary to examine, at least in a general manner, the obligation to make reparations for violations
of IHL in international law.
13. The obligation to make reparations for damages suffered as a result of breaches of
humanitarian law is enshrined in Article 3 of the 1907 Hague Convention IV which provides that:
“A belligerent party which violates the provisions of the said Regulations shall,
if the case demands, be liable to pay compensation. It shall be responsible for all acts
forming part of its armed forces.”
14. A similar provision is to be found in Article 91 of the Additional Protocol I of 1977 to
the Geneva Conventions of 1949 (hereinafter “Protocol I”). These provisions do not indicate
whether the beneficiaries of such compensation are individuals or States. It can, however, be said
that they clearly establish the existence of an obligation under international law to pay
compensation and make reparations for violations of humanitarian law.
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claimants seeking compensation for damages suffered as a result of violations of humanitarian law.
Such examples include the claims brought before Japanese courts in the 1990s on behalf of
the victims of IHL violations during the Second World War including slave labourers, comfort
women, and torture victims; or the legal suits brought before United States courts by the
Holocaust Restitution Movement against Germany on behalf of wartime “labour slaves”, which
have now been settled by Germany; the Distomo case brought by the relations of the victims of a
massacre by the Nazi armed forces before Greek courts against Germany in 1995; and the
Ferrini case brought against Germany before Italian courts by Mr. Luigi Ferrini, an Italian national
who had been arrested in August 1944, and deported to Germany, where he was detained and
forced to work in a munitions factory until the end of the war.
16. Historically, there is ample evidence that compensation for such breaches was for a long
period of time handled at the inter-State level either through peace treaties or through settlement
agreements. More recently, other mechanisms have been used such as the Iraq Compensation
Commission established by the United Nations Security Council and the Eritrea-Ethiopia Claims
Commission created through a bilateral agreement. This does not however mean that individuals
are not or were not intended to be the ultimate beneficiaries of such mechanisms; or that they do
not possess the right to make claims for compensation. It only indicates that the national State of
the victims receives a lump sum to be distributed to the victims of such breaches. Such
arrangements appear to have been resorted to for policy or practical reasons aimed at avoiding the
prospect of innumerable private suits, or a delay in the conclusion of peace treaties and the
resumption of normal relations between formerly belligerent States.
17. What is at issue here is the question of State responsibility. If crimes are committed by
the agents of a State during an armed conflict, such a State has to assume responsibility for the
unlawful acts of its agents, and to provide reparation to the victims. Such reparation is most often
made through inter-State mechanisms, or through special funds set up by the State responsible for
the violation. But, the law of State responsibility does not rule out the possibility that rights may
accrue to individuals as a result of a wrongful act committed by a State. As a matter of fact, it is
stated in Article 33, paragraph 2, of the ILC Articles on the Responsibility of States for
internationally wrongful acts, that: “This Part is without prejudice to any right, arising from the
international responsibility of a State, which may accrue directly to any person or entity other than
the State.”
18. Moreover, the ILC commentary clearly states that there are cases where individuals are
the holders of the rights resulting from international rules regarding State responsibility. This is the
case, in my view, not only in human rights treaties, but also in humanitarian law conventions.
Article 3 of Hague Convention IV and Article 91 of Protocol I are good examples of such rules,
particularly when interpreted in light of the recent evolution of international law in the area of
human rights and humanitarian law. The International Committee of the Red Cross Commentary
to Article 91, Protocol I, appears to recognize this evolution:
“Those entitled to compensation will normally be Parties to the conflict or their
nationals, though in exceptional cases they may also be neutral countries, in the case
of violation of the rules on neutrality or of unlawful conduct with respect to neutral
nationals in the territory of a Party to the conflict . . . However, since 1945 a tendency
has emerged to recognize the exercise of rights by individuals.” (See ICRC,
www.icrc.org/ihl.nsf/COM/470-750117, paras. 3656 and 3657.)
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matter, Article 91 of Protocol I ⎯ does not exclude the right of individuals to make claims for
compensation for damages arising from breaches of IHL, despite the fact that the practice of States
has been for a very long time to establish bilateral mechanisms through peace treaties and other
agreements, and to have the issue of compensation handled by the State whose nationals have
suffered damage as a result of such breaches.
20. The question, however, arises as to what happens in case some of the victims of IHL
violations, for which responsibility has been recognized by the foreign State, are not covered
through such schemes, and consequently are deprived of the possibility of being beneficiaries of
the right to receive compensation for such breaches. Should such a State be allowed to use
immunity before domestic courts as a screen against the obligation to make reparations, particularly
when resort to such courts may be the only means of redress available to the victims? This is in my
view the fundamental issue that the Court should have examined in this case.
4. Assessment of the scope of State immunity and its possible conflict
with claims for reparations
21. My disagreement with the Court also extends to the approach and reasoning of the
majority, which I find unpersuasive, on the scope and extent of the jurisdictional immunity of
States under international law, as well as its exceptions and derogations. It is true that State
immunity is a rule of customary international law, and not merely a matter of comity, although
some legal scholars consider it only as an exception to the principle of territorial sovereignty and
jurisdiction of States (see, for example, R. Higgins, “Certain Unresolved Aspects of the Law of
State Immunity”, Netherlands Yearbook of International Law, pp. 265-276). Its coverage has,
however, been contracting over the past century, in light of the evolution of international law from
a State-centred legal system to one which also protects the rights of human beings vis-à-vis the
State.
22. The shrinking of immunity coverage has been spearheaded by the decisions of domestic
courts and largely prompted by the growing recognition of the rights of individuals involved in
transactions with States or State-owned entities. It was indeed for the purpose of protecting the
rights of individuals or juridical persons vis-à-vis States that a restrictive doctrine of immunities
was introduced by national courts as early as the nineteenth century. Similarly, the tort exception
to immunity has been conceived for the protection of individual rights against States.
23. Thus, although State immunity is important to the conduct of harmonious and friendly
relations between States, it is not a rule of law whose coverage is well defined for all circumstances
or whose consistency and stability is unimpaired. There is indeed considerable divergence in the
manner in which the scope and extent of such immunity is interpreted and applied in the practice of
States, and particularly in the judicial decisions of their courts. It is not therefore very persuasive
to characterize some of the exceptions to immunity as part of customary international law, despite
the continued existence of conflicting domestic judicial decisions on their application, while
interpreting other exceptions, similarly based on divergent domestic courts’ decisions, as
supporting the non-existence of customary norms. This may give the impression of cherry-picking,
particularly where the number of cases invoked is rather limited on both sides of the equation.
24. It may, for example, be asked whether the judicial decisions of a handful of domestic
courts (see paragraphs 73-74 of the Judgment) could serve to substantiate the existence of
customary international law based on State practice which supports the proposition that:
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occasioning death, personal injury or damage to property committed by the armed
forces and other organs of a State in the conduct of armed conflict, even if the relevant
acts take place on the territory of the forum State” (paragraph 77 of the Judgment).
It could equally be asked why more weight should be attached, in terms of the existence of
customary law norms, to those decisions as opposed to the Italian and Greek Supreme Courts’
decisions (paragraphs 27-36 of the Judgment). Is customary international law a question of relative
numbers?
Would it not have been more appropriate to recognize, in light of conflicting judicial
decisions and other practices of States, that customary international law in this area remains
fragmentary and unsettled?
25. It should be recalled that even the traditional distinction between jure gestionis and
jure imperii, which is often used for practical purposes to group together certain exceptions,
depending on the nature of the acts involved, is far from being universally applied in a uniform
manner, since the categorization of certain acts under one class of acts or the other still remains a
matter of controversy among States and national courts. Moreover, the definition of the basic
concept underlying the distinction, namely commercial transactions, remains elusive. In the
meantime, the exceptions and derogations to which State immunity is subject keep growing all the
time.
26. State immunity is, as a matter of fact, as full of holes as Swiss cheese. Thus, to the
extent that customary norms of international law are to be found in the practice and opinio juris of
States, such practice clearly attests to the fact that the scope and extent of State immunity,
particularly in the area of violations of human rights and humanitarian law, which is currently
characterized by conflicting decisions of national courts in its interpretation and application,
remains an uncertain and unsettled area of international custom, whose contours are ill-defined.
27. These uncertainties cannot adequately be resolved, in my view, through a formalistic
exercise of surveying conflicting judicial decisions of domestic courts, which remain sparse as
regards human rights and humanitarian law violations arising from armed conflict (or the lack of
reparations for such violations), and counting those in favour of applying immunity and those
against it. Such a process is unlikely to yield very useful results or to contribute to the clarification
of the law in this field. Moreover, State immunity from jurisdiction cannot be interpreted in an
abstract manner or applied in a vacuum. The specific features and circumstances of each case, and
the factors underlying it, have to be fully taken into account. In the present case, it is claims for
reparations for unlawful acts admitted by the responsible State that are at issue, where no
alternative means of redress appear to be available. This is the reason why this case is rather
unusual, as recognized in the Judgment (paragraph 60).
28. When jurisdictional immunities come into conflict with fundamental rights consecrated
under human rights or humanitarian law, for which a forum State has an obligation to secure and
enforce in its territory, and whose realization reflects basic values of the international community,
it is much more appropriate to have regard to the manner in which, under contemporary
international law, “[a] balance . . . must be struck between two sets of functions which are both
valued by the international community” (see Arrest Warrant of 11 April 2000 (Democratic
Republic of the Congo v. Belgium), Judgment, I.C.J. Reports 2002, joint separate opinion of
Judges Higgins, Kooijmans, and Buergenthal, p. 85, para. 75). In today’s world, the use of State
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as a misuse of such immunity.
29. Such a balance has to be sought between the intrinsic functions and purposes of
immunity, and the protection and realization of fundamental human rights and humanitarian law
principles. The European Court of Human Rights (ECHR) recognized the necessity of balancing
the granting of immunity (in the case of International Organizations) with the right of access to
courts and the right to an effective remedy in Waite & Kennedy v. Germany and Beer & Regan v.
Germany by underlining that:
“For the Court, a material factor in determining whether granting ESA (the
European Space Agency) immunity from German jurisdiction is permissible under the
Convention is whether the applicants had available to them reasonable alternative
means to protect effectively their rights under the Convention.” (ECHR, Case of
Waite and Kennedy v. Germany (Application No. 26083/94, Judgment,
18 February 1999, para.68);
and ECHR, Case Beer and Regan v. Germany
(Application No. 28934/95, Judgment, 18 February 1999, para. 58).)
30. The assessment of whether, in the present case, immunity should have been granted or
could have been denied under international law by the Italian courts cannot exclude, in my view,
the application of the general principles underlying human rights and humanitarian law and
embodying basic rights such as the right to an effective remedy, the right to compensation for
damages suffered as a result of breaches of humanitarian law, and the right to protection from
denial of justice, which are directly relevant to the particular circumstances of the claims submitted
to those courts. Nor can the law of State immunity, as raised by the cases before the Italian courts,
be interpreted in a way which conflicts with the realization of those rights in the context of
contemporary international law. Even more importantly, recourse should be had to those
principles, and to an assessment of the proportionality and legitimacy of purpose of granting
immunity, when the rules on State immunity or the exceptions to it are either fragmentary or
unsettled, such as in the case of human rights or humanitarian law violations for which appropriate
reparations have not been made.
31. Such principles include those proclaimed by the United Nations General Assembly as
“Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of international
humanitarian law” ( resolution 60/147 of 16 December 2005) according to which:
“11. Remedies for gross violations of international human rights law and
serious violations of international humanitarian law include the victim’s right to the
following as provided for under international law:
(a) Equal and effective access to justice;
(b) Adequate, effective and prompt reparation for harm suffered;
(c) Access to relevant information concerning violations and reparation mechanisms.”
The UN Basic principles further provide that:
“12. A victim of a gross violation of international humanitarian law . . . shall
have equal access to an effective judicial remedy as provided for under international
law.”
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Special Rapporteur Theo van Boven noted that:
“From the outset the Principles and Guidelines were based on the law of State
Responsibility . . . It was argued, however, by some governments that the Articles on
State Responsibility were drawn up with inter-State relations in mind and would not
per se apply to relations between States and individuals. This argument was countered
in that it ignored the historic evolution since the Second World War of human rights
having become an integral and dynamic part of international law as endorsed by
numerous widely ratified international human rights treaties. It was also said to ignore
that the duty of affording remedies for governmental misconduct was so widely
acknowledged that the right to an effective remedy for violations of human rights and
a fortiori of gross human rights violations, may be regarded as forming part of
customary international law.” (Theo van Boven, The United Nations Basic Principles
and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law, United Nations Audiovisual Library of International Law,
pp. 1-2.)
33. Similarly, the Report of the United Nations Commission on Darfur states that:
“at present, whenever a gross breach of human rights is committed which also
amounts to an international crime, customary international law not only provides for
the criminal liability of the individuals who have committed that breach, but also
imposes an obligation on the States of which the perpetrators are nationals, or for
which they acted as de jure or de facto organs, to make reparations (including
compensation) for the damage done” (Report of the International Commission of
Enquiry on Darfur, 25 January 2005, paras. 598-599).
34. Among the three categories of Italian victims of unlawful acts committed by the Nazi
régime mentioned in paragraph 52 of the Judgment, the Court highlights in particular the plight of
the Italian military internees (IMIs) who were excluded by Germany from eligibility for reparations
on the ground that prisoners of war were not entitled to compensation for forced labour, although
they were, as a matter fact, denied treatment as prisoners of war by the Nazi authorities. Having
determined that at least this category of victims had no possibility of receiving compensation from
Germany through other mechanisms such as inter-State agreements or the national legislation of
Germany, the Court, should have, in my view, conducted an assessment of whether by granting
immunity to Germany the Italian courts would have impaired the IMIs’ right to reparation, or their
access to justice, or their right to an effective remedy for the damages suffered.
35. Immunity is not an immutable value in international law. Its adjustability to the
evolution of the international society, and its flexibility, are evidenced by the number of exceptions
built gradually into it over the past century, most of which reflect the growing normative weight
attached to the protection of the rights of the individual against the State, be that as a private party
to commercial transactions with the State or as a victim of tortious acts by State officials. This is
not to say that the importance of immunity to the stability of relations among States or to the
orderly allocation and exercise of jurisdiction in proceedings concerning States has been weakened.
Immunity continues to perform those functions, despite the growing number of exceptions.
36. The granting or denial of immunity by domestic courts, in cases involving claims arising
from international crimes where the law of State immunity, and exceptions thereto, is still uncertain
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nature of the claims involved, but also to review the effect that such a decision may have on other
normative values to which the international community attaches similar importance. It is indeed
widely recognized in the jurisprudence of domestic courts that, before ruling on the existence of
immunity as a right of the foreign State, a review of the underlying factors of the case has to be
conducted to determine whether or not an exception applies (see, for example, Conrades v.
United Kingdom (1981), 65 1.L.R. 205 (Hanover Labour Court); Farouk Abdul Aziz v. Yemen
(2005) the Court of Appeal (Civil Division) of England, [2005] EWCA civ 745, paras. 61-62;
Supreme Court of Canada, Kuwait Airways Corp. v. Iraq, 2010 SCC 40 [2010] 2 S.C.R. 571,
para. 33). In this context, the Cour de Cassation in France declared, in the Bucheron case, that:
“attendu que l’immunité de juridiction des Etats étrangers, bien qu’étant de principe,
n’est que relative et connait des exceptions ; qu’il en résulte que la jurisdiction devant
laquelle elle est invoquée est dans la nécessité d’en apprecier le bien-fondé au regard
du fond du litige pour decider s’il y a lieu d’accueillir ou non cette fin de non-recevoir
d’une nature particulière” (No. 02-45961,16 December 2003, Bull. civ., 2003,
No. 258, p. 206 (the Bucheron case)).
37. Thus, the preliminary nature of immunity from jurisdiction does not preclude national
courts, in this case the Italian courts, from assessing the context in which the claim has been made
to ensure a proper legal characterization of the acts for which immunity is claimed, and where
necessary, to balance the different factors underlying the case to determine whether the court has
jurisdiction.
38. In the present case, Germany’s arguments revolved around the idea that there is no
relevant limitation on the immunity to which a State is entitled in respect of acta jure imperii in the
sense that:
“no general practice, supported by opinio juris, exists as to any enlargement of the
derogation from the principle of State immunity in respect of violations of
humanitarian law committed by military forces during an armed conflict” (Memorial
of Germany, para. 55).
According to Germany,
“the practice regarding the settlement of war claims is very consistent. Such claims
are generally settled under international treaties in the relationship between the States
concerned. Specifically with regard to all the claims resulting from World War II, this
traditional course was followed.” (Ibid.)
39. Italy, on the other hand, maintained that:
“The ongoing German denial of appropriate and effective reparation to a large
number of Italian victims of IHL committed by German authorities during the final
part of the Second World War, as recognized and renewed by Germany through the
1961 Agreements as well as subsequent unilateral measures, needed to be addressed.”
(Counter-Memorial of Italy, para. 6.15.)
In the view of the Italian side:
“Italian judges, facing such a blatant and long-lasting denial of reparation in
violation of all relevant rules of international law, could not simply turn down victims’
claims by recognizing the principle of State Immunity. Clearly, the judges had the
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crimes for which no reparation has yet been made, they would create a typical
situation of denial of justice. Had Italian courts granted immunity they would have
put a full stop to the entire question of reparation to thousands of victims. They would
have effectively denied any possibility for these claims to achieve any objective. On
the contrary, they had very serious justifications for setting aside the immunity of
Germany and verifying whether the claims were substantiated on the merits.”
(Counter-Memorial of Italy, para. 6.16.)
40. The issue of the possible conflict between State immunity and reparations arising from
violations of humanitarian law has recently been dealt with in a report and a resolution of the
Institut de droit international. In introducing the report, which was titled “the Fundamental Rights
of the Person and the Immunity from Jurisdiction of States” to the Naples Session of the Institut in
2009, Lady Fox stated that
“a further difficulty arose as regards State immunity, namely whether it was illogical
and possibly morally unjustifiable that an individual official might currently be subject
to criminal persecution in national courts but that the State which ordered the acts
might be sheltered by immunity from civil proceedings for reparation for the
consequences of such crimes” (Annuaire de l’Institut de droit international, session de
Naples, Vol. 73, p. 110).
41. In its resolution on the report presented by Lady Fox, the Institut considered among other
things, “the underlying conflict between immunity from jurisdiction of States and their agents, and
claims arising from international crimes” and made two statements which are relevant to the issues
in dispute before the Court. First, it is recognized, in a preambular paragraph, that “the removal of
immunity from proceedings in national courts is one way by which effective reparation for the
commission of international crimes may be achieved”. Secondly, it is stated in paragraph 2, of
Article II, on Principles that: “Immunities should not constitute an obstacle to the appropriate
reparation to which victims of crimes addressed by this Resolution are entitled.” (Ibid.,
pp. 228-230.)
42. I believe that these statements reflect the current state of international law as regards the
relationship between State immunity and claims for reparations arising from unlawful acts
committed in the course of an armed conflict, particularly in exceptional circumstances such as
those faced by the Italian victims of atrocities committed by the Third Reich during the
Second World War where no other means of redress appear to be available. The statements cannot
be taken to mean, in my view, that immunity should be set aside whenever claims for reparation of
crimes committed by the agents of a foreign State are submitted to domestic courts. They rather
indicate the necessity of appropriate and effective reparations to victims of crimes, and that
immunity should not be an obstacle to such reparation in those exceptional circumstances where no
other means of redress is available. This is a very limited exception to immunity bounded by the
special circumstances arising from the lack of other remedial avenues for the victims. The manner
in which these considerations could be applied to the present case is discussed in
paragraphs 49-54 below.
5. Domestic courts, State immunity, and the right to reparation for violations
of IHL committed in the forum State
43. The law relating to State immunity has historically evolved through the decisions of
domestic courts. It is in such domestic courts that the nature and scope of State immunity has most
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between jure gestionis and jure imperii as well as other derogations and exceptions to State
immunity. Divergences and conflicts in the interpretation and application of the law to specific
circumstances are bound to arise in such a diversified setting. It is not therefore surprising that
many aspects of these exceptions and derogations remain unsettled.
44. The decisions of the Italian courts, as well as the Distomo decision in Greece, may be
viewed as part of a broader evolutionary process, in the context of judicial decisions by domestic
courts, which has given rise to a number of exceptions to the jurisdictional immunity of States,
such as the tort exception, the employment exception and the intellectual property exception. The
question of course may be asked whether any of these exceptions should have been considered as
violations of international law when they were first established by one or two national courts, given
the unsettled nature of the scope and extent of State immunity in customary international law at the
time of the decision.
45. In this connection, it is of particular interest that the Court refers approvingly to the 1961
judgment of the Supreme Court of Austria in Holubek v. Government of the United States of
America (ILR, Vol. 40, 1962, p. 73), which may have been one of the first decisions to recognize
the notion of tort exception to State immunity. One could perhaps try to imagine the fate of this
important exception, which is now widely applied and has been codified into all the existing
conventions on State immunity, had the Austrian judgment been found to be in violation of the law
of State immunity by an international judicial body in the mid-sixties. A nascent norm, which has
come to reflect a widely held opinio juris and State practice, would have been undoubtedly nipped
in the bud.
46. As Lord Denning commented with respect to the exception of acta jure gestionis:
“Whenever a change is made, someone some time has to make the first move. One country alone
may start the process. Others may follow. At first a trickle, then a stream, last a flood.” (Quoted
in Brohmer, State Immunity and the Violation of Human Rights, 1997, p. 20, note 85.)
47. Certain rules of international law may remain in a grey zone, and their existence may be
debated in legal scholarship, until such time as a court of law ⎯ in the case of State immunities, a
domestic court of law ⎯ clarifies their status and establishes their legal quality. This has happened
many times with respect to the exceptions and derogations to State immunity. It is not indeed
through diplomatic exchanges, or through the conclusion of conventions, or even through the
pronouncements of international judicial or arbitral bodies that the exceptions and derogations to
State immunity have developed. It has most often occurred through single, and sometimes isolated,
domestic court decisions, which gradually turned mainstream.
48. Thus, in the area of State immunity it is not to be excluded that such domestic courts may
be performing a law-development function, even when their decisions are not yet shared by other
jurisdictions or are considered, at first sight, not to conform to what may have hitherto been viewed
as State practice. The Court itself appears to recognize the potential of domestic courts for further
development of the law of immunity through its references to certain judicial decisions which were
the first to formulate some of the derogations and exceptions to State immunity.
49. In his report to the Institut de Droit International on “the Activities of National Judges
and the International Relations of their State”, Professor Benedetto Conforti stated the following:
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considered in relation to the various sources of international law. Beginning with
customary law, it does not seem that there has ever been any doubt that national
courts, when they are called upon to apply a customary rule, are fully independent
with respect to its ascertainment. There are, however, at least two aspects of such
ascertainment which have a rather problematic nature: one concerns the court’s
participation in the formation and modification of customary law . . .
As far as the first aspect is concerned, we can say, in keeping with the main
trend in domestic case law, that the courts are able to review whether a customary rule
corresponds to the exigencies of equity and justice, and if it does not, to refuse to
apply it, provided that such course of action has a basis in State practice, even if its is
still fragmentary and at a formative stage.”
He then added:
“To conclude on this point, we can say that the judge may refuse to apply an
international customary norm or consider it wholly or in part modified if he ascertains
the existence of an opinio necessitates in this sense, and if the extinction of the norm
or the formation of a new norm has its basis in an international and/or domestic
practice, even if such practice is fragmentary.” (Provisional Report, Part 2 ⎯ Judicial
Independence and the Sources of International Law, pp. 386–387.)
50. Both the rules on State immunity and the entitlement of individuals to reparations
following the commission by State agents of international crimes are undergoing transformation.
The Institut de droit international recognized as much in its above-mentioned Naples Resolution in
which reference was made to “the underlying conflict between immunity from jurisdiction of States
and their agents and claims arising from international crimes”. Such conflict did not exist in the
past. It is of recent origin. It has arisen as a result of a widely held view in the international
community (some sort of an opinio juris necessitates) according to which State immunity should
not be used as a screen to avoid reparations to which victims of crimes are entitled. This is the
situation in my view with which the Italian “Corte di Cassazione” was faced in the Ferrini case and
in subsequent cases.
51. The assertion of jurisdiction by domestic courts for a failure to make reparations for
serious breaches of the law of armed conflict admitted by the responsible State, particularly where
no other means of redress is available, could not, in my view, harm the independence or the
sovereignty of another State. It simply contributes to the crystallization of an emerging exception
to State immunity, which is based on the principles underlying human rights and humanitarian law
and on the widely-held opinio juris of ensuring the realization of those rights, including the right to
an effective remedy, in those circumstances where the victims would have no other means of
redress.
52. Recognizing that a failure to make reparations for war crimes or crimes against humanity
may result in non-immunity before domestic courts, particularly when no other means of redress is
available, is not so much about further narrowing the scope of State immunity, but about bringing it
in line with the growing normative weight attached by the international community to the
protection of human rights and humanitarian law, and the realization of the right to effective
remedy for human beings. It could also have a deterrent effect on the non-observance of
humanitarian law by States.
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surrounding the claims of the Italian victims for reparations, that: “the fact that immunity may bar
the exercise of jurisdiction in a particular case does not alter the applicability of the substantive
rules of international law” (paragraph 100). A question that may arise, in this context, is whether,
if immunity were granted in such a case, the defendant State would be under an obligation to afford
an alternative remedy to the victims of the breaches to which it has admitted? This is an important
question to which an answer should have been provided in the proceedings or in the Judgment.
Moreover, it is doubtful whether a responsibility that does not afford a means of redress or a
remedial context within which the claims may be settled can be of much use to such victims.
54. The above arguments do not imply that each time there is a claim for reparation of
breaches of international humanitarian law or human rights, the domestic courts of the State where
the breaches had been committed, are entitled to set aside the immunity of the State responsible for
such breaches. This may result in countless lawsuits that may overwhelm both the judicial system
of the State where the claims are made and the governmental machinery of the responsible State.
Moreover, in addition to the traditional inter-State or compensation mechanisms of the past
mentioned above, new practices have been developed at the international level in recent years, such
as the United Nations Compensation Commission for Iraq, instituted by the Security Council
by resolution 687 (1991), and the Claims Commission instituted by the Agreement of
12 December 2000 between Ethiopia and Eritrea, to offer the possibility of compensation to
victims of breaches of international law.
55. Although the claims of individuals before such commissions must be put forward by
States, what matters most is the availability of a remedial context to which such claims for
reparations are assigned, and where an effective means of redress can be obtained. It is only where
reparations for certain categories of victims, as in the Italian cases, are not covered by inter-State
compensation schemes, by other international mechanisms, or by the legislation of the responsible
State, and the victims concerned have, so to say, fallen through the cracks of the system, that the
courts of the forum are, in my view, entitled to offer an alternative and “ultimate” means of redress,
and an effective remedy to the victims of grave breaches of humanitarian law, to avoid a denial of
justice. The “underlying conflict” to which reference was made in the Naples Resolution of the
Institut de droit international should, in such exceptional circumstances, be resolved in favour of
the victims of grave breaches of international humanitarian law.
6. Final observations
56. The core issue in this dispute was not that in each and every case of an alleged violation
of human rights or humanitarian law, immunity should be derogated from, or that there is,
generally speaking, a human rights or humanitarian law exception to jurisdictional immunity. The
core issue was whether, in those exceptional circumstances where immunity may prevent the
victims of international crimes from obtaining an effective remedy or where no other means of
redress is available, such immunity should be granted or set aside by domestic courts. In other
words, where reparation has not been assigned to another contextual remedy, should immunity be
used as a screen to ward off the obligation to make reparations to the victims before domestic
courts?
57. I believe that, in such a case, by lifting the bar of immunity in the very limited way
suggested above (paragraphs 49-54), humanitarian law would be better enforced and the human
rights-based values of the international community as a whole would be better protected.
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play to provide guidance on rules of international law and to clarify them, particularly where the
law is uncertain or unsettled. It had a unique opportunity to do so in this case. It could have
clarified the law in the sense in which it is already evolving of a limited and workable exception to
jurisdictional immunity in those circumstances where the victims have no other means of redress.
Such an exception would bring immunity in line with the growing normative weight attached by
the international community to the protection of human rights and humanitarian law, and the
realization of the right to effective remedy for victims of international crimes, without unjustifiably
indenting the jurisdictional immunity of States.
59. The assertion of jurisdiction by domestic courts in those exceptional circumstances
where there is a failure to make reparations, and where the responsible State has admitted to the
commission of serious violations of humanitarian law, without providing a contextual remedy for
the victims, does not, in my view, upset the harmonious relations between States, but contributes to
a better observance of international human rights and humanitarian law.
(Signed) Abdulqawi A. YUSUF.
___________

DISSENTING OPINION OF JUDGE AD HOC GAJA
1. The Court’s Judgment accepts the view that the jurisdictional immunity of a foreign State
does not cover certain claims concerning reparation for torts committed in the forum State.
However, the Court
“considers that customary international law continues to require that a State be
accorded immunity in proceedings for torts allegedly committed on the territory of
another State by its armed forces and other organs of State in the course of conducting
an armed conflict” (paragraph 78).
This point is decisive for rejecting the applicability of the so-called “tort exception” in the case in
hand. The Court consequently concludes that the Italian courts breached an international obligation
when they asserted their jurisdiction over claims relating to wrongful acts committed by Germany
in Italy during the Second World War.
The Court’s argument is well built and includes a wide survey of relevant State practice.
However, the scope of the “tort exception” deserves further analysis, also because this is an area
where the law, according to several judicial decisions, is currently “developing”.
2. The “tort exception” has found expression in Article 12 of the United Nations Convention
on Jurisdictional Immunities of States and Their Property, according to which:
“Unless otherwise agreed between the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise
competent in a proceeding which relates to pecuniary compensation for death or injury
to the person, or damage to or loss of tangible property, caused by an act or omission
which is alleged to be attributable to the State, if the act or omission occurred in whole
or in part in the territory of that other State and if the author of the act or omission was
present in that territory at the time of the act or omission.”
This codification Convention, which was adopted by the General Assembly in 2004, has so
far been ratified by 13 States and is not yet in force. It would be at any event unwarranted to
assume that all its substantive provisions correspond to rules of general international law. On the
other hand, many of its provisions cannot be regarded as fully innovative. This certainly applies to
Article 12, which finds precedents in several provisions of municipal legislation which will be
referred to later and, before these statutes were enacted, in Article 11 of the 1972 European
Convention on State Immunity. The latter text reads as follows:
“A Contracting State cannot claim immunity from the jurisdiction of a court of
another Contracting State in proceedings which relate to redress for injury to the
person or damage to tangible property, if the facts which occasioned the injury or
damage occurred in the territory of the State of the forum, and if the author of the
injury or damage was present in that territory at the time when those facts occurred.”
In the following paragraphs there will be only a few references to the European Convention,
because it is clearly of limited significance for the purpose of ascertaining the existing rules of
general international law on State immunity. It received only eight ratifications, all by States from
a defined geographical area (Austria, Belgium, Cyprus, Germany, Luxembourg, Netherlands,
Switzerland and United Kingdom). Moreover, it does not attempt to state general rules, but only
considers the immunity of a Contracting State from the jurisdiction of other Contracting States.
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immunity of foreign States that nine States have enacted. Only one State (Pakistan) has not
included the “tort exception” in its legislation on this subject.
Legislation is an important aspect of State practice. It is significant also when the object of a
rule of international law is the conduct of judicial authorities, as with regard to the exercise of
jurisdiction by courts. One may assume that only in exceptional circumstances judicial authorities
will depart from what is required from them by the respective legislator. To my knowledge, no
court of any of the States which enacted legislation incorporating the “tort exception” has raised
any question of consistency between the relevant legislation and general international law.
The number of States in question may at first sight seem insufficient to represent the attitude
of the generality of States, since most States have not adopted statutes on jurisdictional immunity
and directly rely on general international law. However, it would be difficult to consider the
legislative practice of ten States, which spans a period of more than 30 years, as insignificant for
the purpose of ascertaining the current status of general international law. The criterion adopted by
these States was not intended to codify a standard that all the States would be required to follow.
On certain issues, the legislation of some States was arguably more favourable to immunity than
general international law. This is certainly lawful, which would not be the case for a more
restrictive approach. When asserting a “tort exception”, the States concerned no doubt assumed
that they were entitled to exercise their jurisdiction lawfully in applying the exception. Should
their view be regarded as unfounded under general international law, all these States would incur
international responsibility when applying the “tort exception”. One would have expected some
form of protest on the part of other States at the international level, since the legislation in question
was well known and many States were likely to be affected. The silence kept by the majority of
States cannot be interpreted as an implicit criticism of the lawfulness of resorting to the “tort
exception”.
4. In the nine States that have enacted legislation on jurisdictional immunity of foreign States
including a “tort exception” this exception has a similar content. It may be appropriate to quote the
texts of the pertinent provisions. I shall follow a chronological order.
According to section 1605 (a) of the United States Foreign Sovereign Immunities Act 1976:
“(a) A foreign state shall not be immune from the jurisdiction of courts of the United
States or of the States in any case ⎯
................................................................
(5) not otherwise encompassed in paragraph (2) above, in which money damages
are sought against a foreign state for personal injury or death, or damage to or
loss of property, occurred in the United States and caused by the tortious act
or omission of that foreign state or of any official or employee of that foreign
state while acting within the scope of his office or employment; except that
this paragraph shall not apply to ⎯
(A) any claim based upon the exercise or performance or the failure to
exercise or perform a discretionary function regardless of whether the
discretion be abused, or
(B) any claim arising out of malicious prosecution, abuse of process, libel,
slander, misrepresentation, deceit, or interference with contract rights;”
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is not immune from the jurisdiction of a court in any proceedings that relate to ― (a) death or
personal injury; or (b) damage to or loss of tangible property, caused by an act or omission in the
United Kingdom.”
Section 7 of Singapore’s State Immunity Act is identical to this text, with the only
replacement of the words “the United Kingdom” with “Singapore”.
Section 6 of South Africa’s Foreign States Immunities Act declares that: “A foreign state
shall not be immune from the jurisdiction of the courts of the Republic in proceedings relating
to ― (a) the death or injury of any person; or (b) damage to or loss of tangible property, caused by
an act or omission in the Republic.”
According to Section 13 of Australia’s Foreign States Immunities Act 1985: “A foreign
State is not immune in a proceeding in so far as the proceeding concerns ⎯ (a) the death of, or
personal injury to, a person; or (b) loss of or damage to tangible property, caused by an act or
omission done or omitted to be done in Australia.”
Section 6 of Canada’s State Immunity Act reads as follows: “A foreign state is not immune
from the jurisdiction of a court in any proceedings that relate to ⎯ (a) any death or personal or
bodily injury, or (b) any damage to or loss of property, that occurs in Canada.”
In Argentina, Article 2 of Law No. 24,488 on jurisdictional immunity of foreign States
provides that: “Foreign States may not invoke jurisdictional immunity in the following cases: …
(e) where the foreign State is subject to a claim for losses or damages derived from crimes or
offences committed in Argentina” [“(e) Cuando fueren demandados por daños y perjuicios
derivados de delitos o cuasidelitos cometidos en el territorio;”].
According to Section 5 of Israel’s Foreign State Immunity Law 5769-2008: “A foreign state
shall not have immunity from jurisdiction in an action in tort where personal injury or damage to
tangible property has occurred, provided the tort was committed in Israel.”
Finally, Article 10 of the Act on the Civil Jurisdiction of Japan with respect to a Foreign
State, etc., provides that:
“In cases where the death of or injury to a person or the loss of or damage to a
tangible object resulted from an act for which it is claimed a Foreign State, etc., should
take responsibility, if all or part of said act took place in Japan and the person who
performed said act was in Japan at the time it was committed, said Foreign State, etc.,
shall not be immune from jurisdiction with respect to judicial proceedings in which
monetary compensation for the damage or loss resulting from said act is being
sought.”
Although the wording varies, all these texts contain a general statement, which appears to
cover claims for all the acts or omissions attributable to a foreign State which take place in the
territory of the forum State and cause death or personal injury or damage to tangible property.
5. None of the legislative acts quoted in the previous paragraph restricts the applicability of
the “tort exception” when the act or omission of the foreign State is taken within an activity which
may be described jure imperii because it occurs in the exercise of a sovereign power by the foreign
State.
The Commentary of the International Law Commission (ILC) on Draft Article 12, which
later became without change Article 12 of the 2004 UN Convention, noted that “[t]he areas of
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persons or damage to tangible property involved in traffic accidents”, but that “the scope of
Article 12 is wide enough to cover also intentional physical harm such as assault and battery,
malicious damage to property, arson or even homicide, including political assassination”. The ILC
Commentary also noted that, while “the case law of some States” maintained the distinction
between acts jure imperii and acts jure gestionis, the “tort exception” in Article 12 “makes no such
distinction” (Yearbook of the International Law Commission, 1991, Vol. II, Part Two, p. 45).
According to the Commentary:
“The locus delicti commissi offers a substantial territorial connection regardless
of the motivation of the act or omission, whether intentional or even malicious, or
whether accidental, negligent, inadvertent, reckless or careless, and indeed irrespective
of the nature of the activities involved, whether jure imperii or jure gestionis.”
There is nothing in the text of the UN Convention or in the preparatory work that suggests
that the “tort exception” should not apply when the foreign State acts jure imperii.
On the basis of the ILC Commentary, the Italian Corte di Cassazione stressed in Ferrini that,
according to Article 12 of the ILC Draft Articles,
“the distinction between acts performed jure imperii and acts carried out jure gestionis
assumes no relevance in respect of damages claims arising from ‘assaults on the
physical integrity of a person’ or from loss or damage of a ‘bodily’ nature” (judgment
of 11 March 2004 No. 5044; English translation in International Law Reports (ILR),
Vol. 128, p. 672).
The Supreme Court of Canada in Schreiber v. The Federal Republic of Germany and the
Attorney General of Canada agreed that the “tort exception” also covered acts jure imperii, adding
the observation that if one restricted the exception in this regard, one “would deprive the victims of
the worst breaches of basic rights of any possibility of redress in national courts” ([2002] Supreme
Court Reports, Vol. 3, p. 269, para. 37).
A different view was expressed by the Supreme Court of Ireland in McElhinney v. Williams
when Chief Justice Hamilton held that, even if the tortious act of a British soldier had occurred in
the forum State, immunity had to be granted to the foreign State “when such act or omission is
committed jure imperii” (ILR, Vol. 104, p. 703). Ireland has not enacted legislation on
jurisdictional immunity, nor is it a party to the European Convention on State Immunity. An
application to the European Court of Human Rights was later made by Mr. McElhinney against
Ireland. This Court said that the “tort exception” corresponded to a “trend in international and
comparative law”, but that:
“the trend may primarily refer to ‘insurable’ personal injury, that is incidents arising
out of ordinary road traffic accidents, rather than matters relating to the core area of
State sovereignty such as the acts of a soldier on foreign territory which, of their very
nature, may involve sensitive issues affecting diplomatic relations between States and
national security. Certainly, it cannot be said that Ireland is alone in holding that
immunity attaches to suits in respect of such torts committed by acta jure imperii or
that, in affording this immunity, Ireland falls outside any currently accepted
international standards.” (ILR, Vol. 123, p. 85, para. 38.)
It is to be noted that the question before the European Court in McElhinney v. Ireland was
not whether the respondent State had an obligation to grant jurisdictional immunity to the
United Kingdom, but whether Ireland was in breach of an obligation under Article 6 of the
European Convention on Human Rights by denying the applicant access to justice. The majority of
the Court did not endorse the idea that States were required to apply a “tort exception”. It found
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there was no breach by Ireland of an obligation to exercise jurisdiction. However, the Court did
not go as far as to say that, had the Irish courts hypothetically entertained the claim, Ireland would
have been in breach of its obligations under international law with regard to jurisdictional
immunity.
6. The European Convention on State Immunity contains various clauses which restrict the
scope of the Convention. What is relevant for our purposes is Article 31, which runs as follows:
“Nothing in this Convention shall affect any immunities or privileges enjoyed
by a Contracting State in respect of anything done or omitted to be done by, or in
relation to, its armed forces when on the territory of another Contracting State.”
The ILC Draft Articles do not contain a similar clause. However, the ILC Commentary on
Draft Article 12 observes that this provision does not “apply to situations involving armed
conflicts” (Yearbook of the International Law Commission, 1991, Vol. II, Part Two, p. 46). No
explanation is given, nor is there an indication of the intended consequences of the fact that Draft
Article 12 does not apply. It is not clear in particular whether “situations involving armed
conflicts” are considered to be outside the scope of the UN Convention or whether another rule set
forth in the Convention becomes applicable.
The exclusion suggested in the ILC Commentary has not found its way either into the text of
the UN Convention or into the Understandings which represent an annex to the Convention. Nor is
there anything on this matter in the report presented to the General Assembly (GA) by the Ad Hoc
Committee which recommended the adoption of the Convention (A/59/22). However, when
introducing this report to the Sixth Committee, the Chairman of the Ad Hoc Committee,
Mr. Gerhard Hafner, made, among others, the following statement: “[o]ne of the issues that had
been raised was whether military activities were covered by the Convention. The general
understanding had always prevailed that they were not”. He then referred to the exclusion of
“situations involving armed conflicts” suggested by the ILC in its Commentary (A/C.6/59/SR.13,
para. 36), which is a narrower subject than “military activities”. The Chairman of the Ad Hoc
Committee expressed the opinion that this matter was not regulated by the UN Convention. The
legal significance of this statement is not altogether clear. GA resolution 59/38, which adopted the
Convention, said in its last preambular paragraph: “Taking into account the statement of the
Chairman of the Ad Hoc Committee introducing the report of the Ad Hoc Committee”. This
paragraph also does not entirely clarify matters.
Norway and Sweden, when ratifying the UN Convention, declared that they understood the
Convention not to apply to “military activities”. These two States shared Mr. Hafner’s view that
“military activities” are not covered by the UN Convention. These interpretative declarations
support the idea that “military activities” are not regulated by the UN Convention, but do not
provide a solution binding all the contracting States.
7. None of the legislative acts referred to above in paragraph 3 contains a general exclusion
concerning claims relating to “situations involving armed conflicts” or to “military activities”.
There are, however, some provisions concerning these matters.
Section 16 (2) of the United Kingdom State Immunity Act 1978 states:
“This Part of this Act does not apply to proceedings relating to anything done
by or in relation to the armed forces of a State while present in the United Kingdom
and, in particular, has effect subject to the Visiting Forces Act 1952.”
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appear concerned with claims that may be brought against a State whose forces are present on the
territory of the forum State with its consent. Special rules would apply to these claims. Section 22
of the Israeli Foreign States Immunities Law is more explicit on this point:
“Notwithstanding the provisions of this statute, legal actions based on any act or
omission committed by foreign military forces whose rights and status in Israel were
determined by agreement between the State of Israel and the State to which the foreign
military forces belong shall be governed by that agreement.”
Also Section 6 of Australia’s Foreign States Immunities Act 1985, which excludes immunities or
privileges “by or under … the Defence (Visiting Forces) Act 1963”, and Section 16 of Canada’s
State Immunity Act, which mentions “the Visiting Forces Act”, only refer to forces stationed on the
territory of the forum State with the consent of the latter.
None of these texts specifically considers the “tort exception”. They all relate more
generally to the legislation concerning immunities of foreign States. In any event, the implication
of these texts is that claims relating to armed activities that are not covered by the exclusion clauses
come within the rules on immunity expressed in the statute, including the “tort exception”.
8. The courts of several States considered the jurisdictional immunity of Germany in relation
to acts of its armed forces during World War Two.
In Ferrini the Italian Corte di Cassazione based its main argument against immunity on a
different basis but also gave weight to the fact that the wrongful act, consisting of the deportation
of an Italian national to Germany where he underwent forced labour, “was commenced in the
country in which the legal proceedings have since been brought” (judgment of 11 March 2004
No. 5044; English translation in ILR, Vol. 128, pp. 670-671). In a group of later decisions the
same Court denied immunity “also in view of the fact that the wrongful act had occurred also in
Italy” (thus, for example, Order No. 14209 of 29 May 2008, Rivista di Diritto Internazionale,
Vol. 91 (2008), p. 900).
The French Cour de Cassation recognized on the contrary Germany’s immunity in Bucheron
(16 December 2003, case 02-45961) and later in Grosz (3 January 2006, case 04-47504). Both
decisions concerned the deportation and subjection of French citizens to forced labour in Germany.
The Cour de Cassation based its argument on the jure imperii character of the act, without
considering the possibility of applying a “tort exception”.
Greek courts were divided on the issue. The Greek Areios Pagos found in the Distomo case
(judgment of 4 May 2000; English translation in ILR, Vol. 129, p. 519) that a rule of international
customary law:
“requires, by way of exception from the principle of immunity, that national courts
may exercise international jurisdiction over claims for damages in relation to torts
committed against persons and property on the territory of the forum State by organs
of a foreign State present on that territory at the time of the commission of these torts
even if they resulted from acts of sovereign power (acta jure imperii)”.
The majority held that this would also apply to “damages arising [from military action] in
situations of armed conflict” when “the offences for which compensation is sought (especially
crimes against humanity) did not target civilians generally, but specific individuals in a given place
who were neither directly nor indirectly connected with the military operations”.
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(judgment of 17 September 2002; English translation in ILR, Vol. 129, p. 525) came (albeit by a
6 to 5 majority) to the almost opposite conclusion that the “tort exception” does not apply to
activities of a foreign State’s military force:
“in the present state of development of international law, there is no generally
accepted rule which, as an exception to the rule of sovereign immunity, would allow
proceedings to be brought against a foreign State before the courts of another State,
relating to a claim for compensation for a tort committed in the forum State in which
the armed forces of the defendant State participated ― in whatever manner and
whether in time of war or peace” (ibid., p. 532).
A similar approach was taken by the Polish Supreme Court in Natoniewski (judgment of
29 October 2010; English translation in Polish Yearbook of International Law, Vol. XXX (2010),
p. 299). The Court reached the conclusion that:
“there are insufficient grounds for recognizing an exception to state immunity in cases
concerning redress for breaches of human rights occasioned by unlawful acts
committed in the territory of the forum state which come within the category of armed
activities”.
Some further decisions that recognized immunity of a foreign State for military activity on
the territory of the forum State will be referred to in paragraph 11.
9. The analysis of State practice concerning the “tort exception” in general and injuries
caused by military activities more specifically shows that State authorities have taken a variety of
approaches. One can apply to the issue of State immunity under consideration the introductory
remark made by the ILC in its Commentary, that there is a “grey area in which opinions and
existing case law and, indeed, legislation still vary” (Yearbook of the International Law
Commission, 1991, Vol. II, Part Two, p. 23). In this “grey area” States may take different positions
without necessarily departing from what is required by general international law.
The rationale of the suggested restriction to the “tort exception” concerning military
activities is not clear. First of all, the conduct of all State organs is equally attributed to the State,
as expressed in Article 4 of the ILC Articles on the responsibility of States for internationally
wrongful acts. Why should a distinction be made between military and other organs of the same
State? Moreover, when the forum State gives its consent to the presence on its territory of foreign
troops, a specific, and more favourable, régime of immunities is understandable. This will
normally be established by an agreement between the States concerned. It is more difficult to
understand why there should be a favourable régime for a hostile State that would prevail over the
sovereign right of the territorial State to exercise its jurisdiction concerning conduct taking place on
its territory.
The fact that military activities may cause injuries on a large scale does not seem a good
reason for depriving the many potential claimants of their judicial remedy. It may be that in
practice this remedy will not be effective, but this applies more generally to all claims brought
against foreign States given the difficulty for a successful claimant of enforcing any judgment that
may be obtained.
10. One factor that could contribute to justifying a restrictive approach to State immunity
when applying the “tort exception” is the nature of the obligation for the breach of which a claim to
reparation is brought against a foreign State. This may be an obligation only covered by municipal
law; it may also be the breach of an obligation under international law and, in the latter case, of an
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massacres of civilians.
What is in fact in question is not the exercise of jurisdiction for preventing the breach of an
obligation under a peremptory norm or for obtaining the cessation of the breach, but a judicial
remedy for the reparation of the injury caused by the alleged breach. It would be difficult to
maintain that the obligation to provide reparation of a breach of an obligation under jus cogens is
also set forth by a peremptory norm.
Thus, for example, while Article 91 of Additional Protocol I to the Geneva Conventions of
1949 considers that “[a] Party to the conflict which violates the provisions of the Conventions or of
this Protocol shall, if the case demands, be liable to pay compensation”, the commentary by the
International Committee of the Red Cross observes that “[o]n the conclusion of a peace treaty, the
Parties can in principle deal with the problems relating to war damage in general and those relating
to the responsibility for starting the war, as they see fit” (C. Pilloud, J. de Preux, Y. Sandoz,
B. Zimmermann, P. Eberlin, H.-P. Gasser, C.F. Wenger, Commentary on the Additional Protocols
of 8 June 1977 to the Geneva Conventions of 12 August 1949, 1987, p. 1055).
While the obligation of reparation can hardly be viewed as an obligation under a peremptory
norm, the fact that the alleged breach concerns an obligation of jus cogens may have some relevant
consequences. Article 41 of the ILC Articles on Responsibility of States for Internationally
Wrongful Acts lists some consequences of a serious breach by a State of an obligation under a
peremptory norm of general international law that are additional to those following from an
ordinary wrongful act. Paragraphs 1 and 2 enumerate some specific consequences and paragraph 3
refers to “further consequences that a breach to which this chapter applies may entail under
international law”. While the issue of jurisdictional immunity has not been mentioned either in the
text of the article or in the related commentary, a restriction of immunity could well be regarded as
an appropriate consequence which would strengthen the effectiveness of compliance with the
obligation to make reparation. This would contribute to removing doubts about the lawfulness for
a State of exercising its jurisdiction in the “grey area” of injury caused by military activity of a
foreign State on the territory of the forum State. In other words, even if immunity covered in
general claims regarding damages caused by military activities in the territory of the forum State, it
would not extend to claims relating to massacres of civilians or torture in the same territory.
11. It would be more difficult to infer from the nature of the breach a restriction of the
jurisdictional immunity of foreign States that would cover injuries caused by a foreign State
wherever they occur.
This conclusion was suggested by a minority opinion in the European Court of Human
Rights in Al-Adsani v. United Kingdom and by the Italian Corte di Cassazione in a number of
judgments, especially those in Ferrini (judgment of 11 March 2004, No. 5044; English translation
in ILR, Vol. 128, pp. 668-669) and in Milde (judgment of 13 January 2009, No. 1072). Also a
decision by the French Cour de Cassation in GIE La Réunion Aérienne c. La Jamahiriya Arabe
Libyenne (9 March 2011, case 09-14743) pointed to the existence of a restriction of immunity when
a claim concerns reparation of the breach of an obligation under jus cogens, provided that the
breach consists in a positive conduct of the foreign State.
The European Convention on State Immunity and the UN Convention do not lend support to
this view, because they do not establish any exception to immunity which is based on the nature of
the obligation breached by the foreign State.
In 1999 the denial of jurisdictional immunity with regard to claims “in the case of death or
personal injury resulting from acts of a State in violation of human rights norms having the
character of jus cogens” was considered by an ILC working group chaired by Mr. Hafner as a
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General Assembly that it “should not be ignored” (Yearbook of the International Law Commission,
1999, Vol. II, Part Two, p. 172). The report of the Chairman of the GA Working Group (again
Mr. Hafner) found that it did not “seem advisable to include this matter among the issues to be
covered by the forthcoming considerations on the topic” (A/C.6/54/L.12, p. 9, para. 67). This
cannot be taken as a total rejection of the suggested exception.
It is to be noted that the ILC working group had referred only to two decisions restricting
State immunity, both based on the United States Anti-Terrorism and Effective Death Penalty Act of
1996. This had amended the Foreign Sovereign Immunity Act in order to restrict immunity of
foreign States with regard to claims for damages caused by acts of torture, extrajudicial killings and
some other acts wherever committed, but only if these acts had been committed by a foreign State
designated by the Secretary of State as a State sponsor of terrorism and if the claimant or victim
was a national of the United States. Given these conditions, the United States Act is not indicative
of the existence of a possible exception to immunity based on the nature of the obligation under
international law which is at the origin of the claim.
What appears more significant for that issue is that none of the legislative acts referred to
above in paragraph 3 contains any reference to a similar exception.
The matter was thoroughly debated in the European Court of Human Rights in Al-Adsani v.
United Kingdom. By a majority of nine votes to eight, the Court stated that it did not
“find it established that there is yet acceptance in international law of the proposition
that States are not entitled to immunity in respect of civil claims for damages for
alleged torture committed outside the forum State”.
Also the Ontario Court of Appeal stressed in Bouzari and others v. Islamic Republic of Iran
(judgment of 30 June 2004, ILR, Vol. 128, p. 605) the distinction according to the place where the
injury occurred. While implicitly acknowledging the applicability of the “tort exception” provided
by Canadian legislation, this Court said that: “practice reflects the customary international law
principle that state immunity is provided for acts of torture committed outside the forum state …”.
The Constitutional Court of Slovenia (judgment of 8 March 2001, case Up-13/99) found that
there was a “trend”, but no
“rule of international customary law, which would in the case of violations of the
cogent norms of international law in the area of human rights protection as a
consequence of state activities in the framework of iure imperii … allow Slovenian
courts to try foreign states in such cases”.
The Court was here considering an activity which had occurred on what had become Slovenian
territory.
A similar approach was taken by the German Bundesgerichtshof in a judgment of
26 June 2003 when it was faced with the request to enforce the Greek judgment on the merits in the
Distomo case (English translation in International Legal Materials, Vol. 42 (2003), p. 1033).
A flat rejection of the existence of an exception to immunity covering claims for breaches of
obligations under peremptory norms was expressed by the House of Lords in Jones v. Ministry of
Interior of the Kingdom of Saudi Arabia ([2007] 1 AC 270). This judgment concerned a claim
relating to an act of torture that had taken place outside the territory of the forum State.
If one takes into consideration all these elements of practice, one has to reach the conclusion
that the nature of the obligation under international law which is at the origin of the claim does not
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claim for reparation for the breach of an obligation under a peremptory norm wherever committed.
On the other hand, one cannot infer from this practice that the nature of the obligation breached
negatively affects the applicability of the “tort exception”. It would indeed be extraordinary if a
claim could be entertained on the basis of the “tort exception” when the obligation breached is of a
minor character while this exception would not apply to claims relating to breaches of obligations
under peremptory norms.
12. The application of the criteria above would have required the Court to examine in greater
detail, in relation to the facts of each case, the various decisions of Italian courts to which the
Application of Germany refers. This should have led the Court to conclude that, at least for certain
decisions of Italian courts, the exercise of jurisdiction could not be regarded as being in breach of
an obligation under general international law.

(Signed) Giorgio GAJA.
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