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I, ]udge Cuno Tarfusser having been de51gnated as Smgle ]udge of Pre-Trial
Chamber II of the International Criminal Court A

NOTING the ”Prosecutlon s request in respect of access to the defence to certaln
matenals” dated 24 April 20147, requestmg the Slngle Judge (i). “to make the
items 1dent1f1ed by Independent Counsel” pursuant to the “Décision appomtlng

an Independent Counsel and takrng additional measures for the purposes of the
forens1c acquisition of materlal seized in the proceedings” dated 13 December
2013 (“13 December 2013 Decrslon”)2 “accessible to all the Defence teams v1a E-

court regrstratlon (”Prosecutor s First Request”) and (11) ‘to provrde the suspects '

o “W1th immediate access to the TRIM folder contammg the ICC Detentron centre-
“call records (”ProsecutorsSecond Request”) E R —_:_—_,' .
- NOTIN G the ”Defence response to Prosecuuon flllng ICC-01/05-01/ 13~360”dated
25 Apnl 2014 (“Mr Bemba s Defence Response”)3 whereby the Defence for Mr
e Bembaznteralza S - ‘——__— F SRR
@ - reminds the 'time limits set for :-the disclosure in these
| proceedmgs and submits that after 18 March 2014 (ie, the date
- originally set for the presentatlon of the document contammg
the charges), no mcrnmnatmg evidence should have been
: entered into E-court with the sole exceptlon of * “Material falling
within the purview of the Independent s Counsel s third and last
report” and | |
(II). E | requests the Single ‘]udge to
1. “REJECT the Prosecutor’s request that the materials emanating from the

Independént Counsel’s. third and last report bel.entered into E-Court- before the

11CC-01/05-01/13-360.
2 1CC-01/05-01/13-41-Red.
3 1CC-01/05-01/13-361.
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Single Judge has. ruled on questions raised elsewhere concerning. the said
Independent Counsel’s perceived lack of independence " (“Defence’s First Request”);
2. “REJECT, failing the relief sougnt in paragraph 1, the applicatt_on that the materials
' mentioned in the 'Prosecutor’s Request be entered into E-Court except for :those
materials previously permitted by virtue of decision ICC-01/05-01/13-255 - without
pre]udzce to Counsel s submzsszon -at conﬁrmatzon that the Independent Counsel
was illegally appoznted ” ’Defence s Second Request”) .
“ 3 ”ORDER the Prosecutor to wz-thdraw from E-Court all incrirninating materials ~ : Rt
collected and subsequently entered into E- Court after the deadlines clearly set out at .
the’ status conference held on 4 December 2013 and to submit a report to the Szngle ‘

]udge_de_tatlzng her compllance wzth such an order for w_zth_drawal ” (“Defence’s »

- "Third Request”); , . '
T ks “ORDER  the Prosecutor in her ‘footnoted and-‘tz"yperlinked’ document éo‘ﬁi&iﬁ?ng
e ST TITTE ipe charges to make speczﬁc reference to the date of collection and date of disclosure of -

proceedzngs ”( ”Defence s Fourth Request”)

' 5. “ORDER the Reglstrar to make available to the Prosecutton and Defence teams
. only, by way of access rights to Registry Rzngtazl all materials re]ected and
wzthdrawn pursuant to paragraphs 2 and 3 hereinabove” (“Defence’s szth

' Request”) e ' o
6. ”ORDER the Registrar for the sake of creating. a uniform mode of reference to
asszgn to’ the rejected and unthdrawn materials mentioned in paragraph 5 above the
followzng ID: "CAR- REG XXXX-XXXX" and not "CAR-ICC-XXXX- XXXX as

envzsaged by the Prosecutor” ( ”Defence s Sixth Request”)

NOTING the “Decision on the request for dlsquahflcatlon of Independent
Counsel ﬁled by the Defence of Jean-Pierre Bemba Gombo” dated 25 April 20144,
Whereby the Single'_ ]_udge rejected Mr ‘Bemba’s requests, 5~_'tor immediate
dis-qualificatior'l of Independent-_CQimsel appointed pursuant to ICC-01/05-01/13-
fRed; | | |

4 ICC-01/05-01/13 362-Red.
5 ICC-01/05-01/13-317-C0nf and ICC—01/05 01/13-353-Contf.
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NOTING 'the ”Dec1sron on the f111ng in the record of items seized upon the
searches of the person and cell of ]ean-Plerre Bemba Gombo filed earlier today :
(”Dec181on ) Whereby the Single ]udge inter alia () ordered the reclass1f1cat10n as
confidential of many of the items seized upon the searches of the person and the
“cell of ]ean—Plerre Bemba Gombo upon the arrest and 1dent1f1ed by Independent
" Counsel as not, or no longer pr1v1leged already filed in the record as
confldentlal ex parte Independent Counsel and Defence for Mr Bemba, and (ii)
‘ordered the ﬁlmg in the record of rtedacted conf1dent1a1 versions of some. other
: 1tems identified by Independent Counsel as partrally not or no longer

pr1v11eged - e T e e
’ Ev1dence and regulatlon 24 of the Regulatlons of the Court A
| CONSIDERING as regards the Prosecutor s First Request that its ultrmate
purpose (ie, -the avarlablhty of those items to all partles in the proceedmgs) as |
well as the other objectives listed i in paragraph 6 of the. Prosecutor’ s Request will
be met once the Decrsron will be fully: 1mplemented and each item will be
avallable in the record as a separate annex to the relevant filings, as such bearmg'
an 1nd1v1dual and umque number; |
CONSIDERING that, accordmgly, there is'no need for the add1t10nal ﬁlmg of
the same items in the E-Court system, ' '
CONSIDERING it nevertheless approprlate to re1terate that the E-court system

“is an mformanon system Wh1ch manages and provrdes access to ]ud1c1al records
and material” and that' accordingly, the[registration of an 1tem in the E-court
system is per. se neutral as to the determination of 1ts rehablllty adm1551b1hty
relevance or ev1dent1ary ‘weight; | |
CONSIDERING, as regards the Prosecutor s Second Request that it is lndeed

appropnate that all the Defence teams have access to the same material as made
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available to ‘the Prosecutor w1thout prejudice to the latter’s obhgatlons for

disclosure and due rnsertron in her list of evidence of all those items on which

she intends to rely for the purposes: .of the conﬁrmatlon heanng, |

NOTING the Prosecutor s submission that an amendment to the rights of access
* to'the relevant TRIM folder would be the most efficient way to make the material

referred to in her Second Request available to the Defence teams and the
' Regrstrar’ s submission, upon oral consultatlons, that such amendment would be

~ technically feasrble, )

CONSIDERING that Mr Bemba's Defence Response, contammg as many as six -

T T ;"'reqtrests to 'the" Smgle ]ud'ge,fgoes far‘beyond the “scope’ and "purpose of ‘a e

S response W1thm the meanmg of regulatlon 24 of the Regulauons of the Court L=
_ . -CONSIDERING nevertheless that 1t is. approprlate, for ‘the purposes of the . _ -
o effrc_rency of ‘the proceedmgs, to address a_ll of the requests submltted by the
Defence for Mr Bemba; s j --*:j_.— o S —
CONSIDERING, as regards theaDefence’s First Request, that nowhere 1n the
Prosecutor’s request doe's emerge‘ a referenc_e- to “the materials eritdnating frem the
Tt :Independent Counsel’s thzrd and last ‘report”; . :
o CONSIDERING as. regards the Defence’s Second Request that in hght of the
content of the Decision filed earher today, no materzals mentzoned in. the
Prosecutor s Request shall “be entered into E-Court”; |
CONSIDERING as regards the Defence s Third Request that as. already stated,
rule 121(3) of the Rules requires the Prosecutor to prov1de the Chamber and the
person for whom the confirmation of the charges is sought with the document
containing the charges and the hst of evidence on Whlch she intends to rely 30
days before the date of the conf1rmat10n hearing;

CONSIDERING that accordmgly, whilst the settmg of 1ntermed1ate deadlmes

for the disclosure of specific batches of evidence is p0551b1e and appropriate for
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the Apurposes of properIy organising the dfsdosure process and enhancing its
efficiency, the only provrslon to be found in the statutory framework of the Court .
as to the consequences of the presentauon of evidence after the expiry of a given
t1me limit relates to the thirty-day t1me hm1t before the date set for the
onflrmatlon of the charges; |

CONSIDERING that, in light of the postponement of the date set for the

o conflrmatlon of the charges the Prosecutor has been given until 30 May 2014 for

the filing of her document containing the charges and her list of ev1dence and'

that therefore, at this stage, an order to the Prosecutor to vnthdraw any

- matenal entered mto the E-court system Would be unwarrarrted B T o - - el

CONSIDERING as regards “the Defence s “Fourth. -Request, that ordermg e e

L mdlscrlmlnately the Prosecutor ‘to. make speczﬁc reference to the date of collectzon and

_ date of disclosure of euch speczﬁc item of evzdence on which she shall rely durmg ‘the

conﬁrmatzon proceedzngs would result -in" 1mposmg an excessive additional - - j P
burden on her for which no ]ust1f1cat10n can be found i 1n the statutory texts,

CONSIDERING that, should the Defence have reasons to doubt. the Prosecutor’s
comphance with the intermediate deadlines set for dlsclosure in respect of one or

more specific items included in her list of evidence, it will have an, opportumty to -

raise the issue in the context of its subrmss1ons for the purposes of the
conf1rrnat10n of the charges, on whlch 1ssue the Chamber shall rule in its full
composmon, havmg regard toall relevant arcumstances |

CONSIDERING that the Defence s Fifth and Sixth Requests are depnved of

content, since no materials will be * re]ec'ted” or “withdrawn” pursuant to the

Defence’s Second and Third Requests;
FOR THESE REASONS, THE SINGLE JUDGE
REJECTS the Prosecutor’s First Request; ,
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ORDERS the Registrar to extend to the Defence teams of all the suspects in this
case access to the TRIM folder coﬁfaining the ICC Detention Centre call records;

REJECTS the Requests submitted in Mr Bemba’s Defence Response.

Done in both English and French, the Englisﬁversion being authoritative.

‘ Judge Cuno Tarfusser
e Shgeudge e s T
| Dated this Monday, 19 May 2014~ . . T 0o Coae .
The Hague_:, ”f_he Netherlands | - : -
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