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Decision to be notified in accordance with regulation 31 of the Regulations of the Court, to:
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James Stewart

Kweku Variderpuye

Counsel for ]eah-Pierre Bemba Gombo
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' ]ean Flamme :

Counsel for Fidéle Babala Wandu - o -
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I, ]udge Cuno Tarfusser, havmg been de51gnated as Single ]udge of Pre-Tnal
Chamber II of the International Criminal Court

NOTING the “Decision appomtmg an Independent Counsel and takmg
additional measures for the purposes of the forensic acquisition of material
seized in the proceedrngs” dated 13 December 2013 (“13 December 2013
Decision”)?, Whereby the Slngle ]udge inter alia tasked Independent Counsel w1th
revrewmg documentary_and electronic mate_rlal seized upon the; _searches of the
person and eell of Jean-Pierre Bernba, with a view to id:entifying"ahy item Wthh

'mrght be pr1v1leged or. otherwrse obvrously 1rrelevant for the purposes of these

proceedmgs, E ) o ,
NOTING the~ ”Rapport ~du Conse11 1ndependant suivant REY Dec151on 1cC- o
B 01/0501/13—41(Levee et- cop1e d’ ‘une derniére piece sa1s1e et analyse des pleces
alsles)” (”Independent Counsel's Report” or ”Report”) dated 8 Aprﬂ 20142 inter
alza transm1tt1ng the results of such review; : |
NOTING 'the‘»”Decision reclass’i,fying documents in the record, lifting proteeﬁve
measures and taking .a’dditional measures related to the ir_nplementation of .
Decisiont 'IC'C—O1'/05-01/13-41-Red"‘ dated 17 “April* 2014 ® (“17-‘April 2014 -
Decision ) inter alia §)) orderlng Independent Counsel, with the asmstance of the
services of the Regrstry, (i) to prepare redacted versions of items Where
redactlons were needed before they could be made avallable and (11) to file in the '
record of the case ‘items 1dent1f1ed as’ non—pnvrleged and relevant, on a
confidential, ex parte basis reserved to the Defence for Jean-Pierre Bemba, (Im
granting the Defen‘c,el_'for Jean-Pierre Bemba 5 days thereaf_ter to submit

observatio‘ns_' on the proposals submitted by Indepe_ndent Counsel; and‘:(III)

! 1CC-01/05-01/13-41-Red.
21CC-01/05-01/13-319-Conf.
31CC-01/05-01/13-347-Red.
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dec1d1ng that the relevant items Would only be made available to the Prosecutor
and the other Defence teams after review by the Single Judge of any observations
submltted by the Defence for ]ean—Prerre Bemba, _

NOTING the confidential, ex parte Independent Counsel and Defence for ]ean—
Pierre Bemba ”Commumcatlon de documents su1vant la Décision Ne ICC-01/05-
01 13-347-Co " dated 2 May 20144 whereby Independent Counsel 1mplemented
the 17 April 2014 Dec151on inter alia by submrttrng his proposals for redactions of
- five documents, as contained in Annexes 1to5 thereto, o '

oo --NOTING the confldenual ex parte Independent Counsel and Defence for ]ean-
. t-Plerre Bemba ”Reglstry transmission offdocuments followmg submrssmn ICC-—'".‘ g

B 01/05-01/13-373-Conf-Exp dated 2 May 2014 5, Whereby the Reglstrar )

a 1mplemented the 17 Aprrl 2014 Decrsron by filing in the record the - remalmng S

documents 1dent1f1ed by Independent Counsel as non-pr1v1leged and as such

come T sultable to be transrmtted to-the other partres in the proceedmgs, as contained in N
. confidential, 'ex parte Annexes 1 to‘ 14 thereto (hereiriafter, the Annexes to f_ilings
ICC-01/05-01/13373 “and ICC-01/05-01/13 374 collectively; the “Relevant
’Documents") . _ i _

NOTING the confrdentral ex parte ”Defence 1mp1ementatlon of dec151on ICC-

01/05 01/13-347" dated 9 May 20145, as well as the confldentlal ex parte Annex 1

thereto Whereby the Defence for ]ean-Plerre Bemba * “claims pr1v1lege over all
documents” contalned in the annexes to f111ngs ICC- 01/05-01/13-373-Conf—Exp

and ICC-01/05-01/13-374-Conf-Exp, submitting that ”for all documents which do

not concern his pnvate life ... privilege should be maintained for the simple fact |

4 ICC-O1/05-01/13—373-Conf-E3<p with confidential ex parte Annexes1to 5.
3 ICC-01/05-01/13-374-Conf-Exp with confidential ex parte Annexes 1 to 14.
¢ ICC-01/05-01/13-387-Conf-Exp with confidential ex parte Annex 1.
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that they ‘all pertain to defence team communications, defence strategy. and
defence deplo&zment of resources, financial or. -otherwise; in case ICC-01/05-Ol/08”' :
NOTING. art1c1e 67(1)(b) of the Statute and rules . 73 and 81 of the Rules -and
Procedure of the Court; A
CONSIDERING that, as already stated by the Chamber, the rlght to professmnal
prrvrlege is 1nstrumenta1 to the need to obtam legitimate legal advice - ‘on a
confrdentlal basis; . S

CONSIDERING that, accordmgly, no pr1v1lege can be claimed for the purposes '

of obstructlng the mvestlgatron and prosecutlon of allegauons of offences agamst

the admlmstratlon of ]ustlce, all the more so where a Chamber is satlsfled that
e -~ there are.reasonable grounds to believe that such offences have been commltted, -
CONSIDERIN’Grt‘hat o many as 16 items of the Relevant Doéufnents consist of -
e1ther (1) pleces of paper contalmng smgle, or llsts of, telephone numbers, in
--some- instances with the mention- of the person to whom that or those numbers .
pertain or (11) hsts of financial expend1tures
CONSIDERING that one the- one hand, a telephone number or a hst of
T expenses can hardly be’ sa1d to referto, or be revealing of,” “defence strategy” and
| that, on the other hand the knowledge of telephone numbers and logs used by
and between the Suspects, as well as the tracing of ﬁnancral transactlons, were
1nstrumental to the 1nvest1gat10n leadmg to these proceedmgs, , |
CONSIDERING that the availability of these documents in the record of the case
mlght assist the parties and the Chamber in maklng 1ts deterrmnatlons for the
purposes of the conflrmatlon of the charges o
CONSIDERING, as regards Annexes 12 and 13 to ICC-01/05- 01/13-374-Conf—Exp,
that, as explained by the Defence for Mr Bemba they consist- of quesuonnalres

prepared by defence team for potential witnesses”; ;-
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CONSIDERING that since the corruption of witnesses is one of the offences
alleged by the Prosecutor in these proceedings, the document rrught also assist
the parties and the Chamber in makmg its determlnatlons for the purposes of the
conf1rmatron of the charges,

CONSIDERING that makmg the hftmg of the pnvrlege on a seized document
conditional upon the f1nd1ng that “there is an actual as opposed to speculatlve
l1nk to the article 70 1nvest1gat10n or requlnng that evidence that the document
was_ generated for an 1lleg1t1mate purpose be 'found “in_the documents

themselves , as argued by the Defence for Mr Bemba, would be tantamount to

v1rtually nulhfymg the usefuhtess of the seizure of documents and that .

accordmgly, the rev1ew of the’ matenal could only be meanmgful if carned out -

| CONSIDERING further that t the Independent Counsel’s note to the effect that a

-rev1ewed document -m1ght be “relevant” 1s only instrumental to the lifting- of the
privilege and as such does not. pre]udlce or otherw15e mﬂuence the Chamber s

determlnatrons as to the relevance of that document

. CONSIDERING as regards Annex 1to ICC 01/05-01/13-373- Conf-Exp, that the

document - con51st1ng-of drawmgs and handwritten notes exchanged between
the Suspect and members of his defence team - shows.no immediate relevance
for the purposes of the mvest1gatlon underlymg these proceedmgs and, as such
should be treated as pr1v1leged '

NOTING, as regards Annexes 2 to 5 to ICC- 01/05-01/13-373-Conf—Exp, that the
Defence for Mr Bembav_has stated his readmess to “waive prlvrlege with respect |
to them in their entirety” were the Single Judge to. approve such redactions;
CONSIDERING that the Single ]udge is satisfied that the redactions proposed
by Independent Counsel as regards Annexes 2 to 5 to ICC-01/05-01/13 373-Conf-

Exp are warranted and adequate
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" FOR THESE REASONS, THE SINGLE JUDGE

DECIDES that filings ICC—01/05 01/13- 373 Conf-Exp and ICC-01/05-01/13-374-
Conf-Exp shall be reclassified as conﬁdentlal S
DECIDES that Annexes 1 to 14 to filing ICC-01/05- 01/13—374 shall be reclaSSIfled
as confrdentlal

GRANTS the Defence request that Annex 1 to ICC-01/05-01/13 373 be treated as
privileged; . : A S
GRANTS the Defence request ‘that Annexes 2to5to ICC 01/05-01/13 373 be only -

Counsel in f111ng ICC-01/05-01/13 373 Conf-Exp, ‘

- — —made—avallable to the partles w1th the - redacnons proposed by Independent ———
ORDERS Independent Counsel w1th the ass1stance of the serv1ces of the_ LT
Reglstry to file in the record of the case. redacted versions of Annexes 2 to 5t0 L. _.
ICC-01/05 01/13 373, to Wthh the redactlons proposed by Independent Counsel :
shall be fully apphed |

Done in both Enghsh and French, the Enghsh version bemg authorltatlve

Jti‘dge: Cuno Tarfusser \
Smgle Judge ‘l
Dated this: Monday, 19 May 2014
The Hague, The Netherlands
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