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Pre-Trial Chamber I (the "Chamber") of the International Criminal Court (the 

"Court") issues the following decision on the "Defence's Request for Review of 

Registrar's Decision" (the "Defence Request") submitted by the Defence of Saif 

Al-Islam Gaddafi ("Mr Gaddati").^ 

I. Procedural history 

1. On 17 April 2013, the Chamber authorised the Office of Public Counsel for 

the defence (the "OPCD") to withdraw as counsel from the representation of 

Mr Gaddafi and appointed John R. W. D. Jones ("Mr Jones"), pursuant to 

regulation 76(1) of the Regulations of the Court (the "Regulations"), as a 

provisional measure, until Mr Gaddafi exercises his right to freely choose 

counsel under article 67(l)(d) of the Rome Statute (the "Statute"), or until the 

definitive disposal of proceedings related to Libya's admissibility challenge, at 

which point the question of Mr Gaddafi's legal representation will be revisited 

by the Chamber.^ 

2. On 25 April 2013, the Registrar decided to afford legal aid to the Defence of 

Mr Gaddafi on a provisional basis until a decision on whether he is indigent 

can be made following the normal procedures, and determined that, at this 

stage of the proceedings, payment would be confined to one counsel.^ 

3. In a letter dated 2 May 2013, the Defence requested the Registrar to review 

his decision on the grounds that the decision to remunerate the Defence in 

accordance with the payment scheme for duty counsel or ad hoc counsel failed 

to take into consideration the particular circumstances of Mr Gaddafi's case. 

1 ICC-Ol/ll-Ol/ll-341-Conf-Exp. A public redacted version is also available (ICC-01/11-01/11-
341-Red). 
2 Pre-Trial Chamber I, Decision on the "Request to Withdraw", 17 March 2013, ICC-01/11-
01/11-311-Conf-Exp. A public redacted version is also available (ICC-Ol/ll-Ol/ll-311-Red). 
MCC-Ol/ll-Ol/ll-341-Conf-Exp-AnxA. 
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and the range of tasks considered necessary and reasonable to be performed by 

the Defence on behalf of Mr Gaddafi. "* 

4. On 20 May 2013, the Registrar rejected the Defence's request, finding it was 

not reasonably justified at this stage of the proceedings (the "Registrar's 

Decision").^ 

5. On 27 May 2013, the Defence filed the Request seeking the Chamber to 

review the Registrar's Decision and to order the Registrar to allocate funds for 

a case manager and a legal assistant.^ The Defence challenges the Registrar's 

Decision on the grounds that: (i) ''[t]he Registrar has fettered his discretion 

incorrectly and unreasonably by relying upon the fact that Mr. Gaddafi has not 

been transferred to the seat of the Court as justification for restricting his 

allotment of legal aid"; (ii) "[t]he Registrar has committed an unreasonable 

error by reading restrictions into the appointment of Counsel, which are not 

supported by the decision of the Chamber appointing Counsel, or the past 

mandate of the Defence in this case"; and (iii) "[t]he Registrar's decision is 

unreasonable insofar as it fails to comply with the Registrar's obligation under 

[r]egulation 83(1) [of the Regulations of the Court] to allocate such funds as are 

necessary and reasonable to ensure an effective and efficient [d]efence".^ 

6. On 31 May 2013, the Chamber determined that the case against Mr Gaddafi 

is admissible before the Court. ̂  The Government of Libya appealed this 

4ICC-01/ll-01/ll-341-Conf-Exp-AnxB. 
5ICC-01/ll-01/ll-341-Conf-Exp-AnxC. 
6 Request, para. 49. 
7 ICC-Ol/ll-Ol/ll-341-Red, para. 5. 
s Pre-Trial Chamber I, Decision on the admissibility of the case against Saif Al-Islam Gaddafi, 
30 May 2013, ICC-Ol/ll-Ol/ll-344-Red. 
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decision and, on 24 June 2013, submitted its document in support of the 

appeal.^ 

7. On 18 June 2013, the Registrar submitted the "Observations of the Registrar 

pursuant to Regulation 24 bis of the Regulations of the Court on the 'Request 

for Review of Registrar's Decision' dated 27 May 2013" (the "Registrar's 

Observations"), seeking a rejection of the Request in its entirety.^° 

8. On 21 June 2013, the Defence requested leave to reply to the Registrar's 

Observations, and included its reply in the same filing (the "Defence Reply to 

the Registrar's Submission).^^ 

9. On 18 July 2013, the Appeals Chamber rejected Libya's request for 

suspensive effect to the appeal against the decision on the admissibility of the 

case.̂ 2 

IL Background and submissions 

A. The Registrar's Decision 

10. The Registrar rejected the Defence request to be granted legal aid resources 

to cover the cost of recruiting additional team members as "not reasonably 

justified".^^ 

11. The Registrar's Decision is grounded on the following considerations: 

(i) "no legal team can be established, or more specifically paid, [...] prior to the 

time the Chamber has convened the first appearance and sets a date for the 

Confirmation of Charges hearing [...] [and] [t]his legal aid modality is based 

9ICC-01/ll-01/-ll-370-Conf-Exp. A public redacted version is also available (ICC-01/11-01/11-
370-Red2). 
10 ICC-01/11-01/11-360 with two public annexes. 
11 ICC-01/11-01/11-366. 
12 Appeals Chamber, Decision on the request for suspensive effect and related issues, 18 July 
2013, ICC-01/11-01/11-387. 
13 Registrar's Decision, p. 4. 
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on the actual demands (of legal representation) as necessitated by the different 

phases of proceedings before the Court"; (ii) "the limited scope of [counsel's] 

mandate as clearly defined by the Chamber in its Decision [appointing Mr 

Jones as counsel for Mr Gaddafi] and the issues currently sub judice in the case 

before the relevant Chamber"; (iii) "substantial amount of work has already 

been conducted in the case by the OPCD, and [...] [counsel's] appointment 

does not imply a case ex novo"; (iv) "the OPCD can continue and is mandated 

by Reg[ulation] 77.5 of the [Regulations] to provide support and assistance to 

[counsel]"; (v) "the Registry has facilitated the appointment of a pro bono 

member to assist [counsel] in [his] mandate, and is amenable to favourably 

consider similar requests in accordance with existing internship policies and 

mechanisms in place"; (vi) "the reason invoked in the Request [for additional 

funds] do not establish an overly onerous burden which cannot be reasonably 

assumed by diligent legal representation based on the resources already placed 

at [counsel's] disposal"; and (vii) "pursuant to Reg[ulation] 83.1 of the 

[Regulations], only 'cost reasonable necessary as determined by the Registrar 

for an effective and efficient defence' can be covered by the Court for legal 

assistance".^^ 

B. The Defence Request 

12. As recalled above, the Defence requests the Chamber to review the 

Registrar's Decision on three different grounds. 

13. First, the Defence maintains that the Registrar "has fettered his discretion 

incorrectly and unreasonably by relying upon the fact that Mr. Gaddafi has not 

been transferred to the seat of the Court as justification for restricting his 

allotment of legal aid". In essence, the Defence alleges that "it is not the 

location of the [suspect] or the phase of the proceedings" but the "actual 

^̂  Registrar's Decision, pp. 3-4. 
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workload that the Defence must undertake" which is determinative.^^ In this 

context, the Defence adds that the initial appearance of Mr Gaddafi was 

frustrated by Libya's failure to execute the warrant of arrest.̂ ^ The Defence 

makes the argument that had the Libyan government complied with its 

obligations, Mr Gaddafi would have had his initial appearance before the 

Court which would have "triggered his right to the pre-confirmation legal aid 

allotment".^^ The Defence adds that "Mr. Gaddafi has been held in detention 

(in isolation, and incommunicado) for the last 17 months" ̂ ^ with "no domestic 

legal representation as concerns the ICC related allegations"^^. 

14. In addition, the Defence purports that the Registrar "has failed to take into 

consideration either the complexity of the present admissibility challenge, or 

other key procedural development"^^, and that "[i]n the present case, if Mr. 

Gaddafi had been transferred to the seat of the Court, the workload of the 

Defence would not have been greater" .̂ ^ The Defence further lists a series of 

tasks for which, in its view, it would be necessary to appoint an additional 

member of the team,^^ ĵgo considering that counsel 

|. 2̂  In this regard, the Defence asserts that it is its 

understanding that the Court translation section would not perform the 

identified necessary tasks for the Defence, as its assistance would only be 

provided for official Defence missions.^^ In particular, according to the Defence: 

Ibid., para. 10. 15 _ 

16 Ibid., paras 12 and 13. 
'Ubid . , ' - - - ^" 
18 Ibid., 
19; 

, para. 12 
, para. 16. 

^ Ibid., para. 15. 
20 Ibid., para. 20. 
21 Ibid., para. 11. 
^''Ibid., para. 21. 
23 Ibid., para. 23. 
24 Ibid., para. 25. 
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|.̂ ^ Therefore, according to the Defence, "it is necessary for 

an Arabic speaker to be available on a continuous basis to liaise with these 

persons on the behalf of the Defence" .̂ ^ 

15. Second, the Defence puts forth that the Registrar committed an 

"unreasonable error by reading restrictions into the appointment of Counsel, 

which are not supported by the decision of the Chamber appointing Counsel, 

or the past mandate of the Defence in this case". On this point, the Defence 

asserts that "[t]here is [...] nothing in either the 17 April 2013 Decision of the 

Chamber or the particular circumstances of the case which would warrant 

imposing such an artificial restriction on the mandate and tasks of Counsel" .̂ ^ 

It further alleges that "the 'provisional' appointment of Counsel via 

[r]egulation 76 [of the Regulations] is directly linked to the particular 

25 I b i d . 
26 Ib id , 
^nbid. 
28 I b i d . 
29 Ibid., para. 28. 
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circumstances of Mr. Gaddafi's incommunicado detention, rather than any 

particular restriction concerning the mandate of Counsel" .̂ ° 

16. Third, the Defence challenges the Registrar's Decision on the basis that it 

"is unreasonable insofar as it fails to comply with the Registrar's obligation 

under [r]egulation 83(1) [of the Regulations] to allocate such funds as are 

necessary and reasonable to ensure an effective and efficient [d]efence". The 

Defence argues, in essence, that it is "neither reasonable nor efficient to require 

a Counsel - who is paid on an hourly basis - to perform case management and 

legal assistance tasks" .^^According to the Defence, "these objectives [are not] 

met by outsourcing translation and interpretation requirements to external 

professional translators, who are remunerated at a much higher level than 

Defence support staff". ^̂  It further makes reference to its obligation to 

"maintain proper order" of its case file, correspondence and material.^^ The 

Defence recalled that the admissibility decision of the Chamber would be 

appealed by either the Libyan Government or the Defence^ which involves 

"numerous filings and admissibility exhibits". ̂ ^ It acknowledges that "a 

significant amount of work has been performed thus far by the OPCD" but 

refers to its increased workload due the review of filings and preparation of 

redacted versions of filings.̂ ^ 

17. The Defence further argues that the hourly invoice system of 

remuneration ensures that the Defence is only reimbursed for work which is 

30 Ibid., para. 29. 
31 Ibid., para. 34. 
32 Ibid., para. 34. 
33 Ibid., paras 35-37. 
34 At the time of the filing of the Defence Request, the Chamber had not yet issued its decision 
on the admissibility challenge lodged by Libya. As the Chamber recapitulated in the 
Procedural History, the Chamber rejected the challenge to the admissibility of the case and the 
Libyan government appealed the Chamber's decision in the meantime. 

35 Defence Request, paras 39 and. 40. 
36 Ibid., paras 41 and 42. 
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reasonable and necessary. Indeed, according to the Defence, "[i]f the work 

performed by the case manager or legal assistant is directly relevant to 

necessary defence preparation, then it follows that there was no rational basis 

for imposing a blanket refusal on the appointment of such person in the first 

place. Alternatively, if the specific tasks, which have been performed, are 

superfluous or irrelevant, then it follows that CSS would not approve the work 

plan in advance or remunerate the hours" .̂ ^ 

18. Finally, the Defence argues that the use of pro bono assistants or interns in 

lieu of legal assistants is no adequate alternative but, instead, "constitutes an 

abdication of the Registrar's obligation to cover necessary and reasonable costs 

required for an effective and efficient defence".^^In the Defence's submission, 

"[i]f the tasks are necessary and reasonable, then the Registrar must assign 

legal aid funds to the Defence - the possibility to recruit interns or pro bono 

assistants is an irrelevant consideration for the purposes of Regulation 83(1)".̂ ^ 

C. The Registrar's Observations 

19. In his observations pursuant to regulation 24 bis of the Regulations, the 

Registrar "requests [the Chamber] to reject the Request for Review in its 

entirety" .40 

20. In relation to the first ground raised by the Defence, the Registrar 

maintains that in the period "from the start of the investigation phase of the 

proceedings until the first appearance before the Pre-Trial Chamber", "counsel 

is required to act alone" ."̂^ According to the Registrar, should the necessary 

conditions be met, "the resources granted in terms of team composition will be 

37 Ibid., para. 43. 
38 Ibid., para. 47. 
39 Ib id . 
40 Registrar's Observations, para. 45. 
41 Ibid., para. 14. 
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- as it is in all cases - in accordance with the Court's legal aid system as the 

case progresses throughout the proceedings" .̂ ^ 

21. With reference to the second ground presented by the Defence, the 

Registrar makes reference to the Chamber's decision of 17 April 2013 

appointing Mr Jones as counsel for Mr Gaddafi. According to the Registrar, the 

Chamber was "primarily concerned with the suspect's legal representation 

within the limited scope of the admissibility challenge" and, therefore, that 

"Counsel in his Request for Review is in effect attempting to expand the 

limited scope of his provisional mandate beyond the boundaries set by the 

Chamber" .43 

22. Finally, in relation to the third ground raised by the Defence, the 

Registrar contests the allegation that he failed to comply with his obligation 

under regulation 83(1) of the Regulations. In particular, the Registrar submits 

that the Defence of Mr Gaddafi: (i) in addition to legal fees for Counsel, it 

"benefits from a monthly expenses budget of €3000 to cover the costs of 

reasonable and necessary expenses incurred in the course of the execution of 

the Court-granted mandate";^^ (ii) may be receiving assistance from the OPCD 

within the framework of regulation 77 of the Regulations, also "in view of the 

Principal Counsel's intimate familiarity with the case and the fact that the 

OPCD employs a native Arabic speaker"; ̂ ^ and (iii) can benefit from the 

assistance of pro bono members who are "simply added value to the defence 

above and beyond the resources deemed 'reasonably necessary as determined 

by the Registrar for an effective and efficient defence'".^^ 

42 Ibid., para. 15. 
43 Ibid., para. 39. 
44 Ibid., para. 26. 
45Ihd.,para.31. 
46 Ibid., para. 34. 
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D. The Defence Reply to the Registrar ' s Observat ions 

23. The Defence requests leave to reply to the Registrar 's Observations.^^ The 

Chamber considers beneficial in order to arrive to an informed decision on the 

matter sub judice, which impacts u p o n Mr Gaddafi 's right to an effective and 

efficient legal representation, that leave to reply be granted to the Defence on 

the three discrete issues identified by the Defence. The following submissions 

are therefore taken into consideration for the purposes of the present decision. 

24. First, the Defence asserts that the Registrar 's Observations indicate that 

that the Registrar failed to exercise his discretion to take into consideration the 

particular circumstances of the case given that he "postulates that the Defence 

should not be given any more resources that any other ad hoc counsel or du ty 

counsel [...] even though the particular circumstances in this case are radically 

different from those cases" .̂ ^ In this regard, the Defence further argues that if 

the Registrar 's position that the manda te of the Defence is mainly confined to 

the admissibility proceedings were to be accepted, this "would create a 

vacuum as concerns Mr. Gaddafi 's right to effective representation as concerns 

all aspects of this case before the ICC" in particular "now that the Chamber has 

found that the case is admissible before the ICC".^^ Nevertheless, according to 

the Defence, "even as concerns the admissibility proceedings themselves, the 

workload and complexity in this case far exceeds which was entrusted to ad 

hoc counsel in previous cases" .̂ ^ 

25. Second, the Defence takes issue with the reference in the Registrar 's 

Observations on the availability of assistance from the OPCD. In particular, the 

Defence asserts that it "requires an Arabic speaking assistant in order to assist 

it to contact and liaise wi th Defence sources and potential witnesses, and to 

47 ICC-01/11-01/11-366. 
48 Defence Reply to the Registrar's Observations, para. 14. 
49 Ibid., para. 15. 
50 Ibid., para. 15. 
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translate potential items of evidence" and that these matters "concern directly 

Defence strategy and other sensitive issues, and for that reason, should be 

conducted by an in-house Defence assistant in order to avoid conflicts of 

interests arising between the OPCD's assistance to the Gaddafi and the Al-

Senussi team".̂ ^ On this point, the Defence further argues that, contrary to the 

Registrar's assertion in his Observations, the capacity of the OPCD has recently 

significantly diminished,^^ and that, in particular, the consultancy contract of 

the Arabic speaker employed by the OPCD will expire in July 2013 and will 

not be renewed, precluding, from that date onwards, any Arabic language 

assistance to the Defence. ̂ ^ Finally, the Defence asserts that if it were to 

dedicate its 3000 euros expense budget to appoint someone to perform the 

necessary Defence tasks which requires knowledge of the Arabic language, "it 

would not have any funds for travelling to the ICC, or meeting with witnesses 

or person who may have information which is relevant to the admissibility 

proceedings".^ 

26. Third, the Defence argues that the Registrar's Observations contain 

arguments which are irrelevant to the Registrar's duty "to issue a decision as 

to the level of resources, which are necessary and reasonable in the particular 

circumstances of this case".̂ ^ In particular, the Defence takes an issue with the 

Registrar's citation of the fact that Mr Gaddafi has not submitted an indigence 

form. According to the Defence, this fact is only relevant to the threshold 

question as to whether Mr Gaddafi is entitled to legal aid and "has absolutely 

51 Ibid., para. 19. 
52/bzd., para.21. 
53 Ibid., para. 20. 
54 Ibid., para. 20. 
55 Ibid., para. 23. 
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no bearing on the level of resources required to provide Mr. Gaddafi wi th 

effective legal representation".^^ 

III. The appl icable law 

27. The Chamber notes articles 21 and 67 of the Statute, rules 20 and 21 of the 

Rules of Procedure and Evidence (the "Rules"), and regulations 24(5), 77 and 

83 to 85 of the Regulations. 

28. According to rule 20(2) of the Rules and regulations 83(1), 84(1) and 85(1) of 

the Regulations, the Registrar is responsible for reaching a determinat ion as to 

a suspect 's enti t lement to legal aid and the scope of such assistance, in 

conformity wi th the provisions of the Statute, the Rules and the framework of 

the legal aid scheme, as endorsed by the Assembly of States Parties and 

established by the legal and policy texts of the Court.^^ 

29. In particular, according to regulation 83(1) of the Regulations, "[l]egal 

assistance paid by the Court shall cover all costs reasonably necessary as 

determined by the Registrar for an effective and efficient defence". Regulation 

83(3) of the Regulations states "[a] person receiving legal assistance by the 

Court may apply to the Registrar for additional means which may be granted 

depending on the na ture of the case". 

30. Pursuant to regulation 83(4) of the Regulations, the Chamber has the 

authori ty to "review" decisions of the Registrar on the "scope of legal 

assistance paid by the Court" . However , the applicable s tandard of review is 

not specified. In the opinion of the Chamber, the appropria te s tandard of 

review shall take into account that it is the Registrar's responsibility to 

administer the available legal aid budget . The Registry is the organ of the 

56 Ibid., para. 24. 
57 Pre-Trial Chamber I, Decision on the "Request to Withdraw", 17 April 2013, ICC-01/11-01/11-
311-Red, para.21. 

No. ICC-01/11-01/11 14/21 30 July 2013 

ICC-01/11-01/11-390-Red   30-07-2013  14/21  NM  PT

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



Court best positioned to overview the available financial means and the needs 

involved in all cases before the Court . The Registrar therefore enjoys a degree 

of discretion in the determinat ion of the costs which are "reasonably 

necessary" for an "effective and efficient defence" as set out in regulation 83(1) 

of the Regulations. The Chamber should only interfere wi th this discretion 

w h e n there are compelling reasons for doing so, taking into consideration the 

right to legal assistance as enshrined in the Statute. 

31. In reviewing the Registrar 's determinations, the Chamber mus t not 

consider whether it wou ld have m a d e the same decision as the Registrar. 

Instead, the Chamber mus t assess whether the decision of the Registrar was 

materially affected by an error of law or fact or whether the decision is so 

unfair and unreasonable as to constitute an abuse of discretion.^^ 

IV. Analysis of the C h a m b e r 

32. As recalled above, the first g round on the basis of which the Defence 

seeks review of the Registrar 's Decision is that "[t]he Registrar has fettered his 

discretion incorrectly and unreasonably by relying u p o n the fact the fact that 

Mr Gaddafi has not been transferred to the seat of the Court as justification for 

restricting his allotment of legal aid".^^ 

33. The Chamber notes that the question of necessity and reasonableness of 

the legal aid funds to be provided by the Court mus t be assessed in concreto in 

light of the current stage of the proceedings and the related workload.^^ The 

Chamber is not pe rsuaded that, as a matter of principle, the fact that the initial 

58 See Trial Chamber II, Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Decision on 
the Urgent Requests by the Legal Representative of Victims for Review of Registrar's Decision 
of 3 April 2012 regarding Legal Aid, 23 April 2012, ICC-01/04-01/07-3277, para. 9. 
59 Defence Request, para. 5(i). 
60 See also similarly. Appeals Chamber, Prosecutor v William Samoei Ruto and Joshua Arap Sang, 
Decision on the "Application of the Victims' Representative pursuant to Article 83 of the 
Regulations", ICC-01/09-01/11-409 (OA3 OA4), para. 23. 
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appearance is yet to take place constitutes, per se, a ground for refusing to the 

Defence team additional resources which would otherwise be necessary and 

reasonable. This is particularly the case in circumstances in which the initial 

appearance has not taken place because of the failure to surrender the suspect 

on the part of Libya, rather than because the suspect remains at large. In this 

regard, the Chamber has already observed that that Mr Gaddafi's exercise of 

his rights under the Statute "cannot be made contingent on Libya's compliance 

with the request for arrest and surrender issued by the Court" .̂ ^ This is the 

more so following the Appeals Chamber's rejection of the request to suspend 

the effect of the Chamber's decision whereby the case against Mr Gaddafi was 

determined to be admissible before the Court.̂ ^ 

34. Nevertheless, the Chamber considers that the fact that Mr Gaddafi's 

initial appearance before the Court is yet to take place, de facto, entails that the 

proceedings leading to the confirmation of charges hearing pursuant to article 

61(7) of the Statute have not commenced. In this sense, it is not erroneous or 

abusive on the part of the Registrar to take into account this fact in the 

determination of the amount of funds which are necessary and reasonable to 

provide the Defence with in the concrete circumstances of the case. 

35. The second ground raised by the Defence is that "[t]he Registrar 

committed an unreasonable error by reading restrictions into the appointment 

of Counsel, which are not supported by the decision of the Chamber 

appointing Counsel, or the past mandate of the Defence in this case".̂ ^ The 

Chamber recalls that it appointed Mr Jones as counsel for Mr Gaddafi 

"pursuant to regulation 76(1) of the Regulations, as a provisional measure. 

61 Pre-Trial Chamber I, Decision on OPCD Requests, 27 April 2012, ICC-01/11-01/11-129, para. 
11. 
62 Appeals Chamber, Decision on the request for suspensive effect and related issues, 18 July 
2013, ICC-01/11-01/11-387. 
63 Defence Request, para. 5(ii). 
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until Mr Gaddafi exercises his right to freely choose counsel under article 

67(1) (d) of the Statute, or until the definitive disposal of proceedings related to 

the Admissibility Challenge, at which point the question of Mr Gaddafi's legal 

representation will be revisited by the Chamber".^ As correctly asserted by the 

Defence, no limit in relation to the scope of counsel's mandate has been set out 

by the Chamber, which rather stressed the provisional nature of the 

appointment under regulation 76(1) of the Regulations. In this sense, the 

Chamber is not persuaded by the Registrar's determination, as contained in his 

Decision, in relation to the alleged "limited scope of [counsel's] mandate as 

clearly defined by the Chamber".^^ 

36. Nevertheless, the Chamber is of the view that reading restrictions into 

counsel's mandate on the part of the Registrar was not per se conclusive for the 

rejection of the request for additional legal aid funds. Indeed, as recalled above, 

the proceedings leading to the confirmation of charges hearing have not yet 

commenced. In this context, the procedural activity has been mainly related to 

proceedings with respect to the determination of the admissibility of the case. 

This continues to be the case since the Chamber's determination that the case 

against Mr Gaddafi is admissible before the Court is currently under review by 

the Appeals Chamber. In this context, the Chamber is of the view that, despite 

the fact that the counsel's mandate cannot be restricted to proceedings related 

to the admissibility of the case, the Registrar's interpretation of the decision 

appointing counsel pursuant to regulation 76(1) of the Regulations does not 

affect in a material way the Registrar's Decision given that, in rejecting the 

request for additional resources, the Registrar has taken into account in 

concreto the workload actually implied in the representation of Mr Gaddafi at 

this stage of the proceedings. 

64 ICC-Ol/ll-Ol/ll-311-Red, para. 20. 
65 Registrar's Decision, p. 2. 
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37. The third ground on the basis of which the Defence requests the Chamber 

to review the Registrar's Decision is that said decision "is unreasonable insofar 

as it fails to comply with the Registrar's obligation under Regulation 83(1) to 

allocate such funds as are necessary and reasonable to ensure an effective and 

efficient Defence, which in turn, will impact on the overall efficiency and 

expeditiousness of the proceeding" .̂ ^ 

38. The Chamber recalls that the decision on the admissibility of the case 

against Mr Gaddafi has been issued and is now under review by the Appeals 

Chamber.^^As acknowledged by the Defence,^^a substantial amount of work 

involved in the current stage of the proceedings has already been carried out in 

the case by the counsel from the OPCD as Mr Gaddafi's previous legal 

representative. According to the Chamber, this fact significantly reduces the 

anticipated work to be carried out by the Defence. 

39. Furthermore, the Chamber remains unconvinced that the list of tasks set 

out in the Request represents, in principle, a burden of work which warrants 

an increase in legal aid on the grounds that it cannot be undertaken by counsel 

acting alone. The Chamber notes in this regard that, as stated by the Registrar, 

the OPCD is in a position to continue providing its assistance to the Defence, 

including in terms of case-managerial support and legal advice, where 

necessary. 

40. The Chamber observes the Defence arguments that several of the tasks to 

be performed in the context of Mr Gaddafi's legal representation further 

require the assistance of an Arabic speaking person within the Defence team. 

66 Defence Request, para. 5(iii). 
67 ICC-01/11-01/11-350; ICC-01/ll-01/ll-370-Red2. 
^ Defence Request, para. 41. 
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41. The Chamber acknowledges the Defence arguments that the solution of 

the identified problem cannot be either reliance on the Court Translation and 

Interpretation Section - which would be unavailable to offer its assistance on a 

continuous basis as necessary to the Defence^^ - or recourse to the 3000 euros 

expense budget which is necessary to travel to the Court or meet with 

witnesses and other person who may have relevant information,^^ also taking 

into account that external professional translators are allegedly remunerated at 

a much higher level than Defence support staff. ̂ ^ By the same token, the 

Chamber is not persuaded that the viable alternative, with no impact on the 

available financial resources at the Defence disposal, is that the assistance 

required by the Defence be provided by individuals working on a pro bono 

basis. 

42. The Chamber is however of the view that the language assistance and the 

carrying out of the tasks which require knowledge of the Arabic language may 

be performed by the OPCD. In this regard, the Chamber considers that the fact 

that the Defence tasks "concern directly Defence strategy and other sensitive 

issues" does not per se create a conflict of interests between the OPCD's 

assistance to the Gaddafi and Al-Senussi team which would require that the 

identified tasks be performed by an "in-house Defence assistant". 

43. The Chamber takes note of the Defence assertion that the OPCD will not 

be in a position to provide any Arabic language assistance to the Defence, due 

to the expiration, at the end of July 2013, of the consultancy contract of the 

native Arabic speaker employed by the OPCD.̂ ^ jj^ j-hig regard, the Chamber 

has been informed by the Registrar that should additional funds be available to 

69 See above para. 14, with reference to the arguments contained in the Defence Request at 
para. 25. 
70 Defence Reply to the Registrar's Observations, para. 20. 
71 Defence Request, para. 34. 
72 Defence Reply to the Registrar's Observations, para. 20. 
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the OPCD, the contract of the Arabic speaking member of the OPCD will be 

renewed. In the present circumstances, the assistance provided by the OPCD 

also in terms of language assistance may therefore suffice to manage the 

present workload of the Defence. Should these circumstances change, and 

should the OPCD be unable to provide the necessary language assistance, the 

Defence may raise this issue anew before the Registrar. Accordingly, the 

Chamber is not persuaded that the Registrar, with this Decision, failed to 

comply with his obligations under regulation 83(1) of the Regulations to 

allocate such funds as are necessary and reasonable to ensure an effective and 

efficient defence. 

44. The Chamber recalls its interpretation of the appropriate standard of 

review for the purposes of regulation 83(4) of the Regulations, and in 

particular that it will not interfere with the Registrar's decision on the scope of 

legal assistance paid by the Court only on the basis that it would have taken a 

different decision from the one made by the Registrar. For the reasons 

provided above, the Chamber is of the view that the decision of the Registrar 

was not materially affected by any error of law or fact or that it was so unfair 

and unreasonable as to constitute an abuse of discretion, such that it would 

warrant interference by the Chamber. The Request must therefore be rejected. 
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FOR THESE REASONS, THE CHAMBER 

REJECTS the Defence Request. 

Done in both English and French, the English version being authoritative. 

Judge Silvia Fernandez de Giirmendi 

Presiding Judge 

3Ócaf; s0im 
Judge Hans-Peter Kaul Judge Christine Van den Wyngaert 

Dated this 30 July 2013 

At The Hague, The Netherlands 
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