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Pre-Trial Chamber I (the “Chamber”) of the International Criminal Court (the
“Court”) issues the following decision on Libya’s challenge to the
admissibility of the case against Saif Al-Islam Gaddafi (“Mr Gaddafi”) under

article 19 of the Rome Statute (the “Statute”).!

L PROCEDURAL HISTORY

1.  On 26 February 2011, the United Nations Security Council (“Security
Council”) adopted Resolution 1970, whereby it referred to the Prosecutor of

the Court the situation in Libya since 15 February 2011.2

2. On 27 June 2011, the Chamber issued the Warrant of Arrest for Saif Al-
Islam Gaddafi (the “Warrant of Arrest”), having found reasonable grounds to
believe that he is criminally responsible under article 25(3)(a) of the Statute for
the commission of crimes against humanity of murder and persecution in
various locations of the Libyan territory, in particular in Benghazi, Misrata,
Tripoli and other neighbouring cities, from 15 February 2011 until at least 28

February 2011 in violation of articles 7(1)(a) and (h) of the Statute.?

3. On 1 May 2012, Libya filed a challenge to the admissibility of the case
against Mr Gaddafi (the “Admissibility Challenge”) and requested that the
Chamber postpone the execution of the surrender request pursuant to article

95 of the Statute.* Libya subsequently filed perfected translations of the

!t Application on behalf of the Government of Libya pursuant to Article 19 of the ICC Statute,
1 May 2012, ICC-01/11-01/11-130-Conf, with Annexes A-K (public redacted version in ICC-
01/11-01/11-130-Red).

2 United Nations Security Council, Resolution 1970, 26 February 2011, S/RES/1970 (2011),
para. 4.

3 Pre-Trial Chamber I, Warrant of Arrest for Saif Al-Islam Gaddafi, 27 June 2011, ICC-01/11-
01/11-3; Pre-Trial Chamber I, Decision on the “Prosecutor’s Application Pursuant to Article 58
as to Muammar Mohammed Abu Minyar Gaddafi, Saif Al-Islam Gaddafi and Abdullah AL-
Senussi, 27 June 2011, ICC-01/11-01/11-1 (the “Article 58 Decision”).

4 Application on behalf of the Government of Libya pursuant to Article 19 of the ICC Statute,
1 May 2012, ICC-01/11-01/11-130-Conf, with confidential Annexes A-K, (public redacted
version in ICC-01/11-01/11-130-Red).
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annexes to its Admissibility Challenge® and a compilation of the relevant

provisions of Libyan law referred to in the Admissibility Challenge.®

4.  On 4 May 2012, the Chamber determined the proceedings to be followed
for the purposes of the Admissibility Challenge and invited submissions from
the Prosecutor, the Office of Public Counsel for the defence (the “OPCD”), the
Office of Public Counsel for victims (the “OPCV”), and the Security Council of
the United Nations.” Counsel of the OPCD (the “Defence”) had previously
been appointed to represent Mr Gaddafi pursuant to regulation 76(2) of the

Regulations of the Court.?

5.  On 18 May 2012, the Chamber granted leave under rule 103 of the Rules
of Procedure and Evidence (the “Rules”) to Lawyers for Justice in Libya and
the Redress Trust to submit observations on the Admissibility Challenge by 8
June 2012.°

6. On 1 June 2012, the Chamber decided that Libya may postpone the

execution of the request for surrender of Mr Gaddafi pursuant to article 95 of

5 Libyan Government’s Re-filing of Confidential Annexes to its Article 19 Admissibility
Challenge, 15 May 2012, ICC-01/11-01/11-145-Conf, with confidential Annexes C-F; Libyan
Government’s Re-filing of Public Annexes to its Article 19 Admissibility Challenge, 15 May
2012, ICC-01/11-01/11-144, with Annexes A, B and G-K.

¢ Libyan Government'’s filing of compilation of Libyan law referred to in its admissibility
challenge, 28 May 2012, ICC-01/11-01/11-158, with Annexes A and B.

7 Pre-Trial Chamber I, Decision on the Conduct of the Proceedings Following the
“Application on behalf of the Government of Libya pursuant to Article 19 of the Statute, 4
May 2012, ICC-01/11-01/11-134.

8 Pre-Trial Chamber I, Decision Appointing Counsel from the OPCD as Counsel for Saif Al-
Islam Gaddafi, 17 April 2012, ICC-01/11-01/11-113.

9 Pre-Trial Chamber I, Decision on the "Application by Lawyers for Justice in Libya and the
Redress Trust for Leave to Submit Observations pursuant to Rule 103 of the Rules of
Procedure and Evidence”, 18 May 2012, ICC-01/11-01/11-153.
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the Statute until such time that the Chamber has ruled on the Admissibility
Challenge.°

7. On 4 June 2012, the Prosecutor and the OPCV filed responses to the
Admissibility Challenge (the “Prosecutor’s Response to the Admissibility
Challenge”" and the “OPCV’s Response to the Admissibility Challenge” '2).
The observations of Lawyers for Justice in Libya and the Redress Trust were
presented on 8 June 2012 (the “Amici Observations”).®* The response of the
Defence to Libya’s Admissibility Challenge was filed on 24 July 2012 (the

“Defence Response”).4

8. On 14 September 2012, the Chamber issued an order convening a
hearing on Libya’s Admissibility Challenge on 8 and 9 October 2012 (the
“Admissibility Hearing”) in which it decided, inter alia, that (i) at the hearing,
Libya would be invited to provide its reply to the responses, (ii) at the
hearing, Libya, the Prosecutor, the Defence and the OPCV would be given the
opportunity to complement their respective previous submissions and
evidence relevant to the Admissibility Challenge; and (iii) 3 October 2012 was

the final date for all parties and participants to file in the record of the case

10 Pre-Trial Chamber I, Decision on the postponement of the execution of the request for
surrender of Saif Al-Islam Gaddafi pursuant to article 95 of the Rome Statute, 1 June 2012,
ICC-01/11-01/11-163.

1 Prosecution response to Application on behalf of the Government of Libya pursuant to
Article 19 of the ICC Statute, 4 June 2012, ICC-01/11-01/11-167-Conf, with Annex 1 (public
redacted version in ICC-01/11-01/11-167-Red).

12 Observations on behalf of victims on the Government of Libya’s Application pursuant to
Article 19 of the Rome Statute, 4 June 2012, ICC-01/11-01/11-166-Conf, with Annexes A and B
(public redacted version in ICC-01/11-01/11-166-Red-Corr).

13 Lawyers for Justice in Libya and Redress Trust's Observations pursuant to Rule 103 of the
Rules of Procedure and Evidence, 8 June 2012, ICC-01/11-01/11-172.

4 Defence Response to the “Application on behalf of the Government of Libya pursuant to
Article 19 of the ICC Statute”, 31 July 2012, ICC-01/11-01/11-190-Conf-Corr, with Annexes 1-
25 (public redacted version in ICC-01/11-01/11-190-Corr-Red).
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any evidence relevant to the Admissibility Challenge upon which the

participants intend to rely at the hearing.'

9. On 3 October 2012, the Defence filed additional evidence for use at the
Admissibility Hearing.16

10. On 9 and 10 October 2012, the Chamber held the Admissibility Hearing
in the presence of representatives of Libya, the Prosecutor, the Defence and

the OPCV."”

11. On 7 December 2012, the Chamber requested Libya to provide by 23
January 2013 further submissions on a series of issues identified by the
Chamber after the Admissibility Hearing together with the appropriate

supporting evidence (the “Decision of 7 December 2012”).18

12.  On 21 January 2013, the Defence filed an urgent request informing the
Chamber that trial proceedings had begun in Zintan on 17 January 2013
against Mr Gaddafi, on charges of “compromising national security through
the exchange of documents with the ICC delegation, and insulting the State's

flag and national emblem” and requesting the Chamber to inter alia issue an

15 Pre-Trial Chamber I, Order convening a hearing on Libya's challenge to the admissibility of
the case against Saif Al-Islam Gaddafi, 14 September 2012, ICC-01/11-01/11-207. On 25
September 2012, the Chamber informed the parties and participants that the Admissibility
Hearing would be held on 9 and 10 October 2012.

16 Defence Submission of Additional Evidence Pursuant to the “Order convening a hearing on
Libya’s challenge to the admissibility of the case against Saif Al-Islam Gaddafi” (ICC-01/11-
01/11-207), 3 October 2012, ICC-01/11-01/11-216, with Annexes 1.1-7.4, 8.1-8.3 and A.

17 Pre-Trial Chamber I, Transcript of Hearing, 9 October 2012, ICC-01/11-01/11-T-2-CONF-
EXP-ENG (public redacted version in ICC-01/11-01/11-T-2-Red-ENG); Transcript of Hearing,
10 October 2012, ICC-01/11-01/11-T-3-CONF-EXP-ENG (public redacted version in ICC-01/11-
01/11-T-3-Red-ENG).

18 Pre-Trial Chamber 1, Decision requesting further submissions on issues related to the
admissibility of the case against Saif Al-Islam Gaddafi, 7 December 2012, ICC-01/11-01/11-239.
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immediate decision on the admissibility of the case and order Libya to

immediately surrender Mr Gaddafi to the custody of the ICC.”

13.  On 23 January 2013, Libya filed its further submissions (“Libya's Further

Submissions”), together with a number of annexes attached thereto.?

14. On 11 February 2013, the Prosecutor filed her response to Libya’s
Further Submissions together with annexes (the “Prosecutor’s Response to

Libya’s Further Submissions”).?!

15.  On 18 February 2013, the OPCV and the Defence filed their observations
on Libya’s Further Submissions (the “OPCV Observations on Libya’s Further
Submissions” 2 ) and (the “Defence Response to Libya’s Further

Submissions”#).

16. On 19 February 2013, the Prosecutor withdrew a reference to trials in

absentia in the Prosecutor’s Response to Libya’s Further Submissions.

17.  On 4 March 2013, Libya filed its consolidated reply to the responses to
Libya’s Further Submissions (“Libya’s Reply”).

19 Urgent Defence Request, 21 January 2013, ICC-01/11-01/11-255.

2  Libyan Government’s further submissions on issues related to the admissibility of the case
against Saif Al-Islam Gaddafi, 23 January 2013, ICC-01/11-01/11-258- Conf-Exp, with Annexes
1-23 (public redacted version in ICC-01/11-01/11-258-Red2).

2 Prosecution’s Response to “Libyan Government’s further submissions on issues related to
the admissibility of the case against Saif Al-Islam Gaddafi”, 11 February 2013, ICC-01/11-
01/11-276-Conf-Exp, with Annexes A-C (public redacted version in ICC-01/11-01/11-276-
Red?2).

2 OPCV’s Observations on “Libyan Government’s further submissions on issues related to
admissibility of the case against Saif Al-Islam Gaddafi”, 18 February 2013, ICC-01/11-01/11-
279.

2 Response to the “Libyan Government's further submissions on issues related to
admissibility of the case against Saif Al-Islam Gaddafi, 18 February 2013, ICC-01/11-01/11-
281-Conf, with Annexes 1-13 (public redacted version in ICC-01/11-01/11-281-Red2).

2 Prosecution’s Notice of withdrawal regarding a reference in its “Prosecution’s Response to
‘Libyan Government’s further submissions on issues related to the admissibility of the case
against Saif Al-Islam Gaddafi”” (ICC-01/11-01/11-276-Red2), 19 February 2013, ICC-01/11-
01/11-282.
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18.  On 28 March 2013, Libya notified the Chamber of the appointment of a
new Prosecutor-General and reiterated its request to the Chamber to be
authorized to adduce further evidential samples relating to the investigation
of Mr Gaddafi and/or to travel to Tripoli to inspect the case file against Mr
Gaddafi (the “Notification”).? On 3 April 2013, the Defence requested that the
Notification be dismissed in limine.? On 24 April 2013, Libya responded that
the Defence request of 3 April 2013 has no proper basis and/or is without

merit.28

19. On 23 April 2013, in response to Libya’s challenge to the admissibility of
the case against Abdullah Al-Senussi,? the Defence (i) requested that the
Chamber confirm that it would exclude from its consideration any
information falling outside the parameters of the challenge concerning Mr
Gaddafi and related responses; and (ii) reiterated previous requests for the

Chamber to issue an immediate decision on the Admissibility Challenge.®

3 Libyan Government's consolidated reply to the responses of the Prosecution, OPCD, and
OPCV to its further submissions on issues related to the admissibility of the case against Saif
Al-Islam Gaddafi, 4 March 2013, ICC-01/11-01/11-293-Conf , with Annexes 1-3 (public
redacted version in ICC-01/11-01/11-293-Red).

% Notification by Libyan Government supplemental to its consolidated reply to the responses
of the Prosecution, OPCD, and OPCV to its further submissions on issues related to the
admissibility of the case against Saif Al-Islam Gaddafi, 28 March 2013, ICC-01/11-01/11-306,
with Annex 1.

7 Request to dismiss the “Notification by Libyan Government supplemental to its
consolidated reply to the responses of the Prosecution, OPCD and OPCV to its further
submissions on issues related to the admissibility of the case against Saif Al-Islam Gaddafi” in
limine, 3 April 2013, ICC-01/11-01/11-308, with Annex A.

% Libyan Government's Response to OPCD Request to dismiss the "Notification by Libyan
Government supplemental to its consolidated reply to the responses of the Prosecution,
OPCD and OPCYV to its further submissions on issues related to the admissibility of the case
against Saif Al-Islam Gaddafi" in limine, 24 April 2013, ICC-01/11-01/11-318-Conf-Exp (public
redacted version in ICC-01/11-01/11-318-Red).

» Application on behalf of the Government of Libya relating to Adbullah Al-Senussi pursuant
to Article 19 of the ICC Statute, 2 April 2013, ICC-01/11-01/11-307-Conf-Exp, with Annexes 1-
30 (public redacted version in ICC-01/11-01/11-307-Red2).

% Response to the “Application on behalf of the Government of Libya relating to Abdullah
Al-Senussi pursuant to Article 19 of the ICC Statute”, 23 April 2013, ICC-01/11-01/11-313.
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Libya sought leave to reply to the Defence on 3 May 2013, and the Defence
requested that the Chamber reject Libya’s request for leave to reply on 7 May
2013.%2

20. On 26 April 2013, the Defence requested that the Chamber (i)
immediately revoke the article 95 postponement of Mr Gaddafi’s surrender
and (ii) issue an immediate decision on the Admissibility Challenge. The
Defence also provided to the Chamber recently obtained information as to the
ability or willingness of Libya to accord Mr Gaddafi a fair and impartial trial,
which it submitted should be taken into account in the decision on
admissibility if the Chamber exercises its discretion to take account of
additional information or evidence submitted after Libya's Further

Submissions and the responses thereto.®

21. On 7 May 2013, the Defence filed an addendum to its urgent request of
21 January 2013, updating the Chamber on the progress of the trial
proceedings in Zintan and requesting that the Chamber revoke its Article 95
postponement decision, and order Mr Gaddafi’s immediate surrender to the

custody of the ICC. 3

22. On 29 May 2013, Libya filed a response requesting that the Chamber

reject the Defence addendum as an attempt to re-litigate issues that had

3 Libyan Government’s Request for leave to reply to the Defence for Mr. Saif Al-Islam
Gaddafi’'s “Response to the “Application on behalf of the Government of Libya relating to
Abdullah Al-Senussi pursuant to Article 19 of the ICC Statute””, 3 May 2013, ICC-01/11-
01/11-327.

2 Defence response to the “Libyan Government’s Request for leave to reply to the Defence for
Mr. Saif Al-Islam Gaddafi's “Response to the “Application on behalf of the Government of
Libya relating to Abdullah Al-Senussi pursuant to Article 19 of the ICC Statute”””, 7 May
2013, ICC-01/11-01/11-333.

3 Urgent request for measures to remedy ongoing violations of Mr. Saif Al-Islam Gaddafi's
rights before the ICC, 26 April 2013, ICC-01/11-01/11-323-Conf-Exp, with Annexes 1-4.

¥ Addendum to the “Urgent Defence Request” of 21 January 2013, and Request for Finding of
Non-Compliance, 7 May 2013, ICC-01/11-01/11-332, with Annexes 1-3.
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previously been decided or otherwise to supplement the Defence response to

the Admissibility Challenge .3

23. The Chamber clarifies that, for the purposes of the present decision, it
has not taken into account the information provided by the parties in filings
subsequent to Libya’s Reply of 4 March 2013, as the significance of this

information has not been sufficiently demonstrated.

24. The Chamber underlines that the present decision was preceded by a
number of confidential or confidential ex parte filings and portions of
hearings. However, in light of the principle of publicity of the proceedings,
the Chamber has filed a public redacted version of its decision. To the extent
that the decision refers to information filed or discussed on a confidential or
ex parte basis, the Chamber considers that the information concerned does
not warrant confidentiality or, as the case may be, ex parte treatment at this

time.

I1. LIBYA’S ADMISSIBILITY CHALLENGE
A. The initial submission

25. Libya challenges the admissibility of the case on the basis that its
national judicial system is actively investigating Mr Gaddafi for his alleged
criminal responsibility for multiple acts of murder and persecution,
committed pursuant to or in furtherance of a state policy, amounting to

crimes against humanity.%

26. Libya submits that investigations into Mr Gaddafi’s alleged criminal

conduct began on the date of his capture, 23 November 2011, in particular

% Libyan Government’s Response to the Saif Al-Islam Gaddafi “Addendum to the “Urgent
Defence Request” of 21 January 2013, and Request for Finding of Non-Compliance”, 29 May
2013, ICC-01/11-01/11-343.

% Admissibility Challenge, para. 1.
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with respect to financial crimes and corruption. A decision was taken on 17
December 2011 to extend this investigation to include crimes against the
person under Libyan law.¥ On 8 January 2012, the Prosecutor-General
commenced an investigation against Mr Gaddafi for serious crimes (including
murder and rape) allegedly committed by Mr Gaddafi during the revolution

(including in the period between 15 February to 28 February 2011).%

27. Libya contends that very substantial resources were deployed to
interview witnesses and gather other evidence and sets out the further
investigative steps that it intends to take in the future.* Once the final step of
interviewing Mr Gaddafi to confirm his identity and confront him with the
allegations against him has been completed, the case could move onto the

accusation stage of proceedings and later to trial.®

28. At the time of the filing of the Admissibility Challenge, Libya envisaged
that the likely charges against Mr Gaddafi would be: intentional murder;
torture; incitement to civil war; indiscriminate killings; misuse of authority
against individuals; arresting people without just cause; and the unjustified
deprivation of personal liberty pursuant to articles 368, 435, 293, 296, 431, 433,
434 of the Libyan Criminal Code.* It affirmed that the National Transitional
Council was considering the adoption of a draft law incorporating

international crimes, modes of responsibility and penalties under the Statute.

29. Libya submits that, pursuant to article 59 of Libya’s Criminal Procedure
Code, during the investigative phase of proceedings, investigations are

confidential and the Libyan prosecution services may only disclose summary

7 Admissibility Challenge, paras 23, 42.
% Admissibility Challenge, paras 25, 44.
¥ Admissibility Challenge, paras 46-48.
“© Admissibility Challenge, paras 48-49.
4 Admissibility Challenge, para. 75.
4 Admissibility Challenge, para. 84.
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reports of their investigations to persons who are not involved in the Libyan
investigative or prosecutorial team. Once the investigative stage of the
proceedings is completed, it will be able to provide examples of the evidence
that its investigation has produced and that evidence will be relied upon in

the accusation, trial and appeal phases of the case.*

30. Libya highlights recent positive developments including a constitutional
prohibition on the establishment of exceptional courts and a constitutionally
enshrined protection for the independence of the judiciary, which is also
protected under several provisions of domestic Libyan law, including article

52 of the Judicial System Law and article 31 of the Freedoms Act.®

31. Libya states that suspects and defendants within the Libyan criminal
justice system benefit from similar procedural rights and protections to those
set out in the Statute and emphasises that Libya is party to international and
regional human rights instruments which guarantee the right to a fair trial.%
In its Admissibility Challenge, Libya sets out the procedures and rights of the

accused applicable under Libyan law at each stage of the proceedings.*

B. Oral submissions at the Admissibility Hearing

32. At the Admissibility Hearing, Libya’s representatives gave an extensive
presentation on the progress made and the challenges faced by Libya in its
post-conflict transition to democracy, developments in the security situation
and efforts made in judicial capacity building.#® They emphasised that more

time was needed by Libya to ensure that justice was achieved in the case

4 Admissibility Challenge, paras 40, 90.

4 Admissibility Challenge, paras 41, 91.

4 Admissibility Challenge, paras 53-55.

% Admissibility Challenge, paras 56-57.

47 Admissibility Challenge, paras 58-67.

4 Pre-Trial Chamber I, Transcript of Hearing, 9 October 2012, ICC-01/11-01/11-T-2-Red-ENG,
p. 6,line 22 - p. 13, line 7.
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against Mr Gaddafi and argued that “[a] rush to judgment by the ICC,
without granting Libya the necessary time, would be contrary to the necessity
to co-operate with a post-conflict government facing serious security
problems.” ¥ Libya’s representative submitted that, given the particular
context, the Court should engage with Libya in a constructive manner,
receiving further reports and submissions “until such time as it has satisfied
itself that Libya has had a reasonable opportunity to pursue a case at which

time the Chamber can then make a decision on admissibility”.%

33. Libya’s representative indicated that its investigations covered exactly
the same incidents and conduct as those contained in the ICC warrant of
arrest and were, in fact, broader in terms of time and subject matter than the
ICC Prosecutor’s investigation, and that the investigation had produced a
very wide range of significant evidence.’! Libya’s representative emphasised
that difficulties in providing this evidence to the Chamber arise from

confidentiality constraints under Libyan law at the investigation stage.

34. The representative of Libya provided a brief overview of Libyan
criminal procedure and the rights applicable to a suspect during the
investigation and accusation stage of a case and the heightened importance
given under Libyan law to due process considerations in cases where the

death penalty is applicable.® It was confirmed that some of the offences with

# Pre-Trial Chamber I, Transcript of Hearing, 9 October 2012, ICC-01/11-01/11-T-2-Red-ENG,
p. 13, lines 2-4; p. 43, line 19 — p. 44, line 11; p. 49, line 24 — p. 53, line 5.

% Pre-Trial Chamber I, Transcript of Hearing, 9 October 2012, ICC-01/11-01/11-T-2-Red-ENG,
p. 44, line 12 - p. 46, line 9.

51 Pre-Trial Chamber I, Transcript of Hearing, 9 October 2012, ICC-01/11-01/11-T-2-Red-ENG,
p- 17, line 25 — p. 19, line 19, p. 21, line 4 - p. 24, line 9; Transcript of Hearing, 10 October 2012,
ICC-01/11-01/11-T-3-Red-ENG, p. 43, line 12 - p. 44, line 5.

52 Pre-Trial Chamber I, Transcript of Hearing, 9 October 2012, ICC-01/11-01/11-T-2-Red-ENG,
p- 18, line 5 - p. 18, line 25; p. 49, lines 6-23.

% Pre-Trial Chamber I, Transcript of Hearing, 9 October 2012, ICC-01/11-01/11-T-2-Red-ENG,
p- 24, line 10 — p. 28, line 14.
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which Mr Gaddafi will potentially be charged provide for the death penalty.>
It was indicated that, if the legislative proposal to incorporate international
crimes into Libyan law is passed, Mr Gaddafi may also be charged with the
crimes against humanity of persecution and murder with the same penalties

as those under the Statute.5

C. Libya’s Further Submissions

35. Inits further submissions, Libya provided additional information on the
progress of the investigation. Libya submits that, despite a delay occasioned
by the extradition of Abdullah Al-Senussi from Mauritania, the investigation
in relation to Mr Gaddafi has progressed since the filing of the Admissibility
Challenge and is expected be transferred to the Chambre d’Accusation within
four weeks of Libya’s further submissions, filed on 23 January 2013.% The
appointment of a lawyer and the approval of the case by the Chambre
d’Accusation are necessary prerequisites to the commencement of a trial and it
is estimated that the examination by the Chambre d’Accusation would take

approximately three months.”

36. Libya confirms that approximately fifty witnesses have been
interviewed in total for the investigation, eight since the filing of the
Admissibility Challenge and that testimonies have been obtained from
persons who previously operated at the highest civilian and military levels of
the Gaddafi regime.® Mr Gaddafi has been interviewed on a number of

occasions since the filing of the Admissibility Challenge and he has been

5 Pre-Trial Chamber I, Transcript of Hearing, 9 October 2012, ICC-01/11-01/11-T-2-Red-ENG,
p- 21, line 22 — p. 22, line 2; p. 28, line 21 - p. 29, line 3.

5 Pre-Trial Chamber I, Transcript of Hearing, 9 October 2012, ICC-01/11-01/11-T-2-Red-ENG,
p- 21, lines 12-22; p. 28, lines 14-20.

% Libya’s Further Submissions, para. 60.

57 Libya’s Further Submissions, para. 60.

% Libya’s Further Submissions, paras 48-49.
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confronted with witnesses who have given testimonies in his case.® Libya has
been unable to interview two witnesses as they are detained in detention
facilities not yet under the control of the Libyan Government but claims that it
is in the process of arranging the transfer of control over such detention
facilities to the Libyan Government, at which point interviews will be carried

out.s0

37. Libya submits that its investigation covers “the same factual incidents
charged as murder and persecution before the ICC; and the same allegations
of individual conduct by Mr Gaddafi which have formed the basis for his
alleged participation in crimes by the ICC”.6! Libya reiterates that it deems its
investigation to be broader in scope than the case before the Court, covering
crimes against the person or ‘blood crimes’ with a broader temporal scope,
from 11 February 2011 to the fall of the Gaddafi regime, and financial crimes
dating back to 2006.¢2 The geographic scope of its investigation encompasses
“the incidents described in the ICC investigation within Benghazi, Tripoli and
Misrata (and nearby cities) but also include crimes taking place in Bani Walid
as well as other parts of Libya”. Investigative steps have been taken
throughout Libya — including within Alzawia, Zawara and Bani Walid - in
order to ensure that the country-wide allegations against Mr Gaddafi are

properly investigated and evidenced.%

38. Libya submits that the list of charges that it contemplates bringing
against Mr Gaddafi has grown and now includes the following additional
charges: insulting constitutional authorities pursuant to article 195,

devastation, rapine and carnage pursuant to article 202, civil war pursuant to

% Libya’s Further Submissions, para. 49.
& Libya’s Further Submissions, para. 50.
¢ Libya’s Further Submissions, para. 71.
¢ Libya’s Further Submissions, paras 63-64.
6 Libya’s Further Submissions, para. 65.
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article 203, conspiracy pursuant to article 211, attacks upon the political rights
of a Libyan pursuant to article 217, arson pursuant to article 297, spreading
disease among plants and livestock pursuant to article 362, concealment of a
corpse pursuant to article 294, aiding members of a criminal association
pursuant to article 322, use of force to compel another pursuant to article 429,
and search of persons pursuant to article 432 of the Libyan Criminal Code. In
addition, Libya submits that it contemplates charges in the Sharia law
governing retaliation and Diya compensation for killings pursuant to Law No

7 of 1988.%

39. Libya provides documentary evidence in support of its claims and
invites the Chamber to send a representative to Tripoli to view the entire case
file or allow the Libyan Government an additional six weeks to prepare copies

of the full investigative materials if a fuller inspection is deemed necessary.%

D.  Libya’s Reply to the Responses to its Further Submissions

40. Libya repeats its request that the Chamber either grant six weeks for the
production of such further evidential samples related to the case of Mr
Gaddafi as may be considered necessary, or travel to Tripoli to inspect the
case file in order to review the evidence collected by Libya during its
investigation. ¢ Libya rejects the Defence’s suggestion that this offer is
disingenuous and an attempt to use non-compliance to obtain more time and
asserts that this should be accepted as an indication of its good faith and
willingness to cooperate with the Court at a time when it is “seeking to deal
with the innumerable challenges it faces as a country in transition”. It

requests that the Chamber keep at the forefront of its deliberations that Libya

¢ Libya’s Further Submissions, paras 81-82.
6 Libya’s Further Submissions, para. 70.

% Libya’s Reply, paras 7 and 42.

¢7 Libya’s Reply, paras 11-14.
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has consistently sought to cooperate in good faith with the Court despite a

host of obstacles and that its cooperation thus far has been extensive.%

41. Libya confirms that the Prosecutor-General has decided not to include in
the charges against Mr Gaddafi any matters of Sharia law including issues

relating to retaliation and compensation for killings.*’

II1. BURDEN, STANDARD OF PROOF AND TYPE OF
EVIDENCE

42, The Chamber will first rehearse the arguments of the parties and
participants and will subsequently set forth its understanding regarding the
burden and standard of proof and the type of evidence required to support an

admissibility challenge.

A.  Submissions
a. Libya
43. Libya argues that “the imposition of a legal test or standard of proof that

is too onerous and exacting would be inconsistent with the presumption in

favour of national proceedings”.”

44. Libya accepts that the burden of proof falls on the applicant bringing the
challenge in respect of the first limb of the test — namely whether there is an
ongoing investigation or prosecution of the case at the national level.” It
further argues that the appropriate standard is “on the balance of
probabilities” and relies on the jurisprudence of Trial Chamber III rejecting an

argument that the applicable standard was “clear and convincing evidence”

& Libya’s Reply, para. 43.

¢ Libya’s Reply, para. 97.

70 Admissibility Challenge, para. 92; Libya’s Further Submissions, paras 6-7; see also Pre-Trial
Chamber I, Transcript of Hearing, 9 October 2012, ICC-01/11-01/11-T-2-Red-ENG, p. 39, lines
7-23; p. 48, lines 17-21.

7 Libya’s Further Submissions, paras 11-12; Pre-Trial Chamber I, Transcript of Hearing, 9
October 2012, ICC-01/11-01/11-T-2-Red-ENG, p. 48, lines 11-13.
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in support of this argument.”? It contends that the “balance of probabilities”
standard is also consistent with the general practice of international courts

and tribunals in analogous proceedings involving disputes between States.”

45. With respect to the second limb of the test — whether the State is
unwilling or unable genuinely to carry out such investigation or prosecution —
Libya contends that the burden of proof lies with the party asserting that the
investigation or prosecution at national level is not genuine.” In this regard, it
is submitted that (i) a presumption exists in favour of national jurisdictions,
(ii) a “general principle of international law that the sovereign acts of a State
within its domestic jurisdiction are presumed to be valid unless otherwise
established” should be applied, and (iii) as a policy, States exercising
jurisdiction should be given the benefit of the doubt and presumed to be
acting in good faith.” In view of the serious nature of the allegation that a
State is not genuinely investigating or prosecuting crimes within the
jurisdiction of the Court, Libya submits that the standard of proof must

necessarily be a very high one.”

b. Prosecutor

46. The Prosecutor submits that the party challenging admissibility bears
the burden of demonstrating that the case is inadmissible in relation to both
limbs of the test, namely the existence of an investigation and the genuineness

of Libya’s willingness and ability to investigate, to the standard of “on the

72 Libya’s Further Submissions, para. 13; Pre-Trial Chamber I, Transcript of Hearing, 9
October 2012, ICC-01/11-01/11-T-2-Red-ENG, p. 48, lines 14-15.

7 Libya’s Further Submissions, paras 17-18.

7 Libya’s Further Submissions, paras 19-20; Pre-Trial Chamber I, Transcript of Hearing, 9
October 2012, ICC-01/11-01/11-T-2-Red-ENG, p. 48, lines 8-16.

75 Admissibility Challenge, para. 92(iii); Libya’s Further Submissions, para, 20.

% Libya’s Further Submissions, paras 21-26.
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balance of probabilities”.”” According to the Prosecutor, the allocation of the
burden of proof to the State in respect of both limbs of the test is warranted
because the State has superior and often exclusive access to the relevant
information and is also consistent with the raison d’étre of the
complementarity principle: to prove that a case is inadmissible, the State must
establish that it is conducting a meaningful investigation that genuinely seeks

to ascertain the criminal responsibility of the suspect.”

c. Defence

47. The Defence agrees that the burden of proof rests on the challenging
party in respect of both limbs of the admissibility test, which it suggests are
intrinsically linked.” It is submitted that there is no presumption of primacy
for domestic investigations and that “considerations of state sovereignty
should not be allowed to detract from the principle of effective international
prosecutions”.® It is said that, as the entity conducting the investigation,

Libya is best placed to produce the relevant information.3!

d. OPCV

48. The OPCV submits that the burden of proof to show that a case is
inadmissible rests on Libya in respect of both limbs of the test.’2 The OPCV
submits that Libya’s reference to academic commentary supporting the
existence of a presumption in favour of the validity of acts of States is taken

out of context and argues that such a presumption, even if recognised, is not

77 Prosecutor’s Response to the Admissibility Challenge, para.16; Prosecutor’s Response to
Libya’s Further Submissions, para. 23; Pre-Trial Chamber I, Transcript of Hearing, 9 October
2012, ICC-01/11-01/11-T-2-Red-ENG, p. 61, lines 5-14.

7 Prosecutor’s Response to Libya’s Further Submissions, para. 23.

7 Defence Response, paras 21-26.

% Defence Response, paras 27-33, quoting J. Pichon, “The Principle of Complementarity in the
Cases of the Sudanese Nationals Ahmad Harun and Ali Kushayb before the International
Criminal Court”, International Criminal Law Review 8 (Martinus Nijhoff Publishers, 2008),
pp. 185 and 201.

81 Defence Response, para. 33.

8 OPCV Observations on Libya’s Further Submissions, paras 22-28.

No. ICC-01/11-01/11 20/91 31 May 2013

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



ICC-01/11-01/11-344-Red  31-05-2013 21/91 FB PT

applicable to matters regulated by special treaties.®® Accordingly, such a
presumption cannot override the established rules governing the allocation of

burden before the Court.%

49. With respect to the standard of proof, the OPCV argues that Libya’s
assertion that a ‘balance of probabilities’ standard should be employed is
based on a misleading interpretation of Appeals Chamber jurisprudence and
a decision of Trial Chamber III premised on considerations that are irrelevant
to the current case.® The OPCV advocates the adoption of the standard of
‘clear and convincing evidence, which is higher than the ‘balance of
probabilities’ standard and lower than the ‘beyond reasonable doubt’
standard.® It is argued that the imposition of this higher standard in relation
to a State’s challenge to admissibility is warranted because the State’s judicial
authorities have full control over national proceedings and unfettered access
to the evidence, and it is the State, therefore, that is best placed to assist the

Court in its determination.?”

e. Libya’s Reply
50. Libya contends that the argument of the OPCV and the Prosecutor that
the burden of proof falls on Libya in respect of both limbs of the admissibility
test is based on a selective quotation of an Appeals Chamber judgment to the
effect that “a State that challenges the admissibility of a case bears the burden
of proof to show that that case is inadmissible” 8 It is highlighted that the
Appeals Chamber went on to find “[t]o discharge that burden, the State must
provide the Court with evidence of a sufficient degree of specificity and

probative value that demonstrates that it is indeed investigating the case. It is

8 OPCV Observations on Libya’s Further Submissions, paras 27-28.
8 OPCV Observations on Libya’s Further Submissions, paras 22-28.
8 OPCV Observations on Libya’s Further Submissions, paras 30-33.
8 OPCV Observations on Libya’s Further Submissions, para. 34.

8 OPCV Observations on Libya’s Further Submissions, para. 38.

8 Libya’s Reply, para. 17.
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not enough to merely assert that investigations are ongoing.”% It is submitted
that this judgment, as well as the other jurisprudence referred to by the
Prosecutor and the OPCV, support Libya’s assertion that the burden of proof
does not fall on it with respect to the second limb of the test.* It is further
contended that the Prosecutor’s position with respect to the burden of proof is

contradicted by her submission that there is a preference for domestic trials.”

51. With respect to the argument that the burden of proof in relation to the
second limb of the test should fall on Libya as it is in the best position to
access information, Libya submits that practical challenges in gathering

evidence do not justify the shifting of the burden of proof.”

B.  Findings of the Chamber

52. The Chamber is guided by the jurisprudence of the Appeals Chamber
that “a State that challenges the admissibility of a case bears the burden of
proof to show that the case is inadmissible”.”® The Chamber observes that the
inadmissibility of the case is premised on both limbs of article 17(1)(a) of the
Statute and the challenging State is required to substantiate all aspects of its
allegations to the extent required by the concrete circumstances of the case.
The principle of complementarity expresses a preference for national

investigations and prosecutions but does not relieve a State, in general, from

8 Libya’s Reply, para. 17.

% Libya’s Reply, paras 17-19.

9 Libya’s Reply, para. 21.

%2 Libya’s Reply, paras 29-30.

% Appeals Chamber, Judgment on the appeal of the Republic of Kenya against the decision of
Pre-Trial Chamber II of 30 May 2011 entitled “Decision on the Application by the
Government of Kenya Challenging the Admissibility of the Case Pursuant to Article 19(2)(b)
of the Statute”, 30 August 2011, ICC-01/09-01/11-307 (OA), para. 62; Pre-Trial Chamber I,
Decision requesting further submissions on issues related to the admissibility of the case
against Saif Al-Islam Gaddafi, 7 December 2012, para. 9; Pre-Trial Chamber I, Transcript of
Hearing, 10 October 2012, ICC-01/11-01/11-T-3-Red-ENG, p. 64 line 18 to p. 65, line 1.
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substantiating all requirements set forth by the law when seeking to

successfully challenge the admissibility of a case.

53. That said, the Chamber notes that an evidentiary debate on the State’s
unwillingness or inability will be meaningful only when doubts arise with
regard to the genuineness of the domestic investigations or prosecutions.
Depending on the circumstances, the Chamber may seek additional evidence
to satisfy itself that genuine investigations or prosecutions are being carried
out. In the present case, based on the submissions made and the available
evidence, the Chamber considered that the ability of Libya to investigate and
prosecute required further analysis. As a consequence, the Chamber took the
initiative of asking specific questions in this regard to Libya and the other
parties and participants, both at the Admissibility Hearing held in October
2012 and in the Chamber’s decision issued on 7 December 2012.% The
Chamber will determine, in light of its own assessment, whether it is satisfied
that the State is conducting genuine investigations or prosecutions on the

basis of the submissions and the evidence received in response.

54. The Chamber notes that the Statute does not set out a standard of proof
for the purposes of a determination on the admissibility of a case. Different
standards of proof are explicitly set out in the Statute for distinct stages of the
proceedings from the issuance of a warrant of arrest, to the confirmation of
charges and the final trial judgment.® Those standards of proof, however, do
not apply to the admissibility determination, which deals inter alia with the
question as to whether domestic authorities are taking concrete and
progressive steps to investigate or prosecute the same case that is before the

Court.* The Chamber is guided by the jurisprudence of the Appeals Chamber

% Decision of 7 December 2012, paras 9 and 13 et seq.
9% See articles 53(1)(a), 58(1)(a), 61(7) and 66(3) of the Statute.
% Decision of 7 December 2012, paras 10-11.
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to the effect that the State “must provide the Court with evidence of a
sufficient degree of specificity and probative value that demonstrates that it is
indeed investigating the case”.” In the view of the Chamber, such evidence
shall demonstrate that Libya is taking concrete and progressive steps towards

ascertaining Mr Gaddafi’s responsibility.

55. In exemplifying the type of evidence that may be considered to
demonstrate that an investigation is in progress, the Appeals Chamber has
mentioned interviewing witnesses or suspects, collecting documentary
evidence, or carrying out forensic analyses.® Therefore, the Chamber has
reminded Libya of the necessity to provide concrete, tangible and pertinent
evidence that proper investigations are currently ongoing® and has clarified

that:

“[TIhe concept of “evidence”, within the context of admissibility proceedings, does not
refer exclusively to evidence on the merits of the national case that may have been
collected as part of the purported domestic investigation to prove the alleged crimes. In
this context, “evidence” rather means all material capable of proving that an
investigation is ongoing and that appropriate measures are being envisaged to carry out
the proceedings.

Accordingly, the Chamber is of the view that evidence for the purposes of substantiating
the Admissibility Challenge may also include, depending on the circumstances,
directions, orders and decisions issued by authorities in charge of the investigation as
well as internal reports, updates, notifications or submissions contained in the file
arising from the Libyan investigation of the case, to the extent that they demonstrate that
Libyan authorities are taking concrete and progressive steps to ascertain whether Mr
Gaddafi is responsible for the conduct underlying the warrant of arrest issued by the
Court.” 10

97 Appeals Chamber, Judgment on the Appeal of the Republic of Kenya against the decision of
Pre-Trial Chamber II of 30 May 2011 entitled ‘Decision on the Application by the Government
of Kenya Challenging the Admissibility of the Case Pursuant to Article 19(2)(b) of the
Statute’, 30 August 2011, ICC-01/09-02/11-274, para. 61.

% Ibid., para. 1.

9 Pre-Trial Chamber I, Transcript of Hearing, ICC-01/11-01/11-T-3-RED-ENG, 10 October
2012, p. 64, line 15 - p. 65, line 1.

100 Decision of 7 December 2012, paras 10 and 11.
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IV. THE CASE UNDER INVESTIGATION OR PROSECUTION

56. The Chamber notes articles 17, 19, 21, 90 and 95 of the Statute and rules
58 and 59 of the Rules.

57. Article 17 of the Statute reads, in the relevant part:

1. Having regard to paragraph 10 of the Preamble and article 1, the Court shall
determine that a case is inadmissible where:

(a) The case is being investigated or prosecuted by a State which has jurisdiction over it,
unless the State is unwilling or unable genuinely to carry out the investigation or
prosecution.

58. The Chamber notes that the Appeals Chamber has stated that article
17(1)(a) of the Statute contemplates a two-step test, according to which the
Chamber, in considering an admissibility challenge, shall address in turn two
questions: (i) whether, at the time of the proceedings in respect of an
admissibility challenge, there is an ongoing investigation or prosecution of the
case at the national level; and, in case the answer to the first question is in the
affirmative, (ii) whether the State is unwilling or unable genuinely to carry

out such investigation or prosecution.!”

59. The specificities of the case together with considerations of fairness and
expeditiousness have led the Chamber to address both aspects of the test

throughout the proceedings and in this comprehensive decision.

60. The correct interpretation of the term “case” within the meaning of
article 17(1)(a) of the Statute was discussed at length with the parties and
participants in these proceedings. Mindful of the submissions, the Chamber’s
findings are set forth hereunder. Thereafter, the Chamber will examine the
evidence presented in the case in order to determine whether the challenging

party has demonstrated that it is investigating the same case.

01 Appeals Chamber, Judgment on the Appeal of Mr. Germain Katanga against the Oral
Decision of Trial Chamber II of 12 June 2009 on the Admissibility of the Case, 25 September
2009, ICC-01/04-01/07-1497, paras 1 and 75-79.
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A. The same case

61. The “case” within the meaning of article 17 of the Statute is characterised
by two components: the person and the conduct. While it is uncontested that
national investigations must cover the “same person”,'%? the “conduct” part of

the test raises issues of interpretation and needs further clarification.

a. Submissions
(i)  Libya
62. Libya submits that its national investigation must cover “substantially
the same conduct” but need not “mirror” the case before the Court. It is
argued that the imposition of such an onerous standard would be
unreasonable because States ordinarily do not have access to the Prosecutor’s
investigative material, would be unnecessary to bring an end to impunity,
and would be manifestly inconsistent with the presumption in favour of the

primacy of national proceedings.!®

63. Libya submits that it is not required to charge Mr Gaddafi under the
same legal qualifications as those applicable in the case before the Court,
provided that the underlying acts are substantially the same.!™ There is no
rule in the Statute or in customary or positive law which obliges States to
prosecute acts solely on the basis of international law.1% It is emphasised that

such flexibility is particularly important in the case of a Security Council

12 Appeals Chamber, Judgment on the appeal of the Republic of Kenya against the decision
of Pre-Trial Chamber II of 30 May 2011 entitled “Decision on the Application by the
Government of Kenya Challenging the Admissibility of the Case Pursuant to Article 19(2)(b)
of the Statute”, 30 August 2011, ICC-01/09-01/11-307, paras 1, 40-43.

103 Libya’s Further Submissions, para. 27.

¢ Admissibility Challenge, paras 86-87; Pre-Trial Chamber I, Transcript of Hearing, 9
October 2012, ICC-01/11-01/11-T-2-Red-ENG, p. 46, line 21 - p. 47, line 5.

105 Admissibility Challenge, para. 87.
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referral where the State will not be a party to the Statute and has no obligation

to implement crimes within the Court’s jurisdiction into its domestic law.1%

64. Libya contends that the ICC investigation during the early stage of the
conflict covers only a limited range of crimes between February an