
Cour 
Pénale 
Internat ionale 

International 
Criminal 
Court 

:̂ i 

Original: English No.: ICC-01/09-02/11 
Date: 26 April 2013 

TRIAL CHAMBER V 

Before: Judge Kuniko Ozaki, Presiding Judge 
Judge Christine Van den Wyngaert 
Judge Chile Eboe-Osuji 

SITUATION IN THE REPUBLIC OF KENYA 

IN THE CASE OF 
THE PROSECUTOR v. UHURU MUIGAI KENYATTA 

Public 

Decision on defence application pursuant to Article 64(4) and related requests 

No. ICC-01/09-02/11 1/57 26 April 2013 

ICC-01/09-02/11-728    26-04-2013  1/57  FB  T

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



Decision to be notified, in accordance with regulation 31 of the Regulations of the Court, to: 

The Office of the Prosecutor Counsel for the Defence 
Ms Fatou Bensouda Mr Steven Kay 
Mr James Stewart Ms Gillian Fiiggins 
Ms Adesola Adeboyejo 

Legal Representatives of Victims 
Mr Fergal Gaynor 

Legal Representatives of Applicants 

Unrepresented Victims Unrepresented Applicants for 
Participation/Reparation 

The Office of Public Counsel for 
Victims 
Ms Paolina Massidda 

The Office of Public Counsel for the 
Defence 

States Representatives Amicus Curiae 

REGISTRY 

Registrar 
Mr Flerman von Flebel 

Deputy Registrar 

Victims and Witnesses Unit 
Ms Maria Luisa Martinod-Jacome 

Detention Section 

Victims Participation and Reparations Others 
Section 

No. ICC-01/09-02/11 2/57 26 April 2013 

ICC-01/09-02/11-728    26-04-2013  2/57  FB  T

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



Trial Chamber V ("Chamber") of the International Criminal Court ("Court"), 

in the case of The Prosecutor v. Uhuru Muigai Kenyatta, having regard to 

Articles 54(1), 61(9), 61(11), 64(2), 64(4), 64(6)(f) and 67 of the Rome Statute 

("Statute") and Rules 77 and 134(1) of the Rules of Procedure and Evidence 

("Rules"), issues the following Decision on defence application pursuant to 

Article 64(4) and related requests ("Decision"). 

I. Procedural history 

1. On 23 January 2012, after a hearing on the confirmation of charges 

("Confirmation Hearing") held between 21 September and 5 October 

2011, Pre-Trial Chamber II confirmed charges of crimes against 

humanity against Mr Kenyatta and his then co-accused Mr Muthaura 

("Confirmation Decision"). ^ On 29 March 2012, the Presidency 

referred the case against Mr Muthaura and Mr Kenyatta to the 

Chamber for the conduct of the subsequent proceedings.^ On 9 July 

2012, the Chamber scheduled the commencement date for trial as 11 

April 2013.3 

2. On 5 February 2013, the defence for Mr Kenyatta ("Defence") filed an 

application requesting that the "preliminary issue of the validity of 

the Confirmation Decision be referred to the Pre-Trial Chamber for 

reconsideration pursuant to Article 64(4), and that the trial date be 

vacated ("Article 64(4) Application").^ The Article 64(4) Application 

alleged that the Confirmation Decision was rendered invalid as a 

Decision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute, 
ICC-01/09-02/11-382-Red. 
^ Decision referring the case of The Prosecutor v. Francis Kirimi Muthaura and Uhuru Muigai 
Kenyatta to Trial Chamber V, ICC-01/09-02/11-414. 
^ Decision on the schedule leading up to trial, ICC-01/09-02/11-451, page 10. 
^ Defence Application to the Trial Chamber Pursuant to Article 64(4) of the Rome Statute to Refer the 
Preliminary Issue of the Confirmation Decision to the Pre-Trial Chamber for Reconsideration, ICC-
01/09-02/11-622, para. 42. 
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result of the Prosecution's failure to disclose a potentially exculpatory 

affidavit ("Affidavit") made by Witness 4, a witness who allegedly 

provided key evidence relied upon by the Prosecution during the 

Confirmation Hearing. 

3. On 14 February 2013, a status conference was held, during which the 

pending Article 64(4) Application was briefly discussed. Also during 

this status conference, the Defence addressed the impact of the 

manner in which the Office of the Prosecutor ("Prosecution") had 

carried out its investigations and disclosed materials to the Defence. 

Due to time restraints, the Chamber directed the Defence to file 

additional observations on these issues by 20 February 2013.̂  The 

Prosecution was instructed to respond to the Article 64(4) 

Application, as well as to the additional observations by 25 February 

2013.̂  

4. On 20 February 2013, the Defence filed its "Observations on the 

Conduct, Extent and Impact of the Prosecution's Investigation and 

Disclosure on the Defence's Ability to Prepare for Trial" ("First 

Additional Defence Observations"), in which it requested that the 

trial date of 11 April 2013 be vacated.^ On 25 February 2013, the 

Prosecution filed its response to the First Additional Defence 

^ Transcript, ICC-01/09-02/11-T-22-ENG ET WT, page 32, lines 10-12; and email from Trial Chamber 
V Legal Officer, 15 February 2013 at 19:44. 
^ Transcript, ICC-01/09-02/11-T-22-ENG ET WT, page 32, lines 14-15; and email from Trial Chamber 
V Legal Officer, 15 February 2013 at 19:44. 
^Corrigendum to Observations on the Conduct, Extent and Impact of the Prosecution's Investigation 
and Disclosure on the Defence's Ability to Prepare for Trial with Confidential Annex A, Public Annex 
B, and Public Annex Al, ICC-01/09-02/11-655, para. 38. 
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Observations^ and to the Article 64(4) Application ("Article 64(4) 

Response").^ 

5. The Defence requested leave to reply to the Article 64(4) Response on 

1 March 2013.̂ ° Later that day, the Chamber notified the parties by 

email that it granted leave to reply and ordered that the reply be filed 

by noon on 8 March 2013, indicating that a reasoned decision would 

foUow.̂ ^ The decision granting the Defence leave to reply was filed 

on 7 March 2013.̂ 2 

6. On 5 March 2013, the Chamber issued an order convening a status 

conference for 11 March 2013 in order to receive additional 

information and clarification on certain issues arising out of the 

aforementioned filings ("Order").^^ In the Order the Chamber also 

requested the parties to file written submissions on these issues by 8 

March 2013. 

7. On 7 March 2013, noting that the Article 64(4) Application and First 

Additional Defence Observations raised serious issues to be resolved 

before trial, the Chamber vacated the trial commencement date of 11 

April 2013 and provisionally set the new date for start of trial for 9 

July 2013.14 

^ Prosecution Response to Defence submissions on the 11 April 2013 trial date, ICC-01/09-02/11-663. 
^ Consolidated Prosecution response to the Defence applications under Article 64 of the Statue to refer 
the confirmation decision back to the Pre-Trial Chamber, ICC-01/09-02/ll-664-Conf-Exp. A 
confidential redacted version, ICC-01/09-02/11-664-Conf-Red and public version, ICC-01/09-02/11-
664-Red2, were filed on the same day. 
^̂  Defence Request for Leave to Reply to the "Confidential redacted version of the 25 February 2013 
Consolidated Prosecution Response to the Defence applications under Article 64 of the Statute to refer 
the confirmation decision back to the Pre-Trial Chamber", ICC-01/09-02/11-669. 
^̂  Email from Trial Chamber V Legal Officer to the parties, 1 March 2013 at 18:39. 
^̂  Decision on Defence requests for leave to reply, ICC-01/09-02/11-679. 
^̂  Order scheduling a status conference and agenda, ICC-01/09-02/11-673. 
4̂ Order conceming the start date of trial, ICC-01/09-02/11-677. 
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8. On 8 March 2013, the Defence's filed its reply to the Article 64(4) 

Response^^ and its written submissions in response to the Order. ̂ ^ 

The Prosecution also filed its written submissions in response to the 

Order.i7 

9. On 11 March 2013, during the status conference, the Prosecution 

announced its decision to withdraw the charges against Mr 

Muthaura. ^̂  The "Prosecution notification of withdrawal of the 

charges against Francis Kirimi Muthaura" was filed later that day.̂ ^ 

The Chamber instructed the Prosecution to provide written 

submissions, no later than 13 March 2013, on the "impact of the 

withdrawal on the charges against Mr Kenyatta, given that the 

accused are charged as indirect co-perpetrators".^^ The "Prosecution 

observations on the impact of the withdrawal of the charges against 

Mr Muthaura on Mr Kenyatta" were filed on 13 March 2013.2̂  

10. On 14 March 2013, the Chamber scheduled another status conference 

to be held on 18 March 2013 to discuss the Article 64(4) Application 

and the consequences of the withdrawal of the charges against Mr 

Muthaura for the case against Mr Kenyatta.'̂ ^ 

^̂  Defence Reply to the "Confidential redacted version of the 25 February 2013 Consolidated 
Prosecution Response to the Defence applications under Article 64 of the Statute to refer the 
confirmation decision back to the Pre-Trial Chamber", ICC-01/09-02/11-681-Conf A public redacted 
version was filed on the same day, ICC-01/09-02/11-681-Red. 
^̂  Corrigendum of "Defence Observations on Article 64(4) and 61(11) of the Rome Statute in 
Accordance with the Trial Chamber's Order scheduling a status conference and agenda, dated 5 March 
2013, ICC-01/09-02/11-684-Corr. 
^^Additional Prosecution observations on the Defence's Article 64 applications, filed in accordance 
with order number ICC-01/09-02-11-67, 8 March 2013, ICC-01/09-02/11-683-Conf A public redacted 
version was filed on the same day, ICC-01/09-02/11-683-Red. 
^̂  Transcript, ICC-01/09-02/11-T-23ENG ET, page 3, line 9 to page 5, line 24. 
^^ICC-01/09-02/11-687. 
^̂  Transcript, ICC-01/09-02/11-T-23-ENG ET, page 6, line 21 to page 7, line 24; page 24, lines 4-7. 
^̂  ICC-01/09-02/11-692-Conf A public redacted version was filed on the same day, ICC-01/09-02/11-
692-Red. 
22 Order scheduling a status conference, ICC-01/09-02/11-695. 
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11. On 18 March 2013, the Chamber by Majority, Judge Ozaki partially 

dissenting, granted the Prosecution permission to withdraw the 

charges against Mr Muthaura and terminated the case against him.̂ ^ 

12. During the 18 March 2013 status conference, the Defence made oral 

submissions regarding the evidence supporting the charges as 

confirmed. In the interests of time, the Chamber directed the Defence 

to submit any further submissions on this issue in writing. In 

addition, the parties and the Legal Representative of Victims ("Legal 

Representative") were asked to file observations on a number of 

questions on factual and legal issues arising from the Article 64(4) 

Application and related written submissions by the parties. ̂ ^ The 

Prosecution was directed to include in its observations any responses 

to allegations of misconduct made against it by the Defence. ̂ ^ 

13. On 28 March 2013, the Defence filed its "Written Submissions 

Following 18 March Status Conference" ("Third Additional Defence 

Observations") ^̂  and the "Defence Observations Regarding the 

Impact of the Withdrawal of the Charges Against Mr Muthaura on 

the Case Against Mr Kenyatta Pursuant to the 'Order requesting 

written submissions following 18 March status conference'" ("Fourth 

Additional Defence Observations"). ̂ ^ In both filings the Defence 

requests as relief "that the Chamber i) Terminate the proceedings, ii) 

23 Decision on the withdrawal of charges against Mr Muthaura, ICC-01/09-02/11-696 and Partial 
dissenting opinion of Judge Ozaki and concurring separate opinion of Judge Eboe-Osuji ICC-01/09-
02/11-698. 
2"̂  Transcript, ICC-01/09-02/11-T-24-ENG ET, page 38, Imes 5-12; and Order requesting written 
submissions following 18 March 2013 status conference, 20 March 2013, ICC-01/09-02/11-699. 
2̂  Transcript, ICC-01/09-02/11-T-24-ENG ET, page 38, lines 5-12; and Order requesting written 
submissions following 18 March 2013 status conference, 20 March 2013, ICC-01/09-02/11-699. 
2^ICC-01/09-02/ll-706. 
2̂  Corrigendum of "Defence Observations Regarding the impact of the Withdrawal of the Charges 
Against Mr Muthaura on the Case Against Mr Kenyatta Pursuant to the 'Order requesting written 
submissions following 18 March status conference'", 3 April 2013, ICC-01/09-02/11-707-Conf A 
public redacted version was filed on the same day, ICC-01/09-02/11-707-Corr-Red. 
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Stay the proceedings, or iii) Remit the case back to the Pre-Trial-

Chamber pursuant to Article 64(4) of the Statute for 

reconsideration".28 The Prosecution29 and Legal Representative^^ filed 

their observations on the same day. 

14. On 9 April 2013, the Prosecution filed a combined response to the 

Third and Fourth Additional Defence Observations.^^ 

15. On 15 April 2013, the Defence filed a request for leave to reply to the 

Prosecution's combined response of 9 April 2013.̂ 2 xhe Defence 

informed the Chamber that additional materials related to the 

Prosecution's initial contact with Witness 4 in May and June 2010 

were disclosed to it on 11 April 2013. The Chamber denied the 

request for leave to reply, but, exceptionally, granted the Defence 

permission to file written submissions on the newly disclosed 

materials.33 

16. On 18 April 2013, the Defence filed its submissions on the newly 

disclosed materials relating to Witness 4 ("Fifth Additional Defence 

Observations").34 The Defence requests as relief that the Chamber 

2̂  ICC-01/09-02/11-706, para. 43; ICC-01/09-02/11-707-Conf-Corr, para. 52. 
2̂  Additional Prosecution observations on Mr Kenyatta's Article 64 application, filed in accordance 
with order number ICC-01/09-02-11-699, ICC-01/09-02/ll-708-Conf A public redacted version was 
filed on the same day, ICC-01/09-02/11-708-Red. 
°̂ Victims' observations relating to the "Order requesting written submissions following 18 March 

2013 status conference", ICC-01/09-02/11-709. 
^̂  Prosecution's omnibus response to Defence submissions ICC-01/09-02/11-706 and ICC-01/09-
02/11-707, ICC-01/09-02/11-714-Conf A public redacted version was filed on the same day. ICC-
01/09-02/11-714-Red. 
2̂ URGENT Request for Leave to Reply to the "Prosecution's omnibus response to Defence 

Submissions ICC-01/09-02-11-706 and ICC-01/09-02-11-707", ICC-01/09-02/11-717-Conf A public 
redacted version was filed on 23 April 2013, ICC-01/09-02/11-717-Red. 
^̂  Email from Trial Chamber V Legal Officer to the parties, 15 April 2013 at 18:38. 
4̂ Submissions Regarding the Prosecution's 11 April 2013 Disclosure of Material Relation to its Initial 

Contact with OTP-4 with Confidential Annexes A-E, ICC-01/09-02/11-719-Conf A public redacted 
version was filed on 23 April 2013, ICC-01/09-02/11-719-Red. 
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"determine that a fair trial has been rendered impossible" and 

terminate the proceedings. ̂ ^ 

17. Also on 18 April 2013, the Defence filed a request to file submissions 

concerning new materials disclosed to it on 17 April 2013 relating to 

the Prosecution's initial contact with Witness 11 in 2011, another 

witness relied upon by the Pre-Trial Chamber in the Confirmation 

Decision.36 The Chamber exceptionally granted the Defence request. ̂ ^ 

18. On 19 April 2013, the Prosecution filed its response to the Fifth 

Additional Defence Observations.^^ 

19. On 23 April 2013, the Defence filed its submissions on the newly 

disclosed materials relating to Witness 11 ("Sixth Additional Defence 

Observations").^^ The Defence requests as relief that "the Chamber 

grant the relief requested in the 28 March Submissions", namely "a. 

Terminate the proceedings; or b. Stay the proceedings; or c. Remit the 

case back to the Pre-Trial Chamber pursuant to Article 64(4) of the 

Statute for Reconsideration".^^ 

20. On 24 April 2013, the Prosecution filed its response to the Sixth 

Additional Defence Observations.^^ 

^̂  ICC-Ol/09-02/11-719-Red, para. 29. 
^̂  Request for Permission to Provide Submissions on the Prosecution's 17 April 2013 Disclosure of 
Material Relating to its Initial Contact with OTP-11, ICC-01/09-02/11-721-Conf A public redacted 
version was filed on 23 April 2013, ICC-01/09-02/11-721-Red. 
^̂  Email from Trial Chamber V Legal Officer to the parties, 19 April 2013 at 17:27. 
^^Prosecution's response to the Defence "Submissions Regarding the Prosecution's 11 April 2013 
Disclosure of Material Relating to its Initial Contact with OTP-4", ICC-01/09-02/11-722-Conf 
^̂  Submissions Regarding the Prosecution's 17 April 2013 Disclosure of Material Relating to its Initial 
Contact with OTP-11, with Confidential Annex A, ICC-01/09-02/11-723-Conf A public redacted 
version was filed on the same day, ICC-01/09-02/11-723-Red. 
4̂  ICC-01/09-02/11-723-Red, para. 21. 
4̂  Prosecution response to the Defence "Submissions Regarding the Prosecution's 17 April 2013 
Disclosure of Material Relating to its Initial Contact with OTP-11", with confidential Annex A, ICC-
01/09-02/11-726-Conf 
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II. Submissions 

21. The issues arising from the Article 64(4) Application and related 

filings (namely the First to Sixth Additional Defence Observations) 

can be grouped into four separate, but interrelated categories: 

1) the Prosecution's conduct with respect to the non-disclosure, 

prior to the Confirmation Hearing, of Witness 4's Affidavit and 

other materials (Issue 1); 

2) the validity of the Confirmation Decision as a result of 

"deficiencies"42 in the Prosecution's evidence, including the alleged 

lack of credibility of witnesses (Issue 2); 

3) alleged "new and radically altered allegations" ̂ ^ against the 

accused as a result of the Prosecution's removal of Witness 4 from 

its witness list and its reliance on a substantial body of new 

evidence collected after the Confirmation Hearing (Issue 3); and 

4) the impact of the withdrawal of the charges against Mr Muthaura 

on the case against Mr Kenyatta (Issue 4). 

22. The parties' submissions, and where relevant those of the Legal 

Representative, on these four issues are set out below. 

23. Due to the evolving nature of the requests for relief sought by the 

Defence and the fact that they pertain to overlapping issues, the 

submissions in relation to relief are set out separately in Section III 

below. 

42 ICC-Ol/09-02/11-706, paras 21-22; ICC-01/09-02/11-707-Conf-Corr, paras 23d, 23e-h, 27, 28h, 36, 
and 38-39. 
4̂  ICC-01/09-02/11-655-Corr, para. 11. 
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A. Submissions on non-disclosure of Witness 4's Affidavit and other 

materials (Issue 1) 

24. This issue relates primarily to Witness 4's Affidavit, which was 

received by the Prosecution on 27 September 2010, 44 but not 

disclosed to the Defence until after the Confirmation Decision, on 19 

October 2012. It is uncontested between the parties that the Affidavit 

contains information which may have affected the credibility of the 

Prosecution's evidence and, as such, should have been disclosed in 

full or in part before the Confirmation Hearing.45 

25. Also at issue is the recent disclosure of materials relating to the 

Prosecution's initial contact with Witness 4 in May and June 2010 and 

with Witness 11 in 2011. These materials were not disclosed to the 

Defence until 11 April 2013 and 17 April 2013, respectively. Again it 

is uncontested between the parties that the majority of the additional 

materials related to Witness 4 should have been disclosed to the 

Defence prior to the Confirmation Hearing pursuant to Article 67(2) 

of the Statute.46 

(i) Defence 

26. The Defence submits that the Prosecution's explanation of the failure 

to disclose the Affidavit as an "oversight" by two reviewers, is "a 

misleading account" of the events that led to the non-disclosure, 

which - in the view of the Defence - was "a clear and systematic 

44ICC-01/09-02/11-664-Red, para. 34. 
4̂  ICC-01/09-02/11-622, para. 10; ICC-01/09-02/11-664-Red, para. 31. 
4̂  ICC-01/09-02/11-719-Conf, para. 9; ICC-01/09-02/11-722-Conf, paras 7 - 12. 
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failure" of the investigatory procedure, which involved senior 

Prosecution lawyers.47 

27. The Defence alleges that in his Affidavit, sworn in May 2009 and 

received by the Prosecution on 27 September 2010 but not disclosed 

to the Defence until 19 October 2012, Witness 4 "admitted that he was 

not present at the 3 January 2Q08 meeting" ."̂^ The significance of this 

meeting is addressed in paragraph 30 below. The Defence notes that 

Witness 4's Affidavit was signed for by a Prosecution member who 

took part in the confirmation proceedings."^^ 

28. The Defence considers that, in accordance with good investigative 

practice and the Prosecution's duties pursuant to Articles 54(l)(a) and 

67(2) of the Statute, competent prosecutors and investigators should 

have reviewed the Affidavit at various moments prior to and after 

the Confirmation Hearing. It further submits that the justifications 

given by the Prosecution for the non-disclosure of the Affidavit 

"expose fundamental deficiencies with respect to the manner in 

which its reviews evidence and its approach to investigation 

generally", and that "a systemic and fundamental problem" exists in 

the Prosecution's review process. ̂ ° The Defence submits that the 

foregoing calls into question to what extent the Chamber can be sure 

that the Prosecution's investigations have been carried out properly 

and in accordance with Articles 54(1) and 67(2).̂ ^ 

29. The Defence argues that the Prosecution "misled" the Pre-Trial 

Chamber when it applied for non-disclosure of Witness 4's Affidavit 

4̂  ICC-Ol/09-02/11-681-Red, para. 29. 
4̂  ICC-01/09-02/11-622, para. 28. 
4̂  ICC-01/09-02/11-622, para. 28. 
^̂  ICC-01/09-02/11-681-Red, para. 34. 
^̂  ICC-01/09-02/11-681-Red, paras 35-36. 
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to the Defence on 15 August 2011 by failing to mention that the 

Affidavit "spoke directly to the 3 January meeting, and contained 

potentially exculpatory information relating thereto".^2 xhe failure to 

properly indicate the importance of the Affidavit "must be seen as an 

act of bad faith", which "constitutes an abuse of the protective 

measures regime" and "was used as a litigation strategy to increase 

artificially the strength of the case".̂ ^ 

30. As to the effects of the Prosecution's conduct on the Confirmation 

Decision, the Defence argues that the Prosecution's "fraud" renders 

the Confirmation Decision "necessarily unsound and affects the 

entirety of the proceedings before the Court" .̂ 4 JY^Q Defence observes 

that the Pre-Trial Chamber relied heavily on Witness 4's evidence in 

the Confirmation Decision. In particular, in establishing Mr Kenyatta 

individual criminal responsibility, the Pre-Trial Chamber relied upon 

Witness 4's evidence as to Mr Kenyatta's alleged attendance at a 

meeting at the Nairobi Members' Club on 3 January 2008. 

31. The Defence contends that the Prosecution "advanced arguments as 

to the credibility of its case and the consistency of its evidence, when 

in possession of contradictory evidence".^^ As such, the Defence 

submits that the "false evidence" presented by the Prosecution at the 

Confirmation Hearing caused the Pre-Trial Chamber to come to 

"erroneous conclusions" and renders the case against the accused 

"false".56 

2̂ ICC-Ol/09-02/11-622, paras 32-34; and ICC-01/09-02/11-681-Red, para. 33d. 
^̂  ICC-01/09-02/11-622, para. 36. 
^4ICC-01/09-02/11-681-Red, para. 19. 
^̂  ICC-01/09-02/11-681-Red, para. 16d. 
^̂  ICC-01/09-02/11-681-Red, paras 16a-c. 
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32. Moreover, the Defence contends that the Prosecution's failure to 

disclose the Affidavit "casts doubt upon its approach to disclosure of 

potentially exculpatory material in its possession" relating to 

Witnesses 11 and 12, two other "key witnesses" that the Pre-Trial 

Chamber relied on when confirming the char ges.̂ ^ 

33. With respect to the materials relating to the Prosecution's initial 

contact with Witnesses 4, which were only disclosed on 11 April 

2013, the Defence submits that they "reveal further fundamental 

contradictions" to Witness 4's evidence relating to material facts set 

out in the Confirmation Decision. ̂ ^ It concludes that the "failure to 

disclosure further important evidence exhibits incontrovertible proof 

of a clear and systematic problem within the [Prosecution], whether 

intentional or as a result of negligence, which continues to have far-

reaching and negative effects on the fairness of the proceedings and 

the credibility of the Court as an institution."^^ 

(//) Prosecution 

34. The Prosecution acknowledges and regrets that it "erred in not 

disclosing the affidavit at the pre-trial stage", and in not having 

alerted the Single Judge to the potentially exonerating component.^^ 

35. Based on its electronic database (Ringtail) records, the Prosecution 

argues that the Affidavit was reviewed by two Prosecution staff 

members prior to the Confirmation Hearing. It submits that "[o]ne 

must be familiar with Witness 4's statements that he attended the 

Nairobi [Member's] Club meeting to spot the apparent 

^̂  ICC-Ol/09-02/11-681-Red, para. 18. 
^̂  ICC-01/09-02/11-719-Red, para. 9. 
^̂  ICC-01/09-02/11-719-Red, para. 26. 
°̂ ICC-01/09-02/1 l-664-Red2, para. 37. 
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inconsistency".61 However, the significance of the sentence where the 

Witness states that someone told him about the said meeting was not 

recognised "through an oversight".^2 

36. As a result, the Prosecution submits, the inconsistency between the 

statements made by Witness 4 until that time and the Affidavit was 

not highlighted before the Single Judge in the applications to 

withhold the Affidavit.̂ ^ 

37. As to Witness 11, the Prosecution submits that no disclosure violation 

has taken place. It challenges the Defence's submission that it would 

have been under an obligation to disclose the screening notes for 

Witness 11 as all the relevant information contained in this screening 

note is also "captured" in Witness l l ' s formal statements.64 

B. Submissions on the validity of the Confirmation Decision (Issue 2) 

(i) Defence 

38. The Defence submits that based on "the evidence underlying each of 

the headings in Section VII of the Confirmation Decision dealing with 

individual criminal responsibility" there is a need for the case against 

Mr Kenyatta to be terminated, stayed or referred back to the Pre-Trial 

Chamber for reconsideration as a result of "deficiencies" in the 

confirmation process.^^ 

39. In particular, the Defence submits that Witness 4's evidence "can no 

longer be sustained."^^ It points to the inconsistency revealed in the 

'̂  ICC-Ol/09-02/1 l-664-Red2, para. 38. 
^2ICC-01/09-02/1 l-664-Red2, para. 38. 
" ICC-01/09-02/1 l-664-Red2, para. 39. 
^ ICC-01/09-02/11-726-Conf, paras 7-12. 
'^ ICC-01/09-02/11-707-Corr-Red, para. 17. 
'^ See, for example, ICC-01/09-02/11-707-Corr-Red, paras 20-23a-c. 
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Affidavit as to his attendance at the alleged 3 January 2008 meeting^^ 

(discussed above) and to the fact that in a statement given to the 

Prosecution after the Confirmation Hearing, on 25 May 2012, Witness 

4 recanted his evidence relating to a meeting at the Nairobi State 

House on 26 November 2007.6̂  This meeting, allegedly attended by 

Mr Kenyatta and Mungiki representatives, was central to the Pre-

Trial Chamber's findings on individual criminal responsibility. ^̂  

Furthermore, the defence states that in his May 2012 statement 

Witness 4 "also admitted lying about another meeting at which he 

alleged he was present with Mr Kenyatta and Mungiki personnel on 

17 November 2007" .70 

40. The Defence concludes that if the Pre-Trial Chamber had been aware 

of the true nature of Witness 4's evidence at the time of its 

deliberations, it would not have confirmed the case against the 

accused for trial.^i 

41. The Defence submits that an analysis of the remaining evidence, once 

Witness 4 is discounted, for the 26 November 2007 meeting "reveals 

that it is clearly insufficient to meet the confirmation threshold of 

'substantial grounds to believe'", demonstrates "a failure to assess 

properly the evidence in this case" and amounts to "a deficiency in 

this confirmation process".^2 Similarly, in relation to the 3 January 

2008 meeting, the Defence states that the evidence "cannot 

substantiate the required threshold" once Witness 4 is discounted as 

the only other evidence relied upon by the Prosecution in respect of 

^̂  ICC-Ol/09-02/11-707-Corr-Red, para 32. 
'^ ICC-01/09-02/11-707-Corr-Red, para. 21. 
'^ ICC-01/09-02/11-707-Corr-Red, para. 21. 
°̂ ICC-01/09-02/11-622, paras 23-24. 

^̂  ICC-01/09-02/11-622, para. 31; ICC-01/09-02/11-681-Red, para. 23. 
^2ICC-01/09-02/11-707-Corr-Red, paras 23d-h. 
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the meeting was an anonymous witness summary from Witness 1, 

who will not be called at trial. ̂ ^ 

42. With respect to Mr Kenyatta's alleged attendance at a meeting on 30 

December 2007, which was confirmed on the basis of accounts from 

Witnesses 11 and 12, the Defence states that the evidence is "wholly 

insufficient to attach individual criminal responsibility to Mr 

Kenyatta", and that it is "not capable of supporting the alleged 

common plan, because it does not disclose a plan with the Mungiki to 

commit post-election violence through an organisational policy" .74it; 

submitted that the Pre-Trial Chamber "failed to assess properly the 

evidence [of this meeting]" and that it "reveals further fundamental 

deficiencies in this confirmation process".^^ 

43. Finally, the Defence contests a number of other specific 

determinations made by the Pre-Trial Chamber, ̂ ^ ^^^ ^̂ w^ for a 

reassessment of the Defence witnesses' evidence and the evidential 

value of video footage and newspaper articles on Mr Kenyatta's 

whereabouts on 26 November 2007.^ It puts forward arguments that, 

in its view, militate against the credibility of Witness 12, one of the 

witnesses relied on by the Pre-Trial Chamber in relation to key 

findings.78 

(ii) Prosecution 

44. Primarily, the Prosecution submits that the Defence's allegations of 

flaws in the Pre-Trial Chamber's assessment of evidence and the 

claims about resulting deficiencies in the confirmation process "are 

23. ^̂  ICC-01/09-02/11-707-Corr-Red, paras 29 and 35. See also, ICC-01/09-02/11-681-Red, para 
^4ICC-01/09-02/11-707-Corr-Red, para. 25. 
^̂  ICC-01/09-02/11-707-Corr-Red, paras 27 and 28h. 
^̂  ICC-01/09-02/11-707-Corr-Red, para. 23g. 
'̂ '̂  ICC-01/09-02/11-707-Corr-Red, paras 23j and 23m. 
^̂  ICC-01/09-02/11-707-Corr-Red, paras 38-39. 
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nothing more than an impermissible attempt to bring a de facto appeal 

against the confirmation decision".^^ It recalls that the Defence's 

arguments about the evidence supporting the confirmation have been 

rejected by the Pre-Trial Chamber: in the Confirmation Decision and 

when it denied leave to appeal this decision. The Prosecution holds 

that "[t]he Defence's analysis of the alleged 'deficiencies' is thus 

nothing more than a third attempt to introduce an evidentiary 

analysis", and in essence is asking the Chamber "to sit as an appellate 

court" .8° The Prosecution considers that to be outside the Chamber' 

"statutory remit".^^ 

45. Furthermore, the Prosecution submits that whilst not disclosing 

Witness 4's Affidavit in time was an error, this error does not 

undermine the Confirmation Decision.82 

46. The Prosecution argues that although disclosure of the Affidavit 

might have led the Pre-Trial Chamber to evaluate Witness 4's 

evidence differently or even to reject all of Witness 4's evidence, this 

possibility would not be sufficient to "undo" the Confirmation 

Decision.83 j | - submits that a reasonable Pre-Trial Chamber could have 

confirmed the charges against Mr Kenyatta, without relying on the 

findings based on Witness 4's evidence.84 i^ its view, the Pre-Trial 

Chamber would have done so, even if it had discarded Witness 4's 

evidence in its entirety,^^ because "substantial grounds to believe" 

that Mr Kenyatta committed the charged crimes still exist as the Pre-

^̂  ICC-01/09-02/11-714-Red, para. 2. 
^̂  ICC-01/09-02/11-714-Red, para. 2. 
^̂  ICC-01/09-02/11-714-Red, para. 2. 
^2ICC-01/09-02/1 l-664-Red2, paras 31-37. 
^̂  ICC-01/09-02/1 l-664-Red2, para. 40. 
^4ICC-01/09-02/11-708-Red, paras 3-4; ICC-01/09-02/11-714-Red, paras 3-4. 
^̂  ICC-01/09-02/ll-664-Red2, para. 22-30; ICC-01/09-02/11-683-Red, para. 3; and ICC-01/09-02/11-
714-Red, para4and26. 
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Trial Chamber's findings on other events (e.g., Mr Kenyatta's 

presence at the 30 December 2007 Nairobi State House meeting), 

which go to his role in the common plan, did not at all rely on 

Witness 4's evidence. ̂ ^ Furthermore, the Prosecution disputes the 

Defence's reading of the evidence provided by Witnesses 11 and 12, 

the two main witnesses on which the Pre-Trial Chamber's findings 

on the 30 December 2007 meeting were based.̂ ^ 

(iii) Legal Representative 

47. The Legal Representative notes that the Pre-Trial Chamber already 

considered, in the Confirmation Decision and in rejecting leave to 

appeal that decision, detailed challenges by the Defence to the 

credibility of Witnesses 11 and 12. He argues that the Defence 

submissions amount "to little more than a third round of litigation 

about the credibility of OTP-11 and OTP-12."»» 

C. Submissions on alleged new and altered allegations (Issue 3) 

(i) Defence 

48. The Defence submits that the Prosecution's "ongoing and protracted" 

investigation, as well as the manner in which it has disclosed the 

evidence to the Defence (e.g. in various versions of redactions, 

"hindered by technical difficulties and logistical problems") and the 

"inclusion of new or radically altered post confirmation allegations" 

has led to an "ever-shifting case" which has put pressure on the 

Defence and required it to "expend considerable investigative 

^^ICC-01/09-02/ll-664-Red2, para. 23-24; ICC-01/09-02/11-708-Red, paras 16-20; ICC-01/09-02/11-
714-Red, paras 15-21. 
^̂  ICC-01/09-02/11-714-Red, paras 21-26. 
^̂  ICC-01/09-02/11-709, para. 8c. 
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resources". »̂  As such, the Defence "has not been afforded adequate 

time to prepare for trial".^^ 

49. It submits that the Pre-Trial Brief shows that the Prosecution's case 

has substantially changed since the Confirmation Hearing, in a 

manner detrimental to the accused. For example, it notes that the Pre-

Trial Chamber established the charges, inter alia, based on Witness 4's 

evidence as to a meeting that allegedly took place at the Nairobi 

Members' Club on 3 January 2008 but that the Prosecution's Pre-Trial 

Brief "no longer contains th[is] allegation" referring instead to 

meetings in early January.^^ It submits that this reference is vague 

and consequently renders effective Defence investigation "extremely 

difficult" .̂ 2 It contends that there are a "significant number of new 

allegations", which have not been subjected to a confirmation 

procedure.^3 

50. In addition, the Defence submits that the new evidence would have 

been available at the confirmation stage had the Prosecution 

exercised "reasonable diligence", and that its failure to do so 

undermines the confirmation process. 4̂ it submits that the 

Prosecution has attempted to fill the evidential gaps left by the 

withdrawal of Witness 4 with newly-collected evidence. The 

Prosecution's conduct, in the view of the Defence, violates the 

^̂  ICC-01/09-02/11-655-Corr, paras 11, 35, and 37. 
°̂ ICC-01/09-02/11-655-Corr, paras 20 and 28. 

^̂  ICC-01/09-02/11-622, paras 26-27. 
^2ICC-01/09-02/11-655-Corr, para. 17; and fiirther at paras 12, 15-16. 
^̂  ICC-01/09-02/11-655-Corr, para. 12. 
4̂ ICC-01/09-02/11-655-Corr, para. 18. 
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Defence's rights under Article 67(2) of the Statute and fails to comply 

with the Appeals Chamber's jurisprudence in Lubanga,̂ ^ 

51. The Defence further argues that the change in the substantive 

evidence becomes clear when looking at the proposed witnesses: the 

Prosecution no longer intends to call seven out of 12 witnesses it 

relied on for confirmation, but has added 26 witnesses that were first 

interviewed after the confirmation stage. ̂ ^ Moreover, the Defence 

submits that all of the witnesses that the Prosecution intends to call at 

trial were available prior to the Confirmation Hearing, and that the 

Prosecution's argument that prospective witnesses may not want to 

cooperate until charges are confirmed does not justify the 

Prosecution's failure to carry out "proper, expeditious and effective" 

investigations.^^ 

52. The Defence complains that the identities of ten of the most 

significant witnesses still had not been disclosed by 20 February 2013, 

and that the evidence disclosed is much more voluminous than the 

Prosecution estimated in June 2012. According to the Defence, this 

demonstrates the Prosecution's inappropriate approach to 

investigation and its failure to respect "the rights of the Defence, in 

particular the right to adequate time to prepare for trial". 

(ii) Prosecution 

53. The Prosecution submits that there is no shift in the case since the 

confirmation and that the facts alleged in the Pre-Trial Brief are all 

^̂  ICC-01/09-02/11-655-Corr, para. 12, referring to The Prosecutor v. Thomas Lubanga Dyilo, Appeals 
Chamber, Judgment on the Prosecutor's appeal against the decision of Pre-Trial Chamber I entitled 
"Decision Establishing General Principles Goveming Applications to Restrict Disclosure pursuant to 
Rule 81 (2) and (4) of the Rules of Procedure and Evidence", 13 October 2006, ICC-01/04-01/06-568, 
paras 54-55. 
^̂  ICC-01/09-02/11-655-Corr, para. 22. 
^̂  ICC-01/09-02/11-655-Corr, para. 19. 
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within the scope of the charges as confirmed by the Pre-Trial 

Chamber and are contained in the Updated Document Containing 

the Charges ("Updated DCC").̂ » 

54. The Prosecution further submits that it is "self-evident" that it would 

offer more evidence at trial than at the confirmation stage as, 

pursuant to Article 61(5) of the Statute, it then only needed to surpass 

the "substantial grounds" threshold and could rely on "summary 

evidence". ^̂  It submits that no criteria, pre-conditions or 

proportionality requirement is imposed on the Prosecution with 

respect to conducting post-confirmation investigations^oo as nothing 

in the statutory framework of the Court limits the Prosecution's 

ability to conduct post-confirmation investigations, and that in fact 

the relevant provisions "suggest the opposite".^^^ The Prosecution 

further submits that the jurisprudence of the Appeals Chamber does 

not impose such a limitation. 102 in its view, it also "should be 

presumed that the Prosecution's investigations are aimed at 

uncovering the truth, absent a contrary showing".^^^ 

55. According to the Prosecution it is not always possible to draw clear 

distinctions between materials obtained pre- and post-confirmation 

as investigative steps undertaken before the confirmation sometimes 

only led to results post-confirmation.i^^ The Prosecution submits that 

it only expanded its investigations on the ground in Kenya after 

confirmation due to risks to witnesses, and the security situation on 

^' ICC-Ol/09-02/11-663, para. 8. 
^̂  ICC-01/09-02/11-663, para. 7. 
°̂° ICC-01/09-02/11-708-Red, paras 35 and 38. 

^̂^ ICC-01/09-02/11-708-Red, para. 36. 
'^2ICC-01/09-02/11-708-Red, para. 36. 
^̂^ ICC-01/09-02/11-708-Red, para. 38. 
^^4ICC-01/09-02/11-683-Red, paras 22-23. 
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the ground.105 It doing so, it "balanced its Article 68(1) obligations to 

safeguard witnesses with the need to avoid overburdening the 

Court's protection system with demands for long-term protection of 

dozens of witnesses (and their families) before it was absolutely 

necessary to do so".i°6 n contends that it was "amply justified in 

tailoring its investigations to the unique challenges of the Kenya 

107 cases . 

56. Furthermore, the Prosecution submits that the Defence cannot claim 

to be surprised by the addition of evidence, because the Prosecution 

intends to call 33 witnesses and provided timely notice of this to the 

Defence when it explained in June 2012 that it intended to call 

"between 25 and 35 witnesses".los The Prosecution explains that it 

will rely at trial on 31 fact-witnesses and two expert witnesses. 

Twenty-six of the fact witnesses and the expert witnesses were not 

relied on for confirmation. io9 The Prosecution's list of evidence 

contains 948 items of which 649 were registered after the 

confirmation hearing, although some of these items resulted from 

investigative steps taken prior to confirmation. The Prosecution 

submits that in reality, the number of items that can be considered as 

"new" is 380, as the remainder includes documents produced by the 

Defence and statements/transcripts of witnesses.^o 

57. As to the removal of Witness 4 from its witness list, the Prosecution 

contends that it has to prosecute the same charges at trial that were 

confirmed by the Pre-Trial Chamber, but that the Prosecution is not 

^̂^ ICC-01/09-02/11-683-Red, paras 24-25. 
'°^ ICC-01/09-02/11-708-Red, para. 38. 
^̂ ^ ICC-01/09-02/11-708-Red, para. 38. 
^̂^ ICC-01/09-02/11-663, para. 7. 
°̂̂  ICC-01/09-02/11-683-Red, para. 28. 

*̂^ ICC-01/09-02/11-683-Red, paras 29-30. 
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obligated to present the same evidence at trial as it did for purposes 

of confirmation. Its decision not to rely on Witness 4's evidence at 

trial, because it considers that his credibility is undermined by a post-

confirmation interview and the fact that he revealed that he "had 

been offered, and accepted, money from the individuals holding 

themselves out as representatives of the Accused to withdraw his 

testimony", does not affect the Confirmation Decision, nor does it 

render the confirmation fundamentally unfair.^ 

(iii) Legal Representative 

58. According to the Legal Representative, the Prosecution does not need 

to meet any criteria or pre-conditions for it to investigate post-

confirmation as "its duty to uncover exculpatory evidence and to 

uncover the truth is ongoing". "2 HQ submits that the Appeals 

Chamber jurisprudence grants the Prosecution flexibility with respect 

to the investigation and it does not need to seek permission from the 

Pre-Trial Chamber to continue its investigation.^^ He considers the 

ability to investigate post-confirmation important because the 

Chamber should receive the best evidence at trial, which will most 

clearly and efficiently reveal the truth.ii4 

59. The Legal Representative submits that any problems the Defence 

raises regarding the evidence, can be dealt with at trial rather than in 

a (new) confirmation hearing, as the former is the principal forum in 

^̂^ ICC-01/09-02/ll-664-Red2, paras 16-17. 
^^2ICC-01/09-02/11-709, para. 15, pointing to ICC-01/09-02/11-700-Corr, paras 36-39, and 41-42. 
^̂^ ICC-01/09-02/11-709, para. 15, pointing at ICC-01/04-01/06-568, para. 52-53. 
^̂4 lCC-01/09-02/11-709, para. 17. 
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which the sufficiency and credibility of the Prosecution's evidence is 

tested by the Defence.ii^ 

D. Submissions on withdrawal of the charges against Mr Muthaura 

(Issue 4) 

(i) Defence 

60. The Defence submits that the Prosecution's decision not to rely on 

Witness 4 and the withdrawal of charges against Mr Muthaura 

destroys "the factual and legal matrix of the common plan" as it was 

confirmed by the Pre-Trial Chamber. "^ It argues that this follows 

from the fact that "[t]he Prosecution had alleged that Mr Kenyatta 

and Mr Muthaura were the sole principal perpetrators who devised 

the common plan, which they then took to Maina Njenga who 

'eventually agreed' with it in return for concessions"."^ The Defence 

submits that now that the Prosecution concedes that there is 

insufficient evidence to support the charges against Mr Muthaura, 

"there is no longer sufficient evidence to provide grounds to believe 

that Mr Kenyatta was a co-perpetrator in a common plan to commit 

crimes", because the alleged plan "was dependent upon the alleged 

initial agreement between two individuals"."» 

61. The Defence highlights that the Pre-Trial Chamber found that "the 

most important contribution" to the crimes made by Mr Kenyatta 

and Mr Muthaura was the precise instruction given during the 3 

January 2008 meeting. ̂ ^ It submits that the said meeting "is now 

wholly unsupported" as a result of the withdrawal of Witness 4 and 

^̂^ ICC-01/09-02/11-709, para. 5. 
^̂^ ICC-01/09-02/11-707-Corr-Red, para. 16. 
^̂^ ICC-01/09-02/11-707-Corr-Red, para. 16. 
^̂^ ICC-01/09-02/11-707-Corr-Red, para. 16. 
^̂ ^ ICC-01/09-02/11-707-Corr-Red, para. 41, referring to ICC-01/09-02/11-382-Conf, para. 375. 
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that only what has been referred to by the Pre-Trial Chamber as 

"additional contributions" remain.120 The Defence argues that "[t]hese 

piecemeal contributions, supported largely by hearsay, are 

inadequate for the purpose of the common plan and do not amount 

to substantial grounds to believe that Mr Kenyatta exercised control 

over the crimes". 121 

(ii) Prosecution 

62. The Prosecution submits that "the withdrawal of charges against one 

alleged indirect co-perpetrator [...] has no legal consequence with 

respect to a co-accused, who is also charged as an indirect co-

perpetrator and against whom charges remain in place". 122 It bases its 

argument on i) the plain reading of Article 25(3)(a), 123 ü) its 

submission that a Trial Chamber need not reach the same verdict as 

regards persons who are charged under the same mode of liability ,124 

and iii) the Court's practice in other cases, where trials have 

proceeded even though alleged co-perpetrators were either at large 

or not charged,i25 or where charges were not confirmed against an 

alleged indirect co-perpetrator.126 

'2^ ICC-01/09-02/11-707-Corr-Red, para. 41. 
2̂̂  ICC-01/09-02/11-707-Corr-Red, para 41; and similarly at paras 45-50. 

^22ICC-01/09-02/11-692-Red, para. 4. 
2̂̂  ICC-01/09-02/11-692-Red, paras 5-6. 
2̂4 ICC-01/09-02/11-692-Red, para. 7. 

125 
ICC-01/09-02/ll-692-Conf, paras 8-9, specifically referring to Prosecutor v. Thomas Lubanga 

Dyilo, Public Redacted Amended Document Containing the Charges, Article 61(3)(a), 23 December 
2008, ICC-01/04-01/06-1573-Anxl, para 20; Prosecutor v. Thomas Lubanga Dyilo, Decision on the 
confirmation of charges, ICC-01/04-01/06-803-tEN, 29 January 2007, para 410; Prosecutor v. Thomas 
Lubanga Dyilo, Judgment pursuant to Article 74 of the Statute, 14 March 2012, ICC-01/04-01/06-2842, 
paras 1351-1352; Prosecutor v. Omar Hassan Ahmad Al Bashhir, Decision on the Prosecution's 
Application for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, 4 March 2009, ICC-02/05-
01/09-3, paras 214, 216 and 223. 
^26ICC-01/09-02/11-692-Red, para. 9, pointing at the fact that the charges against Mr Sang were 
confirmed, whilst he was charged as an indirect co-perpetrator together with Mr Kosgey, against whom 
the charges were not confirmed. 
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63. The Prosecution acknowledges that the current case law of the Court 

requires the Prosecution to prove at trial that a common plan existed 

between two or more persons, one of whom was the accused. 

However, it asserts that a large number of persons were members of 

the common plan, and that the Defence itself considers Mr Njenga to 

be an (indirect) co-perpetrator.127 

64. According to the Prosecution, even if the Chamber were to decide 

that the withdrawal of charges against Mr Muthaura affects the mode 

of liability of Mr Kenyatta as an indirect co-perpetrator, the case 

could still proceed on alternative modes of liability as Regulation 55 

of the Regulations of the Court ("Regulations") permits the Chamber 

to consider different modes of liability without an amendment to the 

charges. 128 The Prosecution refers in this regard to its pending 

application for notice to be given to the accused pursuant to 

Regulation 52(2) of the Regulations, 129 but also considers that the 

Chamber could act proprio motu,̂ ^̂  

65. Further, the Prosecution argues that the withdrawal has no factual 

impact on the case against Mr Kenyatta, which "remains unaltered" 

as Mr Kenyatta and Mr Muthaura are alleged to have assumed 

different roles in the common plan.î ^ 

(///) Legal Representative 

' ICC-Ol/09-02/11-692-Conf, para. 10. 127^ 

2̂̂  ICC-01/09-02/11-692-Red, para. 11; and ICC-01/09-02/11-708-Red, paras 25-26. 
2̂̂  ICC-01/09-02/11-692-Red, para. 11; and ICC-01/09-02/11-708-Red, para. 27; both referring to 

Prosecution's Submissions on the law of indirect co-perpetration under Article 25(3)(a) of the Statute 
and application for notice to be given under Regulation 55(2) with respect to the accuseds' individual 
criminal responsibility, 3 July 2012, ICC-01/09-02/11-444. 
^̂ ^ ICC-01/09-02/11-708-Red, para. 27. 
^̂ ' ICC-01/09-02/11-692-Red, paras 12-13. 
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66. The Legal Representative submits that there is "no legal impediment 

to the Prosecution proceeding against Mr Kenyatta having dropped 

the charges against Mr Muthaura". 1̂2 He stresses that in cases 

involving participants in a common plan, the evidence related to each 

participant should be assessed individually, focusing on the 

participation of the concerning participant in the common plan. He 

submits that it is inevitable that the quantity of evidence will be 

different for the various participants, but that the fact that there is not 

sufficient evidence to sustain a reasonable prospect of conviction 

against one co-perpetrator does not exclude the possibility that there 

is sufficient evidence to sustain a reasonable prospect of conviction 

against another co-perpetrator.i33 

III. Relief requested 

67. In its initial Article 64(4) Application the Defence sought only a 

referral of the Confirmation Decision to the Pre-Trial Chamber for 

reconsideration. 134 However, in later filings it broadened its requested 

relief. Specifically, in the Third Additional Defence Observations, the 

Defence submits that "[w]hile the matter remains capable of being 

referred back to the Pre-Trial Chamber" [,] the preferable course of 

action is for the Trial Chamber to determine this matter under Rule 

134 [and Article 64(6)(f)]".i35The primary relief it now seeks (as set 

out in the Third Additional Defence Observations, Fourth Additional 

Defence Observations, and Sixth Additional Defence Observations) is 

for the Chamber to terminate the proceedings against Mr Kenyatta.i^^ 

^̂2 ICC-Ol/09-02/11-T-24-ENG ET WT, page 14, lines 8-10. 
' " ICC-01/09-02/11-T-24-ENG ET WT, pages 13, line 25 and page 14, lines 1-8. 
^^4ICC-01/09-02/11-622, para. 42. 
^̂^ ICC-01/09-02/11-706, para. 3. 
*^MCC-01/09-02/l 1-706, para. 43; ICC-01/09-02/ll-707-Corr-Red, para. 52; ICC-01/09-02/11-719-
Red, para. 29; ICC-01/09-02/11-723-Red, para. 21. 
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As an alternative, it requests the Chamber to order a stay of the 

proceedings. 137 As a final alternative it seeks the referral of the 

Confirmation Decision back to the Pre-Trial Chamber for 

reconsideration. 13» The Chamber notes that, in deciding on the 

complex matters before it, it has not been assisted by the Defence's 

approach to requesting relief. It emphasises that, as a general matter, 

it is incumbent upon the party seeking judicial relief to articulate the 

legal basis for and precise nature of that relief, indicating certainty 

and focus in relation to the relief. While parties may change the relief 

requested, they should do so in a manner that is clear and readily 

understable, which includes mentioning that the relief requested has 

changed and specifying whether or not the previously requested 

relief is retained or withdrawn. 

68. Additionally, in the 64(4) Application, the Defence requested that the 

Prosecution be reprimanded in respect of the non-disclosure of 

Witness 4's Affidavit.i39 The Defence made this request in the body of 

the application and did not include it in its formal request for relief in 

that filing, or later filings. Despite this deficiency, however, the 

Chamber is prepared to rule on this issue given the seriousness of the 

allegations against the Prosecution. 

69. In the following paragraphs the Chamber sets out, in respect of each 

requested form of relief, a summary of the submissions by the parties 

^^^ICC-01/09-02/11-706, para. 43; ICC-01/09-02/11-707-Corr-Red, para. 52; ICC-01/09-02/11-723-
Red, para. 21. 
^^MCC-01/09-02/11-706, para. 43; ICC-01/09-02/11-707-Corr-Red, para. 52; ICC-01/09-02/11-723-
Red, para. 21. The Chamber notes that the Defence, in its Fifth Additional Defence Observations 
requested as relief that the Chamber "[d]etermine that a fair trial has been rendered impossible; and, 
accordingly [...] [t]erminate the proceedings against Mr Kenyatta" (ICC-01/09-02/11-719-Red, para. 
29). Given that the Defence in its last filing retumed to the relief requested before, the Chamber 
understands the Defence request to be to also consider the altemative forms of relief 
^̂ ^ ICC-01/09-02/11-622, para. 41. 
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and the Legal Representative followed by an analysis of the 

governing legal framework. 

A. Termination or stay of proceedings 

(i) Submissions 

70. The Defence requests the Chamber to "terminate" or 

unconditionally 140 "stay" the proceedings. The Defence does not 

distinguish between a termination and an unconditional stay of 

proceedings, either in terms of the legal or factual basis relied upon 

or their procedural consequences. In the view of the Chamber, these 

remedies are essentially interchangeable as they would have the 

effect of permanently halting the proceedings without prospect of 

recommencement. Accordingly, the Chamber will analyse the 

availability and applicability of these remedies together as a single 

form of requested relief. 

71. The Defence relies on the Appeals Chamber's jurisprudence in the 

Lubanga case (discussed below) to argue that a fair trial is 

"impossible" now or at any stage in the future. i4i The Defence does 

not identify with any specificity the precise grounds upon which it 

submits a termination or stay of proceedings is warranted. In the 

Chamber's understanding of the Defence submissions, the request 

appears to be based primarily on a lack of substantive evidence 

*4° The Defence submits that "the present case cannot be considered suitable for a conditional stay of 
proceedings, as a fair trial cannot at any stage become possible on the factual and legal matrix upon 
which the case is brought." ICC-01/09-02/11-706, para. 18. The Chamber understands this submission 
as a request for an unconditional stay of proceedings. 
4̂̂  ICC-01/09-02/11-706, paras 18 and 21. 
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against the accused (a combination of Issues 2 to 4)i42 rather than the 

alleged misconduct on the part of the Prosecution. 

72. The Prosecution submits that whereas the Chamber has the authority 

to stay or terminate the proceedings in certain circumstances, it 

"would be an error to grant such relief here"i43 and that the case 

"does not come close to meeting the 'high threshold' required for a 

stay." 144 It submits that the "the Defence advances no cogent reasons 

why a stay of proceedings - conditional or permanent - should be 

imposed in the case". In particular, it submits that the Defence "does 

not explain how its own assessment of the evidence at confirmation 

stage supports the notion of unfairness of the proceedings." 14̂  It 

concludes that the Defence request "appears to be little more than an 

afterthought, supported by argument". 14̂  

73. The Legal Representative acknowledges that the power to stay or 

terminate proceedings has been recognised by the Appeals 

Chamber. 147 However, he also submits, that "where a disciplinary 

measure might bring about the same result as that sought by a stay of 

proceedings, a disciplinary measure should be used". 14» 

(ii) Discussion 

^42ICC-01/09-02/11-706, paras 18 and 19; ICC-01/09-02/11-707-Corr-Red, paras 2 and 16. 
4̂̂  ICC-01/09-02/11-708-Red, para. 30. 

^44ICC-01/09-02/11-708-Red, para. 31. 
*4̂  ICC-01/09-02/11-714-Red, para. 28. 
*46 ICC-01/09-02/11-714-Red, para. 28. 
*4̂  ICC-01/09-02/11-709, para. 14. 
148 

ICC-01/09-02/11-709, para. 14, citing Prosecutor v.Thomas Lubanga Dyilo, Appeals Chamber, 
Judgment on the Appeal of Mr. Thomas Lubanga Dyilo against the Decision on the Defence Challenge 
to the Jurisdiction of the Court pursuant to article 19 (2) (a) of the Statute of 3 October 2006, 14 
December 2006, ICC-01/04-01/06-772, para. 36 and Prosecutor v. Thomas Lubanga Dyilo, Appeals 
Chamber, Judgment on the appeal of the Prosecutor against the decision of Trial Chamber I of 8 July 
2010 entitled "Decision on the Prosecution's Urgent Request for Variation of the Time-Limit to 
Disclose the Identity of Intermediary 143 or Altematively to Stay Proceedings Pending further 
Consultations with the VWU", 8 October 2010, ICC-01/04-01/06-2582, paras 59-60. 
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74. The Chamber observes that the Statute does not expressly provide for 

either a termination or stay of proceedings. However, the 

jurisprudence of this Court has consistently confirmed the 

availability of a stay of proceedings where violations of the rights of 

the accused make it impossible for a fair trial to take place. In 

addition. Article 85(3) of the Statute, which governs compensation to 

detained or convicted persons, refers to a termination of proceedings 

for a "grave and manifest miscarriage of justice" thereby implying 

availability of termination in cases of serious violations of fair trial 

rights. 

75. The Appeals Chamber first considered the availability of a stay of 

proceedings in a December 2006 decision in the Lubanga case. Having 

concluded that a stay was not available under the Statute for an 

abuse of process as such, it determined that the jurisdiction of the 

Court could only be exercised and its statutory provisions interpreted 

in accordance with internationally recognised human rights norms. It 

held that where breaches of an accused's fundamental rights make a 

fair trial impossible, "it would be a contradiction in terms to put the 

person on trial"and "the process must be stopped." 14̂  

76. The Appeals Chamber decision was applied by Trial Chamber I in 

Lubanga when it ordered a stay of proceeding in June 20081̂ 0 for non­

disclosure of potentially exculpatory material to the defence, which it 

4̂̂  Prosecutor v. Thomas Lubanga Dyilo, Appeals Chamber, Judgment on the Appeal of Mr. Thomas 
Lubanga Dyilo against the Decision on the Defence Challenge to the Jurisdiction of the Court pursuant 
to article 19 (2) (a) of the Statute of 3 October 2006, 14 December 2006, ICC-01/04-01/06-772 (0A4), 
paras 37 and 39. 
^̂ ° Prosecutor v. Thomas Lubanga Dyilo, Trial Chamber I, Decision on the consequences of non­
disclosure of exculpatory materials covered by Article 54(3)(e) agreements and the application to stay 
the prosecution of the accused, together with certain other issues raised at the Status Conference on 10 
June 2008, 13 June 2008, ICC-01/04-01/06-1401. 
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defined as a fundamental aspect of the accused's right to a fair trial.i^i 

Significantly, the Trial Chamber held that in imposing a stay, it was 

not necessary to find that the prosecution acted in bad faith. It is 

sufficient, it held, to show that the rights of the accused have been 

violated to such an extent that the "essential preconditions of a fair 

trial are missing and there is no sufficient indication that this will be 

resolved during the trial process".i52irt subsequently upholding the 

stay, which it characterised as a conditional stay, the Appeals 

Chamber reconfirmed and expanded on its earlier jurisprudence. It 

held that a conditional stay of proceedings is an available and 

appropriate remedy in circumstances where a fair trial is not 

presently possible but may become so at a later stage of proceedings 

due to a change of circumstance. 1̂3 

77, It is clear from the more recent jurisprudence of the Court that not 

every violation of fair trial rights will justify the imposition of a stay 

(conditional or unconditional) of the proceedings and that this is an 

exceptional remedy to be applied as a last resort. Of particular note is 

the Appeals Chamber decision of October 2010 reversing Trial 

Chamber I's imposition of a second stay of proceedings in the 

Lubanga case for failure by the prosecution to follow orders of the 

Court.i^ Referring to a stay as a "drastic" remedy which "potentially 

^̂^ ICC-Ol/04-01/06-1401, paras 77 and 92. 
^^2ICC-01/04-01/06-1401, para. 91. 
^̂^ Prosecutor v. Lubanga, Appeals Chamber, Judgment on the appeal of the Prosecutor against the 
decision of Trial Chamber I entitled "Decision on the consequences of non-disclosure of exculpatory 
materials covered by Article 54(3)(e) agreements and the application to stay the prosecution of the 
accused, together with certain other issues raised at the Status Conference on 10 June 2008", 21 
October 2008, ICC-01/04-01/06-1486, para. 80 ("If the unfaimess to the accused person is of such 
nature that - at least theoretically - a fair trial might become possible at a later stage because of a 
change in the situation that led to the stay, a conditional stay of the proceeding may be the appropriate 
remedy. Such a conditional stay is not entirely irreversible: if the obstacles that led to the stay of the 
proceedings fall away, the Chamber that imposed the stay of the proceedings may decide to lift the stay 
of the proceedings in appropriate circumstances and if this would not occasion unfaimess to the 
accused person"). 
^^4lcC-01/04-01/06-2582. 
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frustrate[es] the objective of the trial of delivering justice in a 

particular case as well as affecting the broader purposes expressed in 

the preamble to the Rome Statute"i^^ the Appeals Chamber held that 

the Trial Chamber should first have had recourse to sanctions against 

the Prosecution prior to imposing a stay.î ^ Trial Chamber I in the 

Lubanga proceedings subsequently dismissed a further defence 

request for a permanent stay on the grounds of prosecutorial 

misconduct finding that a stay of proceedings should only be ordered 

if it "would be 'repugnant' or 'odious' to the administration of justice 

to allow the case to continue."i^^. 

78. Trial Chamber IV and Pre-Trial Chamber I have also emphasised the 

exceptional nature of the remedy. In Banda and Jerbo, Trial Chamber 

IV rejected a defence request for a stay of proceedings on the grounds 

that restrictions on conducting investigations in the Republic of 

Sudan made an effective defence "impossible", î » It held that to 

"conceive of a stay of proceedings" as an appropriate remedy for any 

difficulties encountered in accessing information or facilities during 

trial preparation "would run contrary to the responsibility of trial 

judges to relieve unfairness as part of the trial process", î ^ In 

Mbarushimana, Pre-Trial Chamber I rejected a defence request for a 

permanent stay on the grounds that the Prosecution had, at the time 

of seeking an arrest warrant, mischaracterised certain procedural 

aspects of an investigation in Germany against the suspect. It held 

that not every breach of a suspect's or accused's rights justifies 

ICC-01/04-01/06-2582, para. 55. 155 

•̂ ^ ICC-01/04-01/06-2582, para. 60. 
^̂^ Prosecutor v. Lubanga, Trial Chamber I, Redacted Decision on the "Defence Application Seeking a 
Permanent Stay of the Proceedings", 8 March 2011, ICC-01/04-01/06-2690-Red2, para. 195. 
^^MCC-02/05-03/09-410. 
^̂ ^ ICC-02/05-03/09-410, para. 79. In his separate concurring opinion. Judge Eboe-Osuji elaborates on 
the exceptional nature of the remedy. ICC-02/05-03/09-410, paras 14-83. 
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halting a trial and concluded that, in the circumstances, the alleged 

conduct did not reach the required gravity threshold to trigger a stay 

of proceedings, î o 

79. It follows from the above that the Defence has to meet a high 

threshold in satisfying the Chamber that Issues 1 to 4 (either alone or 

combined) establish grounds for a termination or stay of proceedings. 

B. Referral to the Pre-Trial Chamber 

(/) Submissions 

80. The Defence retains, as an alternative relief, its request for the 

Confirmation Decision to be referred to the Pre-Trial Chamber for 

"reconsideration" pursuant to Article 64(4) of the Statute, î i In 

support, it submits that because of the non-disclosure of Witness 4's 

Affidavit and the post-confirmation withdrawal of his evidence, the 

Confirmation Decision is "based on an inherently flawed analysis of 

the evidence".162 The Defence concedes that the proposed application 

of Article 64(4) of the Statute to refer a Confirmation Decision back to 

the Pre-Trial Chamber was "not contemplated expressly at its 

conception". However it submits that a "textual and purposive 

reading" of the provision would necessarily "include questions or 

problems related to the [...] confirmation stage." 1̂3 

81. The Prosecution submits that Article 64(4) was not intended to be "a 

vehicle for sending confirmed cases to the Pre-Trial Chamber for 

'̂̂  Prosecutor v. Mbarushimana, Pre-Trial Chamber I, Decision on the "Defence request for a 
permanent stay of proceedings", ICC-01/04-01/10-264, 1 July 2011, pages 4-6. 
^^4CC-01/09-02/l 1-622, para. 42.; ICC-01/09-02/11-706, para. 43; ICC-01/09-02/11-707-Corr-Red, 
para. 52; ICC-01/09-02/11-723-Red, para. 21. 
^^2ICC-01/09-02/11-622, para. 31. 
^^^ICC-01/09-02/11-682, para. 10. 
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reconsideration". 164 It submits that such a remedy should only be 

granted in "the most exceptional circumstances". 16̂  Specifically, it 

submits, that it should only be granted if the Chamber were to 

conclude that the Confirmation Decision is "necessarily unsound" 

with respect to the accused and not merely because of changes to the 

Prosecution's evidence occurring post-confirmation.i66 According to 

the Prosecution there is "no merit" to the Defence's argument that the 

case would not have been confirmed if the Pre-Trial Chamber had 

known that there were inconsistencies in Witness 4's Affidavit as to 

his attendance at the 3 January 2008 meeting. i67 

82. In the view of the Legal Representative, referring a case back to the 

Pre-Trial Chamber is not an appropriate sanction for a violation of 

disclosure obligations. 16» Referring the case back to the Pre-Trial 

Chamber as a form of sanctioning the Prosecution, even if the 

Defence had established misconduct by the Prosecution, would be an 

inappropriate remedy as "it would be unfair to the thousands of 

victims in this case, who have waited over five years for this trial to 

begin". 16̂  Likewise, the Legal Representative argues that a case 

"cannot and should not" be referred back to the Pre-Trial Chamber 

based on Defence challenges to the sufficiency of the Prosecution's 

evidence and the "speculative argument that the Pre-Trial Chamber 

might change its mind".i70To do so, he argues, would risk turning 

^^4ICC-01/09-02/1 l-664-Red2, para 11. 
^̂^ ICC-01/09-02/1 l-664-Red2, paras 2, 11-15. 
*̂^ ICC-01/09-02/1 l-664-Red2, paras 3-4, 11-15. 
^̂ ^ ICC-01/09-02/1 l-664-Red2, paras 3-4, 22. 
^̂^ ICC-01/09-02/11-709, para. 2. 
^̂ ^ ICC-01/09-02/11-709, para. 8. 
^̂ ° ICC-01/09-02/11-709, para. 6. 
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the confirmation hearing "into a forum in which endless re-litigation 

could take place".i^i 

(ii) Discussion 

83. Article 64(4) of the Statute provides the Chamber with discretionary 

power to refer "preliminary issues" to the Pre-Trial Chamber or 

another available judge of the Pre-Trial Division where it is necessary 

for its "effective and fair functioning". In order to exercise this power, 

therefore, the Chamber must satisfy itself that the matter amounts to 

a "preliminary issue" and that a referral is "necessary" for the 

"effective and fair functioning" of the Chamber. 

84. In the present case, there is broad agreement amongst the parties that 

the question of the validity of the Confirmation Decision amounts to 

a "preliminary issue" in the relevant sense.i72 For the purposes of this 

Decision, the Majority of the Chamber is prepared to accept this 

characterisation without further inquiry or analysis. 1̂3 

85. The more significant question, for the Chamber, is whether referral of 

the Confirmation Decision for reconsideration is "necessary for its 

effective and fair functioning". In determining this question, in the 

circumstances of the present application, the Chamber inevitability 

has to consider the merits of the challenge presented by the Defence. 

However, in doing so, it should not go beyond a prima facie analysis. 

The Chamber is mindful that it should not place itself in the position 

of the Pre-Trial Chamber when it comes to the consideration of the 

credibility of witnesses and assessment of the evidence presented at 

^̂^ ICC-Ol/09-02/11-709, para. 6. 
^̂2 See in particular ICC-01/09-02/11-682, para. 10; ICC-01/09-02/11-683-Red, para. 11 and 16. 
^̂^ Judge Ozaki does not join in the analysis (paras 84-86) of the Chamber's powers under Article 64(4) 
of the Statute. Her views are set out in her separate opinion. 
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the Confirmation Hearing. It should not determine that the 

Confirmation Decision is invalid merely on the basis that it would 

have assessed the evidence differently. In the same vein, the 

Chamber should not conclusively determine how the Pre-Trial 

Chamber would have weighed the totality of Witness 4's evidence 

had the Affidavit been timely disclosed or in what way a different 

determination of Witness 4's credibility would have affected the 

weighing of the rest of the evidence, at the time of the confirmation. 

86. It is only if it is self-evident that no reasonable Pre-Trial Chamber 

could have come to the same conclusion, had it been adverted to the 

Affidavit, that the Chamber could consider it necessary for its 

"effective and fair functioning" to refer the Confirmation Decision 

back to the Pre-Trial Chamber for reconsideration. 

C. Reprimand 

(/) Submissions 

87. In the main body of its initial Article 64(4) Application, the Defence 

requests the Chamber "to reprimand the Prosecution for acting in 

bad faith (in respect of the non-disclosure of Witness 4's Affidavit), 

and take into account the Prosecution's conduct in the determination 

of any future requests for redactions in the proceedings". 1̂4 The 

Defence does not make submissions as to the legal basis for this 

request. 

88. Neither the Prosecution nor the Legal Representative address the 

issue of a reprimand directly in their submissions although, as noted 

above, the Legal Representative does refer in general terms to the 

174 ICC-01/09-02/11-622, para. 41. 

No. ICC-01/09-02/11 38/57 26 April 2013 

ICC-01/09-02/11-728    26-04-2013  38/57  FB  T

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



imposition of disciplinary measures or sanctions for disclosure 

violations. 175 

(ii) Discussion 

89. In the view of the Chamber, the authority to issue a reprimand and 

warning for failure to identify and disclosure of materials which may 

affect the credibility of Prosecution evidence, whilst not expressly 

provided for in the statutory framework of the Court, i76 falls squarely 

within the Chamber's broad discretionary powers set out in Articles 

64(2) and 64(6) (f). These provisions, respectively, oblige the Chamber 

to ensure a fair trial and uphold the interests of justice and authorise 

it to rule on any other relevant matters. The Chamber recalls the 

finding of Trial Chamber I in Lubanga that "disclosure of exculpatory 

material in the possession of the prosecution is a fundamental aspect 

of the accused's right to a fair trial".i77 

90. As such, the Chamber considers it to be appropriate for a reprimand 

to be issued, as a form of sanction against the Prosecution, in cases of 

clear violations of this right. Moreover, in appropriate circumstances, 

a reprimand could be coupled with additional, more stringent 

sanctions or remedies for the Defence (for instance, the exclusion of 

evidence or imposition of fines). 

IV. Analysis and conclusions 

91. In this section, the Chamber analyses and makes findings on the 

appropriate relief to be granted in relation to each of the four issues 

arising from the Article 64(4) Application and related requests. It then 

^̂^ See paras 81-82 above. 
^̂^ The Chamber does not consider Article 71 of the Statute, which refers to misconduct committed by 
"persons present before" the Court, to be applicable to the present circumstances. 
*̂^ ICC-01/04-01/06-1401, para. 92. 

No. ICC-01/09-02/11 39/57 26 April 2013 

ICC-01/09-02/11-728    26-04-2013  39/57  FB  T

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



addresses the discrete issue of the propriety of the Prosecution's 

continued post-confirmation investigations. 

A. Non-disclosure of Witness 4's Affidavit (Issue 1) 

92. With respect to the Prosecution's conduct in failing to disclose 

Witness 4's Affidavit, the Chamber considers it appropriate to have 

regard to Articles 54(1), 64(2), and 67(2) of the Statute. Article 54(1) 

provides that the Prosecution has to "investigate incriminating and 

exonerating circumstances equally" and that it has to "[t]ake 

appropriate measures to ensure [...] effective investigation". 

Furthermore, the Prosecution is under an obligation to disclose 

potentially exonerating evidence in its possession to the Defence as 

soon as practicable. Such potentially exonerating evidence includes 

information that "may affect the credibility of prosecution 

evidence". 178 

93. The Defence has submitted that the Prosecution acted in bad faith. 

However, the Chamber considers that there is no conclusive 

information before it, on the basis of which the Chamber could 

conclude that members of the Prosecution purposely tried to 

withhold the Affidavit from the Defence until after the Confirmation 

Decision. Nevertheless, it is clear from the parties' submissions that 

the Prosecution made a grave mistake when it wrongly classified the 

Affidavit. The mistake occurred as a result of a deficient review 

system in place (at the time) within the Prosecution, where -

apparently - persons without knowledge of the overall state of the 

evidence against the accused, or at a minimum the overall evidence 

178 Article 67(2) of the Statute. 
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provided by the witness concerned, performed a review of the 

Affidavit. 

94. Further deficiencies in the Prosecution's internal structure are 

demonstrated by the fact that even though members of the 

Prosecution, inter alia, conducted further interviews with Witness 4, 

requested authorisation from the Single Judge to withhold the 

Affidavit from the Defence, and reviewed the overall evidence 

provided by Witness 4 when preparing submissions for the 

Confirmation Hearing, no member of the Prosecution appears to 

have adequately re-reviewed the Affidavit and noticed the mistake. 

Moreover, the Prosecution's error appears to have remained 

unnoticed until the Defence requested the Prosecution to provide 

information about the Affidavit. Similarly, the system in place 

allowed for other documents related to Witness 4 to not be disclosed 

to the Defence until 11 April 2013. 

95. Recalling Trial Chamber I's finding in Lubanga that disclosure of 

potentially exculpatory material is a "fundamental aspect of the 

accused's right to a fair trial,"i7^ the Chamber finds the Prosecution's 

conduct in failing to disclose the Affidavit and other documents 

related to Witness 4 to be a cause for serious concern, both in terms of 

the integrity of the proceedings and the rights of Mr Kenyatta.i»^ 

96. In terms of relief, the Chamber notes that unlike in Lubanga, where 

the Prosecution was refusing to disclose the materials concerned at 

the time the stay was ordered, the situation in the present case is very 

different. Although too late, the Affidavit and other materials related 

to Witness 4 have already been disclosed. Moreover, the prejudice the 

179 ICC-01/04-01/06-1401, paras. 77 and 92. See the discussion in para. 76 above. 
^̂ ° Judge Eboe-Osuji explains his views on this matter in his separate opinion. 
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non-disclosure caused can be rectified at trial as the Prosecution no 

longer intends to call Witness 4 and the Defence will have the 

opportunity to challenge the credibility of other evidence relied upon 

by the Prosecution at confirmation in corroboration of Witness 4's 

evidence. Finally, the Chamber is mindful of its earlier finding that 

there is no conclusive information of bad faith on the part of the 

Prosecution in failing to disclose the document. 

97. In these circumstances, the Chamber considers that it would be 

disproportionate to terminate or stay the proceedings as a result of 

the non-disclosure. Nor is it necessary to refer this issue to the Pre-

Trial Chamber pursuant to Article 64(4) given that the issue came to 

light during the period when the Chamber was responsible for the 

conduct of the proceedings and is fully competent to resolve it. 

Rather, the appropriate remedy is for the Chamber to reprimand the 

Prosecution for its conduct and to require it to conduct a complete 

review of its case file and certify before this Chamber that it has done 

so in order to ensure that no other materials in its possession that 

ought to have been disclosed to the Defence, are left undisclosed. In 

addition, the Chamber stresses that given that the failure to disclose 

the Affidavit appears to have resulted from a deficient internal 

review procedure, the Prosecution can reasonably be expected, if it 

has not already done so, to make appropriate changes to its internal 

procedures. 

B. Validity of the Confirmation Decision (Issue 2) 

98. The Defence argues that the evidence that remains, now that the 

Prosecution no longer seeks to rely on Witness 4, does not meet the 

required threshold to establish that Mr Kenyatta has committed the 

No. ICC-01/09-02/11 42/57 26 April 2013 

ICC-01/09-02/11-728    26-04-2013  42/57  FB  T

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



crimes as charged. The most detailed submissions on this issue 

appear in the Fourth Additional Defence Observations which 

purports to relate to "the impact of the withdrawal of the charges 

against Mr Muthaura on the case against Mr Kenyatta" î i but in fact 

focuses on the evidence relied upon by the Pre-Trial Chamber in 

confirming the charges against the accused. The Defence challenges 

the findings by the Pre-Trial Chamber based on this evidence, and 

considers those findings to be "failure[s] to assess properly the 

evidence". 182 It argues that, "[c]ontrary to the determination of the 

[Pre-Trial Chamber]", certain evidence does not support the findings 

made by the Pre-Trial Chamber.i83 

99. The Chamber considers that these Defence submissions constitute an 

impermissible attempt to have the Chamber effectively entertain an 

appeal of the Confirmation Decision. In addition to the Defence's 

complaint that the Pre-Trial Chamber "did not permit the Defence to 

appeal the Confirmation Decision", i84 the Defence now challenges 

and calls for a reconsideration of all the evidence relied on in the 

Confirmation Decision, and not only that related to Witness 4. 

100. The Statute is clear on the separation of powers between the various 

Chambers in this regard: only the Pre-Trial Chamber can entertain a 

request for leave to appeal the Confirmation Decision, and it is only 

the Appeals Chamber that can hear an appeal of the Confirmation 

Decision. 185 The Defence exhausted these remedies in 2012 when it 

did not agree with the outcome of the Confirmation Decision and 

'̂ ^ ICC-01/09-02/ll-707-Corr-Red. 
^̂2 See, for example, ICC-01/09-02/11-707-Corr-Red, paras 23, 27 and 28h. 
^̂^ See, for example, ICC-01/09-02/11-707-Corr-Red, paras 8,23g, 23j, 23m, and 38-39. 
^̂4 lcC-01/09-02/11-707-Corr-Red, para. 27, referring to ICC-01/09-02/11-384 and ICC-01/09-02/11-
406. 
^̂^ Article 82 of the Statute; Rules 155-156 of the Rules. 
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filed motions with the Pre-Trial Chamber and the Appeals 

Chamber.186 The Chamber has no appellate jurisdiction over decisions 

of the Pre-Trial Chamber.i87 The fact that the Prosecution no longer 

seeks to rely on a witness or that the charges against a co-accused 

have been withdrawn does not change the statutory framework of 

the Court. Similarly, the Chamber is not the proper body to decide on 

a reconsideration of the evidence and credibility assessments as 

performed by the Pre-Trial Chamber. As noted above, any review by 

the Chamber of the validity of the Confirmation Decision as a result 

of the non-disclosure of Witness 4's Affidavit, or other materials 

disclosed after the Confirmation Hearing, and its implications for the 

Pre-Trial Chamber's assessment of the totality of the evidence against 

the accused, cannot go beyond a prima facie analysis given the 

responsibilities as set out in the Statute. 

101. In any event, the Chamber is not persuaded that the non-disclosure 

of the Affidavit materially impacted the confirmation process. The 

Chamber agrees with the Prosecution and the Legal Representative 

that the factual arguments on the Affidavit and screening notes of 

Witness 4 and Witness 11 and their credibility relied on by the 

Defence, rather than focusing on the potential impact of the Affidavit, 

for the most part amount to an impermissible challenge to the 

evidentiary findings and methods of assessment of the Pre-Trial 

Chamber as a whole.i88 

^̂ ^ ICC-01/09-02/11-384 and ICC-01/09-02/11-383. 
*̂^ Prosecutor v. Thomas Lubanga Dyilo, Trial Chamber I, Decision on the Status before the Trial 
Chamber of the evidence heard by the Pre-Trial Chamber and the decisions of the Pre-Trial Chamber in 
trial proceedings, and the manner in which evidence shall be submitted, 13 December 2007, ICC-
01/04-01/06-1084, para. 43. 
^̂^ ICC-01/09-02/11-714-Red, para.7; ICC-01/09-02/11-709, para. 8c. 
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102. In this regard the Chamber notes that Witness 4 only recanted part of 

his statements to the Prosecution after the Confirmation Decision and 

that any effect on the confirmation process would thus only have 

resulted from the impact of the Affidavit. As to the content of the 

Affidavit, the Chamber considers that the Defence might have 

overstated the content (and thus possible effect) of the Affidavit 

when it states that in it Witness 4 "admitted that he was not present 

at the 3 January 2008 meeting",i89 and that he "clearly states that he 

did not attend the alleged meeting at Nairobi Members' Club on 3 

January 2008".î o although, the Witness's remarks in the Affidavit 

raise questions as to his later statements to the Prosecution, the 

Chamber considers that these questions or the information contained 

in the screening notes for Witness 4 would not self-evidently have 

resulted in a reasonable Pre-Trial Chamber coming to a different 

conclusion as to Witness 4's credibility.i^i 

103. As to Witness l l ' s screening notes, the Chamber considers that the 

information contained in the screening notes is not contradictory to 

or substantially different from the information contained in Witness 

l l ' s statements that were disclosed to the Defence prior to the 

Confirmation Hearing. The Defence's ability to challenge Witness 11, 

or the decision as it would have been taken by a reasonable Pre-Trial 

Chamber, would thus not materially have been affected. 

104. Accordingly, the Chamber is not convinced that this issue provides a 

basis to terminate or stay the proceedings. Nor is it, in the view of the 

Majority, 1̂2 necessary for the Chamber's "fair and effective 

^̂ ^ ICC-Ol/09-02/11-622, para. 28. 
*̂ ° ICC-01/09-02/11-622, fii 76. 
191 See the discussion in para. 86 above. 
*̂2 Judge Ozaki does not join in this part of the reasoning as explained in her separate opinion. 
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functioning" to refer this issue back to the Pre-Trial Chamber for 

reconsideration. To do so for this issue would effectively mean that 

the Chamber acts as an appellate body, which as considered above, is 

not permitted by the Statute. 

C. Alleged new and altered allegations (Issue 3) 

105. At the outset, the Chamber observes that the Prosecution is not 

necessarily required to rely on entirely the same evidence at trial as it 

did at the confirmation of charges stage. There may be good reasons 

for the Prosecution to substitute, at trial, the evidence it used during 

the Confirmation Hearing to establish the charges (to the substantial 

grounds to believe standard) with other evidence, as long as this 

other evidence pertains to the same charges. 

106. The Defence submits that it has to answer a wholly different case 

than the one confirmed by the Pre-Trial Chamber. It argues that there 

are new allegations, î 3 but it is not clear whether the Defence is 

referring to new facts and circumstances, or merely to new evidence 

in support of the facts and circumstances underlying the charges as 

outlined in the Updated DCC. In this regard, the Chamber notes that 

the Defence mainly refers to information contained in the Pre-Trial 

Brief. 

107. The Chamber stresses that it is the charges as confirmed by the Pre-

Trial Chamber and subsequently set out in the Updated DCC, and not 

the information contained in the Pre-Trial Brief that serves as the 

basis for trial. The role of the Pre-Trial Chamber is to confirm or 

decline to confirm the charges as originally formulated by the 

Prosecution. In conducting the trial and rendering its final decision. 

^̂^ ICC-Ol/09-02/11-655-Corr, para. 11. 
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the Chamber, whilst it cannot exceed the facts and circumstances 

described in the charges confirmed by the Pre-Trial Chamber and 

framed in the Updated DCC, is not bound by the Pre-Trial Chamber's 

evidentiary assessments or its interpretation of the relevant 

provisions of the Statute. The Chamber will not permit the 

Prosecution, at trial, to presume to rely on facts and circumstances 

going beyond the confirmed charges. If the Prosecution intends to 

introduce any such new facts and circumstances, the appropriate 

course would be to seek an amendment of the charges, prior to the 

commencement of trial, in accordance with Article 61(9). 

108. As to the Defence's submission that the Prosecution has substituted 

key events, such as the 3 January 2008 meeting, with other events, the 

Chamber takes note of the Prosecution's submission that the meeting 

referred to in the Pre-Trial Brief as occurring "in early January 

2008", 194 in fact refers to the 3 January 2008 meeting that was 

confirmed by the Pre-Trial Chamber, î ^ Having considered the 

Prosecution's submissions, the Chamber accepts, at this stage, that 

this fact as alleged in the Pre-Trial Brief is consistent with the 

corresponding charge confirmed by the Pre-Trial Chamber. 

109. As to the alleged addition of other meetings in January 2008, the 

Chamber has already found that the language used by the 

Prosecution in the Updated DCC, which refers to "multiple meetings 

[...] in early, mid and late January 2008",i96 does not go beyond the 

^̂4 Confidenfial Redacted version Prosecution Pre-Trial Brief, 10 January 2013, ICC-01/09-02/11-596-
Conf-AnxD-Red, paras 31 and 115. 
^̂^ ICC-01/09-02/1 l-664-Red2, para. 27. 
'̂ ^ Public Redacted Version of the Prosecution's Final Updated Document Containing the Charges, 7 
January 2013, ICC-01/09-02/11-591-AnxB, page 34. 
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charges as confirmed by the Pre-Trial Chamber. 1̂7 Regarding the 

language used by the Prosecution in its Pre-Trial Brief, the Chamber 

stresses again that the Updated DCC is the controlling document for 

trial. 

110. The Chamber therefore finds that none of the allegations to which the 

Defence points exceed the facts and circumstances described in the 

confirmed charges and reflected in the Updated DCC. Moreover, the 

Chamber is not satisfied that the developments in the case post-

confirmation discussed under this heading (Issue 3), either alone or 

combined with the other issues raised by the Defence, "[destroy] the 

factual and legal matrix" of the case as confirmed by the Pre-Trial 

Chamber and thereby invalidate the Confirmation Decision and 

render a fair trial impossible.i98 ir̂  so ruling, the Chamber does not 

discount the merits of the evidentiary challenges raised by the 

Defence. Rather, it simply does not consider that they cast sufficient 

doubt on the integrity of the proceedings or amount to such a gross 

violation of the accused's rights that it is impossible for a fair trial to 

take place. The Defence will have adequate opportunity, during the 

trial, to challenge the credibility of Prosecution witnesses and the 

strength of its case as a whole. As such, the deficiencies complained 

of do not meet the requirements for a termination or stay of 

proceedings as they can and will be resolved during trial. 

111. The Chamber also fails to see how those post-confirmation 

developments could justify a referral of the case back to the Pre-Trial 

Chamber for reconsideration. These developments occurred during 

the period when the Chamber had responsibility for the conduct of 

^̂ ^ Decision on the content of the updated document containing the charges, 28 December 2012, ICC-
01/09-02/11-584, paras 44-45. 
^̂^ ICC-01/09-02/11-706, para. 21 and ICC-01/09-02/11-707-Corr-Red, para. 16. 
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the proceedings. It is more efficient, expeditious and appropriate for 

the Chamber to address these issues and evaluate the impact on the 

Prosecution's case during the course of the trial rather than refer the 

case to the Pre-Trial Chamber for what would amount to a "fresh" 

confirmation. Again, the Chamber agrees with the Prosecution and 

Legal Representative that changes in the evidence (as opposed to the 

charges)i99 between the confirmation of charges and the trial stages 

cannot be a basis for seeking a new confirmation process. 200 As 

mentioned earlier, the proper forum for the Defence to raise its 

challenges as to the sufficiency of the evidence against the accused is 

before the Chamber, at the end of the Prosecution's case, or in closing 

arguments. 

112. The Chamber does, however, have concerns as to the substantial 

volume of new evidence that was gathered by the Prosecution and 

only recently disclosed to the Defence. The propriety of the 

Prosecution's conduct and, what remedies or sanctions, if any, should 

apply, is analysed in sub-section E below. 

D. Withdrawal of the charges against Mr Muthaura (Issue 4) 

113. The Defence was given ample opportunity to make legal 

submissions, but - as opposed to the Prosecution and the Legal 

Representative2o^ - it did not make any substantial submissions on 

the legal consequences of the withdrawal during the status 

conference or in its subsequent filings. Rather, the Defence's 

submissions are limited to the (alleged) lack of evidence "to provide 

^̂ ^ As discussed above, the Chamber is satisfied that the charges against the accused have not changed 
as a result of these developments and that it is a matter for the Chamber to determine, at trial, whether 
evidence to be adduced falls within the scope of the Updated DCC. 
2̂ ^ ICC-01/09-02/11-714-Red, paras 9-11; ICC-01/09-02/11-709, paras 5-6. 
2°̂  See, respectively, ICC-01/09-02/11-692-Red, paras 4-9; and ICC-01/09-02/11-T-24-ENG ET WT, 
pages 13-14. 
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substantial grounds to believe that Mr Kenyatta was a co-perpetrator 

in a common plan to commit crimes".202The Defence's 40-page filing 

on "the impact of the withdrawal of the charges against Mr 

Muthaura against Mr Kenyatta" 203 does not actually address the 

impact of the withdrawal beyond one introductory paragraph,204 and 

it only addresses what it considers to be evidentiary problems at the 

confirmation stage. 

114. The Chamber considers that at this stage it need not pronounce on 

the legal question as to the level of contribution necessary from co-

perpetrators and the evidentiary standard for the evidence related to 

co-perpetrators who are not charged. Whether the Prosecution can 

prove its case against Mr Kenyatta and whether the evidence 

supports the alleged mode of liability of Mr Kenyatta as an indirect 

co-perpetrator are matters for trial. The Chamber deems it sufficient, 

at this stage, to observe that it is not bound by the interpretation of 

Article 25(3)(a) as applied by the Pre-Trial Chamber in the 

Confirmation Decision. 

115. The Chamber notes the Prosecution's submission that if the Chamber 

has concerns as to the applicability of Article 25(3)(a) of the Statute, it 

could give notice pursuant to Regulation 55 of the Regulations that 

the other modes of liability contained in Article 25(3) of the Statute 

may be considered with respect to the accused.20^ An application by 

the Prosecution concerning notice pursuant to Regulation 55(2) of the 

2°2 ICC-Ol/09-02/11-707-Corr-Red, para. 16. 
2̂ ^ ICC-01/09-02/11-707-Corr-Red. 
2̂ 4 lCC-01/09-02/11-707-Corr-Red, para. 16. 
2'' ICC-01/09-02/11-692-Red, para. 11; and ICC-01/09-02/11-708-Red, paras 25-26. 
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Regulations is pending before this Chamber and will be considered 

in due course. 206 

116. At this stage, the Chamber considers it necessary that the Prosecution 

provide an updated version of the document containing the charges, 

which reflects the withdrawal of the charges against Mr Muthaura. In 

addition, the Prosecution should include the necessary changes that 

follow from the Pre-Trial Chamber's Decision of 21 March 2013 

granting the Prosecution's request to insert the allegation that 

gunshots were the cause of some of the alleged killings in 

Naivasha.207 Further, the Chamber invites the Prosecution to update 

its Pre-Trial Brief to reflect these changes. 

E. Post-confirmation investigations 

117. The Chamber now turns to the Defence's concerns as to the quantity 

of evidence that was collected by the Prosecution post-confirmation. 

As concluded above, the Chamber considers that these matters have 

not altered the charges against the accused, or undermined the 

integrity of the proceedings to such an extent that a fair trial is no 

longer possible. The Chamber also recalls that it has already ruled on 

the scope of the confirmed charges against the accused 208 and 

emphasises that its final decision on the guilt of the accused cannot 

exceed the facts and circumstances described in the charges 

confirmed by the Pre-Trial Chamber and reflected in the Updated 

DCC. 

2°^ICC-01/09-02/ll-444. 
207 Corrigendum to Decision on the Prosecution's Request to Amend the Final Updated Document 
Containing the Charges Pursuant to Article 61(9) of the Statute", 21 March 2013, ICC-01/09-02/11-
700-Corr. 
2̂ ^ Decision on the content of the updated document containing the charges, 28 December 2012, ICC-
01/09-02/11-584 and accompanying annex. 
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118. The Chamber is concerned by the considerable volume of evidence 

collected by the Prosecution post-confirmation and the delays in 

disclosing all relevant evidence to the Defence. Whilst the Chamber 

does not consider that the Statute prohibits the Prosecution from 

conducting post-confirmation investigations, it is mindful of the 

Appeals Chamber's recent statement in Mbarushimana that the 

investigation should be "largely completed"209 by the Confirmation 

Hearing. 

119. Although there may be no formal preconditions for the Prosecutor to 

continue investigating the same facts and circumstances after they 

have been confirmed, 210 this is not an unlimited prerogative. In 

particular, the Majority of this Chamber (Judge Eboe-Osuji not 

joining in the reasoning) is of the view that under the procedural 

framework of the Statute, the Prosecution is expected to have largely 

completed its investigation prior to the confirmation hearing. 2̂^ 

Article 54(l)(a) of the Statute requires the Prosecutor to "extend the 

investigation to cover all facts and evidence relevant to an assessment 

of whether there is criminal responsibility under this Statute, and, in 

doing so, investigate incriminating and exonerating circumstances 

equally." As the Appeals Chamber has pointed out, this obligation is 

specifically linked to the Prosecutor's responsibility to establish the 

truth.212 The Prosecutor is not responsible for establishing the truth 

only at the trial stage by presenting a complete evidentiary record, 

but is also expected to present a reliable version of events at the 

2̂ ^ Prosecutor v. Mbarushimana, Appeals Chamber, Judgment on the Appeal of the Prosecutor against 
the Decision of Pre-Trial Chamber I of 16 December 2011 entitled "Decision on the Confirmation of 
Charges", 30 May 2012, ICC-01/04-01/10-514, para. 44. 
2̂ ° ICC-01/04-01/06-568, paras 51-52. 
2̂ ^ Judge Eboe-Osuji does not join in the line of reasoning as set out in paras 119-124, though he agrees 
that the relief as discussed in para. 125 is the appropriate relief to the prejudice complained of 
2̂ 2 ICC-01/04-01/06-568, para. 52. 
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confirmation hearing.213 The Prosecutor should not seek to have the 

charges against a suspect confirmed before having conducted a full 

and thorough investigation in order to have a sufficient overview of 

the evidence available and the theory of the case. 

120. This is not to say that the Prosecution is prohibited from conducting 

further investigations after the confirmation stage. Post-confirmation 

investigation may be appropriate when it pertains to evidence which 

the Prosecution could not with reasonable diligence have discovered 

or obtained prior to confirmation. It may also be appropriate when 

certain evidence that was available prior to confirmation, 

unexpectedly and through no fault of the Prosecution, becomes 

unavailable for use at trial (e.g. a witness dies or otherwise becomes 

unavailable). Furthermore, if the Prosecution can establish that (a) it 

could not have taken a particular investigative step prior to 

confirmation without unduly endangering the security of particular 

individuals or (b) that it had justifiable reasons for believing that this 

situation would significantly change after confirmation, it may be 

appropriate for the Prosecution to postpone such an investigative 

step until after confirmation. 

121. However, the Majority is of the view that the Prosecution should not 

continue investigating post-confirmation for the purpose of collecting 

evidence which it could reasonably have been expected to have 

collected prior to confirmation. If a Trial Chamber finds that this has 

occurred, it would need to determine the appropriate remedy based 

on the circumstances of the case. This could include the exclusion of 

all or part of the evidence so obtained as a remedy for the 

2̂ ^ This point is not affected by the fact that article 61(5) of the Statute allows the Prosecutor to present 
evidence in written or summary form ai the confirmation hearing. Indeed, although the form of the 
evidence may be different, the substance should be largely the same. 
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Prosecution's conduct as well as to allay any potential prejudice 

caused to the accused. 

122. In this case, as far as the Chamber has been able to ascertain, at least 

24 of the Prosecution's 31 fact witnesses were interviewed for the first 

time after the Confirmation Hearing. In addition, a large quantity of 

documentary evidence appears to have been collected post-

confirmation and to have been disclosed at a late stage.2i4 

123. Under these circumstances, the Majority is of the view that the 

Prosecution should have conducted a more thorough investigation 

prior to confirmation in accordance with its statutory obligations 

under Article 54(l)(a) of the Statute. In addition, the timing, manner 

and volume of disclosure of new evidence, failed to fully respect the 

accused's rights under Articles 54(1 )(c) and 67(1)(a),(b) and (c) as well 

as Article 67(2) of the Statute.2i5 

124. Notwithstanding the above, the Majority accepts that the Prosecution 

may have been guided by the Appeals Chamber's decision of 13 

October 2006216 without the benefit of its subsequent elaboration in 

Mbarushimana, 217 which intervened only after the confirmation 

hearing in the present case. Although the Prosecution's 

explanations2i8 for its post-confirmation investigations focus on the 

2̂ 4 lCC-01/09-02/11-683-Red, paras 29 to 30. 
2̂ ^ The Chamber notes that during the status conference held on 12 June 2012, the Prosecution stated in 
response to a question from the Presiding Judge that apart from disclosure issues, redactions and issues 
related to witness security it was otherwise ready to go to trial. Transcript, 12 June 2012, ICC-01/09-
02/11 -T-18-ENG-CT-WT, page 10, line 22 - page 11, line 1. In addition, the Chamber notes that it was 
clear from its decisions on the schedule for trial and the redaction protocol that the 9 January 2013 
deadline for disclosure was a final deadline and that disclosure was expected to take place on a rolling 
basis prior to that date. Decision on the schedule leading up to trial, 9 July 2012, ICC-01/09-02/11-451, 
para. 19; Annex A to Decision on the protocol establishing a redaction regime, ICC-01/09-02/11-495-
AnxA, 27 September 2012, para. 2. 
2̂ 6 icC-01/04-01/06-568. 
2^^ICC-01/04-01/10.514. 
2̂ ^ As submitted in ICC-01/09-02/11-683-Red. 
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general security situation in Kenya and thus lack the degree of 

specificity which would have been expected, the Chamber accepts 

that the circumstances under which the Prosecution was operating 

were difficult and may have affected its ability to conduct a fuller 

investigation prior to confirmation. 

125. Consequently, the Chamber considers that in the circumstances of the 

present case the most appropriate remedy for the prejudice caused to 

the accused consists of providing the Defence with further time to 

conduct its investigations and to fully prepare for trial in light of the 

new evidence.219 

126. The Prosecution points to the fact that the initial trial date was 

vacated on 7 March 2013, which gave the Defence more time to 

prepare its case. However, when vacating the initial trial date, the 

Chamber explained that the reason for doing so was the time needed 

to address and decide the pending applications before it.220 

127. As previously decided, the Chamber considers that three months 

after the date of full disclosure provides adequate time to prepare 

and should thus be taken as guidance as to the time needed. 22̂  

However, in light of the Chamber's above findings, the Chamber will 

seek the Defence's views on time needed for preparation. For that 

reason, the Chamber invites the Defence to submit its observations as 

to the estimated time needed to adequately prepare for trial. 

2̂ ^ Judge Van den Wyngaert appends a separate concurring opinion with additional views on post-
confirmation investigations. 
220 icC-01/09-02/11-677. 
22' ICC-01/09-02/ll-451,para. 12. 
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128. Until the Chamber has decided on the amount of additional time that 

the Defence will be given, the current date for trial of 9 July 2013 will 

be retained. 

For the foregoing reasons, the Chamber hereby: 

REPRIMANDS the Prosecution for its failure to timely disclose the Affidavit 

to the Defence; 

DIRECTS the Prosecution to conduct a review of its case file, as discussed in 

paragraph 97, and certify by 21 May 2013 that it has reviewed all materials in 

its possession; 

RESERVES its decision as to the granting of additional time to the Defence to 

prepare for trial; and INVITES the Defence to submit observations on this 

issue by 13 May 2013; 

ORDERS the Prosecution to submit an updated version of the Updated DCC 

by 6 May 2013; and INVITES the Prosecution to submit an updated Pre-Trial 

Brief by 6 May 2013; 

DENIES the Article 64(4) Application and related requests in all other 

respects. 

Judge Ozaki, Judge Van den Wyngaert and Judge Eboe-Osuji append 

separate opinions. 
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Done in both English and French, the English version being authoritative. 

Judge Kuniko Ozaki, Presiding 

JudgeCImstine Van den Wyngaert Judge Chile Eboe-Osuji 

Dated 26 April 2013 

At The Hague, The Netherlands 
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Separate Opinion of Judge Ozaki 

1. I fully concur with the final outcome of the Chamber's Decision on the 

Defence requests. I write separately solely to express my views on the 

question of the Defence request for referral to the Pre-Trial Chamber 

pursuant to Article 64(4) of the Statute, especially with regard to the 

analysis in paragraphs 84 to 86 and 100 to 104 of the Decision. 

2. In the Decision, my colleagues accepted that the Defence's challenge to the 

validity of the Confirmation Decision (Issue 2) could amount to a 

"preliminary issue" within the meaning of Article 64(4) of the Statute but 

held that it was not necessary for the "fair and effective functioning" of the 

Chamber to refer this matter to the Pre-Trial Chamber. In reaching this 

conclusion, the majority undertook a preliminary assessment of the merits 

of the defence challenge and determined that it was not self-evident that 

no reasonable Pre-Trial Chamber would have confirmed the charges had 

all relevant materials relating to Witnesses 4 and 11 been disclosed to it. 

The same test is applied in determining that the matter did not give rise to 

grounds for a termination or stay of the proceedings. In my view, these 

different forms of relief should have been separately analysed. 

3. Furthermore, in my view, it would never be proper for the Chamber to 

refer the case back to the Pre-Trial Chamber pursuant to Article 64(4) of 

the Statute for the purpose of reviewing the validity of the charges. As 

discussed in my partially dissenting opinion to the "Decision on the 

withdrawal of the charges against Mr Muthaura", it is the role of the 

Prosecution to frame the charges upon which the accused is brought to 

trial.i The Chamber does not have the competence to refer back to the Pre-

^ ICC-01/09-02/11-698, 19 March 2013, para. 3 (referring to Article 61 of the Statute; Order regarding 
the content of the charges. Order regarding the content of the charges, 20 November 2012, ICC-01/09-
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Trial Chamber an issue over which it has no competence to begin with. 

Therefore, in the case of a finding by the Chamber that there were serious 

substantive deficiencies in the Confirmation Decision which may render 

the charges flawed or invalid, the appropriate course would be for the 

Prosecution to be invited to withdraw or seek amendment of the charges 

pursuant to Article 61(9) of the Statute. If the Prosecution were to refuse to 

do so, the trial will continue, or, if the Chamber finds that the continuation 

of the trial on the basis of such charges violates the fundamental rights of 

the accused so that a fair trial becomes impossible, it will rely on its 

general power and obligation as set out in Article 64(2) of the Statute, and 

terminate or stay the proceedings. 

Judge Kuniko Ozaki, Presiding Judge 

Dated 26 April 2013 

At The Hague, the Netherlands 

02/11-536, para. 7; Decision on the content of the updated document containing the charges, 21 
December 2012, ICC-01/09-02/11-584, para.l9). 
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Concurring Opinion of Judge Christine Van den Wyngaert 

1. I fully concur with the elucidation in the decision of the Prosecution's 

rights and obligations under article 54(1 )(a) of the Statute.i However, I 

would have gone further in that I am of the view that there are serious 

questions as to whether the Prosecution conducted a full and thorough 

investigation of the case against the accused prior to confirmation. In 

fact, I believe that the facts show that the Prosecution had not complied 

with its obligations under article 54(1 )(a) at the time when it sought 

confirmation and that it was still not even remotely ready when the 

proceedings before this Chamber started. In this regard, I stress the 

concems expressed in the Decision about the overwhelming number of 

post-confirmation witnesses and the quantity of post-confirmation 

documentary evidence, as well as the very late disclosure of the latter.2 

2. Apart from referring to serious but general difficulties it encoimtered 

during its pre-confirmation investigation, 3 the Prosecution offers no 

cogent and sufficiently specific justification for why so many witnesses 

in this case were only interviewed for the first time post-confirmation. 

The mere invocation by the Prosecution of generic problems with the 

security situation in Kenya, without explaining how this situation 

Decision on defence application pursuant to Article 64(4) and related requests ("Decision"), 26 April 
2013, paras 117-121. 
2 Decision, para. 122. 
^ Additional Prosecution observations on the Defence's Article 64 applications, filed in accordance with 
order number ICC-01/09-02/11-673, 8 March 2013, ICC-01/09-02/11-683-Conf. 
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affected each of the individuals involved, does not adequately justify the 

extent and tardiness of the post-confirmation investigation. 

3. In addition to insufficiently justifying the exceptional circumstances that 

meant it could not have taken these particular investigative steps prior 

to confirmation without unduly endangering the security of particular 

individuals, the Prosecution also did not offer cogent reasons for what 

led it to believe, prior to confirmation, that the situation of each of these 

persons would significantly change after confirmation or indeed that 

such a change actually occurred. 

4. Finally, there can be no excuse for the Prosecution's negligent attitude 

towards verifying the trustworthiness of its evidence. In particular, the 

incidents relating to Witness 4 are clearly indicative of a negligent 

attitude towards verifying the reliability of central evidence in the 

Prosecution's case. This negligent attitude is particularly apparent in 

relation to Witness 4's evidence because, as the Prosecution concedes, 

'the Office as a whole was on notice, prior to the confirmation hearing, 

of the inconsistencies in the account Witness 4 gave during his [second] 

screening'. 4 The Prosecution offered a number of explanations for 

overlooking the problems with Witness 4's evidence.^ However, what all 

these explanations reveal is that there are grave problems in the 

Prosecution's system of evidence review, as well as a serious lack of 

4 Prosecution response to the Defence "Submissions Regarding the Prosecution's 11 April 2013 Disclosure 
of Material Relating to its Initial Contact with OTP-4", 19 April 2013, ICC-01/09-02/11-722-Conf, para. 
10. 
^ Initially, the Prosecution submitted that it was due to a deficient review of the affidavit by reviewers who 
were unfamiliar with Witness 4's statements [ICC-01/09-02/11-664-Conf-Exp, para. 38]; later, that it was 
an 'oversight' by the team who interviewed Witness 4 which led to the relevant 'single sentence' being 
'missed' [ICC-01/09-02/11-708-Conf, para. 12]; finally, that the other potentially exculpatory material 
relating to Witness 4 was stored in separate databases and not reviewed prior to confirmation due to 'error' 
[ICC-01/09-02/11-722-Conf, paras 7-12]. 
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proper oversight by senior Prosecution staff. Clearly, thorough and 

comprehensive due diligence with regard to the reliability of the 

available evidence is an ongoing obligation of the Prosecution under 

article 54(1 )(a), which is as important as the collection of that evidence 

itself. 

5. Based on the foregoing considerations, I find that the Prosecution failed 

to properly investigate the case against the accused prior to confirmation 

in accordance with its statutory obligations under article 54(1 )(a) of the 

Statute. In so doing, the Prosecution has also violated its obligation 

imder article 54(l)(c) of the Statute to fully respect the rights of persons 

arising under the Statute. In particular, by the extremely late and 

piecemeal disclosure of an inordinate amount of totally new evidence, 

which was the immediate consequence of the Prosecution's failure to 

investigate properly prior to confirmation, the Prosecution has infringed 

upon the accused's rights under article 67(1 )(a), (b) and (c) as well as 

article 67(2) of the Statute. 

6. As stated in the Dedsion,6 the appropriate remedy for the Prosecution's 

failure to fulfil its obligations imder article 54(l)(a) would be to exclude 

all or part of the evidence obtained by way of excessive and 

unwarranted post-confirmation investigation. However, I agree with my 

colleagues that there are mitigating circumstances in this case which 

lessen the need to resort to such a drastic measure.7 

7. In sum, whilst the application of the principles set out in the decision to 

the Prosecution's conduct in this case in my view results in a finding of a 

6 Decision, para. 121. 
^ Decision, para. 124. 

No. ICC-01/09-02/11 3/4 26 April 2013 

ICC-01/09-02/11-728-Anx2    26-04-2013  3/4  FB  T

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



violation by the Prosecution of several of its obligations and the 

infringement by the Prosecution upon various rights of the accused, I am, 

in the particular mitigating circumstances of this case, in agreement with 

my colleagues on the appropriate remedy as set out in the decision. 

Judge Christine Van den Wyngaert 

Dated 26 April 2013 

At The Hague, The Netherlands 
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Corrigendum of Concurring Separate Opinion of
Judge Eboe-Osuji

1. I concur in the decision of the Chamber rejecting the request to send this case back to

the Pre-Trial Chamber. I concur also in the rejection of the alternative request to terminate or

stay the case. I agree that the only appropriate remedies implicated in this litigation are:

(1) admonition of the Prosecution for the manner that they handled one aspect of this
case—the disclosures concerning one prosecution witness whose evidence was used
at the confirmation proceedings—in the manner that understandably triggered the
anxiety on the part of the Defence; and,

(2) grant of more preparation time to the Defence, as a consequence of post-
confirmation investigations.

2. I align myself with much of the reasoning of the Trial Chamber indicated in the

decision; except as regards post-confirmation investigations. I write separately to amplify

more fully certain aspects of the decision with which I concur, as well as to explain my

inability to join my highly esteemed colleagues in their reasoning in the aspect that concerns

post-confirmation investigations.

I—INTRODUCTORY

3. It is not unusual for high profile criminal cases to generate highly charged dynamics.

Prosecutorial mistakes may be made. Allegations of wrong-doing and bad faith may be traded

between counsel. There will be much tendency towards confusion. And each of these

elements and more will be fuel to the furnace of litigation—generating more heat and torque

to the already tense centrifugal forces already at work in the circumstances of the particular

process. But, the judicial eyes must at all times remain on the ball, in spite of it all. In the

circumstances of the present case, the ball comprises these matters for inquiry: many lives

were lost in the post-election violence that was perpetrated in Kenya at the end of 2007 and

the beginning of 2008; much trauma was occasioned to many more bodies and minds; and,

the violence had a deliberate purpose of malevolence. The processes of this Court have come

to be the only known penal judicial inquiry into the events, for purposes of individual

accountability for any resulting crimes within the jurisdiction of this Court. True justice

requires these considerations to be kept upper-most in the mind at all times. Many of these

considerations are borne out by the pronouncement of the Supreme Court of Illinois in People

v Jones. As here, the question was considered whether the interests of justice are furthered by

permitting defendants to challenge indictments on grounds that the particular indictment was
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founded on inadequate or incompetent evidence. In answering that question in the negative,

the Court said as follows:

The law favors promptness in the dispatch of criminal business of the courts when in harmony
with the effective protection of the rights of the accused and the interests of the public. The
delay is great when an accused can assail an indictment on this ground and cause the trial
court to review all the evidence presented to the grand jury, as was done in this case. Such
procedure adds nothing to the assurance of a fair trial to which the accused is entitled.1

4. It should be accepted, on the other hand, that ‘harmony with the effective protection

of the rights of the accused’ may require that prosecutorial mistakes and acts of proven bad

faith, of such egregious character as to generate miscarriage of justice for the accused in the

real sense of the idea, do legitimately result in the abortion of the judicial process. That, too,

must be kept upper-most in the mind at all times. In my opinion, the foregoing is a necessary

thematic backdrop against which the particular litigation entailed in the present Defence

application and related requests are to be viewed. But, first, a brief look at the background.

II—A BRIEF BACKGROUND TO THE PRESENT LITIGATION

5. The Prosecution’s theory of Mr Kenyatta’s alleged criminal responsibility is that he

was engaged in a common criminal plan as an indirect perpetrator of crimes against humanity

allegedly committed in the Kenya post-election violence of 2007-2008. In the beginning, the

theory had also comprised Mr Muthaura as an ‘indirect co-perpetrator’. But the Prosecution

withdrew the charges against him on 11 March 2013, leaving Mr Kenyatta as the sole subject

of the judicial inquiry on this theory of criminal responsibility.

6. According to the theory, members of the Mungiki militia were the direct perpetrators

of the actual violence, but the accused was one of those that put them up to it. To support the

theory, the Prosecution relied on the statement of Prosecution Witness No 4 (hereafter ‘PW-

4’) also known as ‘OTP4’ or simply ‘P4’, during the charges confirmation hearing that took

place between 21 September 2011 and 5 October 2011. The operative narrative was that

PW-4 was a reluctant Mungiki member. As such, he had attended at least two meetings of

interest. One was on 26 November 2007 and the other was on 3 January 2008. According to

him, these meetings brought together in the common plan, as it evolved, Mungiki members

and members of the accused’s political party (including those in government). In the meeting

of 3 January 2008, as PW-4 had alleged, perpetration of violence had actually been discussed

and some enabling understandings reached for that purpose. And the accused was among

those present and participating in the discussions and in the agreed plan of violent action. In

reaching the decision to confirm the charges (the ‘CD’), the Pre-Trial Chamber accepted this

1 People v Jones (1960) 166 NE 2d 1 at 4—5 [Supreme Court of Illinois].
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evidence in support of the conclusion that there was sufficient evidence to establish

substantial grounds to believe that the accused committed the crimes as charged. Whether or

not the Pre-Trial Chamber’s findings in support of the CD rested critically on the evidence of

PW-4 is a matter centrally in contention. But it is fair to say that the evidence of PW-4

enjoyed prominence in the CD that the Pre-Trial Chamber rendered on 23 January 2012

confirming the charges of crimes against humanity against the accused, on the basis of the

Prosecution theory mentioned earlier.

7. On 29 March 2012, the Presidency transferred the case to this Trial Chamber.

8. In the ensuing period, ahead of the commencement of trial, a number of things

happened that resulted in the current litigation. One was that in the course of the process of

disclosures, the Prosecution fully disclosed to the Defence a 28-page affidavit (of 66

paragraphs) sworn by PW-4 on 27 May 2009, which he had used at the time to support his

application for asylum in a different country. It was thus that the Defence learnt that in

paragraph 33 of that Asylum Affidavit, PW-4 invited the very reasonable inference (though

he did not explicitly state the proposition) that he had not attended the meeting of 3 January

2008. What he indicated in that paragraph is that ‘[a named third person] attended the

meeting and told me [PW-4] that Uhuru Kenyatta, who later became Deputy Prime Minister

in the Kibaki Government ... were also present at the meeting as well as other Kikuyu elite.

At the meeting, the government officials directed the Mungiki to go to the Rift Valley to

defend Kikuyus in the ongoing clashes.’2 [The distinction between a reasonable inference and

an explicit assertion in this regard is important, in light of the discussion below concerning

what amounts to a contradiction in a witness’s testimony and how to treat apparent
contradictions.]

9. It is to be clearly noted that in his statement to the Prosecution—tendered at the

confirmation hearing and relied upon by the Pre-Trial Chamber in confirming the charges—
PW-4 had left no doubt at all that he was a participant at the 3 January 2008 meeting and had

personally observed the accused’s own participation.3 He had testified to this in great detail.

This led the Pre-Trial Chamber to find as follows: ‘The occurrence of this meeting is
established, to the requisite threshold, by the testimony of Witness OTP-4, who was present

therein as a Mungiki representative and who provides a detailed account thereof. … The
witness specifically mentions the presence of Mr Muthaura, Mr Kenyatta and Mr George

2 Doc No KEN-OTP-0043-0083 at para 33.
3 See Doc No KEN-OTP-0043-0002 at pp 37—38.
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Saitoti on the side of the PNU Coalition and [REDACTED], Maina Diambo and

[REDACTED] on the side of the Mungiki.’4

10. It so happened that the Asylum Affidavit was at all material times in the possession of

the Prosecution5—specifically during the confirmation process: they had withheld disclosure

of it to the Defence, including paragraph 33; in the process—twice—of successively

requesting and receiving authorisation to withhold the disclosure to the Defence, the

Prosecution had on both occasions fully disclosed the entire affidavit to the Single Judge of

the Pre-Trial Chamber, but had failed to draw her attention specifically to paragraph 33.

11. The second thing that happened was that on 25 May 2012, PW-4 gave another

statement to the Prosecution. In that statement, numbering 26 pages and 154 paragraphs, PW-

4 retracted his previous averment of having attended the meetings of 26 November 2007 and

an earlier meeting at the Yaya Centre. But he maintained both that the meetings had indeed

occurred and that the accused was present and participating. But, now, he said that he had

learnt all that from a fellow Mungiki who had attended the meetings. In that statement, he had

devoted only a few paragraphs to these retractions. A greater part of the statement was

devoted to the revelation of alleged efforts to pressure, bribe and threaten him, for purposes

of recanting his earlier implication of the accused in the violence. Notably, in the 25 May

2012 interview, he maintained (contrary to what he had said in paragraph 33 of the Asylum

Affidavit) that he was a participant at the meeting of 3 January 2008, effectively restating

what he had said in his evidence to the Prosecution used at the confirmation hearing.

12. The third thing that happened was that the Prosecution withdrew PW-4 from their

line-up of witnesses for trial.

13. In view of the foregoing events, the Defence brought their motion now under

consideration. The Defence requests that (i) this case be referred back to the Pre-Trial

Chamber, in order that it may reconsider the CD, or failing that; (ii) the Trial Chamber should

itself declare the CD invalid and terminate the proceedings. As part of what appeared to have

been continually evolving prayers for relief,6 the Defence also added a prayer for stay of

proceedings; but without much argument in support.7

4 Prosecutor v Muthaura, Kenyatta and Ali (Decision on the Confirmation of Charges Pursuant to Article
61(7)(a) and (b) of the Rome Statute), dated 23 January 2012, para 342.
5 A record of the witness’s delivery of the Asylum Affidavit to the Prosecution appears at para 336 of the
statement of 27 September 2010 [KEN-OTP-0043-0002].
6 It is noted that the Defence complained against the ‘shifting sands’ of the Prosecution case. There may be good
reason for that complaint. But it must be said that the Defence approach to relief seeking in this particular
litigation has not been the model of litigation that was stood on granite floor.
7 Notably, the Defence filed two documents on the same day, in which they raised the stay of proceedings:
Defence ‘Written Submissions following 18 March 2013 Status Conference’ dated 28 March 2013; and,
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14. After a series of written submissions and oral hearings, the Defence was permitted, at

its request, to revise its submissions on the basis of further disclosure of more documents

made late in the course of deliberations on the application. In the revised submissions, the

Defence emphasised its case for a stay of proceedings, on grounds that the new disclosures

indicated further reasons against the reliability of the evidence of PW-4 for the confirmation

of the charges.8 According to the Defence, the ‘recent disclosure of these documents provides
yet further evidence that the conduct of the investigation, and the way in which information

has been managed and disclosed (or otherwise) to the Defence, has rendered the product of

the investigation manifestly unreliable. The Defence submits that any proceedings, eventual

trial, or decisions based upon the Prosecution’s investigation are thus necessarily unsound.

The Defence remains concerned as to the extent to which the disclosure obligations of the

Prosecution have been fulfilled with respect to other aspects of the case and with respect to

those witnesses relied upon by the Prosecution for trial.’9

15. The initial reason for the challenge to the validity of the CD is, in sum, that it was

based upon perjured information—i.e. based ‘upon on a lie’—condoned by the Prosecution.10

Notably, the arguments in this regard are almost entirely focused on PW-4. The Defence

contends in sum that the CD was ‘based upon fraudulent evidence’,11 for the following

reasons: (i) the ‘essential facts underpinning the CD are no longer relied upon by the
Prosecution … in support of the charges, as they are now known to have been falsely alleged

by a witness relied upon for [the confirmation] proceedings’12; (ii) the CD and the hearing

that generated it have been rendered unfair because (a) the Prosecution did not specifically

draw the attention of the Pre-Trial Chamber to paragraph 33 of PW-4’s Asylum Affidavit,
and (b) the Single Judge had authorised non-disclosure of the Asylum Affidavit or a summary

of it, without properly satisfying herself as to the true significance of paragraph 33 of PW-4’s
Asylum Affidavit.13

‘Defence Observations regarding the Impact of the Withdrawal of the Charges against Mr Muthaura on the Case
against Mr Kenyatta pursuant to the “Order requesting written submissions following 18 March status
conference”’ dated 28 March 2013. They cross-referenced the two documents for purposes of the submissions in
support of stay of proceedings.
8 See ‘Defence Submissions regarding the Prosecution’s 11 April 2013 Disclosure of Material relating to its
Initial Contact with OTP-4, with Confidential Annexes A-E’, dated 18 April 2013, paras 9—25.
9 Ibid, para 27.
10 See ‘Defence Application to the Trial Chamber Pursuant to Article 64(4) of the Rome Statute to Refer the
Preliminary Issue of the Confirmation Decision to the Pre-Trial Chamber for Reconsideration’, dated 5 February
2013 [the ‘Defence Application’], para 25.
11 Ibid, para 2(c).
12 Ibid, para 2(a).
13 Ibid, para 2(b).

ICC-01/09-02/11-728-Anx3-Corr2-Red    02-05-2013  5/35  FB  T

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



No. ICC-01/09-02/11 6 2 May 2013

III—FRAUD-ON-THE-COURT ARGUMENT

16. As noted above, a central submission of the Defence is that the CD ‘was decided by
the PTC based upon fraudulent evidence.’14 It may be more convenient to deal with that

submission first.

17. The submissions in support of that aspect of the complaint are based as much on

PW-4’s own eventual retraction (in his 25 May 2012 interview to the Prosecution) of his

earlier statement that he was an eye-witness to the meeting of 26 November 2007, as on the

Prosecution’s failure specifically to draw the attention of the Pre-Trial Chamber to paragraph

33 of the Asylum Affidavit in which the witness had indicated—though he did not explicitly

assert—that he had not attended the meeting of 3 January 2008, but that a third person had

attended it and informed him about the accused’s participation. But the Defence contends that

the Prosecution’s wrongdoing in this regard goes even further. It includes the fact that the

Prosecution had deliberately applied to the Single Judge for authorisation to withhold the

entirety of the Asylum Affidavit from the Defence, during the confirmation hearing, on the

justification that the revelation of any part of the Asylum Affidavit to the Defence would

compromise the security of the witness by revealing his location at the time. In the Defence

argument, paragraph 33 of the Asylum Affidavit, set out alone, says nothing about the

location of the witness. It would then have been possible to disclose even that much to the

Defence without compromising the security of the witness. In the circumstances, the

Prosecution failure in that regard was an act of bad faith, in the order of fraud on the Court.

18. In their response, the Prosecution admitted that paragraph 33 of the Asylum Affidavit

should have been disclosed to the Defence or, at the minimum, specifically drawn to the

attention of the Single Judge of the Pre-Trial Chamber and to the Pre-Trial Chamber itself,

respectively during the application for authorisation to withhold disclosure to the Defence of

certain of the documents used in the confirmation process and during the confirmation

hearing itself. That is to say, the Prosecution admitted the error of non-disclosure of

paragraph 33 of the Asylum Affidavit. But they rejected the Defence contention that bad

faith, let alone fraud, had been implicated in the error.

19. According to the Prosecution, the error was entirely innocent and wholly explained by

the fact that their unnamed staff members entrusted with the review and analysis of the

document had failed to appreciate the significance of paragraph 33 of the Asylum Affidavit,

relative to PW-4’s statement to the Prosecution claiming that he had been at the meeting in

question. To counter the Defence allegation of bad faith and fraud on the Court, the

Prosecution submitted that there is nothing to suggest a systematic scheme on the

14 Ibid, para 2(c).
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Prosecution’s part to hide the document from the Court or from the Defence. In this

connection, they pointed out that during the confirmation hearing, they had twice provided

the Asylum Affidavit with no redaction to the Single Judge of the Pre-Trial Chamber on the

two occasions that they had applied for authorisation to withhold its disclosure; although they

now admit the error of failing specifically to point out the significance of paragraph 33 to the

Single Judge on either of those occasions. Furthermore, following the CD, they had fully

disclosed the document to the Defence. These facts, the Prosecution submit, are inconsistent

with bad faith and fraud alleged by the Defence.

20. In my view, more is required to prove fraud than the mere inferences urged by the

Defence to be drawn, however understandable their anxieties and frustrations may be,

resulting from the Prosecution failings in this regard. Indeed, the fact of disclosure of the

entire document on two occasions to the Single Judge of the Pre-Trial Chamber should be

enough to dissuade the Defence allegation of bad faith and fraud. Also, that the Single Judge

had indicated privity, at least, to the assessment of the content of the document and an

‘individual analysis’ of it,15 compose a factor not to be ignored in evaluating the allegation of

prosecutorial bad faith and fraud on the Court. Of course, basic considerations of good taste

and professionalism may not permit the Prosecution to put too fine a point on that factor, in

defending the allegation of fraud made against them, and they did not. For, they should also,

notably according to their own admission, have specifically directed the attention of the Pre-

Trial Chamber and the Single Judge to paragraph 33 of the Asylum Affidavit.

21. But, the view that the allegation of bad faith and fraud was not made out in the present

instance affords the Prosecution no refuge from censure from what may be, in other

circumstances, a grave error indeed. I note, for instance, their following sobering admission:

‘The reality is, however, that a review of the relevant records demonstrates that the potential

significance of paragraph 33 was not discovered until after the confirmation hearing, many

months after the Prosecution had submitted its redactions application to the Pre-Trial

Chamber.’16 [Emphasis added.] A prosecution office system that presents the unnerving

danger that lurks behind that admission earnestly calls for a thorough review by the

Prosecutor to ensure the fitness of the system for the desired purpose. The Prosecution

submissions do not reveal that such manner of systems review has been done, in order to

avoid a repeat of the error here in issue. In the circumstances, there is justification for the

concerns of the Defence ‘as to the extent to which the disclosure obligations of the
Prosecution have been fulfilled with respect to other aspects of the case and with respect to

15 See Prosecutor v Muthaura, Kenyatta and Ali (Fifth Decision on the Prosecutor’s Request for Redactions)
dated 18 August 2011 [Pre-Trial Chamber II, Single Judge] para 23.
16 See ‘Consolidated Prosecution response to the Defence applications under Article 64 of the Statute to refer the
confirmation decision back to the Pre-Trial Chamber’ dated 25 February 2013, para 37.
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those witnesses relied upon by the Prosecution for trial.’17 But the extent of the remedy urged

by the Defence as a result remains another matter. While more remains to be done to restore

confidence in full in the matter of the Prosecution’s disclosure obligations, it is nevertheless

encouraging that the Prosecution continued to reveal and admit lapses in their disclosure

compliance as they discovered them. It is also encouraging to note that the Prosecution saw

fit, with neither an application from the Defence nor a hint from the Chamber, to withdraw

charges against Mr Muthaura (who was originally a co-accused in this case) on grounds of

insufficient evidence or the prospect of it. These actions implicate reassuring elements of

integrity, professionalism and trust that the right thing will be done as the circumstances

arise.

22. In the circumstances, I share the view that only admonition of the Prosecution is

warranted for the failure to disclose the Asylum Affidavit. The reasons for it, in my

view, are the Prosecution’s own admission that the affidavit should have been disclosed and

their explanation for the mistaken failure to disclose. In my view, the ‘serious concerns’
alluded to in the Chamber’s decision18 in relation to the rights of the accused and the integrity

of the proceedings are anchored in the worrisome question reasonably provoked whether

similar failings have not occurred in the past in this case or may not recur in the future. It is

for that reason that I support the requirement of the Prosecutor and her deputy to certify

against these risks as a confidence-building measure. But, for reasons that will become

apparent in the course of this opinion, I am not convinced that the mistaken failure to disclose

the Asylum Affidavit itself has been established as having already violated the rights of the

accused in a manner that caused material prejudice or already undermined the integrity of the

judicial process. There is a threshold that must be met before the forces of the law are

unleashed substantively against a mistake. Whether such a threshold is captured in the maxim

de minimis non curat lex or in the rule of ‘harmless error’ is not as important as the general

idea itself.

IV—TWO PATHS TO A DECISION CONCERNING PW-4’s EVIDENCE

23. There are two paths that may be followed to the decision in this motion. One of them

is the path through public policy. The other is, of course, the path of avoidance of miscarriage

of justice. But the paths do cross.

17 See ‘Defence Submissions regarding the Prosecution’s 11 April 2013 Disclosure of Material relating to its
Initial Contact with OTP-4, with Confidential Annexes A-E’, supra, para 27.
18 See paragraph 95 of the Chamber’s Decision.
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The Path through Public Policy

24. ‘The life of the law’, Oliver Wendell Holmes Jr once famously declared, ‘has not

been logic: it has been experience.’ The conception and settling of the legal rules that govern

human conduct in society did not mostly result from ‘syllogism’. They have had more to do

with the ‘felt necessities of the time’, with the ‘prevalent moral and political theories’, with
‘intuitions of public policy, avowed or unconscious’, and, with ‘even the prejudices’ that
judges share with their fellow citizens. It would be wrong, he continued, to approach the law

in its embodiment of the story of the development of society, ‘as if it contained only the

axioms and corollaries of a book of mathematics.’19

25. It must be stressed that Holmes was not seeking to banish logic from the province of

the law. He knew that logic has its proper place. He insists only that is not as the tyrant of the

realm.

26. The public policy that he had identified as a major determinant of legal rules is

indeed, in Holmes’ further view, a critical ingredient in the formation of those rules through

the case law. As he put it: ‘Every important principle which is developed by litigation is in

fact and at bottom the result of more or less definitely understood views of public policy ...’.20

27. The directive role of public policy in solving legal problems in the courtroom is

distinctly identifiable in substance-oriented rules, like the one requiring criminal cases to be

conducted on their merits and not on mere technicalities. It discourages judges from

19 Oliver Wendell Holmes Jr, The Common Law [Boston: Little, Brown and Company, 1881] p 1. Some who
know that Holmes declared these views in his book entitled The Common Law, and whose stated object was to
‘present a general view of the Common Law’, [ibid] may be tempted to confine their relevance only to the
principal legal system known by that name. But that would be mistaken. Friedrich Karl von Savigny, the titanic
German jurist that wrote before Holmes, had expressed the view that law is an expression of the Volksgeist. By
that, he meant that law derives its meaning and content from the spirit of a people, to be found in their particular
characteristics and customs, and not from general principles of universal application. [See R W M Dias,
Jurisprudence, 5th edn [London: Butterworths, 1985] pp 376—378.] The relevance of Savigny in this discussion
calls for some caution. His focus was not the role of logic. He was joining issue with the idea of moral authority
of the natural law theory and the sovereign command of imperial enactments as the proper explanation for the
content of law. We are not concerned with that particular dispute now. He is cited here merely to link his view
in some confluence with that of Holmes, to trace the kernel of a certain thought identifiable in both common law
and civil law systems. Indeed, both Voltaire and Montesquieu are also reported to have maintained that law was
shaped by social, geographical and historical considerations. [Ibid, p 377; and Herman Kantorowicz, ‘Savigny
and the Historical School of Law’ (1937) 53 LQR 326 at p 335.] That confluence may be found on the plane of
abstraction that unites the respective views in the proposition that law is not merely an expression of an
unbending rational standard that applies to all at all times—be it logic (for Holmes) or universal principles (for
Savigny)—to the exclusion of all other considerations. In other words, certain non-rational elements, also valued
by society, also play a part in the formation of the law. Surely, Savigny would agree that the Volksgeist that he
had visualised would be imbued in its evolution with all those attributes that Holmes had identified as having ‘a
good deal more to do than the syllogism in determining the rules by which men [and women] should be
governed.’ [Holmes, supra, p 1.] Hence, Holmes’s observations are not peculiar to the common law. So, we
may beckon his guidance with more temerity.
20 Holmes, supra, p 35.
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disposing of cases on grounds of technicality and from allowing questions of technicality to

frustrate a case in the substance. In the specific context of the Rome Statute, these rules of

public policy possess power play in the courtrooms of the ICC, in light of the imperatives of

accountability that entirely explain the Court’s creation.

28. Mohamed Shahabuddeen is a jurist emeritus of the modern era whose pre-eminence in

the field of international criminal law transcends the ages. In a recently published

retrospection of his time on the Appeals Chamber of the ICTY, he had occasion to engage the

age-old debate among jurists, concerning the occasional tension between law and policy.

After a brief review of some nuances of the issue, and with the disclaimer that ‘the variations

of the policy oriented approach are many’ and his commentary does not cover all of them, he

concluded as follows: ‘It is the law, specific or general, which governs. There is difficulty in

agreeing that the judge has any kind of liberty to decide otherwise than in accordance with

the law existing as an objective set of legal principles.’21

29. Put that simply, the conclusion is readily accepted. The trouble, however, is that when

the so-called tension between law and policy arises, it is not always in a shape so stark. It

often concerns tensions between policy, on the one hand, and, on the other, the urge of logical

deductions or extrapolations from ‘the law existing as an objective set of legal principles’ but
not those principles themselves at the immediate level of objective appreciation. Matters

become more complex when the extrapolation urged from an objective set of legal principles

demands the immediate action of the decision maker, in circumstances that also invite care

for another set of objective legal principles that may not be immediately engaged but are

sufficiently visible and are certain to be encountered down the road being travelled in the

proceedings. Further still, the complex becomes more interesting when the immediate

outcome being urged on the force of logic of the existing law is a procedural outcome, while

the policy argument against the urge appears only in a holding brief for the more remotely

located legal norm that is substantive; for instance, should an indictment be dismissed on

legal technicality, when such an outcome will frustrate the victims’ right to the truth and to

justice?

30. When the outcome of the policy position is merely to preserve the eventual duel

between competing interests at the level of the substantive type of objective sets of legal

principles, without serious interlocutory prejudice to either interest (such as when the case is

not dismissed on mere technicality, so that guilt or innocence is determined on the merits), it

is difficult to accept an argument which insists that policy must always yield ground in every

21 Mohamed Shahabuddeen, International Criminal Justice at the Yugoslav Tribunal: A Judge's Recollection
[Oxford: OUP, 2012] p 84 [Kindle edition].
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clash with what is urged as objective principles of existing law. This, in my view, is the key

to resolving the seemingly complex puzzles presented in the current litigation, concerning the

questions whether the Trial Chamber should either (i) refer the CD to the Pre-Trial Chamber

for reconsideration or (ii) decide itself to reconsider that decision without the requested

reference to the Pre-Trial Chamber.

The Question of Referral Back to the Pre-Trial Chamber

31. Public policy is also implicated in procedural principles of efficiency in the

administration of justice. Some of these principles of efficiency include the rule that

encourages an end to litigation while discouraging its undue prolongation or complication. I

am not convinced that these considerations of public policy would condone the referral of this

case back to the Pre-Trial Chamber. First, it is notable that counsel had cited no precedent,

from national jurisdictions or the other international criminal courts, to show where a trial

court referred a criminal case back to the preliminary hearing judge (in national criminal

practice) or the indictment confirmation judge (in international criminal practice). Could it

really be that this is the first case ever to present questions—before trial on the merits—
concerning the reliability of evidence used to confirm an indictment? Or is there something

truly peculiar about the processes of the ICC that occasion this sort of litigation as a

preliminary issue to be settled before commencement of the trial? Defence Counsel suggests

the latter proposition. But I am not persuaded. The explanation for the dearth of precedent

may lie more with the fact that such questions usually merge with the trial on the merits,

where a truly weak prosecution case is quickly interred on the merits by a competent defence

counsel before she is called upon to make her own.22 The outcome serves the public policy of

ending litigation on the merits. The ‘unique’ features of the ICC are in no way inconsistent

with that approach to the conduct of criminal litigation.

32. Second, the logic is attractive on its face to the extent that the argument is that the CD

is the only basis for the conduct of trial: therefore, its possible vitiation would negate the

basis to proceed to trial. But, that logic would similarly hold that the discrediting of the case

for the prosecution in the course of the trial, in a manner that negates the evidential basis for

the CD, would also require the trial to be stopped in mid-stream and the case sent back to the

22 It may be noted that in national practice in adversarial systems that allow preliminary hearings or committal
proceedings, defence counsel do not usually employ that opportunity to attack the prosecution case with the aim
of defeating committal of the case for trial. Defence counsel seldom call their own witnesses for purposes of the
preliminary hearing. The reason for all that is because the achievement of discharge at that stage of preliminary
hearing does not rank as an acquittal that engages the plea of double jeopardy. The Prosecution may bring back
the same charges later, either with more evidence or by way of what is known in some jurisdictions as ‘preferred
indictment’ that by-passes the preliminary hearing altogether. Hence, defence counsel’s strategy is usually to
seize the opportunity presented by the preliminary hearing to discover the evidential strength of the prosecution
case to the extent possible and set up prosecution witnesses for impeachment at the merits phase of the case.
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Pre-Trial Chamber in order for it to reconsider the CD. Here, logic breaks down in the face of

good sense. Defence Counsel, presumably realising the problem during oral arguments when

that dilemma was put to him, replied that pragmatism would require that the matter be dealt

with in the stream of the trial, and not returned to the Pre-Trial Chamber. But if pragmatism

would recommend that approach, one sees no rational wall that blocks a similar operation of

pragmatism in the period close to commencement of the trial.

33. And, third, it can readily be seen that the ‘unique’ features of the ICC Statute, so

suggested, hold a real possibility of prolongation of the litigation. This is in light of (a) the

power of the Pre-Trial Chamber to invite the Prosecution to conduct more investigation for

purposes of tendering more evidence tending to establish reasonable grounds to believe that

the accused committed the offences charged; and (b) the right of the Prosecution to bring

back for confirmation (with new evidence) a case in respect of which a Pre-Trial Chamber

had earlier denied confirmation of charges. In the circumstances, sending the case back to the

Pre-Trial Chamber would not be consistent with the public policy requirement that there must

be an end to litigation.

34. It is notable also that the Defence in this case has, as it were, already complained that

the Prosecution strategy has already ‘led to the postponement of the commencement of trial,

and infringed Mr Kenyatta’s right to an expeditious trial.’23 But there is no need to compound

such a complaint, if justified upon its own particular inquiry (not engaged now), by acceding

to a Defence request that runs the risk of greater delay.

35. In view of the foregoing, it is correct to deny the request to send the case back to the

Pre-Trial Chamber. It now remains to consider the matter from the perspective of the

Chamber itself invalidating the CD.

The Path of Avoidance of Miscarriage of Justice

36. Although Defence Counsel make several arguments to support their request to

reconsider the CD and invalidate it, their entire request boils down to this basic proposition:

the CD should be ‘[reconsidered] in order to avoid a serious miscarriage of justice in the
present case.’24

37. The question is thus engaged whether failure to reconsider the CD and declare it

invalid will result in ‘a serious miscarriage of justice in the present case.’ That now sets us on

23 See Defence ‘Written Submissions Following 18 March 2013 Status Conference,’ dated 28 March 2013, Doc
No ICC-01/09-02/11-706, para 42.
24 Ibid, para 1.
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our path of avoidance of miscarriage of justice that was identified earlier as a path to decision

in this litigation.

38. In my view, the answer to the question thus engaged is a very simple and straight-

forward ‘No’. There will be no serious miscarriage of justice ‘in the present case’ if we do
not reconsider the CD and declare it invalid.

39. It helps to begin with a view of the meaning of ‘miscarriage of justice’? Black’s Law
Dictionary provides assistance: ‘a grossly unfair outcome in a judicial proceeding, as when a
defendant is convicted despite lack of evidence on an essential element of the crime.’ We
cannot possibly take that view of ‘the present case’. First, the assessment of ‘miscarriage of
justice in the present case’ must necessarily take into account whether justice ‘in the present
case’ has run its course, with no other opportunity for the accused to vindicate himself in that
course of justice. Here, we must consider that the trial ‘in the present case’ has not even
started. And the findings of the Pre-Trial Chamber cannot possibly be seen as a conviction ‘in
the present case’, such as engages the risk of ‘miscarriage of justice’ let alone the ‘serious’
brand of it. Hence, any serious fear of ‘serious miscarriage of justice’ can only arise after the
trial—it need not also be seen that the appeal—process has run its course ‘in the present
case’.

40. The merits phase of the present case is yet to come. The opportunity remains large

and undiminished for the Defence to destroy the weak case that they see in the prosecution.

And, it may be observed—though not as a critical factor—that the defence counsel are some

of the most experienced in the practice of international criminal law. It is difficult to envision

better counsel for the accused. They will, no doubt, represent their client well in that regard.

As a practical matter then, I see no fear of ‘serious miscarriage of justice in the present case’,
merely because of refusal to reconsider the CD and declare it invalid.

41. Second, if we are to accept (purely for purposes of argument and nothing more) that

‘miscarriage of justice in the present case’ may be assessed at the level of Pre-Trial Chamber

hearings only, even so, then the charge of miscarriage of justice is not sustainable merely

because of the forensic events involving PW-4. The Defence Counsel’s submission in this
respect is this: ‘Had the PTC been aware of the true nature of OTP-4’s evidence at the time of
its deliberation, the Defence submits that the PTC would not have confirmed the present case

for trial.’25 But, the fortitude of that proposition does not overcome the essential difficulties

in its path. The first is that the proposition is speculative. It is as such an inadequate basis for

a judicial decision.

25 Defence Application, para 31.
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42. But even accepting (again for purposes of argument) the reasonableness of a Chamber

admitting a speculation as a basis for decision, a persuasive view of this particular

speculation begins to recede very quickly when matched against certain pronouncements of

the Pre-Trial Chamber. Specifically, the Pre-Trial Chamber accepted that there was a meeting

held on 30 December 2007, at the State House in Nairobi: Mungiki members and Mr

Kenyatta were among the participants;26 he allegedly said he had the capability to organise

his people and mobilise them for any eventuality; he gave some MPs and Mungiki

coordinators KSh3.3 million each; [REDACTED] ‘was among recipients of money to
coordinate the Mungiki attack in Naivasha; also, ‘money distributed at this meeting was later
spent in part to buy the guns that were used in the attack in Nakuru.’27 The Pre-Trial Chamber

did not base these findings on the evidence of PW-4. It based them on the evidence of PW-

11, and the evidence of PW-12 and PW-6 that corroborated the evidence.28

43. Similarly, the Pre-Trial Chamber did not base their findings on the evidence of PW-4,

but on the evidence of PW-11 and PW-12, when they found as follows: ‘Maina Njenga
received a significant amount of money on at least two occasions in order for him to agree to

the common plan and make available the services of the Mungiki to the PNU Coalition for

the commission of crimes.’29 In this connection, the Pre-Trial Chamber found that Mr

Kenyatta allegedly gave Maina Njenga sums of money on two occasions—KSh8 million30

and KSh20 million.31 The Pre-Trial Chamber also found that Mr Kenyatta had allegedly

given KSh6 million to a person named [REDACTED], to engage in fresh enlistments in order

to replenish the ranks of the Mungiki from Thika for purposes of the Naivasha attack.32

44. So, too, did the Pre-Trial Chamber rely on PW-11 and PW-12 for the findings that

enlistment into the ranks of the Mungiki was done from among local Kikuyu youth of Thika,

Limuru and Naivasha, ‘for the specific purpose of participation in the commission of the
crimes in Naivasha.’ [REDACTED] was the Mungiki leader responsible for these enlistments

and he administered the oaths—and ‘was directly answerable to Mr Kenyatta, who had
specifically entrusted him with the task of recruiting “as many people as possible for
retaliatory attacks”.’33

26 Prosecutor v Muthaura, Kenyatta and Ali (Decision on the Confirmation of Charges Pursuant to Article
61(7)(a) and (b) of the Rome Statute), dated 23 January 2012, para 333.
27 Ibid, para 334.
28 Ibid, paras 334—336.
29 Ibid, para 363.
30 Ibid, para 363.
31 Ibid, para 364.
32 Ibid, para 395.
33 Ibid, para 396.
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45. These findings, in my view, do seriously upstage the Defence submission saying:

‘Had the PTC been aware of the true nature of OTP-4’s evidence at the time of its
deliberation, the Defence submits that the PTC would not have confirmed the present case for

trial.’34

46. This difficulty is not overcome by the subsequent attacks that the Defence Counsel

now make against the findings of the Pre-Trial Chamber35 based on the evidence of PW-11,

PW-12 and PW-6—often alleging that the findings were based on hearsay.36 This is because

the stated purpose of the Defence motion to invalidate the CD was on the thesis that, as the

CD now stands, the charges would not have been confirmed had the Pre-Trial Chamber ‘been
aware of the true nature of OTP-4’s evidence at the time of its deliberation.’ The entire

commitment of that thesis to PW-4 is all too clear from the grounds of the Defence motion

stated as follows:

 ‘Essential facts underpinning the Confirmation Decision by the PTC are no longer
relied upon by the Prosecution as evidence in support of the charges, as they are now
known to have been falsely alleged by a witness relied upon for those proceedings.’

 ‘The Confirmation Decision and the hearing on the confirmation of charges … have
been rendered unfair by reason of the Prosecution’s failure to draw the attention of the
PTC to crucial evidence undermining its case …’.

 ‘In the circumstances, the Confirmation Decision was decided by the PTC based upon
fraudulent evidence.’37

47. On the basis of that stated purpose and its thesis, the Defence may not now freely

change the original foundations of their article 64(4) application by attacking the Pre-Trial

Chamber in its findings that are independent of the evidence of PW-4. For purposes of the

present exercise, it does not matter that the Pre-Trial Chamber may indeed have been wrong

in making these findings that they made independent of the evidence of PW-4. What matters

is whether those findings would have led them to confirm the charges regardless of the

evidence of PW-4. The answer to that question is not assumed by the Defence’s attack
against those findings.

48. Nor, as a matter of policy, the legal authority of which is reviewed shortly, should

such post-confirmation attacks against the findings of the Pre-Trial Chamber be receivable as

a legitimate strategy to reopen a confirmation decision. It is necessarily a backdoor strategy,

34 Defence Application, para 31.
35 See generally ‘Defence Observations regarding the Impact of the Withdrawal of the Charges against Mr
Muthaura on the Case against Mr Kenyatta pursuant to the “Order requesting written submissions following 18
March status conference”’ dated 28 March 2013, [‘Defence Observations of 28 March 2013’].
36 For instance, see ibid, para 28(a).
37 Ibid, para 2.
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the implications of which, from the perspective of judicial precedent will be truly inimical to

the administration of justice in this Court. It will be the rare case indeed in which an accused

will be unable to find reasons to disagree with the findings of a Pre-Trial Chamber in a

confirmation decision. But it will be disastrous for the administration of justice in this Court,

to permit the development of practice, besides the permitted appeals process, according to

which confirmation decisions are reopened because a party has found legal arguments that it

can make against the findings of the Pre-Trial Chamber, in the manner here now engaged.38

The proper approach should be one which maintains that an accused that disagrees with the

findings of the Pre-Trial Chamber, on the basis that the confirmed case was weak, will have

ample opportunity at trial to demonstrate the weakness. He will eminently succeed in that

endeavour if the case is truly weak. In the circumstance, miscarriage of justice would not

have resulted.

49. It is, perhaps, opportune now to address a latent argument that may on a casual view

appear as supportive of the Defence application to refer the CD back to the Pre-Trial

Chamber or to invalidate the CD in this Chamber. The argument is this: Why proceed to trial

and have the Defence definitively destroy a possibly weak prosecution case, when that course

has obvious implications of costs to the accused (in the case of fee-paying accused) or to the

legal aid system (in the case of indigent accused)? This argument, in my view, is inadequate a

reason for the relief urged. First, the primary objective of the processes of this Court is to do

justice substantively. Cost-consciousness in the administration of justice is but an ancillary

consideration. Therefore, in the event of a conflict between the two objectives, doing justice

substantively must always prevail. And, secondly, the assumption is unfounded that it is less

costly to refer the case back to the Pre-Trial Chamber or to invalidate the CD, than to proceed

to trial on the merits in earnest. There will be far more costs thrown away, if the Pre-Trial

Chamber re-validates the CD following a referral back. So, too, will the costs be great indeed

if the Prosecution would bring back the charges with further evidence were the CD to be

invalidated by either Pre-Trial Chamber or the Trial Chamber as the case may be.

38 Notably, the Pre-Trial Chamber found, as regards the 30 December 2007 meeting: ‘The evidence placed
before the Chamber also provides substantial grounds to believe that, on 30 December 2007, there was a second
meeting at State House with Mungiki members and a number of MPs, where Mr Kenyatta was also present. This
is established to the requisite threshold by the testimony provided by Witness OTP-11, corroborated by Witness
OTP-12 and Witness OTP-6’ (Confirmation Decision, para 333.) As part of their submissions in the present
litigation, Defence counter-argues with the Pre-Trial Chamber in the following ways: ‘The Defence submits that
the factual determinations made by the PTC in respect of the 30 December meeting are not supported to the
requisite standard of “substantial grounds to believe”’ (Defence Observations of 28 March 2013, para 28), with
the repeated assertion: ‘the PTC failed to assess properly the evidence in this case, and reveals … fundamental
deficiencies in this confirmation process …’ (Defence Observations of 28 March 2013, paras 27, 28(g)).
Clearly, such arguments with a Pre-Trial Chamber on its findings are a wholly inadequate basis to warrant a
Trial Chamber or indeed the Pre-Trial Chamber to reopen a confirmation decision.
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50. In this connection, a line of jurisprudence of senior appellate courts in the United

States lends highly persuasive authority. In Costello v United States, for instance, the US

Supreme Court observed as follows:

In Holt v United States, 218 US 245, this Court had to decide whether an indictment should
be quashed because supported in part by incompetent evidence. Aside from the incompetent
evidence, “there was very little evidence against the accused.” The Court refused to hold that
such an indictment should be quashed, pointing out that “[t]he abuses of criminal practice
would be enhanced if indictments could be upset on such a ground.” 218 US at 248. The
same thing is true where, as here, all the evidence before the grand jury was in the nature of
“hearsay.” If indictments were to be held open to challenge on the ground that there was
inadequate or incompetent evidence before the grand jury, the resulting delay would be great
indeed. The result of such a rule would be that, before trial on the merits, a defendant could
always insist on a kind of preliminary trial to determine the competency and adequacy of the
evidence before the grand jury.39

51. Similarly, in People v Jones, an excerpt from which is set out in the opening

paragraphs of this opinion, the principle was confirmed more broadly, by the Supreme Court

of Illinois, that an indictment may not be challenged on grounds of insufficiency of the

evidence supporting its confirmation, unless all of the evidence adduced before the grand jury

was incompetent.40 In this regard, the Court made it clear, as a matter of policy, that once

some evidence exists in support of an indictment in addition to other evidence attacked as

incompetent, the indictment is not open to challenge on grounds that what is left as competent

evidence will be insufficient in value to support the indictment. In the words of the Court:

‘[I]t is neither necessary nor proper, in ruling upon a motion to quash an indictment, to

consider the evidence before the grand jury.’ It is in those circumstances that the Court made

the pronouncement quoted in the third paragraph of this opinion. It bears repeating the quote

more fully:

The question then is whether it will further the administration of justice to permit defendants
to challenge indictments on [the ground that an indictment was not supported by adequate or
competent evidence.] The law favors promptness in the dispatch of criminal business of the
courts when in harmony with the effective protection of the rights of the accused and the
interests of the public. The delay is great when an accused can assail an indictment on this
ground and cause the trial court to review all the evidence presented to the grand jury, as was
done in this case. Such procedure adds nothing to the assurance of a fair trial to which the
accused is entitled. We are of the opinion that the trial court should not inquire into the
adequacy and competency of the evidence before the grand jury.41 [Emphasis added.]

52. Jones was followed by the Appellate Court of Illinois in People v Moore,42 a case

with aspects that bear striking similarities with the matter here under consideration,

particularly as regards allegations of prosecutorial misconduct in failing to direct the attention

39 Costello v United States 350 US 359 (1956) [US Supreme Court] at p 363 (emphasis added).
40 People v Jones, supra, p 3.
41 Ibid, pp 4—5.
42 People v Moore (1990) 557 NE 2d 537 [Ill App Ct, 1 Dist].
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of the indictment confirming authority to other evidence that contradicted aspects of the

prosecution case. The accused had been convicted of sexual assault of an 11-year old girl.

One of his grounds of appeal was that the indictment was invalidated by perjured

information, because the Prosecution did not reveal to the preliminary hearing judge the

report of the first doctor (an emergency room doctor) who had performed a general physical

and pelvic examination of the victim on the date of the alleged rape. According to that doctor,

he had been told (among other things) that the assailant had used a gun; that the victim had

been pushed to the ground and bumped her head and was subjected to a consummated

vaginal rape. As part of his examination of the victim, the doctor had taken samples for the

rape kit as well as slides which he had examined for the presence of spermatozoa. He

reported that he did not find the presence of spermatozoa. He also reported that the victim

exhibited no signs of trauma and that her hymen was intact. But he noted that these did not

mean that sexual intercourse had not occurred. Three days later (following an intervening

weekend), a second doctor (the hospital’s director of cystology) examined three smear slides

taken from the victim on the day of the rape, using a different testing procedure. This second

test revealed the presence of spermatozoa, which indicated the occurrence of sexual

intercourse. The prosecution counsel who handled the case at the preliminary hearing

testified that he did not bring the first medical report to the attention of the preliminary

hearing judge, because he did not feel an obligation to do so, as the accused was then

represented by a public defender that had all the medical reports.

53. Notably, the basis of the judgment of the Appellate Court of Illinois (in dismissing the

accused’s attack against the validity of the indictment as founded upon perjured information)

was not on the reasoning that the public defender was in possession of the first medical

report. Instead, the Court reasoned as follows: indictments do not require the degree and

quality of proof that are required for a conviction, and if valid on their face will suffice to

require a trial of the charges on the merits; generally, an indictment will not be quashed

unless the accused can show ‘grave injustice’; and, as was confirmed in Jones, an indictment

will not be suppressed unless all the evidence upon which it is based was subject to

suppression.43 The Court further reasoned that an indictment may be based upon hearsay or

other testimony ‘because its validity depends not upon the character of the evidence but upon

its competence,’ unless the witness is legally disqualified, his testimony is considered
competent. Hence, the evidence of the prosecution counsel was competent to sustain the

indictment, thus making the indictment a proper one.44

54. People v Moore necessarily supports the reasoning that the claim of ‘grave injustice’
or ‘miscarriage of justice’ will be unsustainable for purposes of quashing an indictment,

43 Ibid, p 549.
44 Ibid.
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where there is other evidence on the record of the confirmation hearing that could sustain the

indictment, despite the possibility that prosecutorial error or perjured evidence of a particular

witness might result in the exclusion of some other item(s) of evidence used to support

confirmation of the indictment. And, as was held in Jones, the presence of such other

evidence precludes a retrospective inquiry into its sufficiency to support the indictment in the

absence of the evidence attacked as incompetent or corrupt. In People v JH, the Supreme

Court of Illinois held that ‘[t]here need only be “some evidence” to connect defendant to the
offense charged.’45 As long as that is the case, the accused could not validly complain of

prejudice.46

55. The obvious rationale for this principle is that there cannot be a credible case of

‘miscarriage of justice’ or ‘grave injustice’ occasioned by reason of insufficient evidence to
support confirmation of indictment, as long as the trial that lies ahead retains intact the full

opportunity for the Defence to expose a truly weak prosecution case for what it is on the

merits. As the Illinois Supreme Court observed in JH, ‘The most important protection for an
accused in our system of law is a fair trial itself.’47

56. The overriding policy considerations thus favour that cases move promptly to the trial

stage where weak cases will be exposed and disposed of, rather than be delayed by extended

litigation as to the sufficiency of evidence used to support confirmation of the indictment,

upon the wrong approach to the confirmation hearing as if it were ‘a “kind of preliminary
trial”’.48

57. At the ICC, and in the case at bar, the prospect of such extended litigation is very real,

in light of, first, the power of the Pre-Trial Chamber, or presumably of the Trial Chamber in

exercising the powers of the Pre-Trial Chamber,49 to invite the Prosecutor to conduct further

investigation in support of the charges.50 Secondly, the Prosecution has a right to return with

renewed charges supported by additional evidence against persons against whom

confirmation of charges was declined on the first try on grounds of insufficient evidence.51

And, thirdly, one complaint of the Defence engaged in the present litigation is that

disproportionate investigation (possibly resulting in a case of larger scope) was conducted

during the period following confirmation of charges. It must be presumed then that any

resulting invalidation of the current charges would foreseeably result in the reinstitution of

charges against the accused in a new case in which all the further evidence will be included

45 People v JH (1990), 554 NE 2d 961 at p 968.
46 Ibid.
47 Ibid, 966.
48 Ibid.
49 See Rome Statute, article 61(11).
50 See ibid article 61(7)(c)(i).
51 See ibid article 61(8).
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as additional evidence. Any resulting confirmation of the charges as a result of the fresh

confirmation exercise would have rendered entirely pointless—perhaps in a very negligent

way, in view of the time and costs thrown away in the case so far—a decision of this

Chamber that paved the way for such an outcome.

58. The connection of the foregoing legal and policy considerations with the fact of the

evidence of witnesses other than PW-4 indicated in the CD affords an ample basis to dispose

of the Defence argument that the Pre-Trial Chamber ‘would not have confirmed the present
case for trial’ but for the evidence of PW-4. But the difficulties with that speculation do not

end there.

59. Besides those direct findings that the Pre-Trial Chamber made with no evidential

connection to PW-4’s testimony, there is also the matter of the value of hearsay evidence. For

instance, feeling called upon to comment on the value of ‘indirect evidence’ as regards
confirmation of charges, the Pre-Trial Chamber observed as follows:

With respect to indirect evidence, the Chamber is of the view that, as a general rule, such
evidence must be accorded a lower probative value than direct evidence. The Chamber
highlights that, although indirect evidence is commonly accepted in the jurisprudence of the
Court, the decision on the confirmation of charges cannot be based solely on one such piece
of evidence.52

60. Notably, the Pre-Trial Chamber had indicated a view that ‘hearsay evidence’ is

encompassed within the meaning of ‘indirect evidence’.53 In light of the Pre-Trial Chamber’s
own predisposition against confirmation ‘based solely on one’ piece of indirect evidence, it is
certainly arguable that confirmation based on more than one piece of indirect evidence

remained a possibility for the Pre-Trial Chamber. That the Defence—or indeed another ICC

judge—may dispute the wisdom of that possibility does not revive the fate of the Defence

assertion that the Pre-Trial Chamber ‘would not have’ confirmed the present case for trial had
it known of the true nature of PW-4’s evidence.

61. It might also be useful to consider the following related observation of the Pre-Trial

Chamber:

In considering indirect evidence, the Chamber follows a two-step approach. First, as with
direct evidence, it will assess its relevance and probative value. Second, it will verify whether
corroborating evidence exists, regardless of its type or source. The Chamber is aware of rule
63(4) of the Rules, but finds that more than one piece of indirect evidence, which has a low
probative value, is preferable to prove an allegation to the standard of substantial grounds to
believe. In light of this assessment, the Chamber will then determine whether the piece of
indirect evidence in question, when viewed within the totality of evidence, is to be accorded a

52 Confirmation Decision, para 86.
53 Ibid, para 82.
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sufficient probative value to substantiate a finding of the Chamber for the purposes of the
decision on the confirmation of charges.54

62. It follows from the foregoing observations of the Pre-Trial Chamber itself that it was

open to it to confirm the charges upon the basis of indirect or hearsay evidence supplied by

PW-4, provided it was corroborated by other pieces of indirect or hearsay evidence. Indeed,

upon that hypothesis, the Pre-Trial Chamber might not even require any evidence from PW-

4. Strictly speaking, two pieces of hearsay evidence would do.

63. In the circumstances, it is to be considered that the Defence complaint may be taken

to be that—objectively viewed, without the Defence’s tinted lens of PW-4’s credibility (to be

discussed later)—the ‘true nature’ of PW-4’s evidence amounted to no more than hearsay

evidence as regards the allegation that Mr Kenyatta was present and participating at one or

more meetings contemplated in the Prosecutor’s theory of common criminal plan. I must
immediately note that the Defence complains, of course, that the fact that PW-4 had asserted

(in what he recanted after the confirmation to be) a lie that he was an eye-witness to the

meetings in question tasks his credibility in a manner so fundamental as to cut deep into even

any hearsay value of his statement. I shall return to the credibility argument later. In the

meantime, it is also to be noted that during the hearing of 18 March 2013, the Defence

Counsel himself submitted that the evidence of PW-11 and PW-12, upon whom the Pre-Trial

Chamber had also relied for the CD, provided only hearsay evidence. The mere possibility

then that it was open to the Pre-Trial Chamber to accept PW-4’s evidence as hearsay
evidence is sufficient to negate the Defence speculation that the charges would not have been

confirmed but for the evidence of PW-4 whom the Pre-Trial Chamber had accepted as an

eye-witness to the meetings. This is because it was open to the Pre-Trial Chamber to rely

upon the hearsay evidence of PW-4, corroborated by the two pieces of what according to the

Defence Counsel was hearsay evidence from PW-11 and PW-12. Indeed, strictly speaking, it

was open to the Pre-Trial Chamber to discount the evidence of PW-4 and yet confirm the

charges against Mr Kenyatta purely on the hearsay evidence of PW-11 and PW-12. Notably,

the roster of corroborating evidence relied upon by the Pre-Trial Chamber was not limited to

PW-11 and PW-12; there are also PW-1 and PW-6 upon whose evidence the Pre-Trial

Chamber had also relied.55

64. It is notable in this regard that in some jurisdictions that allow for preliminary

hearings, a procedure generally similar in purpose and format to the ICC confirmation

proceedings, an indictment may be confirmed on the basis of hearsay evidence alone. In this

connection, it has been noted, for instance, that in the US Federal Court, the ‘finding of

54 Ibid, para 87.
55 See, for instance, Confirmation Decision, supra, para 314.
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probable cause may be based on hearsay in whole or in part.’56 To a similar effect, the US

Supreme Court held in Costello v United States57 that a grand jury indictment was valid

notwithstanding that ‘all the evidence before the grand jury was in the nature of “hearsay”.’58

65. The foregoing should be enough to dispose of the Defence speculation that the Pre-

Trial Chamber ‘would not have confirmed the present case for trial’ had it ‘been aware of the
true nature of [PW-4’s] evidence at the time of its deliberations’.

66. But, it is also possible to consider the matter from the perspective of the credibility

challenge raised by the Defence against PW-4’s evidence, in the submission that the evidence

had been impaired beyond its hearsay value because he had lied about being an eye-witness

to the meetings. The submission also confronts certain impediments along its way.

PW-4’s Credibility regarded as of the Period up to the Confirmation Decision

67. The view of the PW-4’s lack of credibility will necessarily be limited, in its

assessment, to the period up to the rendering of the Confirmation Decision—not beyond. It

should not capture the later retraction made by the witness in the statement of 25 May 2012.

This is because the Defence argument is based on the proposition that the Pre-Trial Chamber

would not have confirmed the case for trial had it known the true nature of PW-4’s evidence.
Upon this view, the credibility challenge must be limited to the inconsistency between the

witness’s statement to the Prosecution used at the confirmation hearing (in which he claimed

to have attended the meeting of the morning of 3 January 2008), in contradistinction to the

Asylum Affidavit (at paragraph 33 of which he asserted to have not been an eye-witness to

that meeting but had only heard about the meeting from his close associates in the Mungiki

society who claimed to have attended the meeting with Mr Kenyatta).

68. One obstacle to the Defence’s attack against PW-4’s credibility from this point of
view is that he did not give oral testimony at the confirmation hearing. It is difficult to see the

correctness of a procedure that allows an absent witness to be wholly discredited successfully

on account of inconsistent statements. In the adversarial criminal justice system cross-

examiners are required to ask a witness whether the previous inconsistent statement was his

own, prior to putting the contradiction or using other evidence to prove the statement as that

of the witness (in case of the witness’s denial of authorship of the previous statement). Also

of significance is the requirement to put the inconsistency to the witness and give him or her

fair opportunity to explain the apparent inconsistency. Did the witness clearly lie? Or is the

56 Wayne LaFave et al, Criminal Procedure, 5th edn [St Paul, Minn: West Publishing, 2009] p 761.
57 Costello v United States 350 US 359 (1956) [US Supreme Court].
58 Ibid, p 363.
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inconsistency better explained by innocent confusion on his or her part or on the part of the

actual recorder of the document when not in the hand of the witness himself or herself? Was

there a typographical error? Etc. To be noted in this regard are the observations of an ICTR

Trial Chamber in Prosecutor v Nchamihigo saying, ‘Discrepancies attributable to the lapse of

time or the absence of record keeping, or other satisfactory explanation, do not necessarily

affect the credibility or reliability of the witness. In [evaluating the testimony of a witness],

the Chamber will consider whether the testimony was inconsistent with prior statements

made by the witness and, if so, the cause of the inconsistency.’59

69. Credibility is effectively challenged only where the witness proves either wholly

unable to explain the inconsistency or unable to explain it convincingly. Hence, it would have

been highly questionable that the credibility of the witness might have been properly

challenged by counsel during the confirmation hearing in his absence.

70. Indeed, it is notable that the Pre-Trial Chamber had itself observed as follows:

[T]he Chamber underlines that an oral testimony can have a high or low probative value in
light of the Chamber’s assessment, inter alia as a result of the questioning, of the witness’
credibility, reliability, accuracy, trustworthiness and genuineness. The final determination on
the probative value of the live testimony will thus depend on the Chamber’s assessment on a
case-by-case basis and in light of the evidence as a whole.60 [Emphasis added.]

71. For its part, the Appeals Chamber has noted that while the Pre-Trial Chamber may

evaluate credibility of witnesses in the course of the charges confirmation process, ‘the Pre-

Trial Chamber’s determinations will necessarily be presumptive, and it should take great

care in finding that a witness is or is not credible.’61

72. All this is not, of course, to say that the Pre-Trial Chamber would have properly found

it wholly insignificant, in its appraisal of the evidence before it, that there might have existed

a contradiction that was obvious on the face of two or more statements from the same

witness. But, then, that might have been a concern that the Pre-Trial Chamber would have

been free to resolve at the level of the particular factual point that the contradiction

concerned, as a divisible matter that might or might not have affected the general credibility

of the witness as regards other facts to which that particular witness would also have testified.

Even as regards the particular factual matter that was contradicted by paragraph 33 of the

Asylum Affidavit—i.e. whether or not PW-4 was in attendance at the meeting of 3 January

2008—it would be open to the Pre-Trial Chamber to consider whether the witness had a

59 Prosecutor v Nchamihigo (Judgment) dated 12 November 2008 [ICTR Trial Chamber] para 15 (emphasis
added).
60 Confirmation Decision, supra, para 85.
61 Prosecutor v Mbarushimana (Judgment on the Appeal of the Prosecutor against the Decision of Pre-Trial
Chamber I of 16 December 2011 entitled “Decision on the Confirmation of Charges”) dated 30 May 2012, para
48 (emphasis added).
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motive to distance himself, in his asylum application, from a meeting involving the apparent

planning of violence in the possible order of crimes against humanity; mindful that article 1F

of the Convention relating to the Status of Refugees permits denial of asylum to ‘any person
with respect to whom there are serious reasons for considering that ... he has committed a

crime against peace, a war crime, or a crime against humanity ...’. Hence, it is not to be

assumed that the Pre-Trial Chamber would automatically have found PW-4 to have lacked

credibility in whole or in part had the Chamber’s mind been specifically directed to paragraph

33 of the Asylum Affidavit.

73. Indeed, the foregoing analysis is wholly consistent with the views correctly expressed

by the Pre-Trial Chamber itself concerning the effect of inconsistencies:

The Chamber is aware of possible inconsistencies within one or amongst several pieces of
evidence and considers that inconsistencies may have an impact on the probative value to be
accorded to the evidence in question. However, inconsistencies do not lead to an automatic
rejection of the particular piece of evidence and thus do not bar the Chamber from using it.
The Chamber will assess whether potential inconsistencies cast doubt on the overall
credibility and reliability of the evidence and, therefore, affect the probative value to be
accorded to such evidence. The said assessment must be conducted with respect to the nature
and degree of the individual inconsistency as well as to the specific issue to which the
inconsistency pertains. In fact, inconsistencies in a piece of evidence might be so significant
as to bar the Chamber from using it to prove a specific issue, but might prove immaterial with
regard to another issue, which, accordingly, does not prevent the Chamber from using it
regarding that issue.62

74. The Pre-Trial Chamber’s view regarding the incidence of inconsistencies, as quoted

above, is eminently borne out by the jurisprudence of the ICTR Appeals Chamber. In

Prosecutor v Ntakirutimana, the Appeals Chamber observed as follows: ‘An appellant who
wishes a court to draw the inference that a particular witness cannot be credited at all on the

grounds that a particular portion of that witness’s testimony is wrought with irredeemable

inconsistencies has a high evidentiary burden: he or she must explain why the alleged

inconsistencies are so fatal to the witness’s overall credibility that they permeate his entire
testimony and render all of it incredible.’63 [Notably, the Defence has made no such

demonstration for purposes of the application now before this Trial Chamber.] And in

Prosecutor v Muvunyi, the ICTR Appeals Chamber held that ‘it is not unreasonable for a trier
of fact to accept some, but reject other parts of a witness’s testimony.’64 In Prosecutor v

Kamuhanda, for instance, the ICTR Appeals Chamber upheld the credibility finding in favour

62 Confirmation Decision, supra, para 92 (emphases added).
63 Prosecutor v Ntakirutimana and Ntakirutimana (Judgment) dated 13 December 2004 [ICTR Appeals
Chamber] para 254.
64 Prosecutor v Muvunyi (Judgment) dated 29 August 2008 [ICTR Appeals Chamber] para 128. See also
Prosecutor v Seromba (Judgment) dated 12 March 2008 [ICTR Appeals Chamber] para 110; Prosecutor v
Simba (Judgment) dated 27 November 2007 [ICTR Appeals Chamber] para 212; Prosecutor v Kamuhanda
(Judgment) dated 19 September 2005 [ICTR Appeals Chamber] para 248.
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of a witness despite inconsistencies in her testimony because the witness ‘was unwavering’ as
regards ‘the critical elements of her testimony against the Appellant.’65

75. The same considerations would also perturb the question whether the apparency of the

particular contradiction at issue establishes an objective truth of lack of credibility of this

particular witness, such as entirely nullifies all value out of his evidence as it was employed

to support the CD, in a manner that legitimises the claim of ‘miscarriage of justice’. In this

connection, one prosecutor is certainly entitled to take the position that it does; and, may, in

the result, withdraw the witness—and provoke the manner of litigation here now engaged.

But, that may not settle the objective question. For, a different prosecutor may have taken the

opposite view and insisted on retaining the witness on the list and calling him to testify, even

possibly treating him as a hostile witness, in light of the possible motives for asserting and

retracting his presence at the meetings, as part of the entire narrative of the case; hence

possibly avoiding the present interlocutory litigation. Hence, the objective truth of lack of

credibility resulting from the contradiction may be an open question, after all. As such, it

necessarily lacks the capacity of invalidating the CD: as opposed to merely raising

questions—even serious questions—about its validity. But those questions, however serious,

will not amount to ‘miscarriage of justice’ or ‘grave injustice’, as long as the opportunity
remains at the trial to expose the weakness of a prosecution case made vulnerable by those

questions.

76. On a related note, it is to be considered that in the course of this application, Defence

Counsel made a fulsome complaint that the Pre-Trial Chamber had confirmed the charges

notwithstanding the Defence’s robust attack on the credibility of PW-4 notably on grounds of

inconsistencies in his testimony. Indeed, the Defence had filed before the Pre-Trial Chamber

a table of 38 pages of analysis of the inconsistencies they argued to have existed in PW-4’s
evidence.66 As they put it: ‘we warned the Pre-Trial Chamber, about the quality of evidence,

and we were ignored quite considerably.’67 And, indeed, the Pre-Trial Chamber did clearly

acknowledge that the Defence teams did ‘on several occasions’ draw the attention of the Pre-

Trial Chamber to ‘alleged inconsistencies in specific items of evidence relied upon by the
Prosecutor at the confirmation of charges hearing, in particular with respect to Witness OTP-

4.’68

77. But these considerations have significance in at least two respects. First, it necessarily

underscores the fact that the Defence’s attacks on the credibility of PW-4 on grounds of

inconsistencies in his evidence are nothing new. And, second, it raises a serious question

65 Prosecutor v Kamuhanda, supra, para 138.
66 See ICC-01/09-02/11-374-Conf-AnxB.
67 Transcript of the status conference of 18 March 2013, p 10.
68 Confirmation Decision, supra, para 91.
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whether the CD should be declared invalid on the basis of the speculative possibility that the

Pre-Trial Chamber would not have confirmed the charges had one more inconsistency in the

witness’s evidence been brought to their attention.

78. It may, therefore, not so readily be assumed that had the Defence been afforded the

disclosure, during the confirmation proceedings, to enable it to attack the credibility of PW-4

by pointing out to the Pre-Trial Chamber the contradiction of paragraph 33 of the Asylum

Affidavit, the Chamber would have found PW-4 wholly without credibility and disregarded

his evidence in its entirety. That is yet, another obstacle to the Defence’s assertion that the
Pre-Trial Chamber would not have confirmed the case for trial had it known of the true nature

of the evidence of PW-4.

PW-4’s Credibility regarded as of the Period following the Charges Confirmation Process

79. The Defence would also understandably desire an assessment of the credibility of

PW-4 in a manner that encompassed the period following the charges confirmation process—
that is, up to and including the 25 May 2012 when he gave a further statement to the OTP. In

that statement, PW-4 recanted being a participant at two meetings: the 26 November 2007

meeting69 and an earlier meeting in which he had also claimed to have participated.70 But, he

maintained his original story that he was a participant at the 3 January 2008 meeting.71 It is to

be recalled that in his statement dated 2 September 2008, given to the Commission of

Investigation into the Post-Election Violence (CIPEV), he said he participated in the 3

January 2008 meeting.72 But, as has already been seen, in his Asylum Affidavit, he asserted

that someone else who had attended the meeting had told him about who else was there and

what was said.73 And in his statement to the OTP dated 27 September 2010, he asserted once

more, and with great details provided, that he was at the 3 January 2008 meeting.74

80. There is no doubt that all these apparent vacillations about his own participation in the

3 January 2008 meeting and the other meetings are a matter of great concern as to his

credibility. But it does not necessarily follow that his credibility has been so irremediably

impaired as to result in the invalidation of the CD—especially given the existence of

evidence other than his that would reasonably support the CD. This is because a judge,

obligated to assess his credibility from the perspective of the 25 May 2012 statement and all

his previous statements, is entitled to have careful regard to the circumstances of those

69 See KEN-OTP-0067-0604, paras 10 and 11.
70 Ibid, para 7.
71 Ibid, paras 14 and 15.
72 KEN-OTP-0005-0484, pp 10 and 11.
73 KEN-OTP-0043-0083, para 33.
74 KEN-OTP-0043-0002, paras 188—196.
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variations, the reasons offered for them, as well as the possibility of latent self-serving

motives that might have explained the variations. As noted earlier with particular regard to

the variations concerning his participation in the 3 January 2008 meeting, the assessor would

need to consider whether the exclusion norm stipulated in article 1F of the Refugee

Convention might have explained the witness’s denial of participation.

81. These considerations may, in the end, raise reasonable doubt against the reliability of

the witness as to the purport of his incriminating evidence. Still, such lingering doubt would

be insufficient to invalidate the CD automatically. This is mainly because the Appeals

Chamber has observed that the ‘Pre-Trial Chamber need not be convinced beyond a

reasonable doubt’, for purposes of confirmation of the charges.75 Hence, a confirmation

decision may still stand as valid, notwithstanding that a Pre-Trial Chamber may have reason

to accept the evidence of a witness as contributing to a matrix of factual elements in support

of the conclusion that an accused has a case to answer on the merits, despite elements of

contradiction attending the evidence of the particular witness viewed as a whole.

The Paradox of Assessing Credibility during the Confirmation Process

82. As a further matter, the submissions of the Defence may yet, from the perspective of

general principles, involve a certain manner of systemic incongruity that should not be

ignored in the processes of this Court. The incongruity lies in attracting to the confirmation

decision what may be viewed as a disproportionate probative value that is beyond its intended

purpose. It is to be recalled that the purpose is, in the words of article 61(5) and (7), to

‘establish substantial grounds to believe’ that the indictee committed the crime charged. That

is to say, the belief in question must be grounded upon evidential reality, not the mysteries of

faith. It may not then be that the drafters of the provisions in question had intended such

evidential reality to be appreciated at a level that is possibly confused with the standard of

proof beyond a reasonable doubt. But the insistence that the Pre-Trial Chamber must conduct

credibility of the witness on whose evidence reliance is placed for confirmation decisions

carries with it reasonable risk of such possible confusion.

83. In Prosecutor v Mbarushimana, the Appeals Chamber rightly rejected the suggestion

that the Pre-Trial is legally disabled from assessing the weight of evidence tendered by the

Prosecution at confirmation hearings. It was a question of law—as to existence of that

discretion in the Pre-Trial Chamber—that the Appeals Chamber was called upon to answer

on that occasion. But having answered that question, the Appeals Chamber went to great

length to point out the necessary limitations of the ‘ability’ of the Pre-Trial Chamber to

75 Mbarushimana Appeal Judgment, para 47.
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engage in evaluation of evidence; especially in comparison to the Trial Chamber.76 As noted

earlier, the caveats that the Appeals Chamber observed as regards the powers of the Pre-Trial

Chamber to assess evidence relates to the limited power as to findings of credibility. It is a

significant caveat.

84. It is, of course, an understandable strategy that Defence Counsel may, in particular

cases, attack a confirmation decision on grounds associated with such a credibility

assessment, where to do so, may, in their view, result in the invalidation of a confirmation

decision. But this may generate a certain pressure that may lead to a practice in which such

assessments are a necessary feature of the confirmation process. Alas, the crystallisation of

such a practice is something that defendants may find eventually inconvenient in cases not

dismissed at the confirmation stage. Even for purposes of the trial of such cases, the practice

may encourage the Trial Chamber to presumptively view as credible a witness whom the Pre-

Trial Chamber had already found credible in the proceedings before it. This is especially the

case, should the witness be unavailable for any reason to testify at trial.

85. And outside the courtroom, the practice in question will also lead to inevitable

confusion in the lay public’s perceptions of the criminal responsibility of accused persons

against whom charges have been confirmed, but who should enjoy presumption of innocence

until pronounced guilty by a Trial Chamber upon the proper proof. The presumption may be

eroded in the eyes of the lay public were they to be left with the impression that the Pre-Trial

Chamber had specifically assessed favourably the credibility of the witnesses upon whom it

relied to find substantial grounds to believe that the accused committed the crimes as

charged.

V—THE COMPLAINT CONCERNING POST CONFIRMATION INVESTIGATIONS

86. A notable twist that evolved in this litigation is that what came to be viewed as an

error of ‘disproportionate’ post-confirmation investigations managed to engage the

Chamber’s attention in a prominent way. This is particularly remarkable because the

Defence’s complaint in that regard had been initially raised with no deliberate focus on

suppressing the fruits of the post-confirmation investigations complained against as

disproportionate. Rather, the Defence’s original complaint on the matter had been oriented

towards the idea that the incidence of the post-confirmation investigations be reflected fairly

in the scheduling of the trial commencement date. To wit, allow the Defence more

preparatory time to meet the additional investigation demands upon them resulting from the

Prosecution’s post-confirmation investigations.77 In my view, that idea is wholly consistent

76Ibid, paras 47 and 48.
77 See transcript of status conference of 14 February 2013, pp 22 et seq.
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with the standard relief for the sort of complaint engaged here. Specifically, the typical relief

is to grant more preparatory time to the prejudiced party, by way of an appropriate

adjournment to a trial in progress or an adjustment of a date set for a trial that is yet to start.

87. I fully concur in the outcome of the Chamber’s decision that contemplates adjustment

of the date set for the commencement of the trial, in order to afford the Defence more

preparation time reasonably to contend with the incidence of the Prosecution’s post-

confirmation investigations. I regret, however, my inability to share much that my highly

esteemed colleagues have had to say in their reasoning along the way. There is a concern that

my colleagues’ pronouncements amount largely to the beginnings of drips of dicta that will

presently undermine the Prosecutor’s confidence in conducting post-confirmation

investigations when she sees the need; while possibly crystallising in the future into a hard

limitation that will forbid post-confirmation investigations, as a general rule, permitting them

only in ‘exceptional circumstances.’ Such a development is unjustifiable as a matter of law

and inhospitable to substantive justice. Additionally, its sustainability is highly questionable

as a matter of policy and practical implementation.

88. As a matter of law, the reasoning of my colleagues is not easily reconciled with

jurisprudence of the Appeals Chamber. Remarkably, my colleagues would prefer the view

that the controlling law is signalled in the following statement of the Appeals Chamber in

Mbarushimana: ‘As previously indicated by the Appeals Chamber, investigation should

largely be completed at the stage of the confirmation of charges hearing.’78 With respect, that

is not the controlling law. It is only a normative statement—what ‘should’, ‘largely’ be
done—made in an obiter dictum. Its obiter character is amply demonstrated by the

consideration that the Appeals Chamber was neither called upon to address—nor was it

addressing—the matter of the Prosecutor’s right to conduct post-confirmation investigations.

Rather, the Appeals Chamber uttered the obiter in a collateral reaction—not an inexorable

answer—to an argument made by the Prosecutor on a different subject. The Prosecutor’s
argument on that occasion was this: since the Pre-Trial Chamber would not have seen all the

Prosecution evidence during the confirmation process, the Pre-Trial Chamber should not

decline to confirm charges as a function of assuming the discretion to assess credibility and

weight of the prosecution evidence presented at the confirmation hearing such as would result

in a decision declining to confirm charges. It is in that context—not in the context of the

Prosecutor’s right to conduct post-confirmation investigations—that the Appeals Chamber

uttered the obiter in Mbarushimana that my colleagues now embrace with fervour as the

controlling law on the permissibility of post-confirmation investigations. But that obiter was

not inevitable even for the argument that provoked it. For, the Appeals Chamber could have

78 Prosecutor v Mbarushimana, supra, para 44.
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very clearly avoided it upon the alternative reasoning that the Prosecution was always free to

offer the most compelling evidence that it had for purposes of confirmation or failing that to

seek confirmation of charges afresh (as the Appeals Chamber actually reminded the

Prosecution) with all the evidence that it has but did not present or that it obtained upon

further investigation.

89. Actually, a closer look at the obiter in Mbarushimana will show that it may not

readily be seen as saying more than an earlier obiter in Lubanga that the Appeals Chamber

was reiterating in the main text and footnote 89 of the Mbarushimana judgment. And that

earlier obiter in Lubanga was this: ‘ideally, it would be desirable for the investigation to be

complete by the time of the confirmation hearing.’79 [Emphasis added.] So, what was

effectively expressed in the obiter in Mbarushimana is no more than a reiteration of the

continuing desirability of that ideal situation. That desirability and the ideal that it sponsors

do not, of course, easily attract variant opinion. The difficulty arises mainly when such

desirability of the ideal is sought now to be converted—through the backdoor—into a hard

norm that is clearly aimed at limiting prosecutorial investigations conducted after

confirmation of the indictment: a limitation that was already clearly considered and clearly

rejected by the Appeals Chamber, as will be seen next.

90. Indeed, the limitation that my colleagues seek to foster is not easily achieved as a

matter of law. It has been specifically considered and rejected—by the Appeals Chamber.

This is seen in the pointed ratio decidendi of the Appeals Chamber in the Lubanga case.

There, an appeal had been engaged against the following specific ruling of the Pre-Trial

Chamber, saying: ‘the investigation in the current case must be brought to an end by

the time the confirmation hearing starts, barring exceptional circumstances that might

justify later isolated acts of investigation.’80 In a straightforward reversal of that ruling, the

Appeals Chamber held as follows: ‘the Pre-Trial Chamber erred in finding that the

Prosecutor’s investigation in respect of Mr Lubanga Dyilo must be brought to an end before

the confirmation hearing, barring exceptional circumstances that might justify later isolated

acts of investigation.’81 To be clear, the Appeals Chamber held that the Pre-Trial Chamber’s
ruling was improper: whether as regards conduct of post-confirmation investigations outside

79 Ibid, footnote 89 referring to Prosecutor v Lubanga (Judgment on the Prosecutor's appeal against the
decision of Pre-Trial Chamber I entitled “Decision Establishing General Principles Governing Applications to
Restrict Disclosure pursuant to Rule 81(2) and (4) of the Rules of Procedure and Evidence”) dated 13 October
2006 [Appeals Chamber], para 54.
80 Prosecutor v Lubanga (Decision Establishing General Principles Governing Applications to
Restrict Disclosure pursuant to Rule 81 (2) and (4) of the Rules of Procedure and Evidence) dated 19 May 2006
[Pre-Trial Chamber I], para 39.
81 Prosecutor v Lubanga (Judgment on the Prosecutor's appeal against the decision of Pre-Trial Chamber I
entitled “Decision Establishing General Principles Governing Applications to Restrict Disclosure pursuant to
Rule 81(2) and (4) of the Rules of Procedure and Evidence”), supra, para 49.
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the frame-work of the charges in the particular case under consideration, or as regards post-

confirmation investigations relating to the prosecution of the charges in that case.82 As

regards the latter in particular, the Appeals Chamber observed as follows: ‘The duty to
establish the truth is not limited to the time before the confirmation hearing. Therefore, the

Prosecutor must be allowed to continue his investigation beyond the confirmation hearing, if

this is necessary in order to establish the truth. This is confirmed by article 61(9) of the

Statute, which stipulates inter alia that the charges may be amended before the trial has

begun. As the Prosecutor rightly pointed out, this indicates that the investigation does not

have to stop before the confirmation hearing.’83 Such a clear statement in a ratio decidendi of

the Appeals Chamber is not readily overridden by the mere fortuity of a non-essential obiter

in Mbarushimana addressing a question quite different in orientation.

91. To be sure, the view that the obiter dictum in Mbarushimana signals a change in the

jurisprudence in a manner that reverses the ratio decidendi in Lubanga is made more

implausible by the persuasive authority of the jurisprudence in international criminal law

regarding the expectation that an Appeals Chamber will follow its previous judgments,

barring exceptional circumstances clearly articulated in ample reasoning. In Prosecutor v

Aleksovski, the ICTY Appeals Chamber held that it should only ‘depart from a previous

decision after the most careful consideration has been given to it, both as to the law, including

the authorities cited, and the facts.’84 In coming to that conclusion, the ICTY Appeals

Chamber recognised that ‘the principles which underpin the general trend in both the
common law and civil law systems, whereby the highest courts, whether as a matter of

doctrine or of practice, will normally follow their previous decisions and will only depart

from them in exceptional circumstances, are the need for consistency, certainty and

predictability.’85 Clearly, the circumstances and terse content of the discussion implicated in

the obiter in Mbarushimana—certainly its lack of any advertence to the ratio decidendi in

Lubanga—reveal nothing at all about ‘the most careful consideration’ given to the reversal of

the clear stare decisis of the Appeals Chamber in Lubanga declining the idea of limitation of

the Prosecutor’s right to conduct post-confirmation investigations.

92. In the end, the Appeals Chamber’s ratio decidendi in Lubanga remains the controlling

law—and sensibly so. According to an epistemological observation from Stanley Fish:

‘Technical knowledge, divorced from what it is supposed to be knowledge of, yields only the

illusion of understanding.’86 Although not made in the specific context of Professor Fish’s

82 Ibid, paras 50—52.
83 Ibid, para 52.
84 Prosecutor v Aleksovski (Judgment) dated 24 March 2000 [ICTY Appeals Chamber] para 109. See also
Prosecutor v Perišić (Judgment) dated 28 February 2013 [ICTY Appeals Chamber] para 34.
85 Aleksovski, para 97.
86 Stanley Fish, How to Write a Sentence and How to Read One [New York: Harper, 2011] p 19.
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legal profession, the thought has parallel value to the work of judges and particular relevance

to the present discourse. For, it may be readily observed that technical knowledge of discrete

legal precepts, divorced in their application from the real or the human purposes of the law,

yields merely the illusion of justice. The judicial enterprise is chiefly the search for the truth:

in this Court it is the search for the truth about ‘unimaginable atrocities that deeply shock the
conscience of humanity.’87 The requirements of substantive justice do not then easily permit a

Trial Chamber of this Court to reject the fruits of an investigation in the judicial search for

the truth, mainly because of when the investigation was conducted.

93. Indeed, the wisdom of the ratio decidendi in Lubanga that sensibly trains focus

primarily on the importance of the search for the truth is amply borne out by the further

consideration that it will presumably be a development to be welcomed by the Defence if the

post-confirmation investigations produced exculpatory evidence that induces the Prosecutor

to withdraw charges against an accused. But it is not easy to accept a rationalisation that

would encourage post-confirmation investigations for purposes of exculpatory evidence, but

discourage it for purposes of incriminatory evidence in a manner that is not clearly connected

to any prejudice to the accused that the grant of more time could not cure.

94. The right remedy then will seldom be to forbid the use of the further evidence

resulting from the impugned investigation, where no clear prejudice to the Defence has been

shown such as is beyond reasonable cure by the grant of more time. It must specifically be

stressed that the correct remedy is hardly dictated properly by mere feelings of judicial

displeasure, with little or no bona fide connection to proven prejudice to the Defence. Indeed,

as a matter of substantive justice, judicial displeasure that is allowed to run with speed in

circumstances such as those now in consideration runs the undesirable risk of just as quickly

outpacing both the actual evidence of prejudice to the accused; and, ironically, possible

forensic advantages for him or her, were the case law to discourage the Prosecutor from

conducting post-confirmation investigations that may well result in exculpatory evidence.

True justice then quickly, too, becomes the real casualty. The table below may illustrate the

point.

PERIOD 1 PERIOD 2 PERIOD 3 PERIOD 4 PERIOD 5

CASE A Investigation DCC filed Charges confirmed Investigation continued Trial starts

CASE B Investigation Investigation continued DCC filed Charges confirmed Trial starts

87 See the preamble to the Rome Statute.
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95. The illustration above depicts the progression of prosecutorial and judicial activities

in two cases, prior to commencement of trial. The investigations in both cases begin in the

same time period (Period 1). Both trials also start in virtual tandem, in Period 5. But, the

difference in the progression of both cases occurs between Period 1 and Period 5. For Case A

(the impugned case), the Document Containing the Charges is filed immediately after Period

1—that is, in Period 2, when the Prosecution feels it has received sufficient evidence to

obtain confirmation. Hence, the charges are confirmed in Period 3. But the Prosecution feels

a need for further and better evidence, and so continues investigation during Period 4, after

confirmation of charges.

96. In contrast, in Case B (the model that my colleagues may consider the ‘ideal’ case),

the Prosecution does not file the DCC during Period 2, though there is sufficient evidence to

confirm the charges. Instead, the Prosecution uses Period 2 to continue investigating for

further and better evidence. Having obtained such further and better evidence, it finally files

the DCC in Period 3. Charges are confirmed in Period 4. And the trial is promptly scheduled

to start in Period 5—the same period that Case A is scheduled to start.

97. Without a doubt, the picture shows Case B as much the tidier case in its progression,

purely for purposes of judicial case management.88 And it would be inconceivable to

contemplate suppressing the product of ‘Investigation continued’ in Period 2 in Case B. But

that picture, as it were, presents no compelling view of a substantive reason that the product

of ‘Investigation continued’ should be considered for suppression in Case A, merely because

it was obtained in Period 4, in violation of judicial sensibilities as to a tidier manner of

conducting a prosecution.

98. Quite naturally, objection may be registered against the foregoing argument: to the

effect that the reason for desiring to suppress the product of ‘Investigation continued’ in Case
A may not be ‘merely’ because the further evidence was obtained in Period 4 in an untidy

way, rather than in Period 2. Still, the objection will not diminish the force of the argument

against suppression of the evidence, for the following reasons. First, unless a clear

demonstration of prejudice is shown, nothing compels a change in the view that the

suppression results ‘merely’ from the fact that the further evidence was obtained in Period 4,
rather than in Period 2 as the period considered preferable to the judges for purposes of

further investigation. And, second, even when clear prejudice to the Defence is established,

the suppression may still remain unjustifiable, unless a compelling reason is shown that the

trial commencement date must remain immovable in Period 5, rather than suitably adjusted to

88 But the model of Case A may have other salutary values that are not as readily achieved in a Case B scenario,
such as the need for an earlier judicial intervention in an effort to arrest deteriorating peace and security.
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a later period in order to provide the Defence the further time they may reasonably need as an

incident of the Prosecution ‘Investigation continued’ in Period 4.

99. It is further to be considered, as a matter of policy and practicality, that a rule of

limitation that engages the question whether the post-confirmation investigations in particular

circumstances had resulted from what my esteemed colleagues describe as lack of ‘proper’ or
‘thorough’ or ‘full’ investigation is not easily implemented. Contrary to public policy, it will

merely invite needless interlocutory litigation, especially as to what amounts to ‘proper’ or
‘thorough’ or ‘full’ investigation. The determination of the question will necessarily require a

judicial inquiry as to the proper standards of prosecutorial investigations; and, whether those

standards were complied with in the complex and varied circumstances of particular cases.

The question is necessarily provoked as to what should inform the judicial appreciation of the

correct standards. Will it be judges’ own proven experience as expert investigators of serious

crimes? Or will it be the views of opposing parties? Or will it be the views of expert

witnesses specially called to answer the question? An expert witness will necessarily have to

review precisely all that the Prosecution did in their investigation and will write an expert

witness’s report to be considered by the Chamber. Apart from the complexity alone of such

an inquiry, and the question whether it enhances or hinders efficiency in the judicial process,

there is also the matter concerning whether the inquiry can even be conducted properly

amidst questions that will inevitably arise as regards protection of the legal professional

privilege that may prevent such an inquiry from being conducted meaningfully. This is all to

say, the ‘new’ legal regime that my colleagues might like to see in place is easier to write on

paper in conclusory judicial dicta than to implement in practice.

100. In the final analysis, it is readily accepted that prejudice to the accused may be

occasioned where an overwhelming tranche of the fruits of late prosecutorial investigation is

dumped upon the Defence. The prejudice will speak for itself if there is inadequate time—
reasonably considered—for the Defence to take the new information into the stride of its

case. And the limitation on the Prosecutor’s ability to use the new material is self-evidently

engaged, if provision of more time to the Defence is neither reasonably possible nor in the

interest of justice. Beyond those constraints, one sees little justification in limiting the

prosecutorial right to post-confirmation investigations as a matter of general principle that

would permit such investigations only in ‘exceptional circumstances’.

CONCLUSION

101. In conclusion, the complaints of the Defence are wholly understandable. They are not

brushed aside as merely fanciful. The right recourse, however, is not to refer the confirmation

decision back to the Pre-Trial Chamber or to invalidate it or to stay the proceedings. In
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particular, the complaints do not implicate miscarriage of justice or impossibility of a fair

trial, given the remedial ability of the trial process to deal with such matters within its own

remit. In this connection, we must heed the counsel of the Illinois Supreme Court in their

following observation: ‘The most important protection for an accused in [the adversarial]

system of law is a fair trial itself,’ and not protracted litigation about the confirmation

proceedings. It is a counsel of efficiency and good policy that is not prejudicial to an accused

person in any real sense of the idea of prejudice.

102. I believe that a reprimand to the Prosecution is warranted and sufficient for the

disclosure failings revealed. But, the application and related requests are rightly dismissed in

all other respects.

Dated 2 May 2013, at The Hague

Chile Eboe-Osuji
Judge
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