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belonged to the African Union.' This is especially apparent in respect of vehicles and
uniforms. Several witnesses highlighted that AU vehicles had unique features: they were
“white closed top vehicles with markings on the two sides of the vehicles”,® these
markings differentiating them from other white vehicles.!® The unique features of AMIS
uniforms (“khaki uniform [...] different from the Sudanese military uniforms”) are also

highlighted by the evidence.®

120. One witness reports that Abdallah Banda prevented one of the soldiers from
driving away in one of the vehicles appropriated during the attack by saying that “some of
their colleagues lost their lives to get it” (i.e. the vehicle), ® which points to Abdallah
Banda’s awareness of the provenance of that vehicle. Another witness refers to Saleh Jerbo

giving orders in respect of the distribution of the loot.!®

121. The attackers’ intent to keep the appropriated items for their personai use can
reasonably be inferred both from the fact that those items were still in the possession of the
attackers after the attack and were not returned to their legitimate owners,'® and from the
fact that, according to some witnesses, the AU markings appearing on AMIS vehicles were
later removed and covered with mud.’® Accordingly, the Chamber is satisfied that there
are substantial grounds to believe that these items were appropriated with a view to

devoting them to the personal use and benefit of the attackers.

179 See infra 86.

18 Summary of Statement of Witness 466, DAR-OTP-0179-0158 at 0164, para. 20. Revised summary of
transcript of interview of Witness 304, DAR-OTP-0171-0258 at 0279, para. 159. ‘
181 Summary of Statement of Witness 466, DAR-OTP-0179-0158 at 0164, para. 23.

182 Revised summary of transcript of interview of Witness 314, DAR-OTP-0171-0370 at 0384, para. 108;
Revised Summary of interview transcript of Witness 312, DAR-OTP-0171- 0335 at 0361, para. 152; Summary
of interview transcript of Witness 433, DAR-OTP-0170-0435 at 0458, para. 131.

18 Summary of Statement of Witness 466, DAR-OTP-0179-0158 at 0166, para. 29.

184 Revised summary of interview transcript of Witness 312, DAR-OTP-0171-0335 at 0359, para. 138.

185 See the evidence quoted above, in paragraph 115.

18 Summary of Statement of Witness 466, DAR-OTP-0179-0158 at 0165, para. 27. Summary of Interview of
Witness 441, DAR-OTP-0179-0105 at 0115, para. 45. Revised summary of transcript of interview of Witness
314, DAR-OTP-0171-0370 at 0385, para. 120.
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122. On the basis of the above, the Chamber is satisfied that there are substantial
grounds to believe that the subjective element (specific intent) of the crime under article

8(2)(e)(v) of the Statute is fulfilled.

123. On the basis of the above, the Chamber is satisfied that there is sufficient evidence
to establish substantial grounds to believe that the crime charged under Count 1 was

committed.

IX. INDIVIDUAL CRIMINAL RESPONSIBILITY

A. General remarks

124. At the outset, the Chamber notes that “without excluding any other applicable
mode of liability”, ¥ the Prosecutor charges Abdallah Banda and Saleh Jerbo with
individual criminal responsibility “as co-perpetrators or as indirect co-perpetrators under
~ Articles 25(3)(a) and/or 25(3)(f)"** for the war crimes listed in Counts 1 to 3 of the DCC.
The Chamber however recalls that, in accordance with article 67(1)(a) of the Statute and
rule 121(1) of the Rules, the suspects must be informed in detail of the nature, cause and
content of the charges brought against them. In addition, regulation 52(c) of the
Regulations of the Court requires the Prosecutor to indicate in the document containing
the charges the precise form of participation under articles 25 and 28 of the Statute. The
Chamber will therefore restrict its analysis to the modes of liability specifically addressed
by the Prosecutor in the DCC.'® The allegations under article 25(3)(f) of the Statute have

already been analysed herein under Count 1.1%

187 JCC-02/05-03-09-79-Red, para. 114.

188 Jbid.

189 See similar view taken by Pre-Trial Chamber III in the case against Jean-Pierre Bemba in the Decision
Adjourning the Hearing pursuant to Article 61(7)(c)(iii) of the Rome Statute, ICC-01/05-01/08-388, para. 39 “it
is the responsibility of the Prosecutor to build and shape the case according to his statutory mandate
pursuant to article 54(1)(a) of the Statute. The responsibilities of the [Pre-Trial] Chamber lie in exerting
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125.  In the present case, it is alleged that Abdallah Banda and Saleh Jerbo personally led
and took part in the attack on the MGS Haskanita,'! as charged in Count 2 of the DCC,
and in the context of which the crimes charged under Counts 1 and 3 were also committed.
Accordingly, the Chamber will start by assessing the evidence adduced in support of the
allegation that the suspects are criminally responsible as co-perpetrators within the
meaning of article 25(3)(a) of the Statute for one or more of the crimes charged. Only if the
Chamber finds that there are no substantial grounds to believe that either Abdallah Banda
or Saleh Jerbo are responsible as co-perpetrators for one or more of the crimes charged by
the Prosecutor will it analyse the evidence with a view to ascertaining whether there are
substantial grounds to believe that either or both of the suspects committed the crimes set

out in the DCC through their subordinates, as indirect co-perpetrators.

B. Concept and elements of co-perpetration

126. The Chamber reaffirms the concept of co-perpetration based on the notion of joint

control over the crime, as defined in the Lubanga case in the following terms:

[t]he concept of co-perpetration is originally rooted in the idea that when the sum of the co-
ordinated individual contributions of a plurality of persons results in the realisation of all
the objective elements of a crime, any person making a contribution can be held vicariously
responsible for the contributions of all the others and, as a result, can be considered as a
principal to the whole crime.!%?

[tThe concept of co-perpetration based on joint control over the crime is rooted in the
principle of the division of essential tasks for the purpose of committing a crime between
two or more persons acting in a concerted manner. Hence, although none of the
participants has overall control over the offence because they all depend on one another for

judicial oversight during the pre-trial proceedings and rendering its decision in accordance with article 61(7)
of the Statute.”

1%0 See paras. 95-97 above.

191 J[CC-02/05-03/09- 79-Red, paras. 72 and 75.

192 JCC-01/04-01/06-803-tEN, para. 326; ICC-01/04-01/07-717, para. 520.
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its commission, they all share control because each of them could frustrate the commission
of the crime by not carrying out his or her task.1

127. " As consistently held in the jurisprudence of the Court, the concept of co-
perpetration or joint commission of crimes encompasses both objective and subjective
elements. On the basis of the evidence submitted by the Prosecutor in support of each
charge, the Chamber may only confirm the charges brought against the suspects in the
DCC as co-perpetrators if both the objective and the subjective elements of co-
perpetration, attain the threshold of substantial grounds to believe required by article 61 of

the Statute.

1. Objective Elements

128. In the view of the Chamber, the objective requirements of co-perpetration based
on joint control over the crime are the following: (a) the suspect must be part of a common
plan or an agreement with one or more persons; and (b) the suspect and the other co-
perpetrator(s) must carry out essential contributions in a coordinated manner which

results in the fulfilment of the material elements of the crime.’**

(a) the suspects must be part of a common plan or agreement with one or more persons

129. The first objective requirement of co-perpetration based on joint control over the
crime is the existence of an agreement or common plan between two or more persons who

physically carry out the elements of the crime.' The common plan must include an

193 JCC-01/04-01/06-803-tENG, para. 342.

194 [CC-01/05-01/08-424, para. 350. See also ICC-01/04-01/06-803-tEN, paras. 343 to 347; ICC-01/04-01/07-717,
paras. 522 to 526; ICC-02/05-02/09-243-Red, para. 160.

195 JCC-01/04-01/06-803-tEN, para. 343; ICC-01/04-01/07-717, para. 522.
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element of criminality.!% Such a plan does not need to be explicit as its existence can be

inferred from the subsequent concerted action of the co-perpetrators.’’

130. The Prosecutor alleges that, on 29 September 2007, after the attack by the GoS forces
on the joint JEM Splinter Gfoup, SLA-Unity and SLA-Abdul Shafie forces near their camp
in Dalil Babiker, Abdallah Banda and Saleh Jerbo held a meeting with commanders and
troops of JEM Splinter Group and SLA-Unity.!*® During this meeting, a plan to attack the

MGS Haskanita compound was agreed upon.'

131.  That the said meeting did indeed take place is confirmed by the evidence
provided in the present case. Most of the witnesses indeed refer to a number of rebel
commanders gathering in the aftermath of the attack by the GoS on rebel forces on the
morning of 29 September 2007.2% Many of the witnesses mention Abdallah Banda and
Saleh Jerbo as participants in that meeting,”! and some even claim to have seen either or

both of them.202

132.  The evidence presented by the Prosecutor provides substantial grounds to believe
that, during the aforementioned meeting, the commanders, including Abdallah Banda and

Saleh Jerbo, came to the agreement to attack the MGS Haskanita. One witness states that

196 JCC-01/04-01/06-803-tEN, paras. 344 and 345; ICC-01/04-01/07-717, para. 523.

197 Ibid.

198 JCC-02/05-03/09-79-Red, paras. 65 to 68.

199 JCC-02/05-03/09-79-Red, para. 69.

200 Revised summary of interview transcript of Witness 304, DAR-OTP-0171-0258 at 0274, para. 120; Revised
summary of transcript of interview of Witness 305, DAR-OTP-0171-0290 at 0293, para. 24; Revised summary
of transcript of interview of Witness 307, DAR-OTP-0171-0308 at 0312, para. 36.

201 Revised Summary of interview transcript of Witness 304, DAR-OTP-0171-0258 at 0276, para. 135; Revised
Summary of transcript of interview of Witness 305, DAR-OTP-0171-0290 at 0293, para. 25; Revised summary
of interview transcript of Witness 306, DAR-OTP-0171-0298 at 0302, para. 28. .

202 Revised summary of interview transcript of witness 304, DAR-OTP-0171-0258 at 0276, para. 137 “1 saw the
group including (...) Abdallah Banda and (...) and the officers sitting together”; Revised summary of
transcript of interview of Witness 307, DAR-OTP-0171-0308 at 0320, para. 93 “There was a meeting of
commanders while we were hiding from the government airplane (...) There were about twenty of them
sitting under a tree (...) I saw for myself, Salih Jerbo, Abdallah Banda”; Summary of Interview of Witness
441, DAR-OTP-0179-0105 at 0110, para. 22 “The commanders who were present for the meeting were the
commanders from [REDACTED] movement, including (...) BANDA, (...) The SLA Unity commanders were
(...) Salih Mohammad Adam JERBO”.
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he heard that during the meeting it was decided “to attack the AU in Haskanita”.2 In
addition, several indirect witnesses confirm that immediately after the meeting the rest of
commanders and troops were told to go on a “mission” to attack the MGS Haskanita

compound.?%

133. Nonetheless, very little evidence was provided at this stage to support one aspect of
the allegations agreed by the Prosecutor and the Defence. In paragraph 68 of the DCC it is
alleged that “[a]t this location, [Redacted] BANDA and JERBO held a meeting with
commanders and troops of the JEM Splinter Group and the SLA-Unity [Redacted] (...)".2*
‘ Indeed, only one witness appears to suggest that troops participat%ed in the meeting, but
later on in the statement, the same witness states that it was a comr!nanders’ meeting only,
adding that he was not present at the meeting.?% The other four wi}tnesses who mention a

meeting consistently refer only to “commanders” in reference to %the persons who were

present at the meeting.2
|

134. That being said, the evidence submitted at this stage provi'des the Chamber with

substantial grounds to believe that:

203 Summary of Interview of Witness 441, CAR-OTP-0179-0105 at 0110, para. 25.

204 Revised Summary of interview transcript of Witness 306, DAR-OTP-0171-0298 at 0299, para. 11 “Banda
asked us to go with him on a mission. We moved during the night and he took us to attack the African
Union”; Revised Summary of Transcript of Interview of Witness 307, DAR-OTP-0171-0308 at 0313, para. 39;
Revised Summary of interview transcript of Witness 312, DAR-OTP-0171-0335 at 0342, para. 44 “Between
5pm and 6pm, Salih JERBO, (...) and other JEM and SLA Unity commanders and Abdallah BANDA came in
their vehicles and found us there. As soon as they arrived, they ordered us to go on a mission”; Revised
Summary of Transcript of Interview of Witness 314, DAR-OTP-0171-0370 at 0388, para. 144 “One thing that I
am certain of is that Salih JERBO (...) came and told one of us that they were going to attack the African
Union compound along with Abdallah BANDA'’s JEM group people”; Summary of interview transcript of
Witness 433, DAR-OTP-0170-0435 at 0441, para. 43.

205 JCC-02/05-03/09-79-Red, para. 68 [Emphasis adeed].

206 Revised summary of interview transcript of Witness 304, DAR-OTP-0171-0258 at 0268, para. 80; at 0272,
para. 105; at 0274 para. 120; and at 0276 para. 135.

207 Revised Summary of transcript of interview of Witness 305, DAR-OTP-0171-0290 at 0293, para. 24;
Revised Summary of interview transcripts of Witness 306, DAR-OTP-0171-0298 at 0302, para. 28; Revised
Summary of Transcript of Interview of Witness 307, DAR-OTP-0171-0308 at 0320, para. 93; Summary of
Interview of Witness 441, DAR-OTP-0179-0105 at 0110, para. 22.
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(@) The “commanders”, including Abdallah Banda and Saleh Jerbo, who
masterminded the attack were not far removed from the troops that they led to
attack the MGS Haskanita.?”® One witness even clarifies in relation to the structure
of JEM that “(...)I got my orders from different people. Each vehicle would have a
person in charge but I don’t know the rank that the person would be. He would be
tasked to be in charge and then next time, someone else would be in charge.”?%®
Another witness further explains that “(...) In each vehicle there is a commander

and it was these commanders who blew a whistle (...)”;?° and

(b) Although some of the witnesses suggest that the troops were originally told or
asked to go behind “government soldiers in Haskanita”, ?! the statement of
numerous witnesses provide the Chamber with substantial grounds to believe that
when arriving at the MGS Haskanita compound, at the very latest, the troops
realised that they were attacking the “African Union”, having learned of which

some of them decided to withdraw.212

208 Revised Summary of the Interview Transcript of Witness 304, DAR-OTP-0171-0258 at 0277, para. 140
“Abdallah Banda told us ‘we are going now on a mission to Haskanita’. Said he spoke directly to the
soldiers”; Revised Summary of transcript of interview of Witness 305, DAR-OTP-0171-0290 at 0293, para. 26;
Revised Summary of interview transcript of Witness 306, DAR-OTP-0171-0298 at 0301, para. 22 “Abdallah
Banda came to me and two colleagues (we had a vehicle) and asked us to join him in an attack against
government troops” and at 0305 para. 48; Revised Summary of interview transcript of Witness 312, DAR-
OTP-0171-0335 at 0354, para. 108; Revised Summary of Transcript of Interview of Witness 314, DAR-OTP-
0171-0370 at 0381, para. 84 “Salih JERBO and another person came to our place and said that unfortunately
the GoS attack had taken place, and we had to go and do some work. He told one of us openly and
straightforward that they were going to HASKANITA and that they were going to attack the Africans in
Haskanita together with JEM.”

209 Revised Summary of interview transcript of Witness 306, DAR-OTP-0171-0298 at 0305, para. 49.

210 Revised Summary of interview transcript of Witness 312, DAR-OTP-0171-0335 at 0349, para. 80.

211 Revised Summary of interview transcript of witness 304, DAR-OTP-0171-0258 at 0266, para. 64 and at
0276, para. 136; Revised Summary of transcripts of interview of Witness 305, DAR-OTP-0171-0290 at 0292,
para. 21; Revised Summary of interview transcript of Witness 306, DAR-OTP-0171-0298 at 0301, para. 22;
Revised Summary of Transcript of Interview of Witness 307, DAR-OTP-0171-0308 at 0312, para. 37; Revised
Summary of interview transcript of Witness 312, DAR-OTP-0171-0335 at 0342, para. 44; Revised Summary of
Transcript of Interview of Witness 314, DAR-OTP-0171-0370 at 0381, para. 84.

*212 Revised Summary of interview transcript of witness 304, DAR-OTP-0171-0258 at 0272, para. 105 “(...) the
higher ranking persons had a meeting and said that there were government soldiers in Haskanita. When we
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From the foregoing, the Chamber infers that there are substantial grounds to believe that
at least some of the troops that eventually participated in the attack decided to continue
their participation in the attack despite being able, like some others, to withdraw and thus

shared with their commanders the common plan to attack the MGS Haskanita compound.

135. Based on the evidence presented by the Prosecutor, the Chamber is satisfied that
there are substantial grounds to believe that both Abdallah Banda and Saleh Jerbo,
together with other commanders of the JEM Splinter Group and SLA-Unity, participated
in a meeting on 29 September 2007, at which the attack against fhe MGS Haskanita
compound was decided and planned. The Chamber is also satisfied that there are

substantial grounds to believe that at least some of the troops that eventually participated

arrived in Haskanita, we found that the government soldiers had left”, para. 106 “When we were going,
some people discussed this mission and suggested that since there is no government soldiers present, we
should not execute the attack. To implicate ourselves in the wrong place”; at 0276 para. 132 “I was about one
kilometre. We stopped only one kilometre before reaching the base. We stopped there because we realised
what was going on was not acceptable”; Revised Summary of transcripts of interview of Witness 305, DAR-
OTP-0171-0290 at 0293, para. 26 “When we were boarding the vehicle, my vehicle commander told me and
others in the same vehicle that there were government troops in Dalil Babikir and that we had to go and
attack them. He did not mention the location of the attack. All of us in the camp then left on the mission. I
had been in Haskanita for a long time, so I know we went from there and we attacked African Union
compound.”, at 0294, para. 31 “in this attack I did not participate because I did not believe in attacking AU
forces”, para. 33 “I performed no role in the attack”, para. 36 “After the attack I questioned one of the
commanders about why we attacked AU forces rather than government forces. I told him that our problem
was with the government and we had no business attacking the African Union. He was not pleased with my
questions.”; Revised Summary of interview transcript of Witness 306, DAR-OTP-0171-0298 at 0302, para. 29
“At first we thought they attacked government troops, but when we arrived we found out it was the African
Union.”, para. 30 “I knew it was the African Union. The fighting was still going on when I arrived.”,
paragraph 31 “I did not participate in the fighting”; Revised Summary of Transcript of Interview Witness
314, DAR-OTP-0171-0370 at 0382, para. 94 “No one from our people participated in the attack. The groups
moved before sunset. They took their way, and we took our way. Sunset happened while we were moving.”;
Summary of interview transcript of Witness 433, DAR-OTP-0170-0435 at 0447, para. 74 “when our leadership
came back to the group where we were seated with and told us the plan to attack the African Union in
HASKANITA, all of us rejected the idea. But what I saw was that everybody rejected the idea and that
everybody was upset with this idea.”; Summary of Transcript of Interview of Witness 442, DAR-OTP-0171-
0002 at 0010, para. 35 “He said these people are going to attack the African Union. I condemned this decision
and I said “why, why, why?. He said that Saleh said that he wanted the people he brought, the Abdel Shafie
people, to get some cars” and para. 37 “The attack took place in that location. I went away together with
other colleagues including (...) and the other soldiers who were on board this car, including my personal
security.” '
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in the attack shared with their commanders the common plan to attack the MGS Haskanita

compound.

(b) the suspect and the other co-perpetrator must carry out essential contributions in a coordinated

manner which results in the fulfilment of the material elements of the crime

136. The second objective requiremént of co-perpetration based on joint control over the
crime is that the co-ordinated essential contributions made by each co-perpetrator must
result in the realisation of the objective elements of the crime.?”®* When the objective
elements of an offence are carried out by a plurality of persons acting within the
framework of a common plan, only those to whom essential tasks have been assigned can
be said to have joint control over the crime.?* Those who have taken part in the
commission of a crime by performing tasks which are not essential to the offence cannot be
considered as having ”éommitted” the crime. A person has been assigned an essential task
if he or she has the poWer to frustrate the commission of the crime, in the way it was

committed, by not performing his or her tasks.?s

137. The Prosecutor alleges that Abdallah Banda and Saleh Jerbo, together with other
commanders of the JEM Splinter Group and SLA-Unity, exercised joint control over the
commission of the crimes, as each of them was assigned various essential tasks in the
implementation of the plan to attack the MGS Haskanita, and each had the ability to
frustrate the commission of crimes by not performing his tasks. In the terms of the DCC,
Abdallah Banda and Saleh Jerbo contributed to the common plan by (1) taking part in the
planning meeting and agreeing on the common plan; (2) ordering their fespective troops
directly and through their subordinate commanders to attack the MGS Haskanita; (3)

providing the needed troops, equipment and materials to carry out the attack; (4)

213 JCC-01/04-01/06-803-tEN, para. 346; ICC-01/04-01/07-717, para. 524.
214 JCC-01/04-01/06-803-tEN, para. 347; ICC-01/04-01/07-717, para. 525.
215 Ibid.
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personally leading and participating in the attack together with commanders and troops,
and looting of the MGS Haskanita; (5) participating personally in the distribution and/or
disposal of some of the property looted from the MGS Haskanita; and (6) failing to punish

any of the perpetrators from their respective groups involved in the attack.?'¢

138. In charging the suspects for their individual criminal responsibility as either co-
perpetrators or indirect co-perpetrators, the Prosecutor identified as essential contributions
tasks that might be relevant for either mode of liability. In light of the clarification
provided above as to the initial assessment of the suspects’ responsibility as co-
perpetrators, the subsequenf analysis will only deal with those contributions that the
Chamber considers relevant to the determination of whether or not there are substantial
grounds to believe that the suspects may be held responsible as co-perpetrators for the

crimes listed in the DCC.

(b.1) Designing and planning of the attack

139. As indicated in paragraph 135 above, based on the evidence submitted by the
Prosecutor, the Chamber is satisfied that there are substantial grounds td believe that both
Abdallah Banda and Saleh Jerbo, together with other commanders of the JEM Splinter
Group and the SLA-Unity, designed and planned the attack against the MGS Haskanita.

(b.2) Ordering and providing troops, equipment and materials necessary to carry out the

attack

140. In the view of the Chamber, before analysing the second and third contributions
identified by the Prosecutor as the essential tasks that the suspects would have carried out

for the implementation of the common plan, it is necessary to establish the overall role

216 JCC-02/05-03/09-79-Red, para. 119. 5
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played by Abdallah Banda and Saleh Jerbo amongst the troops that allegedly participated
in the attack to the MGS Haskanita together with them. The determination of this role will
be relevant to establishing whether the ordering and provisioh of troops, equipment and

material did occur and could have been carried out by Abdallah Banda and/or Saleh Jerbo.

141. Abdallah Banda's role as Commander-in-Chief or General Commander of JEM?7 and
his dismissal from the main JEM movement on 30 June 2007 is mentioned by the
witnesses,?® who also alleges that, after his dismissal, Abdallah Banda left with some
troops and vehicles belonging to the main JEM,?° [REDACTED]?** and [REDACTED] went
towards Haskanita where more commanders, vehicles and troops joined them.?! The
witnesses also acknowledge that, at the time of the attack, Abdallah Banda’s forces were
reduced in number as a result of Dr. Khalil Ibrahim’s recovering troops and vehicles a few
days before the attack,??? coupled with the fact that the remaining forces loyal to Abdallah
Banda were seriously affected by the fight with government soldiers on the morning of the
29 of September 2007 near Dalil Babikir.?* Abdallah Banda’s role in the autonomous

faction of JEM-Splinter Group, is also mentioned by the witnesses.?! In view of the

217 Revised summary of transcript of interview of Witness 304, DAR-OTP-0171-0258 at 0259, para. 9, at 0260,
para. 21 and at 0262 para. 35; Revised Summary of transcript of interview of Witness 305, DAR-OTP-0171-
0290, at 0295 para. 42; Revised summary of interview transcript of Witness 306, DAR-OTP-0171-0298, at 0299
para. 10; Revised summary of interview transcript of Witness 312, DAR-OTP-0171-0335, at 0365 para. 185;
Statement of Witness 439, DAR-OTP-0175-0002, at 0012 para. 49, and at 0013 paras. 57 and 58; Summary of
Interview of Witness 441, DAR-OTP-0179-0105, para. 5.

218 Statement of Witness 439, DAR-OTP-0175-0002, at 0020 para. 89.

219 Statement of Witness 439, DAR-OTP-0175-0002, at 0020 para. 91; Summary of Interview transcript of
Witness 304, DAR-OTP-0171-0258, at 0265 para. 61, at 0268 para. 82 and at 0270 para. 93.

220 Statement of Witness 439, DAR-OTP-0175-0002, at 0022 para. 96; Revised Summary of Interview transcript
of Witness 304, DAR-OTP-0171-0258, at 0265 paras. 59 and 62 and at 0267 para. 74.

221 Statement of Witness 439, DAR-OTP-0175-0002, at 0025 para. 109 and at 0029 para. 132; Revised Summary
of Interview transcript of Witness 304, DAR-OTP-0171-0258, at 0269 para. 89, at 0271 para. 99.

222 Statement of Witness 439, DAR-OTP-0175-0002-R01, at 0036 para. 163; Summary of Witness Statement of
Witness 466, DAR-OTP-0179-0158, at 0160 para. 11.

223 Revised Summary of Interview transcript of Witness 304, DAR-OTP-0171-0258, at 0271 para. 101.

24 Revised summary of transcript of interview of Witness 304, DAR-OTP-0171-0258, at 0267 para. 74, at 0269
para. 86, at 0277 para. 138; Revised Summary of transcript of interview of Witness 305, DAR-OTP-0171-0290,
at 0292 para. 18 and at 0295 para. 45; Revised summary of interview transcript of Witness 306, DAR-OTP-
0171-0298, at 0302 para. 27, at 0303 para. 36 and at 0304 para. 44; Revised summary of transcript of interview
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foregoing, the Chamber is satisfied that there are substantial grounds to believe that at the
time of the attack to the MGS Haskanita on 29 September 2007, Abdallah Banda had
‘control over some vehicles - among 4 to 12 vehicles according to the witnesses -
ammunition and troops,?> which recognised him as their military commander. Most
significantly, one witness states that Abdallah Banda was “the commander in chief of the

mission to attack the AU compound” .2

142. The role of Saleh Jerbo as the “Operations Room Commander” of the Sudan
Liberation Movement-Unity Command (“SLA-Unity”), in which capacity he was the
highest ranking military commander of the faction in the area of Haskanita between May

2007 and 30 September 2007, is mentioned by the witnesses. 2’ The allegation that

of Witness 307, DAR-OTP-0171-0308, at 0331 para. 169; Revised summary of interview transcript of Witness
312, DAR-OTP-0171-0335, at 0346 para. 62, at 0347 para. 70 and at 0363 para. 174; Summary of Witness
statement of Witness 466, DAR-OTP-0179-0159 para. 5, at 0160 paras. 10 and 12, and at 0167 para. 33;
Summary of Interview of Witness 441, DAR-OTP-0179-0105, at 0110 para. 22; Summary of Transcript of
Interview of Witness 442, DAR-OTP-0171-0002, at 0026 para. 101; Summary of interview transcript of
Witness 433, DAR-OTP-0170-0435, at 0440 para. 33.

25 The exact number of vehicles and troops under the control of Abdallah Banda is not clear from the
evidence. The witnesses however agree that the forces of the SLA-Unity were more numerous that those of
the JEM Splinter Group. See Revised Summary of interview transcript of Witness 306, DAR-OTP-0171-0298,
at 0300 para. 14 “Banda took four vehicles and between 30-40 people for the mission to Haskanita” at 0301
para. 23 and para. 24 “To clarify, there were eight vehicles from the JEM group altogether. Four belonged to
our group and four to Banda. At that time, we considered him as our commander because we did not know
he had been dismissed. The SLA group has about 20 vehicles. So there were about 24 to 27 vehicles
altogether ”; Revised Summary of interview transcript of witness 304, DAR-OTP-0171-0258, at 0277 para. 144
“There were more members in the SLA group that there were in the JEM group. The whole group had 25
cars. (...)Among these about 11 vehicles belong to the JEM”; Revised Summary of transcript of interview of
Witness 305, DAR-OTP-0171-0290, at 0292 para. 18 “Abdallah Banda had about 12 vehicles”; Summary of
Interview of Witness 441, DAR-OTP-0179-0105, at 0113 para. 39 “During the attack on the AU compound,
the JEM-[REDACTED] faction had 8 vehicles involved in the Haskanita attack”; Revised Summary of
interview transcript of Witness 312, DAR-OTP-0171-0335, at 0348 para. 73 “Salih has more soldiers than
BANDA who had only seven vehicles by then. I could estimate the number of Abdallah BANDA's soldiers
as between 55 and 60”

226 Summary of Interview of Witness 441, DAR-OTP-0179-0105, at 0112, para. 35 and at 0116 para. 48.

27 Summary of Transcript of Interview of Witness 442, DAR-OTP-0171-0002, at 0021 para. 79; Summary of
Witness statement of Witness 466, DAR-OTP-0179-0158, at 0164 para. 21; Revised Summary of transcript of
interview of Witness 305, DAR-OTP-0171-0290, at 0293 para. 25; Revised summary of interview transcript of
Witness 312, DAR-OTP-0171-0335, at 0342 para. 41; Revised summary of transcript of interview of Witness
307, DAR-OTP-0171-0308, at 0321 para. 93; Summary of interview transcript of Witness 433, DAR-OTP-0170-
0435, at 0439 para. 26.
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sometime in September 2007, the‘SLA-Abdul Shafie forces based 1n eastern Jebel Marra
were Vellttacked and that Saleh Jerbo and troops under his cohtrol came to their rescue,
reaching an agreement with his leaders for joint operations, is also mentioned by the
witnesses.” Based on the evidence submitted at this stage the Chamber finds substantial
grounds to believe that Saleh Jerbo had control over around 24 to 26 vehicles, in addition
to ammunition and the troops of the combined SLA-Unity and SLA-Abdul Shafie, which
recognised him as th_eir military commander at the time of the attack to the MGS .
Haskanita.??® Most significantly, one witness refers to him as being Abdallah Banda’s
“second in command in the joint group”?® during the attack on the AU Haskanita; another
- states that he was “the chief-of-staff, what they called état majeur of the movement”,®! in

which capacity he led the attack on the MGS Haskanita compouhd{

143. The Prosecutor alleges that Abdallah Banda and Saleh Jerbo contributed to the
common plan by ordering their troops to attack the MGS Haskanita compound and by

providing the needed troops, equipment and materials to carry out the attack.?? As

228 Revised Summary of interview transcript of Witness 307, DAR-OTP-0171-0308, at 0311 para. 27; Revised
Summary of interview transcript of Witness 312, DAR-OTP-0171-0335, at 0342 para. 41, at 0356 para. 121;
Revised Summary of interview transcript of Witness 314, DAR-OTP-0171-0370, at 0377 para. 61, at. 0378 para
62, at 0378 para. 64, at 0378 para. 65 and at 0379 para. 71; Summary of interview transcript of Witness 442,
DAR-OTP-0170-0002, at 0010 para. 37, at 0044 para. 171; Summary of interview transcript of Witness 433,
DAR-OTP-0170-0435, at 0445 para. 63 and at 0455 para. 115.

229 The exact number of vehicles and troops under the control of Salih Jerbo is not clear from the evidence.
The witnesses however agree that the forces of the SLA-Unity were more numerous that those of the JEM
Splinter Group. See Revised Summary of interview transcript of Witness 306, DAR-OTP-0171-0298, at 0301
para. 23 “(...)the Sudan Liberation Movement group had 24 to 26 vehicles”, at 0301 para. 24 “The SLA group
has' about 20 vehicles. So there were about 24 to 27 vehicles altogether”; Revised Summary of interview
transcript of witness 304, DAR-OTP-0171-0258, at 0277 para. 144 “There were more members in the SLA
group that there were in the JEM group. The whole group had 25 cars. And these 25 vehicles were divided
into two (...) 14 belong to the SLA group”; Revised Summary of transcript of interview of Witness 305, DAR-
OTP-0171-0290, at 0292 para. 18 “SLA Unity had about 21 vehicles”; Summary of Interview of Witness 441,
DAR-OTP-0179-0105, at 0113 para. 38 “About 25 vehicles participated in the attack on the part of SLA-
Unity”; Revised Summary of interview transcript of Witness 312, DAR-OTP-0171-0335, at 0348 para'. 73
“Salih has more soldiers than BANDA (...) the number of soldiers of Salih JERBO, as between 250 and 300
soldiers.” .

2% Summary of Interview of Witness 441, DAR-OTP-0179-0105, at 0116 para. 48.

231 Revised summary of interview transcript of Witness 312, DAR-OTP-0171-0335, at 0347 para. 70.

232 JCC-02/05-03/09-79-Red, para. 119. '
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discussed earlier,” after the common plan was agreed, the commanders ordered their
respective troops to attack the MGS Haskanita. ?** The Chamber is therefore satisfied that
there are substantial grdunds to believe that Abdallah Banda and Saleh Jerbo, together
with other commanders, contributed to the common plan by ordering the troops under
their control at the time to commit the attack. Based on the evidence submitted, the
| Chamber is further satisfied that there are substantial grounds to believe that the vehicles,
ammunition and troops referred to above formed the forces of the JEM Splinter Group,
SLA-Unity and SLA-Abdul Shafie that were provided by Abdallah Banda and Saleh Jerbo

to launch the attack on the MGS Haskanita.

(b.3) Personal participation in leading the attack and looting of property from the MGS

Haskanita

144. The DCC alleges that the attack on the MGS Haskanita, in the context of which the
charged crimes of pillaging and murder - whether committed or attempted - were
perpetrated, was carried out by troops “from the JEM Splinter Group and the SLA-Unity
and SLA-Abdul Shafie forces, led by BANDA, JERBO and other unit commanders”.2®

145. The Prosecutor further alleges that during the attack the JEM Splinter Group and
SLA-Unity troops also engaged in a large-scale looting of the MGS Haskanita compund.?
The attackers looted property belonging to AMIS, the personal property of AMIS

personnel, and money belonging to PAE from their safe-deposit box.?*” The Prosecutor

233 See supra para. 132.

24 Revised Summary of interview transcript of witness 304, DAR-OTP-0171-0258, at 0277 para. 138, at 0277
para. 140, at 0286 para. 199; Revised Summary of interview transcript of Witness 306, DAR-OTP-0171-0298,
at 0299 para. 11; Summary of Transcript of Interview of Witness 442, DAR-OTP-0171-0002, at 0030 para. 116.
25 [CC-02/05-03/09-79-Red, para.72.

236 JCC-02/05-03/09-79-Red, para. 85.

27 Ibid.
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further alleges that Abdallah Banda and Saleh Jerbo looted fuel from inside the MGS

Haskanita compound.”®

146. Most witnesses explicitly indicate that JEM,?® or the splinter group headed by
[REDACTED] Abdallah Banda,?® personally led by Abdallah Banda?! was one of the
groups?? responsible for the attack on the MGS Haskanita. Numerous witnesses, including

insiders,?” refer to SLA-Unity, personally led by Saleh Jerbo?* as being responsible for the

238 Tbid.

29 Particularly important appear the statements issued by members of JEM, who provide first-hand evidence
that their own group carried out the attack. See Summary of Witness statement of Witness 466, DAR-OTP-
0179-0158, at 0159 para. 7; Revised summary of transcript of interview of Witness 305, DAR-OTP-0171-0290,
at 0293 to 0294, paras. 27 to 37; Revised summary of interview transcript of Witness 304, DAR-OTP-0171-
0258, at 0267 para. 76 read in conjunction with at 0274 para. 120; Revised summary of interview transcript of
Witness 306, DAR-OTP-0171-0298, at 0299 para. 11.

240 Symmary of interview of Witness 441, DAR-OTP-0179-0105, at 0113 para. 37; Statement of Witness 439,
DAR-OTP-0175-0002, at 0038 para. 177 and at 0039 para. 178; Revised summary of interview transcript of
Witness 312, DAR-OTP-0171-0335, at 0347 para. 71; Summary of interview transcript of Witness 433, DAR-
OTP-0170-0435, at 0443 paras. 51 and 52; Revised summary of Transcript of interview of Witness 314, DAR-
OTP-0171-0370, at 0382 para. 95, at 0388 para. 144 and at 0393 para. 172; . Revised summary of interview
transcript of Witness 304, DAR-OTP-0171-0258, at 0273 para. 111.

241 Revised Summary of interview transcript of Witness 304, DAR-OTP-0171-0258, at 0278 para. 147
“Abdallah Banda was in the convoy in the front (...) and para. 149 “I saw Banda in the front car”, at 0282
para. 171 °(...) I confirm that Abdallah Banda was involved in the attack.”; Revised Summary of transcript of
interview of Witness 305, DAR-OTP-0171-0290, at 0294 para. 29 “Abdallah Banda (...) who were all in the
lead vehicles, opened fire and started shooting into the compound.”; Revised Summary of interview
transcript of Witness 0312, DAR-OTP-0171-0335, at 0347 para. 70 “This operation was led by (...) and
Abdallah BANDA who was the commander in chief of the army”; Summary of Interview of Witness 441,
DAR-OTP-0170-0105, at 0115 para. 47 “At the time of the attack on the AU compound in Haskanita, all the
soldiers were following the instructions of BANDA”; Summary of Witness Statement of Witness 466, DAR-
OTP-0179-0070, at 0072 para. 13 “During Ramadan In September 2007, (...) BANDA (...) attacked the AU
base at Haskanita”.

242 Gtatement of Witness 439, DAR-OTP-0175-0002, at 0031 para. 142. .

243 Revised summary of transcript of interview of Witness 307, DAR-OTP-0171-0308, at 0313 to 0314, paras. 39
to 46; Revised summary of interview transcript of Witness 312, DAR-OTP-0171-0335, at 0342 to 0343, paras.
44 to 45 and at 0347 para. 71. ' ‘

24 Statement of Witness 439, DAR-OTP-0175-0002-R01, at 0031 para. 142 “The main force which attacked the
African Union compound was the force under the leadership of Salih JERBO”; Revised Summary of
Transcript of Interview of Witness 307, DAR-OTP-0171-0308, at 0313 para. 40 “Salih Jerbo opened fire on the
AU forces”; Revised Summary of interview transcript of Witness 312, DAR-OTP-0171-0335, at 0347 para. 70
“This operation was led by Salih Muhammad JERBO as he was the chief-of-staff, what they called état
majeur of the movement”; Summary of Interview of Witness 441, DAR-OTP-0170-0105, at 0115 para. 47 “At
the time of the attack on the AU compound in Haskanita, all the soldiers were following the instructions of
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attack on the MGS Haskanita.?®* The witnesses also report that some troops from the SLA-
Abdul Shafie** faction participated in the attack under the leadership of Saleh Jerbo.?” The
evidence presented by the Prosecutor supports the finding that there are substantial
grounds to believe that both Abdallah Banda?® and Saleh Jerbo?” personally participated
as leaders of their respective troops in the actual attack on the MGS Haskanita.?® One
witness refers to Abdallah Banda as “the commander in chief of the mission to attack the
AU compound”?! and to Saleh Jerbo and “his second in command”.?? Another witness
recalls seeing “Abdallah Banda in the front car”?? once the convoy arrived at the MGS and

started firing at the compound. Other witnesses explicitly recount that, upon reaching the

(...), JERBO”; Summary of Transcript of Interview of Witness 442, DAR-OTP-0171-0002, at 0031 “Jerbo was
directly responsible for the army. He was leading the force”.

25 Summary of Witness statement of Witness 466, DAR-OTP-0179-0158, at 0162 para. 16 and 17; Summary of
interview transcript of Witness 433, DAR-OTP-0170-0435, at 0441, paras. 39 and 40 and at 0447 para. 73;
Revised summary of transcripf of interview of Witness 314, DAR-OTP-0171-0370, at 0382 para. 95, at 0386
para. 123, at 0388 para. 144 and at 0393 para. 172; Statement of Witness 439, DAR-OTP-0175-0002, at 0031
para. 142.

246 Only some of them as the other seem not to have agreed with the attack as is reported by the witnesses.
See Summary of interview transcript of Witness 433, DAR-OTP-0170-0435, at 0441 para. 39 “Salih Jerbo -
talked to one of our leaders and informed him that they were going to attack HASKANITA and he
mentioned that, because of the African Union, they were attacked. Our leadership didn’t agree. We as a
faction we had representatives within the African Union and we are committed to our international
engagements. So we rejected the idea of attacking the African Union”; Revised Summary of Transcript of
Interview of Witness 314, DAR-OTP-0171-0370, at 0382 paragraph 94 “No one from our people participated
in the attack. (...)They took their way, and we took our way”

247 Revised Summary of Transcript of Interview of Witness 307, DAR-OTP-0171-0308, at 0322 para. 101
“Those among us who took part in the Haskanita attack were 20 to 30 soldiers (...) The rest of the 170 people
were in the truck and the driver took them in another direction.”; Revised Summary of interview transcript
of Witness 312, DAR-OTP-0171-0335, at 0359 para. 144.

28 Revised summary of transcript of interview of Witness 305, DAR-OTP-0171-0290, at 0293 para. 28, at 0293
to 0294 para. 29, at 0294 para. 35 and at 0295 para. 45; Revised summary of transcript of interview of Witness
307, DAR-OTP-0171-0308, at 0314 para. 46; Revised summary of interview transcript of witness 304, DAR-
OTP-0171-0258, at 0278 para. 149; Revised summary of interview transcript of Witness 0312, DAR-OTP-0171-
0335, at 0366 para. 188.

249 Revised summary of transcript of interview of Witness 307, DAR-OTP-0171-0308, at 0313 paras. 40, 41 and
44, at 0314 para. 46 and at 0322 para. 107; Summary of interview transcript of Witness 433, DAR-OTP- 0170-
0435, at 0441 para. 40.

250 Revised summary of interview transcript of Witness 312, DAR-OTP-0171-0335, at 0347 paras. 70 and 71.

1 Summary of interview of Witness 441, DAR-OTP-0179-0105, at 0112 para. 35 and at 0116 para. 48.

252 Summary of interview of Witness 441, DAR-OTP-0179-0105, at 0116 para. 48.

253 Revised summary of interview transcript of Witness 304, DAR-OTP-0171-0258, at 0278 para. 149.
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MGS Haskanita, Abdallah Banda and Saleh Jerbo,?* “all in the lead vehicles, opened fire

and started shooting into the compound”.?®

147. The witnesses also report that both Abdallah Banda and Saleh Jerbo personally
participated in the looting of goods from the MGS Haskanita. One direct witness refers to
Abdallah Banda and Saleh Jerbo as being among those who personally took part in the
looting, taking inter alia vehicles, food and fuel.? Some direct witnesses mention that
Abdallah Banda took 8 vehicles belonging to the MGS Haskanita, whilst Saleh Jerbo took
9,27 these figures are consistent with the 17 vehicles the AMIS personnel reports were

stolen from the MGS Haskanita compound.?#

148. On the basis of the 'evidence submitted,‘ the Chamber is satisfied that there are
substantial grounds to believe that Abdallah Banda and Saleh Jerbo together With troops
of the JEM Splinter Group, the SLA-Unity and the SLA-Abdul Safie, lead by them and
other commanders, personally participated in the attack on the MGS Haskanita during
and in the context of which the crimes charged by the Prosecutor in the DCC Were

committed. Further, on the basis of the evidence submitted, the Chamber is satisﬁed that

25 Revised summary of transcript of interview of Witness 307, DAR-OTP-0171-0308, at 0313 para. 40.

255 Revised summary of transcript of interview of Witness 305, DAR-OTP-0171-0290, at 0293 to 0294 para. 29.
2% Revised Summary of Transcript of Interview of Witness 307, DAR-OTP-0171-0308, at 0313 para. 44
“Abdallah Banda and Salih Jerbo and their troops entered inside the compound and came out with loot.
Those who were from the area took their loot away. They started taking vehicles from the compound. They
fought each other over who will take the vehicles. Officers threatened soldiers. If you were a soldier and you
tried to loot a vehicle and there was a commander, the commander would threaten the soldier and loot the
vehicle himself. When they came out of the compound everyone went in their own direction with their
looted vehicles. They had looted refrigerators, laptop computers, cell phones, and dollars in cash, all
belonging to the AU”, at 0314 para. 46 “I saw Abdallah Banda and Salih Jerbo enter the compound and the
buildings inside the compound. Those who looted vehicles all went their separate way. They brought fuel
out of the compound. They put it in the Renault truck and we used that to leave to another place”, at 0322
para. 107 “1 saw Salih Jerbo load three barrels of fuel in the vehicle that was looted from the African Union ”.
27 Summary of Witness Statement of Witness 466, DAR-OTP-0179-0070, at 0072 para. 14; Summary of
Interview of Witness 441, DAR-OTP-0179-0105, at 0115 para. 46; Revised Summary of transcript of interview
of Witness 305, DAR-OTP-0171-0290, at 0294 para. 25; Revised Summary of interview transcript of Witness
306, DAR-OTP-0171-0298, at 0303 para. 37. '
28 Statement of Witness 355, DAR-OTP-0165-0352-R01, at 0361 para. 61; Statement of Witness 315, DAR-
OTP-0161-1159-R01, at 1172 para. 53; Statement of Witness 419, DAR-OTP-0165-0489-R01, at 505 para. 83.
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there are substantial grounds to believe that Abdallah Banda and Saleh Jerbo personally

took part in the looting of goods from the MGS Haskanita compound.

149.  In light of the foregoing, the Chamber is satisfied that there are substantial
grounds to believe that Abdallah Banda and Saleh Jerbo were part of a common plan to
attack the MGS Haskanita compound and made essential contributions in a coordinated
manner -namely designing and planning the attack, ordering and providing the necessary
troops, equipment and materials as well as personally participating and leading the attack
and looting property from the MGS Haskanita- which resulted in the fulfilment of the

material elements of the crimes charged by the Prosecutor in the DCC.

2. Subjective Elements
150. In the view of the Chamber, the subjective requirements of co-perpetration are the
following: (a) the suspect must fulfil the subjective elements of the crimes charged; (b) the
suspect and the other‘co—perpetrators must be mutually aware and mutually accept that
implementing the common plan will result in the fulfilment of the objective elements of
the crimés; and (c) the suspect must be aware of the factual circumstances enabling him or

her to jointly control the crimes.?

(a) the suspect must fulfil the subjective elements of the crimes charged

151. Co-perpetration based on joint control over the crime requires above all that the
suspects fulfil the subjective elements of the crime with which they are being charged,

including any required dolus specialis or ulterior intent for the type of crime involved.2

259 JCC-01/05-01/08-424, para. 351; See also ICC-01/04-01/06-803-tEN, paras. 349 to 367; ICC-01/04-01/07-717,
paras. 527 to 539; ICC-02/05-02/09-243-Red, para. 161.
260 JCC-01/04-01/06-803-tEN, para. 349; ICC-01/04-01/07-717, para. 527; ICC-01/05-01/08-424, para. 351.
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152. Article 30 of the Statute sets out the general subjective element for all the crimes
within the jurisdiction of the Court, stipulating that “unless otherwise provided, a person
shall be criminally responsible and liable for punishment for a crime within the
jurisdiction of the Court only if the material elements are committed with intent and

knowledge.”

153.  Article 30 specifically defines both elements, intent and knowledge: “a person has
intent where: (a) in relation to a conduct, that person means to engage in the conduct; and
(b) in relation to a consequence, that person means to cause that consequence or is aware
that it will occur in the ordinary course of events.” Knowledge means awareness that a
circumstance exists or a consequence will occur in the ordinary course of events. Article
30, therefore, encompasses those situations in which the suspect knows that his or her
conduct will cause a consequence and consdously carries out the conduct with the intent
to bring about that consequence. It also implies situations in which the suspect means to
engage in the conduct without the intent to bring about a consequence, but is aware that.

such a consequence will occur in the ordinary course of events.

154.  As regards the subjective elements of the crime charged in Count 2, the Chamber
recalls its earlier findings that there are substantial grounds to bélieve that Abdallah Banda
and Saleh Jerbo issued orders to their respective troops to attack the MGS Haskanita,*!
personally participated in the attack and led their troops during the attack.?? In view of
these findings, the Chamber finds that there is sufficient evidence fo establish substantial
grounds to believe that Abdallah Banda and Saleh Jerbo meant to engage in the attack on
the MGS Haskanita. As established earlier in this decision, there are substantial grounds to

believe that Abdallah Banda and Saleh Jerbo were aware of the factual circumstances that

261 See supra para. 143.
262 See supra paras. 146 to 148.
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established the protection to which the MGS Haskanita was entitled under the

international law of armed conflicts.263

155. As regards the subjective elements of the crime charged in Count 1, the Chamber
notes that the evidence presented at this stage does not provide substantial grounds to
believe that either one or both of the suspects specifically meant to cause killings of
protected AMIS personnel as a consequence of the attack to the MGS Haskanita. It is
neither alleged in the DCC, nor supported by the evidence submitted by the Prosecutor,
that either Abdallah Banda or Saleh Jerbo personally shot, killed or injured any of the
victims. The Chamber however recalls the reasoning developed above as to the existence
of substantial grounds to believe that Abdallah Banda and Saleh Jerbo (i) were among the
planners of the attack during which the murders — committed and attempted - took
place;?* (ii) gave orders and provided troops, equipment and material necessary to carry
out the attack on the MGS Haskanita®* and (iii) both personally participated in the

attack.¢

156. The manner in which the attack was planned and conducted, and particularly, the
heavy weaponry which the attackers - including Abdallah Banda and Saleh Jerbo - used
during the attack, as described by witnesses belonging to the rebel groups that

participated in the attack?” and confirmed by AMIS personnel, %8 provide substantial

263 See supra para. 86.

264 See supra para. 132.

265 See supra para. 143.

266 See supra paras. 146 to 148.

27 Revised Sumnmary of interview transcript of Witness 304, DAR-OTP-0171-0258, at 0276 para. 130, at 0283
para. 182 “The car of Abdallah Banda had a Gronof automatic mounted on it. It has a kind of belt and can
take 200 bullets”; Revised Summary of transcripts of interview of Witness 305, DAR-OTP-0171-0290, at 0293
para. 28 “The lead vehicles had the following weapons: (...) JEM (commanders of the artillery), had a
weapon called “Sol Sol” (multiple rocket launcher), (...) SLA-Unity had an anti-aircraft machine gun with
two barrels, (...) had a destroyer 106; the vehicle of Abdallah BANDA was provided with dushka. (...) had a
dushka (...) had a destroyer 106. The rest of the SLA vehicles had dushkas and other weapons mounted on
them.”; Revised Summary of interview transcript of Witness 306, DAR-OTP-0171-0298, at 0304 para. 42;
Revised Summary of Transcript of Interview of Witness 307, DAR-OTP-0171-0308, at 0313 para. 40 “(...)
Salih Jerbo opened fire on the AU forces. The AU responded but they were shooting in the air.”, para. 41
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grounds to believe that, Abdallah Banda and Saleh Jerbo knew that, under these
circumstances, at the very minimum, killings would occur “in the ordinary course of
events”.?® The fact of orchestrating an attack by numerous and heavily armed troops on a

relatively small peacekeeping mission itself implies the virtual certainty that killings

“Salih Jerbo (...) put pressure on the gate”, para. 42 “Then a vehicle with a “B10” weapon that had a long
barrel targeted the armoured tank. They advanced towards each other. Our armoured vehicle crossed the
barbed wire fence. The “B10” shot the armoured tank and destroyed it. When the armed tank broke down
they attacked the comi)ound”; Revised Summary of interview transcript of Witness 312, DAR-OTP-0171-
0335, at 0350 paras. 86 to 89 “our people had 106 weapons and dushkas (...) Our people had dushkas but
they didn’t use them much. They used the anti-aircraft weapons, of which they had two (...) If they had hit a
vehicle they would have completely destroyed it and killed those who were in it (...) The 106 weapon is a big
gun loaded on a small vehicle. It has long barrel. It is loaded from behind, and its shell is 106 calibre. It is
used against solid objects. During the attack this weapon was used to destroy the armoured vehicles and
buildings. It seems to me that they destroyed one tank”, at 0351 para. 90 “During the attack, the anti-aircraft
weapon was also used against the African Union tanks. The dushkas were used against persons. Light
weapons, GMs and Kalashnikovs were also used”; Revised Summary of interview transcript of Witness 314,
DAR-OTP- 0171-0370, at 0382 para. 92 para. 102 “JERBO came there in his old vehicle, which was provided
with a DOSHKA gun.”; Summary of interview transcript of Witness 433, DAR-OTP-0170-0435, at 0440 para.
37 “The vehicle with the 23 Calibre weapon on it belonged to SLA Unity, SALIH JERBO's group.”, at 0449
para. 83 “The commanders that I saw at the meeting were all armed, as were the soldier. Even in their
vehicles they have machine guns. I don’t know the number of the vehicles with machine guns. But many of
their vehicles were loaded with heavy weaponry. They had what they called 106 caliber machine gun and
another machine gun called Bi-diameter caliber machine gun, and other heavy guns mounted on their
vehicles.”, at 0453 para. 102; Summary of interview transcript of Witness 441, DAR-OTP-0179-0105, at 0113
para. 38.

268 Statement of Witness 355, DAR-OTP-0165-0352-R01, at 0359 para. 44 “fighters armed with anti aircraft
guns, some artillery guns, and multiple RPG launchers attacked the Haskanita MGS. They over-powered the
AU protection forces.”; Statement of Witness 416, DAR-OTP-0165-0381-R01, at 0389 para. 36 “I could tell that
the attackers used AK-47s and RPGs”, at 0390 para. 40 “I later discovered that the bullet that was fired into
my body was from an AK-47.”; Statement of Witness 417, DAR-OTP-0165-0424-R01, at 0434 para. 45;
Statement of Witness 419, DAR-OTP-0165-0489-R01, at 0504 para. 75 “In the beginning of the attack, the
guards at the northern entrance gates (...) were shot and killed. The attackers fired various types of weapons
of various calibre, including sol-sol missiles. The sol-sol missiles, 12.7mm and 14mm weapons were used.
The fire was very intense”; Statement of Witness 420, DAR-OTP-0165-0521-R01, at 0531 para. 52 “The
attackers came in vehicles. They used machine guns and rocket-propelled grenades (RPGs) to take over the .
MGS”; Statement of Witness 447, DAR-OTP-0169-1160-R01, at 1172 para. 80.

269 It is also significant to note that killings occurred in similar attacks on the African Union. See Revised
Summary of interview transcript of Witness 304, DAR-OTP-0171-0258, at 0266, para. 63 “There were some
other people from other movements in 2005, these people took some vehicles from the organizations (...)
Many people were killed from those groups”. See also Revised Summary of interview transcript of Witness
312, DAR-OTP-0171-0335, at 0349 para. 79 “They don’t have this culture of briefing the soldiers. The
standard instruction we have is when you attack you kill the enemy” Besides, as Witness 315 notes, “(...)
based on our findings, these officers were not killed in action, but murdered.” See Statement of Witness 315,
DAR-OTP-0164-1159 at 1171 and 1172, paras. 50 to 52.
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would ensue, a certainty which is consistent with the subjective element as defined in

article 30 of the Statute.

157. The Chamber finds, on this basis, that there is sufficient evidence to establish
substantial grounds to believe that both Abdallah Banda and Saleh Jerbo, meant to engage
in the attack on the MGS Haskanita and, although they did not necessarily mean to cause
as a consequence the crime proscribed in article 8(2)(c)(i) of the Statute, they were at least
aware that in the ordinary course of events, violence to life in the form of mﬁrder would
occur in the course of such attack. The Chamber further recalls its finding that there is
sufficient evidence to establish substantial grounds to believe that both Abdallah Banda
and Saleh Jerbo were aware of the factual circumstances that established the AMIS
peacekeeping personnel’s status of persons taking no active part in hostilities at the time of

the attack.27?

158.  As regards the subjective elements of the crime charged in Count 3, the Chamber
recalls its finding that there are substantial érounds to believe that Abdallah Banda and
Saleh Jerbo personally participated in the appropriation of numerous items during the
attack on the MGS Haskanita.?! The Chamber further recalls that it emerges from the
witness statements that after the attack the commanders gathered and distributed the
loot. 2 The Chamber is thus satisfied that there is sufficient eVidence- to establish
substantial grounds that Abdallah Banda and Saleh Jerbo meant to engage in the pillaging
of vehicles, fuel and goods belonging to the AMIS personnel, and knew that their actions
would bring about the consequence of the crime proscribed in article 8(2)(e)(v) of the

Statute. Furthermore, the Chamber recalls its finding that there are substantial grounds to

270 See supra para. 86.
271 See supra para. 115.
272 See supra para. 116.
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believe that both Abdallah Banda and Saleh Jerbo intended to deprive the owners of their

property and appropriated the looted items for their personal use.?”

(b) the suspect and the other co-perpetrators must be mutually aware and mutually accept that

implementing the common plan will result in the fulfilment of the objective elements of the crimes

159. Turning to the second subjective element required to establish responsibility as a
co-perpetrator, the Chamber again recalls its findings regarding the pérticipation of
Abdallah Banda and Saleh Jerbo in the meeting at which the attack on the MGS Haskanita
was decided and planned,?* and their leadership and participation 1n the attack together .
with other commanders and troops.?® In view of these findings énd the foregoing
discussion of the subjective elements of the crimes committed in the course of the attack,
thé Chamber is satisfied that there is sufficient evidence to establish substantial groﬁnds to
believe that Abdallah Banda and Saleh Jerbo were mutually aware that the
implementation of the common plan would result (with respect to murder in the ordinary |
course of events) in the realisation of the objective elements of the crimes charged by the

Prosecutor.

(c) the suspect must be aware of the factual circumstances enabling him or her to jointly control the

crimes

160. Finally, the Chamber considers that the concept of co-perpetration based on joint
control of the crimes requires the awareness by the suspects of the factual circumstances
enabling them to jointly control the crime.?¢ In particular, it is required that each of the

suspects be aware that: (a) his or her role is essential to the implementation of the common

273 See supra para. 119.

274 See supra para. 132.

275 See supra paras. 146 to 148.

276 ICC-01/04-01/07-717, para. 538; ICC-01/04-01/06-803-tEN, para. 366.
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plan; and (b) he or she can —by reason of the essential nature of his or her task(s)- frustrate
the implementation of the common plan in the way the crime is committed, by refusing to

perform the task(s) assigned to him or her.?””

161. The Chamber recalls its findings regarding the suspects’ positions as leaders of
the troops involved in the attack on the MGS Haskanita, 278 the suspects’ essential
contributions to the plah and execution of the attack?® and their personal participation in
the attack.?®® Having regard to their prominent role in the attack, the Chamber finds that
there is sufficient evidence to establish substantial grounds to believe that Abdallah Banda
and Saleh Jerbo were aware both that their role in the commission of the crimes charged
was essential, and that any of them could frustrate the implementation of the common
plan, in the way the crime was committed, by refusing to perform the tasks assigned to

them in the attack on the MGS Haskanita.

Conclusion

162.  Accordingly, the Chamber finds that there is sufficient evidence to establish
substantial grounds to believe that Abdallah Banda and Saleh Jerbo are criminally
responsible as co-perpetrators within the meaning of article 25(3)(a) of the Statute for each
of the crimes charged. This finding makes it unnecessary for the Chamber to analyse
whether Abdallah Banda and Saleh Jerbo can also be held responsiblé for having
committed the crimes charged through their troops, that is as indirect co-perpetrators, as

alternatively charged by the Prosecutor.

277 ICC-01/04-01/06-803-tEN, para. 367.
278 See supra para. 141-142.

279 See Ibid.

280 See supra paras. 146, 147 and 148.
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X. FINDINGS OF THE CHAMBER
163. In light of the above, the Chamber finds that there are substantial grounds to

believe that both the objective and the subjective elements of the crimes charged in Counts
1, 2 and 3 are fulfilled and that there are substantial grounds to believe that Abdallah
Banda and Saleh Jerbo can be held criminally responsible as direct co-perpetrators for all

the crimes as charged.

164. In light of the suspects’ waivers®! of their right to be present at the confirmation
hearing and to have the proceedings (or part thereof) translated into Zaghawa, as well as
of the Defence’s statement at the confirmation hearing that it wished the pre-trial stage to
be completed as expeditiously as feasible, the Chamber takes the view that the five-day
deadline provided under rule 155(1) of the Rules to lodge an application for leave to
‘appeal this decision shall start to run with effect from the date of the notification of the

authoritative English version to the parties.

FOR THESE REASONS, THE CHAMBER
DECIDES

that the charges brought against Abdallah Banda and Saleh Jerbo are confirmed and to
commit them to a Trial Chamber for the trial on the charges as confirmed, pursuant to

article 61(7)(a) of the Statute;
ORDERS

the Registrar to notify the present Decision to (i) the UN Security Council; (ii) the Host

State authorities; and (iii) the Sudanese authorities.

281 [REDACTED]; [REDACTED].
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Done in both English and French, the English version being authoritative.

/signed/
Judge Cuno Tarfusser

Presiding Judge

/signed/ /signed/

Judge Sylvia Steiner - Judge Sanji Mmasenono Monageng

Dated this Monday, 7 March 2011
At The Hague, The Netherlands
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