




56. In addition, the defence for Germain Katanga, joined by the defence for 

Mathieu Ngudjolo, inter alia requested the disclosure of the non-redacted 

transcripts of evidence about prosecution intermediaries in the Lubanga case, in 

particular in relation to intermediary 316 (REDACTED), and generally 

"referring to allegations relating to the corruption/manipulation of Prosecution 

witnesses by Prosecution intermediaries''. ^̂^ Final consideration of these 

applications is pending.^^^ 

The prosecution's submissions 

57. In its submissions on 25 February 2010, the prosecution suggested that there is 

a "substantial reason" to bar the defence from challenging the credibility of 

certain prosecution witnesses at this stage in the trial, on the basis that they 

came before the Court and testified knowing that they would be giving 

inaccurate information to the Court and that their false testimony had been 

fabricated with the assistance of intermediaries who collaborated with the 

prosecution, because that "argument was raised for the first time on 27 January 

2010" and this suggestion was not put to the witnesses "because the Defence 

deliberately chose not to present its case at the appropriate time". ^̂^ The 

prosecution indicated that it intended to file an application "soon" to prohibit 

the defence from leading evidence on "critical and material issues" that have 

not been put to witnesses during cross-examination or communicated to the 

prosecution in advance of the defence case.̂ ^^ 

^̂"̂  URGENT Defence Request for the disclosure of Lubanga transcripts, 18 March 2010, ICC-01/04-01/06-
2361-Conf-Exp, paragraph 9(a)(iii); Adjonction de la Défense de Mathieu Ngudjolo à la Requête ICC-01/04-
01/06-2361-Conf-Exp introduite par l'Equipe de Défense de Germain Katanga le 19 mars 2010, 29 March 2010, 
ICC-01/04-01/06-2381-Conf-Exp; see also URGENT Defence Request for the disclosure of Lubanga 
transcripts and of the identity of Prosecution Intermediaries, 11 March 2010, ICC-01/04-01/07-1960-Conf-Exp-
Corr, notified to Trial Chamber I; Prosecution's Response to "URGENT Defence Request for the disclosure of 
Lubanga transcripts" [ICC-01/04-01/06-2361-Conf-Exp], 25 March 2010, ICC-01/04-01/06-2377-Conf-Exp; 
Réponse des représentants légaux de victimes du groupe V02 à la demande de communication de transcriptions 
d'audiences du procès Lubanga à la Défense de M. Germain Katanga, 29 March 2010, ICC-01/04-01/06-2382-
Conf-Exp. 
^̂^ The Chamber issued an interim order on 1 April 2010, email communication from the Legal Adviser to the 
Trial Division to the parties in the Lubanga and Katanga and Ngudjolo cases on 1 April 2010. 
^̂ ^ ICC-01/04-01/06-2310-Conf-Corr, page 3. 
^̂ ^ ICC-01/04-01/06-2310-Conf-Corr, pages 3 - 4 . 
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58. The prosecution put their central submissions in this filing thus: 

On those points, the Prosecution first reminds the Chamber that the environment in 
which intermediaries operate is dangerous and risk of harm is high both to them and 
to witnesses who may have interacted with them. In the Prosecution's submission it 
would be a dereliction of its duty of care towards its intermediaries and the witnesses 
with whom they deal if their identities were to be disclosed to the Defence, not least 
because there are no allegations against them. Beyond the obligation to protect these 
intermediaries and witnesses, it is essential to the success of the ICC that 
intermediaries not be revealed unless there is the most pressing reason. The 
Prosecutor's mandate to investigate and prosecute the world's most serious offences 
cannot succeed without the use of trusted and reliable intermediaries; any action by 
the Court that chills the ability of the Prosecution to protect their identities and 
securities will chill the Prosecution's ability to obtain assistance by other 
intermediaries in future cases. 

Given the information provided thus far, the Prosecution will consider the possibility 
of calling Intermediary W-321, but does not currently intend to call any other 
intermediary as a witness. Nor is there any reason, on the existing information, to 
conduct substantive reinterviews of them and submit those statements to the defence. 
This view, of course, may change once the specific allegations against them are 
disclosed. But, having had less than one month's notice of the defence case, and with 
inadequate information as to its factual basis, the Prosecution has not made any 
significant change to its strategy as regards the issue of intermediaries.i^^ 

59. The prosecution reminded the Chamber that it had disclosed the identities of 

two intermediaries. ̂ ^̂  The prosecution suggested that it did not intend to 

investigate, through interviews or re-interviews, the intermediaries it has used, 

or to call them as witnesses, because the evidence did not justify either 

course.̂ ^^ The prosecution argued that given the issue relates to alleged abuse of 

process, the focus should not be whether intermediaries approached some 

children and proposed that they lie, but whether this was known, or should 

have been known, within the OTP.̂ ^̂  

60. The prosecution stressed the importance of the role played by 

intermediaries,^^2 and their central role in the effective work of the court.̂ ^^ It 

^̂ ^ ICC-01/04-01/06-2310-Conf-Corr, pages 4 - 5 . 
^̂ ^ ICC-01/04-01/06-2310-Conf-Corr, paragraph 10. 
^̂ ° ICC-01/04-01/06-2310-Conf-Corr, paragraph 10. 
^̂^ ICC-01/04-01/06-2310-Conf-Corr, paragraph 11. 
^̂ ^ ICC-01/04-01/06-2310-Conf-Corr, paragraph 12. 
^̂^ ICC-01/04-01/06-2310-Conf-Corr, paragraphs 13 and 14. 
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suggested that it has made ''considerable effort'' in order to "identify and 

evaluate" the reliability, knowledge and integrity of intermediaries, and their 

ability to perform their role discreetly in order to protect themselves, the 

witnesses and the investigation generally. ̂ ^̂  The prosecution relies on other 

individuals who perform a similar task on an ad hoc basis who are not referred 

to as intermediaries although they undertake particular roles with witnesses.̂ ^^ 

61. It is indicated that intermediaries assist in later stages of cases, for instance in 

assisting the OTP to investigate allegations made by the defence and other 

aspects of the accused's case, and they help other organs of the court, such as 

the Office of Public Counsel for Victims ("OPCV").!^^ 

62. As to the individual intermediaries, it is suggested that "[m]any of the 

intermediaries used by the OTP in this case REDACTED. Many intermediaries 

REDACTED. Living where they live, REDACTED, they are at real, documented 

risk on account of the activities they undertake for the OTP and for other 

organs of the Court" .̂ ^ 

63. An argument against disclosure based on a suggested analogous protection 

that is provided to informants who assist national courts was developed.^^^ 

Additionally if the identity of an informant has been inadvertently revealed, the 

prosecution thereafter has disclosed his identity in other relevant documents.^^^ 

64. It is argued that it is only when allegations of impropriety in relation to a 

particular intermediary's role are advanced that "the balance [should] shift 

^̂^ ICC-01/04-01/06-2310-Conf-Con-, paragraph 15. 
^̂^ ICC-01/04-01/06-2310-Conf-Con', paragraph 16. 
'̂̂^ ICC-01/04-01/06-2310-Conf-Corr, paragraph 17. 

^̂^ ICC-01/04-01/06-2310-Conf-Con-, paragraph 18. 
^̂^ ICC-01/04-01/06-2310-Conf-Corr, paragraph 21. 
^̂^ ICC-01/04-01/06-2310-Conf-Con-, paragraph 22. 
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armed conflict. ̂ ^̂  Similarly, the defence seeks information on any payments 

made to them and whether remuneration was calculated on the basis of the 

results secured or whether another test applies.̂ ^^ 

80. It is suggested that disclosure of this information to the defence is unlikely to 

endanger the safety of those involved, or impair the work of the OTP. It is 

argued that their identities, and that of their families, are already well-known 

by a significant number of people with whom they have had dealings.̂ ^^ The 

defence argues that the intermediaries are less at risk of attack than the 

witnesses they assist, and the Chamber is reminded that each of the 

prosecution's witnesses have had their identities revealed to the defence.̂ ^^ It is 

submitted that in these circumstances the security concerns that the prosecution 

expresses are without foundation.207 

81. Moreover, it is argued that given the prosecution's case has closed, identifying 

the intermediaries at this stage will not endanger them.̂ o« Furthermore, it is 

suggested that the defence will respect its confidentiality obligations.209 

82. The defence contends that there is an issue as regards the intermediaries' 

commitment to the integrity of the judicial process and there needs to be a 

thorough investigation of their identities, any links with external authorities 

and their approach towards the witnesses.210 

^̂^ ICC-01/04-01/06-2315-Conf, paragraph 27. 
^̂ ^ ICC-01/04-01/06-2315-Conf, paragraph 27 and footnote 23. 
^̂^ ICC-01/04-01/06-2315-Conf, paragraph 29. 
^̂^ ICC-01/04-01/06-2315-Conf, paragraph 30. 
^̂^ ICC-01/04-01/06-2315-Conf, paragraph 30. 
^̂^ ICC-01/04-01/06-2315-Conf, paragraph 31. 
^̂^ ICC-01/04-01/06-2315-Conf, paragraph 31. 
'̂ ^ ICC-01/04-01/06-2315-Conf, paragraph 32. 
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83. The defence submits that any information that clarifies the roles of the 

intermediaries and other relevant employees of the prosecution will assist the 

accused, and including by way of giving evidence.̂ ^i 

84. Finally, the defence complains of certain particular instances of late 

disclosure.212 Documents and information relevant to prosecution witness 10 

((REDACTED), prosecution witness 293 (REDACTED), prosecution witness 294 

(REDACTED), defence witness 05 (REDACTED), defence witness 06 

(REDACTED) and witness DRC-DOl-WWWW-0026, REDACTED ("defence 

witness 26 (REDACTED)") were all allegedly served unjustifiably late.̂ ^̂  It is 

suggested that because this has occurred immediately before the witnesses 

have been expected to give evidence, the defence has been unable to discuss the 

contents with them.214 The defence repeats its request for immediate disclosure 

of all relevant materials.215 

85. In all the circumstances, the defence requests i) disclosure of the identities of 

all the prosecutor's intermediaries or collaborators who have been in contact 

with any witnesses who are or were on the prosecution list of witnesses or who 

have been referred to as Court witnesses; ii) an order for the prosecution to call 

intermediaries 321 (REDACTED) and 316 (REDACTED) as witnesses; iii) an 

order for the prosecution to call one of the individuals within the prosecution in 

charge of its investigations; iv) a full inventory of the contacts between the 

intermediaries and other relevant employees of the prosecution with each 

potential prosecution witness (whether called or not) and those possibly 

appearing as witnesses of the Court; v) the professional background of the 

intermediaries and other relevant employees of the prosecution that have been 

^̂^ ICC-01/04-01/06-2315-Conf, paragraphs 33 and 34. 
^̂^ ICC-01/04-01/06-2315-Conf, paragraphs 37 - 39. See also Réponse de la Défense à la «Prosecution's 
Submission Regarding Witness 157 », déposée le 15 avril 2010, 5 May 2010, ICC-01/04-01/06-2416-Conf. 
^̂^ ICC-01/04-01/06-2315-Conf, paragraph 39. 
^̂^ ICC-01/04-01/06-2315-Conf, paragraphs 41 and 42. 
^̂^ ICC-01/04-01/06-2315-Conf, paragraph 42. 
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referred to in the proceedings, ^̂^ and particularly as regards links with 

REDACTED and any work they have undertaken linked to helping children 

associated with armed groups; and vi) any remuneration or other benefits they 

have received, along with the method of calculation.^^^ 

The Prosecution Proposed Procedure for Dealing with Intermediaries 

86. On 17 March 2010 the prosecution suggested that the allegations advanced by 

the defence concern only two of the intermediaries and sought leave to submit 

by 22 March 2010 a proposal that would take into consideration the rights of the 

accused, the concerns of the Chamber, while protecting the intermediaries 

against whom there are no allegations as well as the ability of the prosecution 

to conduct its investigations.^^^ The prosecution noted that even if the Chamber 

orders disclosure of the intermediaries' identities, security measures will first 

have to be put in place.̂ ^^ The Chamber took into account the prosecution's 

concerns, but fixed the deadline for submissions of 19 March 2010.̂ 2° 

87. In its written submissions of 19 March 2010, the prosecution submits in 

unequivocal terms that "[...] disclosure of the intermediaries' identities to the 

defence will have grave consequences to the fulfilment of its statutory functions 

and to the security of the intermediaries, their families as well as some other 

persons who were in contact with the Office of the Prosecutor (OTP)".̂ ^! 

^̂ ^ These are listed in footnote 21 of ICC-01/04-01/06-2315-Conf: (1) intermediaries DRC-OTP-WWWW-0321 
and DRC-OTP-WWWW-0316 and (2) the collaborators of the prosecution with the names REDACTED. 
^̂ ^ ICC-01/04-01/06-2315-Conf, pages 16 - 17. See Prosecution's Request for Non-Disclosure of Information in 
Witness Related Expenses, 26 January 2010, ICC-01/04-01/06-2266-Conf-Exp, and redacted version filed on 10 
February 2010 (notified on 11 February 2010), ICC-01/04-01/06-2266-Red; Réponse de la Défense à la 
"Prosecution's Request for Non-Disclosure of Information in Witness Related Expenses", 19 February 2010, 
ICC-01/04-01/06-2308; Prosecution's Request for Non-Disclosure of Information in Documents related to 
Defence Witnesses and Re-Interviews with Prosecution Witnesses, 26 February 2010 (notified on 3 March 
2010), ICC-01/04-01/06-2314-Conf-Exp, and redacted version filed on 2 March 2010 (notified on 3 March 
2010), ICC-01/04-01/06-2314-Red; Réponse de la Défense à la "Prosecution's Request for Non-Disclosure of 
Information in Documents related to Defence Witnesses and Re-Interviews with Prosecution Witnesses", datée 
du 2 mars 2010, 17 March 2010 (notified on 18 March 2010), ICC-01/04-01/06-2308. 
^̂ ^ ICC-01/04-01/06-T-264-CONF-ENG ET, page 6, line 12 to page 7, line 9. 
^̂ ^ ICC-01/04-01/06-T-264-CONF-ENG ET, page 7, lines 10 - 16. 
^̂ ^ ICC-01/04-01/06-T-264-CONF-ENG ET, page 7, line 17 to page 8, line 11. 
^̂ ^ ICC-01/04-01/06-2362, page 3, 2"^ paragraph of introduction (unnumbered) 
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88. The prosecution underlines what it suggests is the critical assistance provided 

by the intermediaries; it highlights that in this trial the prosecution has used six 

intermediaries to "reach half of its trial witnesses".^^^ It is argued that they 

undertake tasks in the field that staff members cannot fulfil without creating 

suspicion; they know members of the community, and they have access to 

information and places that are otherwise unavailable to the prosecution.^^^ The 

prosecution also referred to the fact that the Chamber has heard evidence that 

one intermediary who was assisting the Court was threatened.^^^ 

89. The prosecution submits that the assistance of these individuals includes their 

ability to assist the prosecution in investigating the defence assertions and 

evidence, as well as assisting the VPRS and the OPCV.̂ ^̂  The consequence of 

disclosure of their identities will be their relocation, together with their families, 

given the enhanced risks to their lives and wellbeing.^^^ it is argued that 

disclosure of the identities of these intermediaries could operate to deter others 

in the future.̂ ^^ It is submitted that disclosure of this information should be a 

measure of last resort and "must be confined to those limited and exceptional 

circumstances where no alternative measures would be adequate to guarantee 

the fairness of the proceedings."^^^ 

90. It is suggested that "[t]here are neither allegations nor evidence against the 

intermediaries whose identity is not already known to the defence." It is the 

prosecution's stance that notwithstanding the questioning "[...] to test the 

veracity of the accounts of prosecution witnesses and to test whether they had 

been coached or induced to lie before the Court, [...] no evidence of 

222 ICC-01/04-01/06-2362, page 3, 4* paragraph of introduction (unnumbered). 
^̂ ^ ICC-01/04-01/06-2362, paragraph 3. 
^̂"̂  ICC-01/04-01/06-2362, page 4, 4th paragraph of introduction (unnumbered). 
^̂ ^ ICC-01/04-01/06-2362, paragraph 4. 
^̂ ^ ICC-01/04-01/06-2362, paragraph 5. 
^̂ ^ ICC-01/04-01/06-2362, paragraph 6. 
^̂ ^ ICC-01/04-01/06-2362, paragraph 7. 
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impropriety has emerged".^^^ In those circumstances it is suggested that an 

alternative approach to disclosure of the intermediaries' identities would 

guarantee a fair trial.̂ ^^ 

91. Given the observations of the Chamber on this issue (set out above), the 

prosecution now suggests a three-stage approach.̂ ^^ First, that an "appropriate" 

representative of the prosecution gives evidence about the use of 

intermediaries. Second, if, following that evidence, the Chamber determines 

that it remains necessary for one or more of the intermediaries to be called, this 

should be during an in camera hearing at which neither party is present. Third, 

only as a final measure should the Chamber consider revealing the role of 

intermediaries.^^^ 

92. As to the detail of the procedure the prosecution urges on the Chamber as the 

second stage, the prosecution suggests for that for those intermediaries whom 

the Chamber has deemed "sufficiently tainted" by specific allegations, they 

should be brought to The Hague to appear before the Chamber as court 

witnesses, to be questioned by the Chamber alone (in the absence of both 

parties) without revealing their identities to the defence. However, each side 

would be entitled to present a list of questions to the Chamber to be asked by 

the judges, with each party having the right to object to the proposed questions 

of the other. Thereafter, redacted transcripts are to be provided to the parties 

that may lead to requests for additional questions.^^^ 

93. It is said that the statutory and jurisprudential underpinnings of these 

proposals are Article 54(3) (f) of the Statute- the right of the Prosecutor to 

request measures to protect "any person" - along with the combined effect of 

^̂ ^ ICC-01/04-01/06-2362, page 3, 4"̂  paragraph of introduction (unnumbered). 
^̂ ^ ICC-01/04-01/06-2362, paragraphs 8 - 10. 
^̂ ^ ICC-01/04-01/06-2362, paragraphs 9 - 11 and 16. 
^̂ ^ ICC-01/04-01/06-2362, page 4, 7th paragraph of introduction (unnumbered). 
^̂ ^ ICC-01/04-01/06-2362, paragraph 11. 
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the Article 68(1) and the jurisprudence of the Appeals Chamber;^^ and it is 

argued that the Court has a duty to take appropriate measures to protect the 

safety, physical and psychological well-being, dignity and privacy of "persons 

at risk on account of the activities of the Court". The prosecution also relies on 

Articles 64(6) (c) and (f) and 64(7) of the Statute, which enable the Court to 

protect confidential information and to derogate from the principle of holding a 

public trial in exceptional circumstances. Rule 88 enables the Chamber to order 

special measures, in order to facilitate the testimony of sensitive witnesses.̂ ^^ 

94. The prosecution resists any suggestion that it is seeking to rely on anonymous 

witnesses to establish the guilt of the accused; the matter is put thus "[t]hese are 

not witnesses for the prosecution, and their evidence will not deal with the guilt 

or innocence of the accused, but rather with a wholly independent issue raised 

by the defence and related to allegations against some of the intermediaries" .̂ ^̂  

The prosecution argues that the role of the Chamber will serve to protect the 

interests of the parties and ensure that the fairness of the proceedings is not 

undermined.^^^ 

95. Finally, it is argued that any prejudice to the defence that may flow from the 

lack of disclosure of the identities of the intermediaries is outweighed by the 

prejudice that would result to the intermediaries and their families, along with 

the prosecution's ongoing investigations.^^^ The prosecution submits that some 

national criminal justice systems permit the examination of witnesses before a 

judge or examining magistrate whose identities are known to the court but not 

to the defence.̂ ^^ 

^̂ "̂ Judgment on the appeal of the Prosecutor against the decision of Pre-Trial Chamber I entitled "First Decision 
on the Prosecution Request for Authorisation to Redact Witness Statements", 13 May 2008, ICC-01/04-01/07-
475, paragraphs 43 - 44 and paragraphs 5 3 - 5 5 . 
^̂ ^ ICC-01/04-01/06-2362, paragraphs 12 - 13. 
^̂ ^ ICC-01/04-01/06-2362, paragraph 14. 
^̂ ^ ICC-01/04-01/06-2362, paragraphs 7 - 8 . 
^̂ ^ ICC-01/04-01/06-2362, paragraphs 3 - 8 . 
^̂ ^ ICC-01/04-01/06-2362, paragraph 15. 
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Additional observations from the defence 

96. The defence repeated its intention to demonstrate during the trial i) that 

intermediaries and other individuals working with the prosecution deliberately 

contributed to the presentation of false testimony before the court; and ii) that 

the prosecution delegated the task of identifying potential witnesses either to 

REDACTED, or to individuals employed as intermediaries by private 

organizations involved in providing assistance (and legal representation) to 

victims participating in the proceedings before the Court.^^^ 

97. It is argued that the analysis of the information on intermediaries REDACTED 

demonstrates that disclosure of additional information on all those working 

with the prosecution who had contacts with prosecution witnesses or 

participating victims is necessary to permit the Chamber to ensure the integrity 

of the judicial proceedings and the independence of the Court.^^^ 

98. Contrary to the prosecution's stance, it is suggested that there are serious 

allegations against intermediary REDACTED. ^̂2 The defence relies on the 

evidence of REDACTED and REDACTED to demonstrate his role in fabricating 

false testimony.243 

99. It is suggested that that the REDACTED were involved in the investigations of 

the prosecution,244 REDACTED.^^s 

100. It is averred that when interviewed by the prosecution, intermediary 

REDACTED indicated he had responsibilities REDACTED before and during 

^^ ICC-01/04-01/06-2364-Conf, paragraph 5. 
^̂^ ICC-01/04-01/06-2364-Conf, paragraph 7. 
"̂̂^ ICC-01/04-01/06-2364-Conf, paragraph 8; see also the statement taken on 6 October 2009, Annex II to the 
filing, ICC-01/04-0l/06-2364-Conf-Anx2, pages 28 and 29 at lines 233-258. 
^̂^ ICC-01/04-01/06-2364-Conf, paragraph 9. 
^^ ICC-01/04-01/06-2364-Conf, paragraph 10. 
^̂^ ICC-01/04-01/06-2364-Conf, paragraphs 11-13. 
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his work as an intermediary for the prosecution.^^^ Between August 2006 and 

March 2007 he worked as REDACTED.̂ ^^ 

101. As to the contention that he ceased working for the Court after 31 March 2006, 

when he took up his work REDACTED, it is suggested that there are receipts 

indicating he worked as an intermediary until 2009.̂ ^̂  

102. By reference to a human rights report (REDACTED), the defence submits that 

REDACTED has been notoriously implicated in multiple grave human rights 

violations in the DRC.̂ ^̂  

103. It is said that when interviewed by the prosecution, intermediary REDACTED 

admitted to having attempted to obtain reimbursement from the prosecution 

for a personal debt not connected with his services as an intermediary. He 

attempted to mislead the prosecution with the assistance of another person.̂ ^^ 

104. It is alleged that the expense documents (receipts) disclosed to the defence 

reveal that intermediary REDACTED, at a minimum, received $47000 between 

2005 and 2009.2̂ 1 

105. The expense documents are said to show that, at least in part, the 

remuneration was based on services actually rendered, i.e. establishing contact 

between the prosecution investigators and potential witnesses.^^^ 

"̂̂^ ICC-01/04-01/06-2364-Conf, paragraph 11 with references to the statements contained in Annexes II and III 
to the filing. 
"̂̂^ ICC-01/04-01/06-2364-Conf, paragraph 11 with reference to the statement contained in Annex III to the 

filing. 
^^^ICC-01/04-01/06-2364, paragraph 12. 
^̂ ^ ICC-01/04-01/06-2364, paragraph 13. 
^̂ ^ ICC-01/04-01/06-2364, paragraph 14, with reference to the statement contained in Annex III to the filing. 
^̂ ^ ICC-01/04-01/06-2364, paragraph 15. 
^̂ ^ ICC-01/04-01/06-2364, paragraph 16. 
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106. The defence suggests that the expense documents also demonstrate that with 

this intermediary remuneration took many forms, often far removed from the 

usual remuneration of an employee of the court.̂ ^^ 

107. As to intermediary REDACTED, it is argued that it has been established that 

he played a central role in providing a significant number of witnesses to the 

prosecution, for which he was paid.^^ The defence suggest that it is likely that 

he also played an important role in assisting victims to participate in the 

proceedings.2^^ 

108. The defence underlines the evidence of certain defence witnesses about this 

individual, as well as the fact that when interviewed by the prosecution 

intermediary REDACTED indicated that while acting as a prosecution 

intermediary he also acted on instructions given to him by REDACTED 

intermediary REDACTED and the organization which the latter directed.̂ ^^ 

109. It is submitted that intermediary REDACTED has revealed that while acting 

as an intermediary for the prosecution he also acted on instructions from 

REDACTED, who is a legal representative of several victims, including victim 

REDACTED.257 

110. The defence submits that the prosecution thus employed as an agent an 

individual now acting for participating victims who, it is suggested, have a 

direct interest in the conviction of the accused.̂ ^^ 

^̂ ^ ICC-01/04-01/06-2364, paragraph 17, with reference to the statement contained in Annex IV to the filing. 
^̂ ^ ICC-01/04-01/06-2364, paragraph 18. 
^̂ ^ ICC-01/04-01/06-2364, paragraph 19. 
^̂ ^ ICC-01/04-01/06-2364, paragraphs 20 and 21, which references a statement given by 321 (REDACTED) in 
October 2009. 
^̂ ^ ICC-01/04-01/06-2364, paragraph 22. 
^̂ ^ ICC-01/04-01/06-2364, paragraph 23. 
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111. By way of summary, it is suggested that the cumulative effect of this 

information confirms that the prosecution has employed two intermediaries 

REDACTED, whose role is questioned, or those assisting victims participating 

in the proceedings. In either situation, it is argued these intermediaries were 

dependent on individuals who have an interest in the conviction of the 

accused.2^^ It is argued that this gravely affects the fairness of the proceedings 

and the independence of the Court.̂ ^° 

112. Critically, the defence suggests that if this has been established as being the 

position for two intermediaries REDACTED, the same is likely to apply to other 

intermediaries or those who collaborate with the prosecution. ̂ ^̂  In those 

circumstances, it is suggested it is particularly important to disclose all relevant 

information about the prosecution's intermediaries and coUaborators.̂ ^^ 

The defence response to the prosecution proposed procedure for dealing with 

intermediaries 

113. On 24 March 2010, the defence's response to the "Prosecution Proposed 

Procedure for dealing with intermediaries" was filed.̂ ^̂  

114. The defence repeated its request for someone in charge of the investigations 

for the prosecution to appear as a witness, in order to assist with how the 

investigations have been led and to explain the role of intermediaries.^^ 

115. Additionally, the defence repeats its request for disclosure of the 

intermediaries' identities and their appearance in court as witnesses. ̂ ^̂  The 

^̂ ^ ICC-01/04-01/06-2364, paragraph 24. 
^̂ ^ ICC-01/04-01/06-2364, paragraph 25. 
^̂ ^ ICC-01/04-01/06-2364, paragraph 26. 
^̂ ^ ICC-01/04-01/06-2364, paragraph 27. 
^̂ ^ ICC-01/04-01/06-2375. 
^̂ ^ ICC-01/04-01/06-2375, paragraph 3. 
^̂ ^ ICC-01/04-01/06-2375, paragraphs 4 - 6 . 
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defence opposes the prosecution's suggestion that the intermediaries should 

appear before the judges alone.̂ ^^ 

116. The defence emphasises that these are not victims or witnesses particularly 

exposed to the risk of reprisals, but instead intermediaries, and the 

international jurisprudence relied on by the prosecution is irrelevant to their 

position.2^^ It is emphasised that with intermediaries the defence does not at any 

stage effectively have an opportunity to test their involvement.^^^ 

117. Equally, it is suggested that the involvement of intermediaries is directly 

relevant on the Chamber's decision on the guilt or innocence of the accused.̂ ^^ 

The Legal Representatives submissions 

118. On 16 April 2010, the legal representatives filed the Legal Representatives 

response to the defence additional information on intermediaries.^^° 

119. Objection is taken to the apparent suggestion on behalf of the accused that 

REDACTED may have engaged in inappropriate behaviour in this context.̂ ^^ It 

is argued that this is an unwarranted attack on the integrity of counsel.̂ ^^ 

120. Addressing the specific charge that REDACTED may have given instructions 

to intermediary REDACTED, the observation is made that this individual has 

never worked in any capacity for the legal representatives, but instead was 

working for REDACTED. His role was to facilitate contact between lawyers 

REDACTED and individual victims, and thereafter with REDACTED. It is 

ICC-01/04-01/06-2375, paragraph 7. 266 

^̂ ^ ICC-01/04-01/06-2375, paragraphs 9 and 10. 
-̂ ^ ICC-01/04-01/06-2375, paragraph 11. 
^̂ ^ ICC-01/04-01/06-2375, paragraph 12. 
^̂ ^ ICC-01/04-01/06-2394-Conf The legal representatives requested an extension of the deadline (Demande de 
prorogation du délai pour répondre à la soumission de la Défense en date du 19 mars 2010, 31 March 2010, 
ICC-01/04-01/06-2385-Conf), which the Chamber granted orally on 31 March 2010 (Transcript of hearing on 
31 March 2010, ICC-01/04-01/06-T-274-CONF-ENG ET, page 11, line 14 to page 12, line 15). 
^̂ ^ ICC-01/04-01/06-2394-Conf, paragraph I. 
^̂ ^ ICC-01/04-01/06-2394-Conf, paragraph 8. 
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contended that he did not receive any instructions from REDACTED, since he 

received directions only from the REDACTED intermediary REDACTED, as 

well as REDACTED. REDACTED merely informed him as to when they were 

arriving. He did not assist with interviews conducted by counsel with victims 

and he was unaware of confidential information in this category.̂ ^^ 

121. The legal representatives, given the financial constraints and practical 

difficulties under which they are working, sometimes enlist the assistance of 

volunteer intermediaries, such as REDACTED.̂ '̂* 

122. Victim REDACTED is a dual-status victim. It is suggested that the relevant 

documentation relating to the intermediary reveals that neither the legal 

representatives nor any one else asked him to persuade victims to apply to 

participate or to collaborate with the prosecution; instead he organised 

meetings between victims and their counsel.̂ ^^ 

123. The legal representatives suggest that it is important to focus on the particular 

roles played by each individual in this general category, and whether, for 

instance, they worked REDACTED and whether they merely established 

contact between the victims and legal representatives, without being in the 

employment of the latter.̂ ^^ 

277 124. It is suggested that intermediaries are bound by principles of confidentiality. 

125. The legal representatives rely on the relevant chronology, namely that 

intermediary REDACTED was in contact with REDACTED prior to any contact 

with the prosecution. It is said that victim REDACTED was granted leave to 

^̂^ ICC-01/04-01/06-2394-Conf, paragraph 3. 
^̂ ^ ICC-01/04-01/06-2394-Conf, paragraph 5. 
^̂^ ICC-01/04-01/06-2394-Conf, paragraph 6. 
^̂^ ICC-01/04-01/06-2394-Conf, paragraphs 9 and 10. 
^̂^ ICC-01/04-01/06-2394-Conf, paragraph 11. 
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participate in the proceedings before his first contact with the prosecution. 

Initially, when victims agreed to contact with the prosecution, this had to be 

effected through the legal representatives, although latterly some direct 

contacts between prosecution and witnesses has become possible.^^^ 

The Prosecution's Submission of New Information on Threats against Intermediaries 

l i e . REDACTED.279 

127. REDACTED.280 REDACTED: 

REDACTED281 

128. REDACTED.282 

129. REDACTED.283 

130. REDACTED.284 REDACTED.^ss 

131. REDACTED.286 REDACTED,^«^ REDACTED.^»» REDACTED.^s^ 

132. REDACTED.290 

133. REDACTED.291 

™̂ ICC-01/04-01/06-2394-Conf, paragraph 13. 
^" ICC-01/04-01/06-2397-Conf-Exp, paragraph 5. 
^^ ICC-01/04-01/06-2397-Conf-Exp, paragraph 6. 
^̂ ' ICC-01/04-01/06-2397-Conf-Exp, paragraph 7 (unofficial translation). 
^^ ICC-01/04-01/06-2397-Conf-Exp, paragraph 8. 
^̂^ ICC-01/04-01/06-2397-Conf-Exp, paragraph 9. 
^̂ '̂  ICC-01/04-01/06-2397-Conf-Exp, paragraph 11. 
^̂^ ICC-01/04-01/06-2397-Conf-Exp, paragraph 13. 
^^ Prosecution's Further Submissions of New Information relevant to threats against Intermediaries, 6 May 
2010,ICC-01/04-01/06-2423-Conf-Exp. 
^̂^ ICC-01/04-01/06-2423-Conf-Exp, paragraph 2. 
^̂ ^ ICC-01/04-01/06-2423-Conf-Exp, paragraph 9. 
^̂ ' ICC-01/04-01/06-2423-Conf-Exp, paragraphs 2 and 5. 
"̂̂  ICC-01/04-01/06-2423-Conf-Exp, paragraph 10. 

^̂ ' ICC-01/04-01/06-2423-Conf-Exp, paragraph 12. 
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IL Relevant provisions 

134. The Chamber has taken into consideration the following provisions: 

Article 63 of the Statute 
Trial in the presence of the accused 

1. The accused shall be present during the trial. 
2. If the accused, being present before the Court, continues to disrupt the trial, the 
Trial Chamber may remove the accused and shall make provision for him or her to 
observe the trial and instruct counsel from outside the courtroom, through the use of 
communications technology, if required. Such measures shall be taken only in 
exceptional circumstances after other reasonable alternatives have proved 
inadequate, and only for such duration as is strictly required. 

Article 64 of the Statute 
Functions and powers of the Trial Chamber 

1. The functions and powers of the Trial Chamber set out in this article shall be 
exercised in accordance with this Statute and the Rules of Procedure and Evidence. 
2. The Trial Chamber shall ensure that a trial is fair and expeditious and is conducted 

with full respect for the rights of the accused and due regard for the protection of 

victims and witnesses. 

[...] 

6. In performing its functions prior to trial or during the course of a trial, the Trial 
Chamber may, as necessary: 
[...] 
(c) Provide for the protection of confidential information; 
(d) Order the production of evidence in addition to that already collected prior to the 
trial or presented during the trial by the parties; 
(e) Provide for the protection of the accused, witnesses and victims; and 
(f) Rule on any other relevant matters. 
[...] 

Article 67 of the Statute 
Rights of the accused 

1. In the determination of any charge, the accused shall be entitled to a public 
hearing, having regard to the provisions of this Statute, to a fair hearing conducted 
impartially, and to the following minimum guarantees, in full equality: 

(b) To have adequate time and facilities for the preparation of the defence and to 
communicate freely with counsel of the accused's choosing in confidence; 

(d) Subject to article 63, paragraph 2, to be present at the trial, to conduct the defence 
in person or through legal assistance of the accused's choosing, to be informed, if the 
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accused does not have legal assistance, of this right and to have legal assistance 
assigned by the Court in any case where the interests of justice so require, and 
without payment if the accused lacks sufficient means to pay for it; 
(e) To examine, or have examined, the witnesses against him or her and to obtain the 
attendance and examination of witnesses on his or her behalf under the same 
conditions as witnesses against him or her. The accused shall also be entitled to raise 
defences and to present other evidence admissible under this Statute; 
[...] 

2. In addition to any other disclosure provided for in this Statute, the Prosecutor 
shall, as soon as practicable, disclose to the defence evidence in the Prosecutor's 
possession or control which he or she believes shows or tends to show the innocence 
of the accused, or to mitigate the guilt of the accused, or which may affect the 
credibility of prosecution evidence. In case of doubt as to the application of this 
paragraph, the Court shall decide. 

Article 69 of the Statute 
Evidence 

3. The parties may submit evidence relevant to the case, in accordance with article 64. 
The Court shall have the authority to request the submission of all evidence that it 
considers necessary for the determination of the truth. 
[...] 

Rule 11 of the Rules 
Inspection of material in possession or control of the Prosecutor 

The Prosecutor shall, subject to the restrictions on disclosure as provided for in the 
Statute and in rules 81 and 82, permit the defence to inspect any books, documents, 
photographs and other tangible objects in the possession or control of the Prosecutor, 
which are material to the preparation of the defence or are intended for use by the 
Prosecutor as evidence for the purposes of the confirmation hearing or at trial, as the 
case may be, or were obtained from or belonged to the person. 

Rule 81 of the Rules 
Restrictions on disclosure 

[...] 
2. Where material or information is in the possession or control of the Prosecutor 
which must be disclosed in accordance with the Statute, but disclosure may prejudice 
further or ongoing investigations, the Prosecutor may apply to the Chamber dealing 
with the matter for a ruling as to whether the material or information must be 
disclosed to the defence. The matter shall be heard on an exparte basis by the 
Chamber. However, the Prosecutor may not introduce such material or information 
into evidence during the confirmation hearing or the trial without adequate prior 
disclosure to the accused. 

3. Where steps have been taken to ensure the confidentiality of information, in 
accordance with articles 54, 57, 64, 72 and 93, and, in accordance with article 68, to 
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protect the safety of witnesses and victims and members of their families, such 
information shall not be disclosed, except in accordance with those articles. When the 
disclosure of such information may create a risk to the safety of the witness, the Court 
shall take measures to inform the witness in advance. 
4. The Chamber dealing with the matter shall, on its own motion or at the request of 
the Prosecutor, the accused or any State, take the necessary steps to ensure the 
confidentiality of information, in accordance with articles 54, 72 and 93, and, in 
accordance with article 68, to protect the safety of witnesses and victims and 
members of their families, including by authorizing the non-disclosure of their 
identity prior to the commencement of the trial. 
[...] 

Rule 83 of the Rules 
Ruling on exculpatory evidence under article 67, paragraph 2 

The Prosecutor may request as soon as practicable a hearing on an ex parte basis 
before the Chamber dealing with the matter for the purpose of obtaining a ruling 
under article 67, paragraph 2. 

Rule 84 of the Rules 
Disclosure and additional evidence for trial 

In order to enable the parties to prepare for trial and to facilitate the fair and 
expeditious conduct of the proceedings, the Trial Chamber shall, in accordance with 
article 64, paragraphs 3 (c) and 6 (d), and article 67, paragraph (2), and subject to 
article 68, paragraph 5, make any necessary orders for the disclosure of documents or 
information not previously disclosed and for the production of additional evidence. 
To avoid delay and to ensure that the trial commences on the set date, any such 
orders shall include strict time limits which shall be kept under review by the Trial 
Chamber. 

Rule 87 of the Rules 
Protective measures 

1. Upon the motion of the Prosecutor or the defence or upon the request of a witness 
or a victim or his or her legal representative, if any, or on its own motion, and after 
having consulted with the Victims and Witnesses Unit, as appropriate, a Chamber 
may order measures to protect a victim, a witness or another person at risk on 
account of testimony given by a witness pursuant to article 68, paragraphs 1 and 2. 
The Chamber shall seek to obtain, whenever possible, the consent of the person in 
respect of whom the protective measure is sought prior to ordering the protective 
measure. 
2. A motion or request under sub-rule 1 shall be governed by rule 134, provided that: 
(a) Such a motion or request shall not be submitted ex parte; 
(b) A request by a witness or by a victim or his or her legal representative, if any, 
shall be served on both the Prosecutor and the defence, each of whom shall have the 
opportunity to respond; 
(c) A motion or request affecting a particular witness or a particular victim shall be 
served on that witness or victim or his or her legal representative, if any, in addition 
to the other party, each of whom shall have the opportunity to respond; 
(d) When the Chamber proceeds on its own motion, notice and opportunity to 
respond shall be given to the Prosecutor and the defence, and to any witness or any 
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victim or his or her legal representative, if any, who would be affected by such 
protective measure; and 
(e) A motion or request may be filed under seal, and, if so filed, shall remain sealed 
until otherwise ordered by a Chamber. Responses to motions or requests filed under 
seal shall also be filed under seal. 
3. A Chamber may, on a motion or request under sub-rule 1, hold a hearing, which 
shall be conducted in camera, to determine whether to order measures to prevent the 
release to the public or press and information agencies, of the identity or the location 
of a victim, a witness or other person at risk on account of testimony given by a 
witness by ordering, inter alia: 
(a) That the name of the victim, witness or other person at risk on account of 
testimony given by a witness or any information which could lead to his or her 
identification, be expunged from the public records of the Chamber; 
(b) That the Prosecutor, the defence or any other participant in the proceedings be 
prohibited from disclosing such information to a third party; 
(c) That testimony be presented by electronic or other special means, including the 
use of technical means enabling the alteration of pictures or voice, the use of audio­
visual technology, in particular videoconferencing and closed-circuit television, and 
the exclusive use of the sound media; 
(d) That a pseudonym be used for a victim, a witness or other person at risk on 
account of testimony given by a witness; or 
(e) That a Chamber conduct part of its proceedings in camera. 

III. Analysis and conclusions 

135. The precise role of the intermediaries (together with the manner in which they 

discharged their functions) has become an issue of major importance in this 

trial. Contrary to the prosecution's argument, the defence submissions are not 

dependent on speculative assertions: they are, to an important extent, clearly 

evidence based. Given the extensive rehearsal of the relevant testimony and 

documents set out above, it is unnecessary to repeat in detail the particular facts 

on which defence counsel rely; instead, the Chamber needs to focus on the 

consequences of the material now before the Court. 

136. The Chamber is not persuaded that these applications can be satisfactorily 

resolved by the prosecution's ''three-stage approach". Although it is argued the 

"appropriate representative" is the best person to provide comprehensive and 

detailed information about the precise role of the intermediaries, how they 

were selected and the tasks they performed, there is a complete absence of 

information about this individual, and no statement - even in draft form -is 
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provided of his or her evidence. Apart from suggesting the person would be 

able to explain how individuals were contacted and selected, and how the 

Office managed those who were interviewed during the investigation, no other 

details, of any kind, are provided. It follows that the Chamber is invited to rule 

on the potential probity and usefulness of evidence that has not been 

provided.^^^ 

137. Although Rule 83 of the Rules permits the prosecution to request a hearing on 

an ex parte basis for a determination of whether evidence in its possession is 

exculpatory under Article 67(2) of the Statute, excluding the defence from all of 

these stages, save for the last, would be unfair to the accused and would 

undermine the fundamental principle that the trial should be held in his 

presence (Article 63 of the Statute). The Chamber would be investigating 

substantive and complicated factual issues that cannot properly be resolved 

without the participation of the accused and his representatives. The 

prosecution suggests that the "appropriate representative" would be able to 

provide comprehensive and detailed information about the precise role of the 

intermediaries, how they were selected and the tasks they performed, and that 

the "tainted" intermediaries could be brought to the Court to be questioned by 

the judges alone (in the absence of both parties). This would involve the 

Chamber conducting part of the trial, on a highly contentious and potentially 

important matter, in the absence of the accused. Although the Chamber has the 

duty to protect the safety, physical and psychological well-being, dignity and 

privacy of persons at risk on account of the activities of the Court, this 

suggested step would be incompatible with the accused's fair-trial rights. The 

^̂ ^ ICC-01/04-01/06-2362, paragraph 10. See also ICC-01/01-0/06-T-llO-ENG WT, page 6, lines 4-19; 
Transcript of hearing on 30 January 2009, ICC-01/01-0/06-T-113-ENG WT, page 1, line 9 - page 9, line 21 and 
page 23, line 15 - page 25, line 2; Transcript of hearing on 12 February 2009, ICC-01/01-0/06-T-125-ENG WT, 
page 44, line 22 - page 46, line 15; Transcript of hearing on 20 February 2009, ICC-01/01-0/06-T-132-ENG 
WT, page 35, line 17 - page 39, line 9; Transcript of hearing on 14 May 2009, ICC-01/01-0/06-T-174-CONF-
ENG CT, page 18, line 6 - page 21, line 23; Transcript of hearing on 16 June 2009, ICC-01/01-0/06-T-192-Red-
ENG WT2, page 13, line 4 - page 14, line 8; Transcript of hearing on 19 June 2009, ICC-01/01-0/06-T-195-
ENG WT, page 59, line 14 - page 61, line 16. 
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Chamber notes that the Rome Statute framework does not provide for the 

anonymous testimony of witnesses at trial (see e.g. Articles 67(l)(e) and 68(1) of 

the Statute and Rules 76, 81(4), 82(1) and 87 of the Rules). 

138. The Chamber is alive to the potential risks to the intermediaries employed by 

the prosecution once their identities are revealed to the accused, as well as the 

possible adverse implications as regards their future usefulness, but there is 

now a real basis for concern as to the system employed by the prosecution for 

identifying potential witnesses. On the evidence, there was extensive 

opportunity for the intermediaries, if they wished, to influence the witnesses as 

regards the statements they provided to the prosecution, and, as just set out, 

there is evidence that this may have occurred. In the circumstances it would be 

unfair to deny the defence the opportunity to research this possibility with all 

of the intermediaries used by the prosecution for the relevant witnesses in this 

trial, where the evidence justifies that course. 

139. On the basis of the history and the submissions set out extensively above, and 

applying the Rome Statute framework and the analysis just rehearsed, the 

Chamber has adopted the following approach: 

a. Given the markedly different considerations that apply to each 

intermediary (or others who assisted in a similar or linked marmer), 

disclosure of their identities to the defence is to be decided on an 

individual-by-individual basis, rather than by way of a more general, 

undifferentiated approach. 

b. The threshold for disclosure is whether prima facie grounds have been 

identified for suspecting that the intermediary in question had been 

in contact with one or more witnesses whose incriminating evidence 

has been materially called into question, for instance by internal 
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contradictions or by other evidence. In these circumstances, the 

intermediary's identity is disclosable under Rule 77 of the Rules. 

Given the evidence before the Chamber that some intermediaries 

may have attempted to persuade individuals to give false evidence, 

and that some of the intermediaries were in contact with each other, 

the Chamber considers that in these circumstances the defence 

should be provided with the opportunity to explore whether the 

intermediary in question may have attempted to persuade one or 

more individuals to give false evidence. However, in each instance 

the Chamber has investigated, and will investigate, the potential 

consequences of an order for disclosure for the intermediary and 

others associated with him, and whether lesser measures are 

available. Applications in this regard will be dealt with by the 

Chamber on an individual basis. 

c. The identities of intermediaries (or others who assisted in a similar or 

linked manner) who do not meet the test in b. are not to be disclosed. 

d. Disclosure of the identity of an intermediary (or others who assisted 

in a similar or linked manner) is not to be effected until there has 

been an assessment by the VWU, and any protective measures that 

are necessary have been put in place. 

e. The identities of intermediaries who did not deal with trial witnesses 

who gave incriminating evidence are not to be revealed, unless there 

are specific reasons for suspecting that the individual in question 

attempted to persuade one or more individuals to give false evidence 

or otherwise misused his or her position. Applications in this regard 

will be dealt with by the Chamber on an individual basis. 
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f. The threshold for calling intermediaries prior to the defence abuse 

submissions is that there is evidence, as opposed to prima facie 

grounds to suspect, that the individual in question attempted to 

persuade one or more individuals to give false evidence. 

140. There is evidence, at this stage of the case, from a range of witnesses that 

intermediaries 321 (REDACTED) and 316 (REDACTED) may have misused 

their positions in varying ways, but the underlying allegation is that they have 

I persuaded or invited witnesses to give false testimony to the Court. Moreover, 

there is evidence that this behaviour may have extended beyond those two 

! intermediaries. For instance, prosecution witness 15 (REDACTED), testified 
! 

j that there were a number of intermediaries who were in touch with witnesses, 

and that the intermediaries knew each other and collaborated, and given the 

I extensive allegations made against two of the key intermediaries, there is a real 

I risk that similar evidence may exist in relation to other intermediaries or 

collaborators, if their roles are fully investigated and researched. The identities 

' of intermediaries 316 (REDACTED) and 321 (REDACTED) have already been 

I revealed. 

Î 

141. The Chamber is of the view, in light of the extensive allegations made against 

I mtermediaries 316 (REDACTED) and 321 (REDACTED), that it is in the 

interests of a fair trial for these two individuals to be called to deal with the 

suggestions that they attempted to persuade one or more individuals to give 

I false evidence. Their testimony before the Court is likely to assist the Chamber 
! 

j in resolving, first, the criticisms that have been levelled against them; second, 

some of the extensive conflicts in the evidence that have emerged during the 

trial; and, third, the possible contacts between intermediaries. Therefore, the 
I 

! prosecution is ordered to call intermediaries 316 (REDACTED) and 321 

I (REDACTED) following the defence witnesses relevant to abuse of process and 

before the submissions of the parties and the participants on this issue. Should 
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they refuse to give evidence, a full explanation is to be provided to the 

Chamber. 

142. The Chamber notes that when interviewing intermediary 316 (REDACTED) in 

October 2009, the prosecution informed him that it had "grounds to believe" 

that he "may have committed a crime or crimes which fall within the 

jurisdiction of the International Criminal Court specifically under Article 70 of 

the Statute and that is known as 'Offences against the administration of 

justice'." ^̂^ The interview was attended by counsel for intermediary 316 

(REDACTED). In these circumstances and given the evidence heard by the 

Chamber so far, the Registry is to apply the Chamber's established procedures 

for dealing with potential self-incrimination pursuant to Article 55 of the 

Stählte and Rule 74 of the Rules, for both intermediary 316 (REDACTED) and 

intermediary 321 (REDACTED)294 

' 143. As regards intermediary 143 (REDACTED), the cumulative effect of the 

I relevant evidence (viz. he liaised with REDACTED witnesses whose evidence 

I (for REDACTED of them) is contradicted by family members or others called 

I by the defence; who (for REDACTED of them) know each other; and who (in 

I one instance) is himself an intermediary) is that the threshold for disclosure of 

I his identity to the defence is clearly crossed, under Rule 77 of the Rules. In 

i particular, the defence is entitled to research whether the allegedly untrue 
i 

testimony that has been given was influenced by untoward behaviour on his 
I 

! part. For these reasons, his identity is now evidence which is "[...] material to 
I 

! the preparation of the defence". The Chamber stresses that it has taken into 

account the consequences of this Decision for intermediary 143 (REDACTED), 

REDACTED, and it has considered whether any lesser solution, falling short of 

revealing his identity, would suffice. In the event, the Chamber is sure that in 

^̂ ^ ICC-01/04-01/06-2364-Conf-Anx2, pages 28 and 29. 
^̂ ^ Transcript of hearing on 28 January 2009, ICC-01/01-0/06-T-UO-ENG WT, page 4, line 10 - page 5, line 
17. 
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order to enable the defence to conduct necessary and meaningful investigations 

and to secure a fair trial for the accused, it is strictly necessary for his identity to 

be disclosed. Without his identity, this will not be possible. The Chamber 

reminds the defence that this information is disclosed confidentially, solely for 

the purposes of bona fide trial preparation. However, the evidence concerning 

this intermediary does not meet the criteria for ordering him to be called in the 

context of the abuse of process application. 

144. Turning to REDACTED intermediary 31 (REDACTED) whose identity is 

known to the defence, REDACTED intermediary introducing individuals to the 

prosecution. Accordingly, there is no additional disclosure that the Chamber is 

aware of that can usefully be effected. The evidence concerning this 

intermediary does not meet the criteria for ordering him to be re-called in the 

context of the abuse of process application. 

145. None of the other intermediaries meet the test for disclosure of their identities 

or the test to be called to give evidence during this abuse of process application. 

In particular, intermediaries 81 (REDACTED), 123 (REDACTED), 154 

(REDACTED), 254 (REDACTED) and 290 (REDACTED), whose positions have 

been individually raised, do not meet the criteria for disclosure or to be called. 

146. The defence has applied for an order for the prosecution to call one or more 

individuals who were in charge of its investigations, in order to give evidence 

about the use of intermediaries in this case. The Chamber notes that the first 

witness to testify in the Katanga and Ngudjolo case on 25 November 2009 was an 

investigator of the Office of the Prosecutor called at the request of Trial 

Chamber II inter alia to provide it with general information on the conduct of 

the investigations into the facts to be presented during the course of the trial.̂ ^^ 

^̂^ Transcript of hearing on 25 November 2009, ICC-01/04-01/07-T-81-ENG; Decision on the Application by 
the Defence for Mathieu Ngudjolo for Postponement of the Commencement Date for the Hearing on the Merits 
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Given the questions that have been raised as to the recruitment and supervision 

of the intermediaries, and the contacts between some of them, the Chamber is 

of the view that a witness (viz, the appropriate representative identified by the 

prosecution) called to testify as to the approach and the procedures applied to 

intermediaries is likely to assist the court in resolving the various issues that 

have arisen. In these circumstances, the prosecution is to call the appropriate 

representative following the defence witnesses on the abuse of process 

application, prior to the submissions of the parties and the participants. 

147. On a linked issue, given the extensive criticisms that have been directed at two 

key intermediaries, the Chamber accedes to the defence request for a schedule 

setting out the known contacts between the intermediaries, between the 

intermediaries and the witnesses, and between the witnesses. This should 

indicate, inter alia, the dates of meetings, the names of those present and the 

location. 

148. The Chamber will deal with the arguments as regards alleged late disclosure 

by the prosecution in a separate Decision. 

149. The Chamber stresses that it has not reached any factual conclusions; the 

orders set out above are based on the evidence that has been called thus far, but 

the factual issues in this trial await final determination by the judges. 

IV. Orders 

150. The prosecution is ordered to: 

I (rule 132(1) of the Rules of Procedure and Evidence), 5 November 2009, ICC-01/04-01/07-1603-tENG, 
i paragraphs 17 - 19. 
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i) Disclose confidentially to the defence the names, and other necessary 

identifying information, of the intermediary 143 (REDACTED) once the 

necessary protective measures have been implemented. 

ii) Disclose confidentially (by way of a filing) to the defence a short account 

of the professional backgrounds of intermediaries 143 (REDACTED), 316 

(REDACTED) and 321 (REDACTED), REDACTED. 

iii) Call intermediaries 316 (REDACTED) and 321 (REDACTED) following the 

defence witnesses relevant to the abuse of process application, prior to 

submissions on the issue. 

iv) Call the appropriate representative {viz. the lead investigator) following 

the defence witnesses relevant to the abuse of process application, prior to 

submissions on the issue. 

v) Provide a schedule confidentially (by way of a filing) to the defence setting 

out the known contacts between the 23 intermediaries, ^̂ ^ between the 

intermediaries and the witnesses, and between the witnesses. This should 

indicate, inter alia, the dates of meetings, the names of those present and the 

location. 

V. Postscript 

151. As set out in paragraph 54 of the Chamber's Decision on the press interview 

with Ms Le Fraper du Hellen,^^^ it has been necessary to consider the impact of 

that interview on the issue of the disclosure of the identities of the 

intermediaries in this Decision. In the event, given the analysis and approach 

^̂ ^ See paragraph 3 above. 
^^^ICC-Ol/04-01/06-2433. 
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set out above, the comments of the prosecution representative do not materially 

affect the orders set out above, not least because the Chamber has ordered the 

prosecution to call an appropriate representative to explain the approach and 

the procedures applied to intermediaries. 

Done in both English and French, the English version being authoritative. 

Judge Adrian Fulford 

Judge Elizabeth Odio Benito Judge René Blattmann 

Dated this 31 May 2010 

At The Hague, The Netherlands 
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The Chamber set out its original position on non-disclosure of information 

relating to intermediaries on numerous occasions, including in the 

following decisions:^ 

1. Oral decision of 18 January 2008, Transcript ICC-01/04-01/06-T-71-ENG ET 

WT, page 1, line 15 - page 11, line 10 and ICC-01/04-01/06-T-72-CONF-

EXP-ENG ET, page 2, lines 8 ~ 17; 

2. Order granting prosecution's application for non-disclosure of 

information provided by a witness, 31 January 2008, ICC-01/04-01/06-

1146-Conf-Exp, paragraphs 8 - 9. A redacted version was issued on 11 

March 2008, ICC-01/04-01/06-1221-Conf; 

3. Decision on the prosecution's application for non-disclosure of 

information filed on 7 May 2008,17 December 2008, ICC-01/04-01/06-1560-

Conf-Exp, paragraphs 23 and 24. A redacted version was issued on 5 May 

2009, ICC-01/04-01/06-1834; 

4. Decision on "Prosecution's Application for Non-disclosure of Information" 

filed on 14 May 2008, 17 December 2008, ICC-01/04-01/06-1561-Conf-Exp, 

paragraph 13. A redacted version was issued on 5 May 2009, ICC-01/04-

01/06-1835; 

5. Oral decision of 16 February 2009, Transcript ICC-01/04-01/06-T-127-

CONF-EXP-ENG CT, page 1, line 11 - page 5, line 8; 

The list is not exhaustive. 
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6. Oral decision of 13 March 2009, Transcript ICC-01/04-01/06-T-146-CONF-

EXP-ENG CT, page 1, line 10 - page 7, line 15; 

7. Decision on the "Prosecution's Request for Non-Disclosure of the Identity 

of Twenty-Five Individuals providing Tu Quoque Information" of 5 

December 2008, 9 April 2009, ICC-01/04-01/06-1814-Conf, paragraphs 32 -

34. Corrected and redacted versions were issued on 2 June 2009, ICC-

01/04-01/06-1924; 

8. Decision on the "Prosecution's Request for Non-Disclosure of the Identity 

of Eight Individuals providing Rule 77 Information" of 5 December 2008 

and "Prosecution's Request for Non-Disclosure of Information in One 

Witness Statement containing Rule 77 Information" of 12 March 2009, 12 

June 2009, ICC-01/04-01/06-1965-Conf-Exp, paragraphs 11, 12, 49, 53 and 

54. Redacted versions were issued on the 24 Jime 2009, ICC-01/01-01/06-

1980; 

9. Decision on the "Prosecution's Application for Non-Disclosure of Sources 

contained in the meta-data in compliance with the Consolidated E-Court 

Protocol" of 16 Aprü 2009, 28 October 2009, ICC-01/04-01/06-2179-Conf-

Exp, paragraphs 18, 31 - 32. Redacted versions were issued on 11 

November 2009, ICC-01/04-01/06-2179-Conf-Red, ICC-01/04-01/06-2179-

Red2; 

10. Decision on the prosecution's application for non-disclosure of 

information filed on 17 July 2009, 13 November 2009, ICC-01/04-01/06-
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2186-Conf-Exp, paragraphs 13 - 18 and 22. A redacted version was issued 

on 10 December 2009, ICC-01/04-01/06-2186-Red; 

11. Decision on the application to disclose the identity of intermediary 143,18 

November 2009, ICC-01/04-01/06-2190-Conf-Exp. Redacted versions were 

issued on 10 December 2009, ICC-01/04-01/06-2190-Conf-Red, 

ICC01/04/01/06-2190-Red; 

12. Decision on the Prosecution's Request for Non-Disclosure of Information 

of 19 December 2008, and the Prosecution's Request for Non-Disclosure of 

Information of 4 February 2009, 10 December 2009, ICC-01/04-01/06-2208-

Conf-Exp. Redacted and corrected versions were issued on 12 March 2010, 

ICC-01/04-01/06-2208-Red-Corr and 31 March 2010, ICC-01/04-01/06-2208-

Conf-Red. 
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