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Trial Chamber I (“Trial Chamber” or “Chamber”) ot the International Criminal
Court ("Court” or “ICC"), in the case of The Prosecutor v Thomas Lubanga Dyilo,
delivers the following decision on the applications by two victims to participate in

the proccedings, in accordance with Article 68 of the Rome Statute (“Statute”)

L. Background

1 The relevant procedural history on participation by victims before the Chamber
15 set out comprehensively (n the “Decision on the applications by victims to
participate 1n the proceedings” 1ssued on 15 December 2008 in which the
applications of 117 individuals to participate in the proceedings were resolved

(91 ot which were granted)

2 As regards the present applications, on 26 June 2009 the Registry filed a
confidential, ev parte, Registry only, “Fourth Report to Trial Chamber [ on
Vichms' Apphcations under Regulation 86 5 of the Regulations of the Court”
("Regustry’s Fourth Report”) which dealt with the applications of 2 victims to

participate 1n the proccedings ?

3 At the hearing on 3 July 2009, the Trial Chamber instructed the Registry to
provide the parties and participants with the 2 new apphcations included in the
Registry’s Fourth Report, suitably redacted, by 6 July 2009 and any responses
were to be hAled by 14 July 2009°

4 On 6 July 2009, the Registry’s Victims Participation and Reparation Section

transmitted the relevant documents to the parties and participants

! Decision on the applications by victims to participate m the proceedings, 15 December 2008 (noufied on 16
December 2009), 1CC-01'04-01/06-1556, paragraphs 1-27

* Tourth Report to Trial Chamber ! on Vicums  Applicauons under Regulation 86 5 of the Regulations of the
Court, 26 Junc 2009, 1CC-01'04-01 06-2000-Conf-Cyp

T anscript of heaning on 3 July 2009, ICC-01'04-01'06-1-203-CONT-ENG, page 33, lines 19 et seq

' Transmussion to the parties of two new victims' applications for participation 1 accordance with Trial
Chamber I's oral decision of 3 July 2009, 6 July 2009, 1CC-01/04-01°06-2027 with confidential annexes
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5 The defence and the prosecution submitted their observations, on 10 and 14

July 2009 respectively 3

6 The provisions of the Rome Statute framework and other relevant provisions
are set out comprehensively n the decisions of the Chamber on victims’
participation in the proceedings 1ssued on 18 January 2008, 15 December 2008
and 10 July 2009 ¢

111, Submissions

7 The submissions of the parties and participants have been analysed on a case-

bv-case basis 1n Annex A to this filing

I'V. Analysis and Conclusions

8 The Trial Chamber has carefully evaluated both applications in accordance
with the general criteria established in the Trial Chamber’s Deasion on
victims’ participation of 18 fanuary 2008, as confirmed or varied by the

Appeals Chamber 1n its judgment of 11 July 2008 ¢

9 The Chamber has additionally appled the criterta and prmerples to these two
applications as set out 1n 1ts “Decision on the apphcations by victims to
participate 1n the proceedings” of 15 December 2008 ° The applcant-by-

applicant analysis 1s set out in Annex A

* Observations de la Defense sur les 2 demandes de participation a la procedure transimises le 6 yuillet 2009, 10
July 2009, 1CC-01 04-01.06-2034, Prosccution’s Obscrvations on Two new Applications for Victim
Participation by applicants w0292,09 and 2’0398 09, 14 July 2009, ICC-01/04-01'06-2048

* Deuision on vicums' participation, 18 January 2008 1CC-01 04-01/06-1119, paragraphs 20-37, Deccision on
the applications by victims to participate 1n the proceedings, 13 Ducember 2008 (notified on 16 December
2009), ICC-0104-01/06-1556, paragraphs 34-49, Decision on the applications by 7 victims 10 participate 1n the
procecdings, 10 July 2009, ICC-01 04-01,06-2035, paragraphs 10-26

T1CC-01°04-01/06-1119

¥ Judgment on the appeals of The Prosecutor and The Defence against Trial Chamber ['s Decision on Vietims'
Participation of 18 January 2008, 1| July 2008, ICC-01/04-01/06-1432

" Deuision on the applications by victims to participate i the proceedings, 15 December 2008 (notified on 16
December 2009), ICC-01 04-01.06-1556
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10 Tn the result, applicants a/0292/09 and a/0398/09 are granted status to

participate

11 Given that both victims are already represented by legal represcntahives
currently acting 1n the proceedings, the Chamber directs that these victims are

allocated to their legal representatives’ respective teams

V. Orders of the Chamber

12 For these reasons, the Trial Chamber hereby

a  Grants the apphcations to parhcipate 1n the proceedings to victims

a/0292/09 and a/0398/09,

b Instructs the Registry to allocate the victims to thewr legal

representatives’ exishing teams,

¢ Orders the Registry to submit to the Chamber a report on the requests
for protective and special measures for these two victims no later than

30 September 2009

No 1CC-01/04-01/06 56 10 September 2009
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Done in both Enghish and French, the English version being authoritative

Gdrinn
t!q

Judge Adrian Fulford
5 W : // /
Judge Elizabeth Odio Benito Judge René Blattmann |

Dated this 10 September 2009
At The Hague, The Netherlands
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Annex A
Confidential ex parte Registry only

Application of victim a/0292/09 [Annex 2]

The means of identification
The Chamber has been provided with two student cards for the apphicant !

The claim to victim status

The apphicant claims that in [ 2002 (when he was 11 years old) he was
forcibly recruited by UPC combatants Milittamen entered his house, killed his father
and pillaged their property, and then took him to [ for training He fought in
B - B ! he left the UPC in [ 2003 The applicant
particulary suffered from the death of this father, the loss of his property and his
recruitment He also suffers from loss of memory ?

The phases of the proceedings
The applicant submuts he has an interest in participating n all phases of the
proceedings ?

The observations of the Defence
In general, the defence argues that due to redactions to essential tnformation - such
as the relevant locations and the exact date of the relevant events — it 1s unable to
make substantiye submissions on the admissibility of these applhications The defence
also contends that the applications are vague and they lack supporting
documentation, thus affecting the accused’s rights under Rule 89(1) of the Rules of
Procedure and Evidence (“Rules”) and the Chamber’s ability to make mnformed
decisions ' As regards this vichim, the defence opposes his application given that
there are contradictions that aftect the applicant’s reliability, namely the applicant
states in his application that he was born 1n 1990, although the date of birth set out in
the documents annexed to the application 15 1991 Likewise, the defence argues that
the name m the application form 1s different from the name in the identification
Wpcars that 1n the application form the name 1s recorded as N
, (reflecting the first of the student identity cards), whereas the
second card (w}mh 15 shightly ama;,ed and therefore not wholly legible), appears to
give the name as “

' Fourth Report to Irial Chamber [ on Victims® Applications under Regulation 86 5 of the Regulations
ul'lhc Court 26 Junc 2009, ICC-01,04-01 06-2000-Conl-Exp, Anx2, pages 18-21
* Ibid , pages 9-11
3 Ibid , page 9 :

' Obscrvations de la Détense sur les 2 demandes de participation 4 la proocdurc transmiscs Ic 6 juillct
2009, 10 July 2009, 1CC-01 041-01°06-2034, paragraphs 3-4
* Ibid paragraphs 5-8

[
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The observations of the Prosecution

The prosecution submits that the applicant meets, prima facie, the criteria for
participation  Although the application was submutted after the trial began (indeed,
when the prosecution’s case was almost compleie), the prosecution docs nol oppose
the request for this reason, so long as the victim’s participation does not impede the
efficiency and management of the proceedings ©

Legal representation
The applicant has been represented thus far by the Mr Diakrese ?

The Chamber’s analysis and decision

The documents and other material provided have assisted the Chamber in
determining the 1dentity of the apphcant in accordance with the Trial Chamber’s
Decision on victims’ participation Although there appear to be contradictions as to
the exact year of birth of the applicant (1990 or 1991), the Chamber considers that the
information provided (particularly the applicant’s two student cards) result in a
prima facie determunation that the applicant was approximately 11 years old at the
time of the relevant events Additionally, the differences as regards the applicant’s
name are not such as fatally to undermine the rehability of {his application, given the
potentially wide range of reasons why individuals in the Democratic Republic of
Congo may sometimes use various combmnations or versions of names This
phenomenon has been dealt with in evidence by a significant number of prosecution
witnesses

lhe apphcant has provided sufficient evidence to establish, prima facie, that he 1S a
victim under Rules 85(a) of the Rules the applicant suffered personal harm as a
result of the crimes confirmed against the accused, namely his alleged conscriplion,
enlistment or use to participate actively in the hostilities, between September 2002
and 13 August 2003 ®

Application of victim a/0398/09 [Annex 3]

The means of identification
The Chamber has been provided with a student card for the applicant ?

The claim to victim status
The applicant claims that he was recruited by UPC combatants in _ 20()2
when he was [l years old His father, who tried to prevent his recruitment, was

¢ Prosceution’s Observations on 1wo new Apphcations for Vicum Partiipation by applicants
a.029"109 and 4039809, 14 July 2009, 1CC-01,04-01/06-2048, paragraphs 2-6

Fourth Report to Trial Chamber [ on Victims' Apphications under Regulation 86 5 of the chulauons
ol the Court, 26 Junc 2009, ICC-01:04-01 06-2000-Conf-Exp, Anx2, page 12

* Deciston on vietims® participation, 18 January 2008 1CC-01/03-01/06-1119, us confirmed, amended
and reversed by the Appeals Chamber’s Judgment on the appedls ot The Prosecutor and 1he Defence
aganst Trial Chamber ('s Decision un Vicums' Participation of 1§ Januarv 2008 {1 July 2008, ICC-
01.04-01 06-1432
¥ Fourth Report 1o Tiial Chamber 1 en Vicums' Applicanions under Regulation 86 5 of the Regulations
of the Court, 26 junc 2009, [CC-01°04-01/06-2000-Conf-Cxp, Ann3, pages 18-19
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killed. He was sent to [} to be trained and he was later deployed in [l and
B to fight aganst the Balendus He also fought at [l 20d [ He states
that he did things that are incomprehensible he killed many people, he used drugs,
he pillaged and looted property, and he raped women As a result, the applicant
suffers psychologically particularly from the death of hus father, his recruitment and
the loss of his youth

The phases of the proceedings
The applicant submits he has an interest 1n participating 1 all phases of the
proceedings

The observations of the Defence _

In general, the defence argues thal due to redactions to essential information - such
as the relevant locations and the exact date of the relevant events — 1t 1s unable to
make substantive submissions on the admussibihity of these applhications The defence
also contends. that the applications are vague and they lack . supporting
documentation, thus affecting the accused’s nghts under Rule 89(1) of the Rules and
the Chamber’s ability to make informed decisions '* However, the defence has no
observations as regards this applicant in particular '

The observations of the Prosecution

The prosccution submits that the applicant meets, prima facie, the cnteria for
participation Although the applicalion was submutted after the tnial began (indeed,
when the prosecution’s case was almost complete), the prosecution does not oppose
the request for this reason, so long as the victim’s partictpation does not impede the
effuc:ency and management ot the proccedings '3

Legal representatlon - :
The applicant has been represented thus far by the Mr Mulenda 1

The Chamber’s analysns and decision : -

The documents and other matenal provided have assisted thu Chamber n
deterpuning Lhe 1dentity of the applicant in accordance with the Trial Chamber’s
Deasion on vichims’ participation

The apphecant has provided sufficient evidence to establish, prima facie, that he 1s a
victim_under Rules 85(a) of the Rules the applicant suffered personal harm as a
result.of the crimes confirmed agamst the accused, namely his alleged conscription,

' 1b1d | pages 9-11
" Ibid , page 9
12 Observauons de la Défense sur les 2 demandes de participation a la procedure transmises le 6 juillet
2009, 10 July 2009, 1CC-01/04-01:06-2034, paragraphs 3-4
Y prosecution’s Observations on Two new Applicauons lor Victim Pamcnparmn by dpp]lCde
a.O“Q .09 and 2:0398 09, 14 July 2009, ICC-01:04-01:06-2048, paragtaphs 2-6

" kourth Report to Trial Chamber | on Vicums® Applications under Regulation 86 5 of the Re;,ulalluns
of the Coutt, 26 Junc 2009 [CC-01.04-01 06-2000-Conf-Exp, Anx3, page 12 :
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enlistment or use to participate actively in the hostilities, between September 2002
and 13 August 2003 '3

'3 Decision on vicums® participation, 18 January 2008 [CC-01°01-0106-1119, as confirmed, smended !
and reversed by the Appeals Chamber s Judgment on the appeals of The Prosecutor and The Defence

aganst 1rial Chamber P's Decision on Victims' Participation of 18 January 2008, 11 July 2008, ICC-

01'04-01/06-1432
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