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Decision/Order/Judgment to be notified in accordance with regulation 31 of the 
Regulations of the Court to: 

The Office of the Prosecutor 
Mr Luis Moreno Ocampo 
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The Office of Public Counsel for 
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Ms Paolina Massidda 

States Representatives 

REGISTRY 

Counsel for the Defence 
Ms Catherine Mabille 
Mr Jean-Marie Biju Duval 

Legal Representatives of the Applicants 

Unrepresented Applicants for 
Participation/Reparation 

The Office of Public Counsel for the 
Defence 

Amicus Curiae 

Registrar Defence Support Section 
Ms Silvana Arbia 

Victims and Witnesses Unit Detention Section 

Victims Participation and Reparations Other 
Section 

No. ICC-Ol/04-0l/06 2/4 24 June 2009 

ICC-01/04-01/06-1980  24-06-2009  2/4  CB  T

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



1.	 On 12 June 2009, the Chamber issued the "Decision on the 'Prosecution's 

Request for Non-Disclosure of the Identity of Eight Individuals providing 

Rule 77 Information' of 5 December 2008 and 'Prosecution's Request for 

Non-Disclosure of Information in One Witness Statement containing Rule 

77 Information' of 12 March 2009" ("Decision").! 

2.	 In this Decision the Chamber authorized the non-disclosure of certain 

information, including the identities of some wihl€SSeS who are not trial 

witnesses, in material provided to the defence in accordance with Rule 77 

of the Rules of Procedure and Evidence. To ensure that the non-disclosure 

does not cause prejudice to the defence, the Chamber also authorized the 

service of alternative evidence and admissions of fact as proposed by the 

proseCLltion. 

3.	 The Chamber hereby issues: 

1.	 a confidential redacted version of the Decision (attached as 

Annex 1) to be notified to the prosecution, defence and legal 

representatives of the victims participating in the 

proceedings; 

ii.	 a public redacted version of the Decision (attached as Annex 

2). 

1 Decision on the "Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing Rule 
77 Information" of 5 December 2008 and "Prosecution's Request for Non-Disclosure of Information in One 
Witness Statement containing Rule 77 Information" of 12 March 2009,12 June 2009, (CC-OI/04-0l/06-1965
Conf-Exp. 
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Done in both English and French, the English version being authoritative. 

iml=:~_~ 
Judge Adrian~d 

Judge Elizabeth Odio Benito Judge Rene Blattmann 

Dated this 24 June 2009 

At The Hague, The Netherlands 
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Trial Chamber I ("Trial Chamber" or "Chamber") of the International Criminal 

Court ("Court"), in the case of The Prosecutor v. Thomas Lubanga Dyilo, delivers 

the follovving decision ("Decision") on the "Prosecution's Request for Non

Disclosure of the Identity of Eight Individuals providing Rule 77 Information" and 

the "Prosecution's Request for Non-Disclosure of Information in One Witness 

Statement containing Rule 77Information":1 

1. Background and submissions 

1.	 On 21 December 2007 the Office of the Prosecutor ("prosecution") informed 

the Chamber that it had disclosed to the defence excerpts of witness 

statements containing potentially exculpatory information or Rule 77 

material, some of which contained redactions not previously authorized.2 It 

submitted that the witness statements contain information that merits 

disclosure in accordance with Article 67(2) of the Rome Statute ("Statute") or 

Rule 77 of the Rules of Procedure and Evidence ("Rules"), but that the 

witnesses would be at risk if their identities are revealed.3 It requested lithe 

authorization of (i) the non-disclosure of the full statements including the 

identity of the respective witnesses (i.e. the disclosure of excerpts); as well as 

(ii) the non-disclosure of certain portions of the excerpts (i.e. redactions within 

the excerpts) on the basis of Article 54(3)(f)".' 

2.	 At a status conference on 18 January 2008, the Chamber decided that the 

I Prosecution' s Request for Non-Disclosure of the Identity of Eight Indi viduals providing Rule 77 Information, 
5 December 2008. ICC-O 1/04-01/06- 1542; the full confidential ex parte prosecution only version of the request 
i~ attached as Annex A to Prosecution·s Request for NDn-Di~dosure of the Identity of Eight Individuals 
providing Rule 77 Information. 5 Deo..:ember 2008. ICC-OIl04-01/06-1542-Conf-Exr-AnxA: Prosecution's 
Request for Non-Disdusure of Informatilln in One WitneSS Statement containing Rule 77 Information. 12 
March 2009, ICC-OlI04-0l/06-1772; the full contidential ex parte prosecution only version of the reque~, is 
attached as Annex A to the Prosecution's Request for Non-Disclosure of Information in One Witness Statement 
containing Rule 77 Information. 12 March 1009, rCC-Ol/04-0l/06-1772-Conf-Exp-AnxA. 
2 Prosecution's Application for Nlln-Disdosure of Information on !he ba~is of Article 54(3\(0. 21 December 
2007. ICC-OI/04-01/06-1 102, paragraphs 4 and 5. 
3 Prosecution's Application for Non-Disclosure of lnformation on the basis of Article 54(31lf). 21 December 
2007, ICC-01/04-01/06-1102, paragraphs 6-8. 
~ Prosecution's Application for Non-Disclosure of Information on the basis at Artide 54(3)(f). 21 December 
2007. ICC-OI/04-0 1/06-1102. paragraph 1(1, 
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prosecution is not under an obligation to serve material relating to the general 

use of child soldiers in the Democratic Republic of the Congo (ilDRC") on the 

defence.s 

3.	 Following a request for leave to appeal!'> (granted by the Chamber7
) the 

Appeals Chamber on 11 July 2008 held that the appellant "sufficiently 

demonstrated that the material relating to the general use of child soldiers in 

the DRC is material to the preparation of his defence", reversed the Trial 

Chamber's oral decision of 18 January 2008 and held that the "Trial Chamber 

will have to determine whether or not the appellant has a right to access the 

entire statements containing information on the general use of child 

soldiers" .8 

4.	 On 13 June 2008, the Trial Chamber ordered a stay of the proceedings,9 which 

it thereafter lifted at a status conference on 18 November 2008,IQ once the 

causative issues had been resolved. Simultaneously, the Chamber 

provisionally set the date for the commencement of the trial as 26 January 

2009. 11 

5.	 Additionally, on 18 November 2008, the Trial Chamber invited the parties and 

participants to address the issue of the disclosure of tu quoque informationY 

STranscript of hearing on 18 January 2008, ICC-01/04-01IUfl-T-71-ENG, page 10. lines 10-13.
 
6 Reqw?te de III Defense sollicitant l'autorisation d'interjeler appel de la Decision orale de la Chambre de
 
premiere instance I rendue Ie 18 janvier 2008 (Regie 155 du ReKiement de procedure et de preuve), 28 January
 
2008, ICC-O1/04-01/06-1 134.
 
7 Decisi('>n on the defence request for leave to appeal the Oral Decision on redaL:tion~ and disclosure of 18 
January 2008, 6 March 2008. lCC-01/04-01/06-12 10; Corrigendum to Decision on the defence request for leave 
to appeal the Oral Decision on redaction.~ and disclosure of 18 January 2008, 14 March 2008, ICC-Ol 104-0 1106
1110-Corr. 
~ Judgement on the appeal of Mr. Lubanga Dyilo against the Oral Decision of Trial Chamber I of 18 January 
2008, II July 2008. ICC-O I104-0 1106-1 433 OA 11. paragraphs 82 and 86, 
9 Decision on the consequences of non-disdo~ure of exculpatory materials covered by AJ1icle 54(3)(e) 
agreemems and the application to stay the prosecution of the accused, together with certain other issues raised at 
the Status Conference on 10 June 2008. 13 June 200H, ICC-01J04-0l/06-1401. 
10 Tran~Lripl of hearing on 18 Novcmber 200,s, lCC-OI/04-01l06-T-98-ENG. page 3, lines 22-25. page 4. line 1. 

II Transcript of hearing on 18 November 2008. ICC-O 1104-0 1I06-T-98-ENG. page 7. line~ 23-25, 
12 Transcript of hearing on 18 November 2008. ICC-O I104-0 II06-T-98-ENG, page 5. lines 14-22. 
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6. At a stahlS conference on 25 November 2008, the prosecution advised the 

Trial Chamber that witness statements from forty-three witnesses containing 

tu quoque information had been disclosed in excerpted form to the defence;13 

indeed, the identity of some of the witnesses had been redacted.]4 The 

prosecution informed the Chamber of the disclosure of over 150 items that 

include analogous information on the use of child soldiers,15 and the 

prosecution relied on its earlier admission of fact relating to the use of child 

soldiers by groups other than the UPC/FPLC in lturi. 16 The prosecution 

further indicated that it had disclosed a significant volume of material 

relating to child soldiers, in addition to that of a tu quoque nature, which had 

the potential to assist the defence in understanding and investigating the 

circumstances in which the children were allegedly recruited by vanous 

armed groupsY Additionally, of the witness statements previously disclosed 

in excerpted form, five statements contain Rule 77 material in addition to 

information of a tu quoque nature, and a further dozen witnesses provide Rule 

77 material, most of which had been included in the prosecution's 21 

December 2007 filing. IS 

7.	 At the status conference of 25 November 2008 the defence submitted that it 

does not accept that information relating to the use of child soldiers comes 

within the category of tu quoque evidence, and suggested that instead it is 

directly relevant to the charges the accused faces and the preparation of his 

defence. Furthermore, the defence argued that an admission of fact will not 

materially assist it to understand the general context and circumstances of the 

I:l Transcript of hearing on 25 November 2008. rCC-0l/04-0l/06-T -99-ENG. page 28, lines 14-17.
 
IJ Transcript of hearing on 25 November 2008, ICC-O I104-0 1I06-T-99-ENG. page 28, lines 20-22.
 
I j Transcript of hearing nn 25 November 20011.. lCC-01l04-01/06-T-99-ENG. page 29, lines 10-17.
 
I~ Transcript of hearing on 25 November 2008. ICC-OIl04-01/06·T·Y9-ENG, page 29. lines 2-9~ Confidential
 
Annex C to the Prosecution's Notification of Exculpatory and Rule 77 Material to the Defence on 1Rand 10
 
November 2008. 21 November 2008, ICC-O 1104-0 I!O6- J545-Conf-AnxI55. page 7, last column.
 
17 Transcript of hearing on25 November 2008, ICC-OI/04-0 1/06-T-99-ENG, page 33, lines 12-21,
 
18 Transcript of hearing on 25 November 2008. ICC-U 1104-0 I/06-T-99-ENG. page 36. line 8 - page 37, line l.
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use of child soldiers in the ORe. 19 The defence requested disclosure of the 

statements in full for the preparation of the accused' 5 defence, submitting that 

summaries or analogous information (provided as an alternative) do not 

enable proper investigation of the particular area of evidence. 2o The defence 

also submitted that it did not accept that security risks are a valid reason not 

to disclose exculpatory material if the individuals are not to be called as 

witnesses, and it reiterated its general request for the information to be 

disclosed in ful1. 21 

8.	 During the status conference the Chamber ordered the prosecution to provide 

the Chamber ,'vith the undisclosed material in fully non-redacted form and in 

the format in \vhich the prosecution intended to disclose the materials to the 

defence,22 along with any proposed admissions of fact2 3 and alternative 

evidence24 relevant to the information in each statement. Finally, the Chamber 

ordered the prosecution to provide an update on the security situation for 

each of the forty-three \'\'itnesses whose identity the prosecution sought to 

protect, to the extent that it is available.25 

ICC-01104-01106-1542" 

9.	 On 5 December 2008, the prosecution filed the "Prosecution's Request for 

Non-Disclosure of the Identity of Eight Individuals providing Rule 77 

1° Transcript of hearing on 25 November 2008. ICC-OIl04-01l06-T-99-ENG, page 31. line 20 - page 32, line 
II. 
20 Transcript of hearing on 2:" November 2008, ICC-0Il04-01/06-T-99-ENG, page 32. lines 12-22.
 
!I Transcript of hearing on 25 November 2008, ICC-01l04-01/06-T-99-ENG, page 31, line 23 - page 33. line 8.
 
!2 Transcript of hearing on 15 November 2008, ICC-01104-01106-T-99-ENG, page 34, lines 12-16 and page 37.
 
line~ 7- 10.
 
~3 Transcripl of hearing on 25 November 2008, ICC-OlI04-0 I/06·T-99-ENG, page 31, lines 3-9. page 34. lines
 
12-16. page 37, lines 10-13.
 
24 Transcript of hearing on 25 November 2008. ICC-OI/04-01106-T-99-ENG, page 30, line 11 tp pag~ 31, line 2.
 
25 Tran~<:ripl of hearing on 25 November 2008, rCC-Ol/04-0l/06-T-99-ENG. page 35, lines I-I J.
 
26 Corrections to the chart listing the propl)sed form of disclosure, the pn1posed admissions of fact and items of
 
alternative evidence in relation to each I,\·itnes~. attached as Annex 1 rICC-Ol/04-0l/06-1542-Anxl-Conf) to the
 
application, were senl Ie> the Trial Chamber in an email to the Legal Advisor to the Trial Division on Y June
 
2009.
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Intormation" Y It informed the Chamber that ten witnesses, rather than 

twelve witnesses as stated during the status conference of 25 November 2008, 

provide Rule 77 information. It submitted that the statements of two of the ten 

witnesses could be disclosed without redactions to their identity.28 The 

prosecution requested authorization not to disclose the identity of, and 

identifying information relating to, eight other individuals providing Rule 77 

information on the basis of Articles 54(3)(i), 61, 64, 68 of the Statute and Rules 

81(4) and 77 of the Rules.29 Furthermore, it sought authority to disclose 

alternative forms of the relevant information provided by each individual.30 

ICC-Ol/04-01/06-1772 

10. On 12 March 2009, the prosecution filed the "Prosecution's Request for Non-

Disclosure of Information in one Witness Statement containing Rule 77 

Information"Y It informed the Chamber that on 6 March 2009, Witness DRC

OTP-WWWW-0163 had agreed to disclosure of his identity, and that the 

prosecution withdra\'\'s its request of 5 December 2008 in relation to this 

witness. The Prosecution now seeks authorization to disclose his interview 

with limited redactions, and notes that it is seeking the same redactions as 

sought before Trial Chamber 11.32 

The prosecution's requests 

(i) Non-disclosure of the identity of Witness DRC-OTP-WWWW-0316 

11. The prosecution submits a 2 page report on the military profile of Thomas 

27 Pwset:ution's Request for Non-Disclosure of the Identity of Eight Individuals providing Rule 77 Information,
 
S December 2008, ICC-OI/04-01/06-1542.
 
28 Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing Rule 77 Infonnation,
 
) DeCember 2008, ICC-01l04-01IOn··1542. paragraph 3.
 
2~ Prosecution's Request for Non-Disdosure of the Identity of Eight Individuals providing Rule 77 Information.
 
S December 2008. ICC-OI/04-01/06-1542. paragraph 4.
 
30 Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing Rule 77 InflJrmation,
 
5 December 2008. ICC-OlI04-0 1106-1542. paragraph 4.
 
.11 ProsecUlion'~ Request for Non-Disclosure of Information in One Witness Statement containing Rule 77
 
Information, 12 March 2009. ICC-Oll04-01/0n-1772: the full confidential ex parte pro~ecution only version of
 
the request is attached as Annex A to the Prosecution's Request for Non-Disclosure of Information in One
 
Witne~s Statement containing Rule 77 Infonn:l.!ion. 1:: March 2()09, rcc-o I104-0 1106-1 772-Conf-Exp-AnxA.
 
5, Prosecution's Request for Non-Disclosure of InformatKJn in One Witnc:,:, Statement containing Rule 77
 
Information. 12 March 2009. ICC-0l/04-01l06-1772, paragraph~ 2-4.
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Lubanga written by this witness, for which it requests the redaction of the 

witness's name and letters which reveal his position, as set out at the end of 

the documentJ' The proseclltion submits that the report contains Rule 77 

information since it describes the relationship between Thomas Lubanga 

Dyilo and Uganda.34 The prosecution proposed an admission of fact, and 

identified items of alternative evidence that cover the relevant information.J5 

The Chamber is reminded that the prosecution has requested authorization to 

redact the identity of this witness in other documents, on the same basis.36 

12. This individual is an [REDACTED], who, illter alia, [REDACTED] in the 

DRC37 The prosecution informed the Chamber that he [REDACTED].3~ It 

suggests that if his name is disclosed, this will compromise his past and 

future work, as well as his safety and security, and that of [REDACTED].34 

[REDACTED].'" 

(ii) Non-disclosure of the identity of Witness DRC-OTP-WWWW-0018" 

13. The prosecution submits a 12 page statement taken from this vdtness in 

French, for which it requests redactions to his name and all other identifying 

.1) Annex 2. t{I the Prosecution's Request for Non-disclosure of the Identity of Eight Individuals providing Rule 
77 Information, 5 December 2008, ICC-0l/04-0J/06-1542-Conf-Exp-An.x2 (ERN: DRC-OTP-O 142-0004-DRC
OTP-OI42-0005J; Redacted version: Annex 3 to the Pro~ecution's Request for Non-disclosure of the Idemity \If 

Eight Individuals providing Rule 77 Infonnation. 5 December 2008, ICC-OI/04-01l06-J542-Conf-Anx3 (ER..V 
DRC-OTP-0142-0004-DRC-OTP-0142-(005); Pwsccution'" Request for Non-Disclosure of th~ ldentily of 
Eight Individuals providing Rule 77 Information." Dec~mber 2008, ICC-OJl04-01l06-1542, paragraph 6. 
34 Annex I to Pros~cution's Request for Non-Disclosure of th~ Identity of Eight lndividuah providing Rule 77 
Information,S Decembe-r 2008, ICC-0l/04-01/06-IS42-Conf-AnxL page 2. 
35 Annex I to Prosecution's Request for Non-Disclosure of the Identity of Eight lndividuah providing Rule 77 
Information, 5 December 2008, ICC-Ol/04-0 I/06-1542-Cnnf-Anx J, page 2. 
36 Public redaCled Prosecution's Request for Non-Disclosure of the Identity uf Eight Individuals providing Rule 
77 Information, 5 December 2008. ICC-O I104-0 I106- J542. paragraph 8. 
" AtIachment A to the Prosecution's Request for Non-disclosure of the Identity of Eight Individuals providing 
Rule 77 Information. 5 December 2008, ICC-01l04-01/06-1542-Conf-Exp-AnxA, paragraph 6, 
.18 Attachment A to Prosecution's Request for Non-Disclosure of the ldentity of Eight Individuals pnwiding 
Rule 77 Information. 5 December 2008. ICC-01!04-0JI06-1 542-Conf-Exp-AnxA, paragraph 8. 
.1" Anachment A to Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing 
Rule 77 Information. 5 December 2008, ICC-OI/04-01l06-1542-Conf-Exp-AnxA, paragraph S. 
40 Attachment A to Prosecutiun's Request for Non-Disclosure of the Identity of Eight lndividuab providing 
Rule 77 Informali0o. .5 December 2008. ICC-O1/04-0 1I06-1542-Conf-Exp-AnxA. pdrab'faph 9, 
41 In an email sent to the Legal Advisur 10 the Trial Division on 9 June 2009, lhe prosecution indicated that the 
correct witness code is the code used in the main filing (DRC-OTP-W\VWW-001R), rather than the code 
contained in the chart attached a~ Annex I (ICC-O Jl04-0 Jl06-1542-Anx I-ConfJ to the application. 
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i.nformation.42 The prosecution submits that the statement contains Rule 77 

information insofar as it refers to a coalition between the Hema militias of the 

UPC and Rwandan troops ("les effaces") during 2002 to attack a village. 43 The 

prosecution has identified a section of the statement as providing potentially 

exculpatory information relating to the lack of children among the UPC 

soldiers guarding the prisoners [REDACTED].44 The prosecution has also 

submitted a proposed admission and alternative evidence for consideration 

by the Chamber." 

14, This witness has provided a statement that may be used as evidence in the 

case against Mathieu Ngudjolo and Germain KatangaY' The prosecution has 

submitted that the witness can only be contacted via an intermediary, 

[REDACTED] resides in a village in Ituri that is not within the range of the 

Court's Initial Response System ("IRS").47 The Prosecutor has suggested that 

the Court has no means of ensuring [REDACTED] protection or managing the 

risks following disclosure [REDACTED]." 

(iii) Redactions to the interview transcript of Witness DRC~OTP-WWWW-0163 

15. As this witness has now agreed to disclose his identity in the present case,49 

42 Annex 4 to the Prosecution's Request for Non-disdosure of the Identity of Eight Individuals providing Rule
 
77 Information, 5 December 2008. ICC-OII04-01/06-1542-Conf-Exp-Anx4 (ERN: DRC-OTP-0096-U [ [6~DRC


OlP-0096-0 127); Redacted version: Annex 5 to the: Prosecution' s Request for Non-disc1osl1fe of the Identity of
 
Eight Individuals providing Rule 77 Information. 5 December 2008. ICC-OIl04-01IOfi-1542-Conf-Anx5 (ERN:
 
DRC-OTP-0096-0116---DRC-OTP-0096-0127); Prosecution's Request for Non-Disclosure of the Identity of
 
Eight Individuals providing Rule 77 Information,S December ~008. lCC-Ol/04-0 [/06-1542. paragraph 6.
 
4< Annex J to Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing Rule 77
 
Information. 5 December 2008, ICC-01/04-01/06-1542·Conf-Anx I, page 3.
 
M Anne:>.: I to Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing Rule 77
 
Information. 5 December 2008, ICC-01/04-01106-1542-Conf-Afl'\l, page 3.
 
45 Annex I to Prosecution's Request for Non-Disclosure of the Identity of Eight Individuab prlwiding Rule 77
 
Information, 5 December 2008, ICC-OI/04-0 I/06-1542-Conf-An:>.: J, page 3.
 
46 Attachment A to Prosecutioo', Request f(lr Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information. 5 Decembc:r :WOS, ICC-OJl04-01106-1542-Conf-Exr-AnxA. paragraph 13.
 
47 Attachment A lrl Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information. 5 December 2008. ICC-Ol/04-01/06-1542-Conf-Exp.An~A. paragraph 16.
 
41l Attachment A to Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information,S December 2008, ICC-Ol!04-0J/06-1542-Conf-E>:.p-AnxA, paragraph 16.
 
4" Prosecution's Request for Non-Disclosure of Information in One \Vitness Statement containing Rule 77
 
Information. 12 March 2009, ICC-OlI04-01/06-1772, paragraph 2.
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the prosecution withdraws its earlier request~f) for authorization, first, for non

disclosure of information and, second, to provide the defence with a 

summary of the French transcript of the relevant interviews (including 

verbatim extracts of the sections that are potentially material to defence 

preparation).~] In the present application, the prosecution seeks leave to 

disclose the interview transcripts with limited redactions, and submits that 

these do not affect the defence's ability to assess comprehensively the 

information provided by the witness, and they do not affect any information 

that is material to the preparation of the defence.':' It submits the transcript of 

three parts of the interview for which it proposes redactions on the basis of 

Article 54(3)(1) 01 the Statute and Rule 81(2) and 81(4) of the Rules." The 

prosecution informs the Chamber that the redacted statement of the witness 

and the screening note were disclosed to the defence on 10 March 2009.54 

16. This individual was interviewed by the prosecution under Article 55(2) of the 

Statute. The prosecution requests redactions to: (i) the identity of a witness in 

the case against Germain Katanga and Mathieu Ngudjolo Chui (until 

protective measures are put in place [REDACTED]), and (ii) [REDACTED] 

communication between witnesses and the Office of the Prosecutor, under 

50 Original: Annex 7 10 the Prosecution·s Request for Non-disclosure of the Identity of Eight Individual~
 
providing Rule 77 lnform:nion, 5 December 2008. ICC-Ol 104-01106-1 S42-Conf-Exp-Anx7 (ERN: DRC-OTP

IOJ5-0017-DRC-OTP-1015-0291: DRC-OTP-1016-0018-DRC-OTP-1016-0043); Summary: Annex. 6 to the
 
Prosecution' ~ Request for Non-disclosure of tht: Identity of Eight Individual~ providing Rule 77 Information. 5
 
December 2008, ICC-0l/04-01/06-1542-Conf-Anxti (No ERN as it is a pfrlsecution generated document):
 
Prosecution'~ Request for Non-Di~cl(lsure of the Identity of Eight IndividuaL~ providing Rule 77 Information,S
 
December 2008, ICC-O 1/04-01/06-1 542. paragraphs 16-19.
 
51 Prosecution·s Request for Non-Disdosure of Information in One v.,.'itness Statement containing Rule 77
 
Information, 12 March 2009. ICC-O 1104-0 1106-1772. paragraph 2.
 
52 Prosecution'~ Request for Non-Disclosure of Information in One Witness Statement containing Rule 77
 
Information, 12 March 2009. lCC-O l/04-01106-1772. paragraph 5.
 
" Annexes 1, 3 and 4 to the Prosecution'~ Request for Non-Disdosure of Information in One Witness Statement
 
('(lnlaining Rule 77 Information, 12 March 2009, with highlights identifying the proposed redactions: ICC

OI104-01/06-1772-Conf-Exp-Anx2 (ERN: DRC-OTP-I015-DRC-OTPI 0 [5-(058), ICC-O 1104-0 1106-1 772

Conf-Exp-Anx3 (ERN: DRC-OTP-I015-0OJ 1--DRC-OTP-lOI5-0058) and ICC-OJ/04-01/06-1772-Conf-Exp

Anx4 (DRC-OTP-IOJ6-001R-ORC-OTP-1016-0043); Annexes 5. 6. and 7 to the Prosecution's Request for
 
Non-Disclosure of Inform:tti(ln in One Witness Statement containing Rule 77 Information, 12 March 2009. with
 
redactions a~ disclosed It) the defence: ICC-OII04-0J/06-J772-Conf-Anx5 (ERN: DRC-OTP- J015-DRC

OTPI015-0051l) . ICC-OI/04-0J/06-1772-Conf-Anx6 (ERN: DRC-OTP-1015-0031-DRC-OTP-JOt 5-0(58) and
 
ICC-0] 1(14-0 1106-1 772-Conf-Anx7 (DRC-OTP-1 0 16-UO JX-DRC-OTP-l 0 l6-0ll43).
 
54 Prosecution's Request for Non-Di~closllre ot lntl1rmation in One Witne~~ Statement containing Rule 77
 
Information. 12 March 2009, ICC -0]/04-0\106-1772. paragraph 7.
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Article 54(3)(1) and Rules 81(2) and 81(4) of the Rules." 

17. In the 28 page interview transcript from 10 June 2007, the prosecution seeks 

authority to redact the name of a \-",itness in the KatQllga case [REDACTEDl at 

lines 59, 148, 149,234,235,260, and 278. [REDACTED] - at lines 247, 248, and 

249. At line 282 the prosecution furthermore seeks to redact the words 

[REDACTED], as these may lead to the identification of the witness, when 

read in context.56 

18. For the 28 page interview transcript from 11 June 2007, the prosecution seeks 

leave to redact the \vords [REDACTED] at lines 12 and 13 as these indicate 

[REDACTED) communication between \vitnesses and the prosecutionY 

19. As regards the 26 page interview transcript of 12 June 2007, the prosecution 

seeks to redact [REDACTED] at lines 645, 647, 648, 708 and 711." This refers 

to the same witness in the Katanga case mentioned above. 

20. In response to a request for clarification from the Chamber,59 the prosecution 

provided further information justifying the proposed redactions, reflecting 

55 Annex A to the Prosecuti(In's Request for Non-Disdo~ure {)f Information in One Witness Statement 
containing Rule 77 Inf(lrmation. l2 March 2009, ICC-0l/04-01106-1772-Conf-Exp-AnxA, p<lmgmph 7. 
';6 Annex 2 10 thl: Prusecution's Request for Non-Disclosure (,f Information in One \\'ilm~ss SLalement 
containing Rule 77 Information, 12 March :?009. with highlights identifying the proposed redactions: ICC
01l04-0I/06-1772-C\Jnf-Exp~Anx2 (ERN: DRC-OTP-1015-0031-DRC-OTPI015-005R); Annex 5 to the 
Prosecution's Request for Non-Disclosure of (nformation in One Witness Statemeflt c(lJ1taining Rule 77 
lnformation, 12 March 2009, with redactions as disclosed to the defence: ICC-OI104-0l106-1772-Conf-Anx5 
(ERN: DRC-OTP-1015-0031-DRC-OTP\OI5-0058J. 
j7 Annex 3 10 the ProsecutiDn's Request for Nun-Disclosure of Information in One Witness Statement 
containing Rule 77 Information, 12 March 2009. with highlights identifying the proposed redactions: ICC
01/04-01l06-1772-Conf-hp'And (ERN: DRC-OTP-lOI5-0031-DRC-OTP-IOI5-(058); Annex 6 to the 
Prosecution's Request for Non-Disclosure of lnformatinn in One Witness Statement containing Rule 77 
Informalioll. 12 March 2009. with redactions as disclosed to the defence: ICC-OIl04-01106-1772-ConLA.rlx6 
(ERN: DRC-OTP-1015-0031-DRC-OTP- 1015-(058). 
';s Anne,>;: 4 to the Prosecution's Request for Non-Disclosure of Information in One Witness Statement 
containing Rule 77 Information, 12 M:lTch 2009, with highlights identifying the proposed redactions: ICC
Oll04-01/06-1772-Conf-Exp-Anx4 (ER,l\j' DRC-OTP-10l6-0018-DRC-OTPI01<'i-0043l. Annex 6 to the 
Prosecution's Request for Non-Di_,closlire Qf Information in One -Witness Statement C\)ntaining Rule 77 
Information, 12 March 2009. with redactions as disclosed to the defence: ICC-01/04-01/06-1772-Conf-Anx6 
(ERN: DRC-OTP-1016-0ll! b-DRC-OTPIOI6-0(43). 
59 Email communication to the prosecution through the Legal Advi~er w the Trial Division on 27 March 20{)\}. 
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those sought to this witness's interview before Trial Chamber IL60 As regards 

the witness, the name of 'Nhom is to be redacted, the prosecution informs the 

Chamber that [REDACTED], the prosecution submits that the redaction of 

this witness's name is necessary in the interim.61 

21. As to the request to redact [REDACTED] communication with this witness 

[REDACTED]. In the prosecution's submission, revealing that these witnesses 

[REDACTED] identifying those who have cooperated with the prosecution. 

The latter informs the Chamber that Trial Chamber II has permitted 

redactions of this type to witness statements, accepting they do not 

undermine an understanding of the substance of the materiaL TI1e 

prosecution notes, however, that these redactions by Trial Chamber II have 

only been authorized to remain place until 30 days prior to the start of trial 

unless the prosecution makes a supplementary request to maintain the 

redactions at least 45 days before the start of triaL Given that the trial before 

Trial Chamber II is scheduled to commence on 24 September 2009, the 

redactions will be lifted by 24 August 2009 unless a further application is 

made to maintain the redactions. In order not to violate the protective 

measures applied by Trial Chamber II, the prosecution now seeks identical 

redactions in this case [REDACTED].62 

(iv) Non-disclosure of the identity of Witness DRC-OTP-WWWW-0044 

22. This concems a French statement taken from Witness DRC-OTP-WWWW~ 

0044.63 The prosecution requests authorization [REDACTED] identity, and to 

provide a summary of the statement that includes verbatim extracts of the 

orl Email communication from the pwsecutiun through the Legal Adviser to the Trial Divi~i~ln lln 30 March
 
2009.
 
61 Email communication from the prosecution through the Legal Adviser to the Trial Division on 30 March
 
2009.
 
62 Email c{llTIlTIunit:ation from the prosecution through the Legal Advi~er to the Trial Division (In 30 March
 
2009.
 
03 Original: Annex 9 to the Prosecution's Request for Non-disclosure of the Identity of Eight Individuals
 
providing Rule 77 Information. 5 December 2008, ICC-OlI04-01l06-1542-Conf-Exp-Anx9 (ERN: DRC-OTP

OJ 60-044-8-DRC-OTP-0 160-0471).
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sections providing information that may be material to the preparations of the 

defence. 64 The prosecution identified Rule 77 material relating to the 

cooperation between the APC and the Hema I Gegere in order to revolt 

against Wamba, as well as information about Rwandan and Ugandan support 

of the UPC65 1n addition, the prosecution submits that the witness can 

provide potentially exculpatory information relating to the financial support 

provided to the UPC by Hema businessmen and the political influence these 

persons sought. 66 Tl1e prosecution has also proposed an admission of fact and, 

alternatively, has identified alternative evidence covering the information 

addressed by this witnessP 

23. [REDACTED]." [REDACTED] about the political direction of the UPC/FPLC 

[REDACTED] detailed information about the creation of the UPC/FPLC in 

2000, Thomas Lubanga' 5 command role, as well as his strategy and goals 

relating to the armed conflict against non-Hema militias. [REDACTED] 

provides information about the means of communication within the FPLC, 

[REDACTED]." The prosecution suggests that due to [REDACTED) may be 

identified if a statement, even if redacted, is disclosed. [REDACTED], but the 

telephone COntacts for this witness are out of date, and the prosecution 

therefore has no means of contacting [REDACTED] to alert [REDACTED] 

identity is disclosed.7° 

64 Prosecution's Request for Non-Disclosure of the Identity ()f Eight Individuals providing Rule 77 Information,
 
5 December 2008, ICC-OI/04-01/06-1542. paragraphs 21·24~ Summary: Annex 8 to the Prosecution's Request
 
for Non-disclo~ure of the Identity of Eight Individuals pHlviding Rule 77 Information. :'i December 2008. ICC

OIl04-01/06-1542-Conf-Anx8 (No ERN as it is;) pnHecution generated document).
 
Iii Annex I to Prosecution·s Request for Non-Disclosure of the Identity of Eigbt Individuals providing Rule 77
 
Information, 5 December 2008. ICC-OI/04-0 1I06-1542-Conf-Anx 1, page 5.
 
00 Annex I to Prosecution·s Request for Non-Disclosure of the Identit:., of Eight Individuah providing Rule 77 
Information. 5 December 2001\. ICC-OI/04-01/06-1542-Conf-Anxl, page 6. 
67 Annex I to Prosecution's Request for Non-Disclosure of the Identity of Eight lndividuah pnwiding Rule 77 
Information. :'\ December 200H, ICC-OI/04-01/06- lS4:::-Cl'nf-Anx I, pages 5 and 6. 
68 Attachment A to Prosecution's Request for Non-Disclosure of the Identity of Eight Individuab providing 
Rule 77 Information. 5 December 2008.ICC-OI/04-01/06-1542-Conf-Exp-AnxA, paragraph 19. 
(,0 Attachment A to Prosecution's Request for Non-Disclosure of the Identity of Eigbt Individuab providing 
Rule 77 Information. 5 December 2008. ICC-O 1I04-0I/06-J 542-Conf-Exp-AnxA. paragraph 30. 
70 Attachment A tf) Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing 
Rule 77 Information. :" December 2(XlX, ICC-01/04-01/06-1542-Conf-Exp-AnxA, paragraph 35. 
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(v) Non-disclosure of the identity of Witness DRC-OTP-WWWW-0035 

24. The prosecution requests the non-disclosure of this witness's identity and 

suggests providing a 3 page summary of the intervie"v transcript comprising 

929 pages, with verbatim extracts of the sections providing information that 

may be material to the preparation of the defence.?1 The prosecution submits 

that on two pages of this transcript it has identified potentially exonerating 

information on Uganda's role and Thomas Lubanga's command and control, 

insofar as the witness states that the Ugandans ordered the attack on Bunia. 72 

The prosecution has also indicated alternative evidence covering the 

information addressed by this witness, which it suggests provides a substitute 

for the proposed summary.7} 

25. The witness was a combatant in the UPC/FPLC, [REDACTED]. and he was 

interviewed by the prosecution in accordance with Article 55(2) of the Statute. 

He provides information on recruitment and training ot soldiers in the 

UPCjFPLC their participation in combat and the military structures of the 

UPCjFPLC.74 The prosecution suggests that the witness's identity is likely to 

be revealed, given the topics he discussed during his long interview,75 

[REDACTED], and [REDACTED] he informed the prosecution that 

[REDACTED]." 

71 Pro$eculion's Request for Non-Disclosure of the Identity of Eight Individuals providing Rule 77 Information, 
5 December 2008, ICC-Ol 104-0 1106-1 542, paragraphs 21-24: Original: Annex 11 to the Prose.:.:ution·s Request 
for Non-disclosure of the Identity of Eight Individuals providing Rule 77 Information. 5 December 2008. ICC
01/04-0 lI06-1542-Conf-Exp-Anx 11. fERN: DRC-OTP-0161-0017-DRC-OTP-OI61-2026); Summary: Annex 
10 to the Prosecution's Reques! for Non-disclosure of the Identity of Eight Individuals providing Rule 77 
Infonnation, 5 December 2008. ICC-OIl04-01106-1542-Conf-AnxJO, (N'l ERN as this is a prosecution 

?:,enerated document),. , . ' . .. . . . , 
- Annex I to ProsecutIOn s Request tor Non-Disclosure of the Identity of Eight IndIVIduals provldmg Rule 77 

Information. 5 December 2008, ICC-OlI04-01/06-1542-Conf-Anxl. page 7. The chart erronellusiy refers to Rule 
77 material. although the filings correctly rder to potentially exonerating material: JCC-OII04-01l06-1542. 
paragraph 26; ICC-OlJ04-01/06-1542-Conf-b.p-AnxA, paragraphs 39 and 40. 
]; Annex I to Prosecution' s Request for Non-Disclosure of the Identity of Eight Individuab providing Rule 77 
InfQrmation,5 December 2008. JCC-01/04-0 I/06-1542-Conf-Anx I. par.e 7. 
7~ Annex 10 to the Prosecution'~ Request for Non-disclosure of the Ide~n.tity of Eight Individuals providing Rule 
77 Information, 5 December 2008. ICC-OII04·01/06-1542-Conf-AnxIO. (No ERN as this is a prosecution 
generated dl'{'ument), page I. 
75 Attachment A to Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing 
Rule 77 Infmmation. 5 December 2008, ICC-Ol/U4-0 1I06-1542-Conf-Exp-AmA. paragraph 42. 
76 Attachment A to Prosecution's Requt'st for Non-Disclosure of the Idenrity of Eight Individual!. providing 
Rule 77 Information. 5 Decemher 2008. ICC-0l/04-01/06-1542-Conf-Exp-AnxA. paragraph 43. 
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(vi) Non-disclosure of lhe identity of Witness DRC-OTP-WWWW-0037 

26. The prosecution requests non-disclosure of the identity of this witness, and 

proposes providing a 6 page summary of the French interview transcript, 

with verbatim extracts of the sections that include information that may be 

potentially exonerating or material to the preparation of the defence.77 The 

potentially exonerating material concerns children having possibly joined the 

UPC voluntarily.?" The Rule 77 material relates to a R\'vandan by the name of 

Safari who was present at Mandro camp; Rwandans giving weapons to the 

UPC; and Uganda providing military training to UPCjFPLC recruits.79 The 

prosecution has proposed an admission of fact, and it has identified 

alternative evidence to the information in the interview. Furthermore, it 

suggests disclosing either the summary or the alternative evidence to the 

defence. Ro 

27. This witness was interviewed by the prosecution under Article 55(2) of the 

Statute. He was a combatant of the UPC/FPLC and provides information 

about its structure, and its recruitment and training strategies, as well as the 

provision of arms and training by Uganda and Rwanda.81 This includes 

incriminatory information, namely Thomas Lubanga allegedly addressing 

approximately 700 recruits before they left for training in Uganda, among 

77 Prosecucion' s Request for Non-Disclosure of the Identity uf Eight Individuals providing Rule 77 Inf0fmation. 
5 Dec~mber 2008, ICC-Olf04-01/06-1542, paragraphs 31-34; Original: Annex 13 to the Pros~cution's Request 
for Non-disclosure of the Idencity of Eight Individuals providing Rule 77 Information, 5 December 2008. ICC
OI/04-01f06-1542-Conf-E.\p-AnxI3, (ERN: DRC-OTP-U161-0251-DRC-OTP-OI6J -0614): Summary: Annex 
12 to the Prosecution's Requ~st for Non-disclosure of the Identity of Eight Individuals providing Rule 77 
Infonnation, 5 December 2008, ICC-O lI04-{1l/06-IS42-Conf-Anx 12. (No ERN as this is a prosecution 
generated document). The prosecution's chart, ICC01/04-01106-1542-Conf-Anxl erroneously indicO:ltes that a 
redacced version is to be disclosed. 
'8 Annex 1 to Prosecution's Request for Non-Disclosure l1f the Identicy of Eight Individual~ providing Rule 77 
Information. 5 December 2008, ICC-OII04-01106-l542-Conf-Anxl, page S. 
79 Annex 1 to Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing Rule 77 
InformlltiLln.5 December 2008, ICC-OI104-01/U6-1542-Conf-Anxl, page 9. 
80 Prosecution's Request for Non-Disclo~ure of the Identity of Eight Individuals providing Rule 77 Informacion. 
S December 2008. ICC-Olf04-01106-1542, paragraph 29.
,I Annex 12 to the Prosecution' '; Request for Non-disclosure of the Identity of Eight Individuals providing Rule 
77 Information. 5 December 2008, ICC-OIl04-0]/06-1542-Conf-AnxI2. (No ERN as Ihis is a prosecution 
generated document). page 1. 
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whom were children between 12 and 15 years of age, and the presence of 90 

100 recruits at 12 and 15 years of age at the Mandra training camp.82 The 

prosecution has sought to protect this wihless's identity on the grounds that 

he is an 'insider', particularly since he is a member of the UPC/FPLC who 

provided a lengthy interview on many topics,83 The prosecution is no longer 

in contact with him and cannot, therefore, alert him to the availability of the 

IRS, or provide the relevant emergency contact details and advice on closely 

monitoring his security situation in advance of disclosure of his identity.84 

(vii) Non-disclosure of the identity of Witness DRC-OTP-WWWW-010l 

28. A 9 page statement was taken in French from this wihless. The prosecution 

requests the non-disclosure of his identity, and has proposed providing a 

redacted version of the witness statement, or alternative evidence, to the 

defence,8s The prosecution identified Rule 77 material relating to several 

aspects of Rl"andan support for, and cooperation with, the Upc.u The 

prosecution has also proposed an admission of fact for consideration by the 

Chamber. The Chamber notes that in a more recent filing concerning 

disclosure of sources in the meta-data in accordance with the Consolidated E-

Court Protocol, the prosecution also seeks authorization not to disclose this 

witness's identity.87 

8~ Anne" 12 to the Prosecution'" Request for Non-disclosure of {he Identity of Eight Individuah providing Rule
 
77 Information,S Decemher 2008, ICC-OI/04-0I/06-1542-Conf-Anx12, (No ERN :l~ thi~ i~ a prosecution
 
generated d(l{·ument). pages I and 2.
 
K1 Attachment A 10 Prosecution's Request for Non-Di~dosure of the Idenlity (If Eight Individuals providing
 
Rule 77 Information. 5 December :'008. ICC-Otl04-0 tl06-l542-Conf-Exp-AmA. paragraph 52.
 
84 Attachment A tn Prosecution's Reque,~t for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information, 5 December 2008, rCC-0l/04-01/06-1542-Conf-Exp-AnxA, paraJ:,'Taph 53.
 
~, Prosecution's Request for Non-Disclosure of the Identity of Eight Individual~ providing Rule 77 inf(lrmation,
 
.'i Decemher 2008, ICC-OJI04-01106-1541, paragraphs 36-38: Original: Annex 1410 the Prosecutillfi'~ Request
 
for Non-disclosure of the Identity of Eight Individuals providing Rule 77 lnformalion. 5 December 2008. ICC

01104-01/06-1542-Conf-hp-AnxI4, (ERN: DRC-OTP-OI04-0123-DRC-OTP-OI04-0 131); Redacted version:
 
Annex 15 10 the Prosecution's Request for Non-disdosure of the Identity of Eight Individuals providing Rule 77
 
Inform:llion, 5 Decemher 200S. ICC-OlI04-0 I/06-1542-Conf-Anx15, (ERN: DRC-OTP-OI 04-01 23-DRC-OTP

0104-(131),
 
86 Annex I to Prosecution·~ Request lor Non-Discl()sure of the Identity of Eight Individuals pn:lViding Rule 77
 
Information. 5 December 201lS. lCC-01/04-01/06-1542-Conf-Anx J, page 10.
 
87 Prosecution's Appliwttion for Non-Disclosure of Sources contained in thl: metadata in compliance with the
 
Consolidated E-Court Protocol, 16 April 2009. lCC-OI/06-1820-Conf-Exp: Public Redacted Version:
 
Prosecution's Application for Non-Di~closure of Sources contained in the rnetadata in complianl'{' with the
 
Clmsolidated E-Court Protocol, 14 May200Y. ICC-OlI06-l 871.
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29. This witness IS a [REDACTED], who has, inter alia, participated 

[REDACTED].'" [REDACTED]."' [REDACTED].'" TI,e prosecution is unable to 

contact the witness, [REDACTED]. It cannot, therefore, alert him to the 

availability of the IRS, or provide the relevant emergency contact details and 

advice on closely monitoring his security situation in advance of disclosure of 

his identity.91 

(viii) Non-disclosure of the identity of Witness DRC-OTP-WWWW-0270 

30. The prosecution has requested the non-disclosure of the identity of this 

witness, and has proposed providing a summary of the French and Lingala 

interview transcript, with verbatim extracts of the sections providing 

information that may be potentially exonerating or material to the preparation 

of the defence.92 The Rule 77 material identified by the prosecution relates to 

Uganda changing its alliances, and particularly by cooperating both with the 

UPC and Ngudjolo's troops; additionally, the presence of UPDP soldiers 

during the attacks in Bogoro and fighting with the UPC against the Lendu 

during the second attack,93 The prosecution proposed an admission of fact 

and identified alternative evidence for the intervie\'\' transcript. It has 

requested authorization to disclose either the summary or the alternative 

88 Attachmenl A to Prosecution·s Request for Non-Disclosure of the Identity of Eighl Individuals providing 
Rule 77 Infonnation, 5 December 2008. ICC-OlI04-01/06-1542-Conf-Exp-AnxA, paragraph 56. 
89 Attachment A to Prosecution's Reque~t for Non-Disclosure of the Identity of Eight Individual~ pnwiding 
Rule 771nformarion. 5 December 200lt ICC-Ol/04-0l/06-I542-Conf-Exp-AnxA, paragraph 58 and footnote 14. 
~>(I Attachment A to Prosecution's Reque"t for Non-Disclosure of the Identity of Eight Individuals providing 
Rule 77 Information, 5 December 2008, lCC-O 1104-0 1106-1 542-Conf-Exp-AnxA, paragraph 58. 
'11 Allachment A to Prosecution's Request for Non-Disc!c'sure of the Identity of Eight Individuals providing 
Rule 77 Information,S December 2008, ICC-OJl04-0J/Q6-1542-Conf-Exp-AnxA, pllragraph 60. 
92 Prosecution's Request for Non-Disclosure of the ldentity of Eight Individuals providing Rule 77 Information, 
5 December 2008, ICC-Ol/04-01l06-1542, paragraph~ 40-43; Original: Annex 17 to the Prosecution's Requesl 
for Non-disclosure of the Identity of Eight Individuals providing Rule 77 Infurmation, 5 December 2008. lCC
OI/04,OI/06-1542-Conf-Exp-Anx 17. (ERN: DRC-OTP-OI59-0292-DRC-OTP-0159-0546); Summ<lry: Annex 
16 to the Prosecution's Request for Non-disclosure of the Identity of Eight Individuals providing Rule 77 
Infonnation,5 December 200~, ICC-O 1/04-01/06-1542-Cnnf-Anx16 (No ERN <IS this is a proseclltion generated 
document). 
9,J Annex J to Pro"ecution's Request for Non-Disclosure of the Identity of Eight lndividuab providing Rule 77 
Information, 5 Dc..:cmber 2008, ICC-Ol/04-0JI06-1542-Conf-Allx I, page 11. 
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evidence.94 

31. Witness DRC-OTP-WW\VW-0270 was interviewed by the prosecution under 

Article 55(2) of the Statute. He was a combatant in the FNI/FRPI and can 

provide information on the structure of the FNI/FRPI and the incidents in 

which he participated.95 The prosecution suggests that this witness is an 

'insider', whose identity may be revealed by the topics discussed during his 

lengthy interview.96 The prosecution is unable to contact the witness, 

[REDACTED]. It cannot, therefore, alert him to the availability of the IRS or 

provide the relevant emergency contact details and advice on monitoring his 

security situation closely in advance of disclosure of his identity.97 

Response of the Defence 

32. On 15 December 2008 the defence filed a response, 4~ in which it observes that 

the relevant statements contain not onlv information that is relevant for the 

preparation of the defence, but also exculpatory material. "" It submits that the 

obligation of the prosecution to disclose the identities of the witnesses arises 

under both Article 67(2) of the Statute and Rule 77 of the Rules. 1M It reiterates 

its submission that disclosure in these circumstances should be non··redacted 

and cites those parts of the decision of the Appeals Chamber from 11 July 

'A Prose<.·ution' s Request for Non-Disclosure of the Identity of Ei1;!.ht Individuals providing Rule 77 Information,
 
5 December 2008. ICC-Ol/04-01l06-1542, paragraph 38,
 
9S Annex I6to the Prosecution's Request for Non-di"dosure of the Identity of Eight Individuals providing Rule
 
77 Information. 5 December 2008, ICC-OII04-01JU6-1542-Conf-AnxI6. page J.
 
% Attachment A t(l Prosecution's Request for Non-Disclosure of the Ide1l1ity of Eight Individuals providing
 
Rule 77 Informati<lfi, 5 December 2008. ICC-OII04-01/06-1542-Conf-Exp-AnxA, parab'Taph 67.
 
0"1 Attachment A tu Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing 
Rule 77 Infonnation . .5 December 200!L ICC-Ol/04-01106-1542-Conf-Exp-AnxA, paragraph 68, 
~~ Reponse de la Defense a la "Prosecution's Request for Non-Disclosure of the Idt>ntity of Eight Individuals 
providing Rule 77 Information" du 8 decembre ~OO8 et a la "Prosecution's Request for Non-Disclosure of the 
Identity of Twenty-Five Individuals providing Tu Quoque Information" du 11 decembre 2008, 15 December 
2008. ICC-01/04-01/06-15:55. 
99 Repon~c de la Defense a la "Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals 
providing Rule 77 Information" du 8 decembre 2008 et 11 la "Prosecution's Request for Non-Disclosure of the 
Identity of Twenty-Five lndividual~ providing Tu Quoque Information" du J1 decembre 2008, 15 December 
2008, ICC-01/04-0J 106-1555, paragraph 5. 
100 Reponse de la Defense a la "Prosecution's Requesr for Non-Disclosure of the Identity of Eight Individuals 
providing Rule 77 Information" du 8 decemhre 2008 et a la "Pro"ecution's Request for Non-Disclosure of the 
Identity of Tv,,'emy-Five Individuals providing Tu Quoque Information" dll II decembre 2008. 15 December 
2008. lCC-O 1/04-0 1106-1555, paragraph 6. 

No. ICC-0l/04-0l/06 18/50 24 June 2009 

ICC-01/04-01/06-1980-Anx2  24-06-2009  18/50  CB  T

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



2008 where it addressed Rule 77 of the Rllles. IUl 

33, The defence argues that information disclosed to the accused is of no material 

assistance if the identity of the relevant witnesses is concealed, because it 

cannot be used effectively during the trial or m the course of its 

investigations. lIJ2 It submits that the admissions of fact are not a sufficient 

alternative as they only cover limited parts of the information from the 

witnesses in question. 103 Furthermore, the defence contends that the proposed 

admissions are vague, possibly indicating that the prosecution does not feel 

bound by them, and reservations of any kind generally undermine their 

value,1M 

34. Additionally,	 the defence submits that the alternative evidence proposed by 

the prosecution does not rectify the problems created by incomplete 

disclosure because, first, some of the items cannot be used as probative 

evidence during the trial; second, some have been provided in redacted form, 

thereby diminishing their utility for the defence; third, the defence will be 

"deprived" of evidence because substihlte items have been provided, with the 

result that not all the evidence on the topic will be introduced during the trial; 

and fi.nally, even if two documents contain equivalent information they 

usually also contain distinct elements that can only be dealt with effectively 

and meaningfully as evidence if both documents are introduced as evidence 

WI Repon~~ d~ la Defense a la "Prosecution's Rcqu~st for Non-Disclosure of the Identity of Eight Individuals 
providing Rule 77 Information" du 8 decembre 2008 et a la "Prosecution'_~ Request for Non-Disclosure of the 
Identit} of T......cnty-Five Individual~ providing Tu Quoque Informatilln" du I I decembre 200k, 15 December 
2008. ICC-O I/04-0 1106-1555. p::lTagraphs 7-9. 
IQ2 Reponse de la Defense II Ja '·Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals 
providing Rule 77 Infl1rmation" du 8 decembre 2008 el 11 la "Prosecution's Request for Non-Disclosure of the 
Identity of Twenty·Five Individuals providin~ Til Quoque Information" du 11 decembre 2008, 15 December 
2000. ICC-OI/04-01/0r.-1555, paragraph 10. 
to3 Reponse de 1.1 Defense a la "Prosecution's Request for Non-Disclosure of the Identity of Eight Individu,1ls 
providing Rule 77 Information" dll 8 decembre 2008 et a1.1 "Prosecuticlll'S Request for N(ln-Disclo:mre of the 
Identity of Twenty-Five Individuals providing Ttl Quoque Inform3tion" du 11 decembre :W(l8. 15 December 
2008, ICC -0 1/04-01/06-1555, paragraph II. 
104 Reponse de Ja Defense it Ja ·'Prosecution's Reque,,! fliT Non-Disclosure of the Identity (11 Eight Individuals 
providing Rule 77 Information'· du g decembre 2008 et a 1.1 "Prosecution's Request fQr Non-Disclosure of the 
Identity of Twentv-Five Individuals providing Til QU(l!llle Infonnation" du 11 decembre 2008, 15 December 
2008. ICeO] /04-0 I106-1555, paragraph I I . 
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during the proceedings.105 

35. The defence observes that it had not been informed of the reasons why the 

identities of each witness are not to be disclosed and submits that it is 

impermissible to make such a request this late in the proceedings, particularly 

in those instances where the prosecution has been in possession of the 

statements for several vears. JO~ 

36. The defence submits discrete observations on each of the eight witnesses 

addressed in the first filing of the prosecution. It particularly notes the date 

when the prosecution came into possession of the relevant document, and for 

witnesses DRC-OTP-WWWW-0018, DRC-OTP-WWWW-0044, and DRC-OTP

WWWW-0037, the defence noted that they provide both Rule 77 and Article 

67(2) materiaJ.107 The defence requests disclosure of the complete ' ....'jtness 

statements and the identity of the witnesses. 108 

37. In view of the defence's concerns about the wording of the admissions of fact 

the Chamber suggested to the prosecution that it removes the wording "It has 

been said ... " in a number of instances. 109 

38. The prosecution agreed to this proposal in most instances, and it submitted 

IOj Reponse de la Defense a la "Pfll5ecution'~ Request for Non-Disclosure of the Identity of Eight Individu<lb 
-providing Rule 77 Information" du I< decembre 2008 et a la "Prosecution's Request for Non-Disclosure of the 
Identity of Twenty-Five IndividtUlb providing Tu Quoque Information" du I I decembre 2008. 15 December 
2008. ICC-OI/04-01106-1555. paragraph 12. 
lOG Reponse de la Ddrnse a la "Prosecution's Request for Non-Disclosure of the Identity of Eight Lndividuals 
providing Rule 77 Information" du 8 decembre 2008 et a la "Prosecution'~ Request for Non-Disdosure of the 
Identity of Twenty-Five Individuals providing Tu Quoque Intormation" du II decembre 2008, 15 December 
2008, ICC-O 1/04-0 I106- 1555, paragraph 13-1 fi. 
107 Reponse de la Defense it la "Prosecmion' s Request for Non-Disclosure of the Identity of Eight Individuals 
providing Rule 77 Information" du 8 decembre 2008 et a la "Prosecution's Request tor Non-Disclosure of the 
Identity of Twenty-Five Individuals providing Tu Quoque information" du II decembre 20ll8. 15 December 
2008, ICC-0l104-1l1/06-1555, paragraphs 18-28. 
1m< Reponse de la Defense a la "Prosecution's Request for Non-Disclosure of the Idemity of Eight Individuals 
providing Rule 77 Information" du 0 decembre 20US et a la "Prosecution"s Request for Non-Disclosurc of the 
Identity of Twenty-Five IndividuaLr, pn:>viding Tu Quoque Information" du It decembre 2008. 15 December 
2008. ICC-O 1104-0 1/06-1555, paragraph 31. 
If,,! Email communication to the prosecution through thc Legal Advi.\er to the Trial Division on 28 January 2009. 
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further amendments to the proposed admissions for the consideration by the 

Chamber.110 

39. During the hearing on 31 March 2009, the defence indicated that it would not 

file a response to the prosecution's "Request for Non-Disclosure of 

Information in One Witness Statement containing Rule 77 Information" of 12 

March 2009.1ll 

II. Applicable Law and relevant decisions 

40. The following provisions of the Statute and Rules are relevant in considering 

this Application: 

Article 54 

Duties and powers of the Prosecutor with respect to investigations 

[...J 
3. The Prosecutor may:
 

[...J
 
(f) Take necessary mpasures, or request that necessary measures be taken, to ensure the 

confidentiality of information, the protection of any person or the preservation of evidence. 

Article 64 

Functions and powers of the Trial Chamber 

[... ] 
6. In performing its functions prior te' trial or during the course of a trial. the Trial Chamber 
may, as necessary: 
[ ... )
 
(el Provide for the protection of the accused, witnesses and Victims.
 
(il Rule on any other relevant matters.
 
[... J 

Article 68 

Protection of the victims and witnesses and their participation in the 

proceedings 

110 Email communication from the prosecution through the Legal Adviser In the Trial Division on 2 Februilry 
2009. 
III Transcript of hearing on 31 March ~009, ICC-OI/04-01jf)(,-T-15R-ENG, page 2. lines 2-10. 
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1. The Court shall take appropriate measures to protect the safety, physical and psychological 
well-being, dignity and privacy of victims and witnesses. In so doing, the Court shall have 
regard to all relevant factors, including age, gender as defined in article 7, paragraph 3, and 
health, and the nature of the crime, in particular, but not limited to, where the crime involves 
sexual or gender violence or violence against children. The Prosecutor shall take such 
measures particularly during the investigation and prosecution of such crimes. These 
measures shall not be prejudicial to or inconsistent with the rights of the accused and a fair 
and impartial trial. 
[ ... ] 

Rule 81 

Restrictions on disclosure 

1. Reports, memoranda or other internal documents prepared by a party, its assistants or 
representatives in connection with the investigation or preparation of the case are not subject 
to disclosure. 
2. Where material or information is in the possession or control of the Prosecutor which must 
be disclosed in accordance with the Statute, 'but disclosure may prejudice further or ongoing 
investigations, the Prosecutor may apply to the Chamber dealing with the matter for a ruling 
as to whether the material or information must be disclosed to the defence. TIle matter shall 
be heard on an ex parte 'basis by the Chamber. However, the Prosecutor may not introduce 
such material or information into evidence during the confirmation hearing or the trial 
without adequate prior disclosure to the accu<;ed. 
[... ] 
4. The Chamber dealing with the matter shall, on its own motion or at the request of the 
Prosecutor, the accused or any State, take the necessary steps to ensure the confidentiality of 
information, in accordance with articles 54, 72 and 93, and, in accordance with article 68, to 
protect the safety of witnesses and victims and members of their families, including by 
authorizing the non-disclosure of their identity prior to the commencement of the trial. 
[ ... ] 

41. During the pre-trial stage of this case, the Appeals Chamber held that "three 

of the most important considerations for an authorization of non-disclosure of 

the identity of a witness pursuant to Rule 81 (4) of the Rules of Procedure and 

Evidence: the endangerment of the witness or of members ot his or her family 

that the disclosure of the identity of the witness may cause; the necessity of 

the protective measure; and why [... ] the measure would not be prejudicial to 

or inconsistent with the rights of the accused and a fair and impartial triaL"lll 

The Appeals Chamber emphasized that the Chamber should investigate 

1J2 Judgment on the appeal of Mr. Thomas Lubanga Dyilo against the decision of Pre-Trial Chamber I entitled 
First Decision on the Prosecution Requests and Amended Requests for Redactions under Rule X[, 14 December 
2006, ICC-01/04-0ll06· 773 OA 5. paragraph 21 ;Thi<; lest was confirmed in the Judgment on fhe appeal of the 
Prosecutor ag<lin\\ the decision of Pre·Trial Chamber I entitled "First Decision PO the Pro<;ecution Request for 
Authorisation 10 Redact Witness Statemenl~". 13 May 2008. ICC-OlI04-0I/Q7-475. paragraph 67. 
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whether less restrictive protective measures are sufficient and feasible. 1l3 

42. When addressing the use of summaries, the Appeals Chamber referred to a 

particular judgment of the European Court of Human Rights, in which that 

Court rejected a suggested violation of the rights of the accused, because the 

procedures implemented bv the judicial authorities sufficiently 

counterbalanced the handicaps under which the defence suggested it 

laboured.114 The Appeals Chamber held that "where the Pre-Trial Chamber 

takes sufficient steps to ensure that summaries of evidence in the 

circumstances described above are used in a manner that is not prejudicial to 

or inconsistent with the rights of the accused and with a fair and impartial 

trial, the use of such summaries is permissible,"115 It specifically noted that 

the Pre-Trial Chamber would need to take into account, inter alia, any 

impairment of the ability of the defence to challenge the evidence presented 

by the prosecution following the use of anonymous witnesses and summaries, 

whenever the Prosecutor was unable to disclose the underlying ,'vitness 

statements and other documents to the defence. 1Hi 

43. In the Katallga case the Appeals Chamber held that "persons other than 

witnesses, victims and members of their families, may, at this stage of the 

proceedings, be protected through the non-disclosure of their identities by 

analogy with other provisions of the Statute and the Rules. 111e aim is to 

secure protection of individuals at risk. Thus, by necessary implication, Rule 

81(4) should be read to include the words '·persons at risk on account of the 

II.' Judgment on the appeal of Mr. Thomas Lub;.wga Dyilo against the decision of Pre-Trial Chamber I entitled 
First Del.:ision on the Prosecution Requem and Amended Requests for Redactions under Rule 8 I, 14 December 
2006.ICC-OJl04-01106-77:' OA 5. paragraph 33. 
II~ JUdgment on the appeal of Mr. Thomas Lubanga Dyilo against the decision of Pre-Trial Chamber I entitltd 
First Decision on the Prosecution Requests and Amended Requests for Redaction~ under Rule g I, 14 December 
2006. ICC-OI/04-0l106-773 OA 5, paragraph 50. 
115 Judgment (In the appeal of Mr. Thomas Lubanga Dyilo against the dc<:ision of Pre-Trial Chamber r entitled 
First Decir,;ion on the Prosecution Requer,;ts and Amended Requests for Redactions under Rult ,lit. 14 December 
2006. ICC-01/04-01106-773 OA 5. paragraph 51. 
116 Judgment on the appeal of Mr. Thomo:l.\ Lubanga Dyilo against the decision 01 Pre-Trial Chamber I entitled 
r:irst Decision on the Prosecution Requests and Amended Requests for Redactions under Rule 81, 14 December 
2006, ICC-Ol104-0l/06-773 QA 5, paragraph 51. 
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activities of the Court" so as to reflect the intention of the States that adopted 

the Statute and the Rules of Procedure and Evidence, as expressed in article 

54(3)(£) of the Statute and in other parts of the Statute and the Rules, to protect 

people at risk."117 The Appeals Chamber emphasised that non-disclosure of 

information for the protection of persons at risk on account of the activities of 

the Court requires Jfa careful assessment I... ] on a case by case basis, with 

specific regard to the rights of the [accused].Hm 

44. In the Chamber's assessment, this decision of the Appeals Chamber extending 

protection for the groups expressly provided for in Rule 81(4) of the Rules-

i.e. witnesses, victims and members of their families - to the "other persons at 

risk on accollnt of the activities of the Court" is to be applied during trial 

proceedings. Therefore, the Trial Chamber's responsibility under Article 

64(6)(e) of the Statute to "[p]rovide for the protection of the accused, 

witnesses and victims" includes providing for the protection of other persons 

at risk on account of the activities of the Court. ll9 

45. When addressing the question of whether redactions could be made to 

interview locations in the Katanga case, the Appeals Chamber observed that 

Rule 81(2) of the Rules provides generally for the non-disclosure of 

"information", \vithout excluding per sc certain categories of information. 

Similarly, Rule 81(4) of the Rules does not expreSSly rule out the information 

referred to in Rule 111(1) of the Rules from its ambit. The Appeals Chamber 

Jl7 Judgment 011 the appeal of the Prosecutor against the deci~ion of Pre-Trilll Chamber I entitled "First Decision 
on the Prosecution Request for Authori~ation to Redact Wilnt~ss Statements", 13 May 2008, ICC'-OIl04-01l07
475. paragraph 56.
 
II~ Judgment on the appeal of the Prosecutor against the deci~i~ln of Pre-Trial Chamber I entitled "First Decision
 
on the Prosecution Request for Authorisation IP Redact Witness Statements", 13 May 2008. ICC-Ol/04-01/07

475. paragraph ~.
 

119 Decision on the "Prosecution's Request holr Non-Disclosure of the Identity of Twenty-Five Individuals
 
providing Tu Quoque Information" (If 5 December 2008. 9 April 2009, ICC-OI/04-01/06-1814-Conf. paragraph
 
34; Corrected version: Annex. I to the Decision issuing corrected and redacted versions of "Decision on the
 
"Prosecution's Request for Non-Disclosure of the Idenlity of Twenty-Five Individuals providing Tu Quoque
 
Information" of 5 December 2008". 2: June 2009, lCC-OI/04-0l/06-1924-Conf-Anxl, p:tragr<lph 34; Public
 
redacted version: Annex 2 to the Decision issuing corrected and redacted wr"jons of "Deci~ion on the
 
"Prosecution's. Request for Non-Disclrlsure of the Identity (If Twenty-Five IndIviduals providing Tu Quoque
 
Information" (If 5 December 2008".2 June 2009. ICC-OI/04-01106-1924-Anx2. paragraph 34.
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therefore concluded that it will need to be determined on a case~by-case basis 

whether non-disclosure of information subject to Rule 111(1) of the Rules may 

be authorised by a Chamber. This will be determined in light of the conditions 

stipulated by Rule 81(2) and/or (4) ofthe Rules. lm 

46. Further, the Trial Chamber has previously authorised the permanent 

redaction of the names of persons referred to as third parties, intermediaries 

and NGOs (together with their field staff) when, inter alia, the information 

was irrelevant to the known issues in the case, so long as this course did not 

render the document in any way unintelligible or unusable. l21 On the same 

grounds, the Trial Chamber has also previously authorised redactions to the 

location of interviews.122 

III. Analysis 

47. The Chamber has reviewed the information provided by the prosecution and 

has reached its decision following a case-by-case analysis of each individual 

witness. Applying the test established by the Appeals Chamber, the Trial 

Chamber has addressed the necessity for the requested protective measures; 

the availability of alternatives; and, generally, their overall impact on the 

documents in question and, in consequence, on the rights of the accused. To 

ensure that the protective measures proposed are consistent \'\lith his rights, 

the Chamber investigated whether the potential negative effect of any 

redactions or non-disclosure, as sought by the prosecution, were sufficiently 

counterbalanced by the proposed alternative measures. As part of this 

exercise, the Chamber considered the type and extent of the requested 

120 Judgment on the appeal of the Prosecutor against the decision of Pre- Trial Chamber I entitled ·'First Decision
 
on the Prosecution Request for Authorisation to Redact Witness Statements". 13 May 2008. ICC-OJ/(M-OI/07·
 
475, paragraph 93.
 
121 Transcript of hearing on 13 December 2007, ICC-LlI/Ll4-0J/06-T-65-ENG, page 3; Order granting
 
prosecution's application tor non-disclosure of inforrn::lIion provided by a wilness. 31 January 200R, ICC-01/04

01/06-1 146-Crlnf-Exp. and (confidential redacted versinnl ICC-O 1/04-01/06-122 J-Conf- Anx 1, paragraph 8.
 
m Transcripl of hearing on 18 January 201J8. ICC-O 1/04-0 1106-T-72-Conf-Exp. page 2, line 14.
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redactions or non-disclosure, and if relevant, the utility of the proposed 

summary, the proposed admissions of fact or the alternative evidence. The 

Chamber has applied the general principles set out in its Decision on the 

"'Prosecution's Request for Non-Disclosure of the Identity of Twenty-Five 

Individuals providing Tu Quoque Information", to the individual, fact-specific 

situations. l2J 

48. The	 Chamber has also borne in mind that it has "vide-ranging obligations as 

regards protective measures124 that require it to take all necessary steps to 

protect victims and witnesses, so long as these do not undermine the fairness 

of the proceedings or materially prejudice the defence. In light of the Appeals 

Chamber's decision referred to above, this obligation extends to persons who 

may be at risk on account of activities of the Court. 

(i) Witness DRC-OTP-WWWW-0316 

49. The Chamber has considered the details of this witness's security situation 

and notes that the proposed redactions are to the name and role of the 

report's author, and that otherwise the full content of the report is to be 

disclosed. No lesser measures appear to be feasible in order to ensure his 

continued safety and security. It is to be observed that the Chamber 

previously authorised redactions to the identity of this witness as part of an 

earlier decision,1?5 although on that occasion he v,'as only referred to in the 

document in question. However, the security situation of this particular 

witness continues to warrant protective measures that include the non-

I:' Deci~ion on the "Prosecution·s Request for Non-Disclosure of the Identity of Twenty-Five Individuals 
providing Tu Quoque Information" of 5 December 2008, 9 April 2009, ICC-O 1/04-01/06- 1814-Conf, paragrllphs 
25-53; Corrected version: Annex J 10 th~ Decision issuing corrected and reda<.:ted versions of "Decision on the 
"Prosecution's Request for Non-Disclosure of the Identity of Twenty-Five Individuals providing Tu QUOf}Uf! 

Information" of 5 December 2008". 2 June 2009, TCC-0l/04-01/06-1924-Conf-Anxl. paragmphs 25-53: Public 
redacted version: Annex ::: to the Decision i~~uing corrected and redacted versions of "Decisiun on the 
"ProsecUlinl1's Request for Non-Disclosure of the Identity of Twenty-Five Individuals providing Tu Quoque 
Information" of 5 December 2008".2 June 20OY. Iccn 1/04-01/06-1 924-Anx2, paragraph~ 25-53. 
124 See Artide 64(6) of the Statute, Fpr further discussion see Reasons f01 aT'll decisions lifting the stay of 
proceedings of 23 January 2009, ICC-Ol104-01/06-1644, paragraphs 33-49. 
m Decision on "Prosecution's Application for Non-Disclosure of Informati\1n" filed on 14 May, 17 December 
2008. ICC-Ol/04·0J/06- 156 i-Cont-Exp. paragraph 13. 
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disclosure of his identity, and the Chamber is satisfied that these are 

necessary to ensure, additionally, the security of the witnesses he meets, his 

ability to continue his critical \\'ork and [REDACTED], together \'vith the 

safety and security of his family. 

50. The proposed admissions of fact,126 which cover the Rule 77 information 

contained in the report, have been amended to remove the wording "It has 

been said" from the first two proposals, so they now read: 

(i) Thomas Lubanga signed an agreement with the political-military movement under the 

control of the Ugandans for the prodsion of food to soldiers. 

(ii) For the purpose of the administration of lturi, the Ugandans imposed the nomination of 

TLD as Minister of Defence at RCD/K-ML. 

(iii) It has been said that Uganda ordered its army, which was still present in Ituri, to force 

TLD away from Bunia in 6 March 2003, 

51. The alterations to the first two admissions of fact clearly increase their 

evidential value. \tVhilst the third admission of fact has not been similarly 

amended, this relates to the extent of Thomas Lubanga's control at the 

material time, and the Chamber will keep the adequacy of this admission 

under revie\\' during the course of the trial, as part ofits ongoing obligation to 

revien' disclosure in light of the developments in the triaL This limited factor 

aside, the prosecution's admissions of fact will ensure the fairness and 

impartiality of the proceedings. Given that the name of the witness is not to 

be disclosed, the Chamber has assessed the utility of this material, and it has 

decided that the admission - together with the redacted statement and the 

alternative evidence - is a sufficient alternative, because the essential elements 

revealed by the information are not in dispute. Accordingly, the defence will 

be able to rely on the prosecution's admission concerning certain aspects of 

126 AnneX Ito the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing Rule 
77 Information,S December 200R. ICC-UII04-01/06-1542-Conf-Anxl, page 2: Email communication from the 
prosecution to the Trial Chamber tlu-ough the Legal Adviser to the Trial Division on 2 February 2009. 
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Uganda's involvement in the conflict rather than seeking to establish them 

through the witness. Indeed, arguably the defence is put in a more favourable 

evidential position than it otherwise would have been because of the 

"certainty" provided by the admission (which is not in itself binding on the 

Chamber.) 

52. Furthermore, the Chamber has reviewed the 7 items of alternative evidence 

submitted by the prosecution and finds that they provide sufficient 

information regarding the relationship between Thomas Lubanga, the UPC 

and Uganda. They are an 87 page witness statement,127 an 82 page Human 

Rights Watch report/'~ a 33 page International Crisis Group report,129 a 4 page 

hand-written note from a witness,130 a 20 page press article from La Colombe 

Plus,nl a 33 page Amnesty International report,132 and a further 101 page 

report from Amnesty InternationaL 133 The Chamber does not accept that the 

alternative evidence should be disclosed as a substitute for the redacted 

document. Instead, the Chamber is of the view that it is necessary to disclose 

the redacted document and the alternative evidence in order to place the 

accused in the most favourable position, given that disclosure is to be 

127 Annex 18 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information. 5 December 2008, ICC-OI/04-01l06-1542-Conf- Anx18 (ERN: DRC-OTP-0105-0085

DRC-OTP-0105-017 J). paragraph 82.
 
128 Annex 19 to the Prosecution's Request for NOll-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information. 5 December 2008. ICC"OI/04-01106-1542-Conf- Anx19 (ERN: DRC-OTP-OO74-0797

DRC-OTP-OO74-0878), page DRC-OTP-OO74-08 IS.
 
129 Annex 47 to the Proseculi(lD's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information, 5 December 2008, ICC-OI/04-0l106-1542-Conf- Anx47 (ERN: DRC-OTP-10I5-0592

DRC-OTP-1015-0624). page DRC-OlP-1015-0602.
 
130 Annex 20 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals prcwidil1,!;
 
Rule 77 Infllrmation. 5 December 2008, ICC-0l/04-0l/06-1:'>42-Conf- Anx20 lERN: DRC-OTP-OI27-01J9

DRC-OTP-OI27-0142). page DRCOTP-OI 27-01 39. This anne" is a handwritten document that is almn:-;t
 
illegible.
 
131 Anne\ 21 te) the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information. 5 December 2008, ICC-OI/04-01l06-154;:J-Conf- Anx21 (ERN: DRC-OTP-0134-0l26

DRC-OTP-OI34-0 145), page DRC-OTP-OI34-0 J38. The prosecutilln's chart erroneously referred to page DRC

OTP-0l34-0143.
 
112 Annex 22 to the Prosecution's Request tor Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information. 5 December 2008, ICC-Ol/04-0l/06-1542-Conf- Anx22 (ERN: DRC·OTP-OOI9-0153

DRC-OTP-OOI9-(J185l. pages DRC-OTP-0019-0153- DRC-OTP-OO I<)-0155 and DRC-OTP-OOI9-0170.
 
13"\ Annex 23 to tho:: Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information, 5 December 2008, ICC-OI/04-01l06-1542-Conf- Anx23 (ERN: DRC-OTP-0074-0526-

DRC-OTP-fJ074-0626j, pages DRC-OTP-OO74-0572- DRC-OTP-OOI9-0573.
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truncated. 

53. The	 Chamber notes that the defence has correctly observed that this request 

(viz. not to disclose the identity of this witness) comes at a very late stage,134 

although the underlying reasons for non-disclosure are longstanding. 

54. The Chamber is satisfied that disclosure of the content of the report, together 

with the proposed admission of fact (in its final form) and the alternative 

evidence, provide all the relevant Rule 77 information to the defence. In view 

of the proposed measures to counterbalance non-disclosure of the identity of 

the document's author, the rights of the accused are not prejudiced and the 

Chamber approves the admission of fact, authorises the non-disclosure of the 

witness's identity and service of the redacted statement and the alternative 

evidence to the defence pursuant to Articles 54(3)(f), 64(6)(e) and 68(1) of the 

Statute and Rule 81(4) of the Rules. ]n essence, given the material elements of 

this witness's evidence are not in dispute, the defence will not be prejudiced 

by lack of information as regards his identity or the timing at this application. 

(ii) Witness DRC-OTP-WWWW-0018 

55. The proposed redactions to this witness's statement are limited, and they do 

not render it unintelligible or unusable. ]n particular, the Rule 77 and 

potentially exculpatory information is not redacted. In vie\\! ot the fact that 

[REDACTED] and is living in an area outside the IRS, no lesser measures 

appear to be feasible to ensure his continued safety and security. 

56. The prosecution's proposed admission of fact135 covers a part of the Rule 77 

134 Reponse de la Defense a la "Prosecution's Request for Non-Di~clo:;ure of the Identity of Eight Individuals 
pwviding Rule 77 Information" du 8 decembre 2008 et Ii la "Pro~ecution's Request for Non-Disclosure of the 
Identity of Twenty-Five Individuals providing Tu Quoque Information" du II decembre 2008, i5 December 
2008, ICC-OI !O4-0l/06-1 555. paragraphs 14, 15 and 18. 
135 Annex I 10 Ihe Pro~ecution' s Reque~t for Non-Disclosure of the Identity of Eight Individuals providing Rule 
77 Information, 5 Del.:cmber 2008, ICC-01/04-01/06·1542-Conf-Anxl, page 3: Email communication from the 
prosecution to the Trial Chamber throug.h the Legal Adviser to the Trial Division on 2 February 2009. 
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information contained in the witness statement, and since the prosecution has 

removed the wording "'It has been said" it will have utility for the defence 

and will assist in ensuring the fairness and impartiality of the trial of the 

accused. It is in the following terms: 

The tenn "1es effaces" is one used to describe the coalition between tho:' upe militia and the 

Rwandan combatants. 

Given the name of the witness is not to be disclosed, the admission, 

particularly when considered together with the redacted statement and the 

alternative evidence, is a sufficient alternative, because the essential elements 

revealed by the information are not in dispute. Accordingly, the defence will 

be able to rely on the prosecution's admission concerning a coalition between 

the urc militia and the Rwandan combatants rather than seeking to establish 

those matters through the witness. As the Chamber has already noted, 

arguably the defence is put in a more favourable evidential position than it 

otherwise would have been because of the "certainty" provided by the 

admission (which is not in itself binding on the Chamber.) 

57. The	 Chamber notes that the prosecution has further submitted two 

documents that contain Rule 77 information relating to Rwanda's support of 

the Urc.136 These are the Amnesty International reports referred to above, 

and they provide information on the role of Rwanda that - together with the 

admission of fact - covers the information provided by the witness. 

58. In addition, the prosecution submitted three witness statements and one 

report containing potentially exculpatory information similar to that provided 

116 Annex 23 to the Prosecutilln·s Request for Non-Disclosure of the Identity of Eight Individuals providing 
Rule 77 Information,S December 2008, ICC~0I104-01/06-1542-Conf-Anx23(ERN: DRC-OTP-0074-0526
DRC-OTP-0074·0626), page~ DRC-OTP-OO74-0S72- DRC-OTP-0019-0573: Annex 19 to the Prosecution's 
Request for Non-Disclosure of the Identity of Eight Individuals providing Rule 77 Infonnation. 5 Decemher 
:Z<Xl8, ICC-O 1104-0 lI06-1542-Conf-Anx 19 (ERN: ORC-OTP-0074-0797- DRC-OTP-OO74-OR7R), pages ORe
OTl)·0074-081 3-0RC-OTP-0074-0R 14. 
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by' the witness. One witness states that he or she did not see child soldiers at 

the residence of Thomas Lubanga. H7 Another witness indicates that Thomas 

Lubanga's bodyguards '.vere aged behveen 18 and 20 years,138 and the last 

witness relates that there was no involuntary recruitment of children. 13Q The 

MONUC Child Protection Section report asserts that in the context of an 

operation within the Rwampara UPC military camp none of the 150 soldiers 

werE" children. 14o 

59. While the Chamber expresses its concern that this statement has been in the 

possession of the prosecution since May 2005 and that the request to 

authorize the non-disclosure of the witness' identity comes at this late stage, 

and although the statement contains potentially exculpatory information, 

nonetheless the alternative evidence adequately covers the information 

provided by this witness insofar as it tends to shm'\' that child soldiers were 

not always present during UPC operations. 

60. Having reviewed the proposed redactions, the proposed admission and the 

alternate evidence, the Chamber is satisfied that the defence has received all 

the relevant Rule 77 and potentially exculpatory material in a form that is 

intelligible and useable. As with the preVious witness, the Chamber considers 

the merits of this proposal for non-disclosure are not undermined by the 

prosecution's failure to make a timely application. Given the entirety of the 

information now made available to the defence, the Chamber finds that there 

is no identifiable prejudice to the rights of the accused. The Chamber 

1.17 Annex 24 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Infonnatinn. 5 Der.:ember 2008, ICC-01/04-01/06-1542-Conf-Anx24 (ERN: DRC-OTP-IO06-0054-

DRC-OTP-IO06-0078), puagraph 161 on page DRC-OTP-IO06-0077.
 
I3B Annex ~5 to the Proser.:ution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Infonnalion, 5 December 2008, ICC-O 1104-0 I106-1542-Conf-Anx25 (ERN: DRC-OTP-0165-0999

DRC-OTP-O I65-11(2), paragraph J04 on page DRC-OTP-0165-1024.
 
J.jq Annex 27 to the Prosecution"s Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information,S December 2008, ICC-OIlU4-01/0fi-1542-Conf-Anx27 (ERN: DRC-OTP-IOIO-015Q

DRC-OTP-101O-1l153), page DRC-OTP-lOlO- 0153.
 
140 Annex 26 to the Prosecution's Request for Non-Disclosure of the Idemi!)' of Eight Individuals providing
 
Rule 77 Information,S December 2008. ICC-OI/04-0l/06-1542-Conf-Anx2n (ERN: DRC-OTP-OI7~-0242


DRC-OTP-OI72-0244), page DRC-OTP-O 172-0244.
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approves the admission of fact, authorizes the non-disclosure of the witness's 

identity and the disclosure of the redacted statement together with the 

alternative evidence in accordance with Articles 54(3)(1), 64(6)(e) and 68(1) of 

the Statute and Rule 81(4) of the Rules. In essence, given the material elements 

of this witness's evidence are not in dispute, the defence will not be 

prejudiced by lack of information as regards his identity or the timing of this 

application. 

(iii) Witness DRC-OTP-WWWW-0163 

61. Tne	 Chamber considered the prosecution's latest request as regards this 

witness, and the three sections of the transcript that include the proposed 

redactions. 141 It notes that the identity of the witness is now known to the 

defence. The substance of the interview and the information about the 

involvement of Uganda and Kinshasa has been made available to the defence 

in full, and the surviving - and extremely limited - redactions do not render 

the interview transcripts unintelligible or unusable. 

62. Addressing the application for removal of information identifying a witness 

in another case, the Chamber observes that he was a source of information for 

Witness DRC-OTP-WW\NW-0163. Nonetheless, the Chamber is persuaded, 

for the reasons advanced by the prosecution, that the non-disclosure of his 

name is necessary to ensure his safety and the safety of his family, at least on 

a temporary basis and until the necessary protective measures have been put 

in place. 

141 Anne:.;es 2. 3 and 4 to the Prusecution's Request for Non-Disclusure of Infonnation in One Witness 
Statement containing Rule 77 Information, 12 March 2009, with highlights identifying the proposed redactions: 
ICC-O1/04-0 1I06-1772-Conf-Exp-Anx2 (ERN: DRC-OTP-l 0 15-DRC-OTPI01 5-0058), ICC-O 1104-0 1/06
1772-Conf-Exp-An.d (ERN: DRC-OTP-1015-0031-DRC·OTP-IOI5-0058) and ICC-O II04-OJI06-1772-Conf
Exp-Anx4 (DRC-OTP-1016-0018-DRC-OTP- WI6-0043): Annexes 5, 6, and 7 to the Prosecution's Request for 
Non-Disclmure of Irlfmmation in One Witness Statement containing Rule 77 Information. 12 March 2009, witlt 
redactiom as disclosed to the defence: ICC-01/04-01106-1772-Col1f-Anx5 (ERN: DRC-OTP-I015-DRC
OTPIOI5-(058) , ICC-OI/ti4-01/06-1772-Conf-Anx6 (ERN: DRC-OTP-IOI5-0031-DRC-OTP-1 015-(058) and 
ICC-O Ll04-0 1I06-1772-Conf-Anx7 (DRC-OTP-l 0 16-00 18-DRC-OTP-1 0 16-0043). 

No. ICC-Ol/04-01/06 32/50	 24 June 2009 

ICC-01/04-01/06-1980-Anx2  24-06-2009  32/50  CB  T

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



63. As to the proposed redactions relating to [REDACTED} communication, the 

Chamber has carefully considered the arguments of the prosecution. Given 

the volatile security situation and the current relevant circumstances within 

the DRC, the Chamber is satisfied that these are necessary to ensure the safety 

of the witness. Trial Chamber II has approved similar redactions, which are in 

any event extremely limited, and they do not affect the substance of the 

material in any way. The areas of evidence covered by the redactions, as 

relevant to the trial, have been made available to the defence in full. 

64. Therefore, the Chamber authorizes the proposed redactions to the name of the 

person mentioned by Witness DRC-OTP-WWWW-0163 until the necessary 

protective measures have been put in place and it permanently authorizes the 

non-disclosure of [REDACTEDJ communication in accordance with Articles 

54(3)(£), 64(6)(e), 68(1) of the Statute and Rule 81(4) of the Rules (although 

should Trial Chamber II in due course order disclosure of the name of this 

indiVidual, Trial Chamber I \vill review the present order, having been 

informed immediately of the decision of Trial Chamber II). In essence, there is 

no known issue in the case as regards this person or the means of 

communication and, in the result, the defence will not be prejudiced by the 

lack of this information. 

(iv) Witness DRC-OTP-WWWW-0044 

65. The Chamber has carefully reviewed the summary of the French interview 

transcript rt~lating to this witness. It notes that the proposed English summary 

gives an informative introduction and then includes verbatim quotes in 

French (without translations) of the Rule 77 and potentially exculpatory 

information identified by the prosecution. 14~ Furthermore, the context of the 

quoted material is briefly described for each relevant section. The Chamber is 

14:? Summary: Annex R \0 the Prose.:ution·~ Request for Non-di~closure of the Identity of Eight lndividuals. 
providing Rule 77 lnfonn~lion. 5 December 2008, ICC-01/04-01/06-1542-Cc>nf-AnxR (No ERN as it is a 
prosecution generated document). 
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satisfied that th€ summary contains all the relevant information. 

66. The Chamber has also noted that while the prosecution has not proposed an 

admission of fact as regards the potentially exculpatory information, it has 

proposed the following admissions relating to the Rule 77 material: 143 

(i) The military needs of the UPC in 2002 and 2003 were obtained from Rwanda, including 

ammunitions, arms, and uniforms and that a person called Safari was responsible for 

obtaining tllem. 

(ii) UPC soldiers were trained in heavy arms and mines by Rwanda. 

67. As with the other proposed admissions of fact, the Chamber is of the view 

that because the prosecution agreed to remove the words "It is said" or "It has 

been said",144 the evidential value of the admissions is materially enhanced. 

68. Furthermore, the Chamber notes that the prosecution has identified 10 items 

of alternative evidence from different sources concerning cooperation 

between the Hema and the APC (directed against Wamba), training 

conducted in Uganda, various forms of support provided to the UPC by 

Rwanda, and the specific involvement of a Rwandan intelligence officer 

named Safari. They are the same 87 page witness statement that has also been 

submitted for the information given by witnesses DRC-OTP-WWWlV-0316 

and DRC-OTP-WWWW-0163,wi a 18 page witness statemeIlV"I~ a 55 page 

1~.1 Annex I to the Prosecution'5O Request for Non-Disclosure of the Identity of Eight Individuals providing Rule
 
77 Information, 5 December 2008. ICC-01/04-0l/06-1542·Conf-AruI, page 5; Emllil communication from the
 
prosecution to the Trial Chamber through the Legal Adviser to the Trial Division on 2 February 2009.
 
144 Email communication from the prosecUtion to the Trial Chamber through the Legal Adviser to the Trill!
 
Division em 2 February 2009.
 
145 Annex 18 to the Prosecution's Request for Non-DisclO5Oure of the Identity of Eight Individuals providing
 
Rule 77 Information, 5 December 2008, ICC-OI/04-0l/06-1542-Conf-AnxI8 (ERN: DRC-OTP-0105-0085

DRC-OTP-OI05-0171), paragraphs 75, 76, 79, 110. 113 and 114. This annex has been referred tQ twice in
 
regard to different information.
 
146 Annex 34 tll the Prosecution's Request for Non-Disdosure of the IdentilY of Eight IndiviJuab providing
 
Rule 77 Information. 5 December 2008, ICC-Olj(j4-01/06-I542-Conf-Exp-An.d4 (ERN: DRC-OTP-0160

0429- DRC-OTP-O I60-0446), paragraph 31.
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witness statement,147 a 27 page interview transcript, ]4~ an 11 page report from 

an internet site,149 a 16 page email with information on Ituri,150 a brief 1 page 

report of a meeting,151 a 101 page Amnesty International reporV5~ the same 82 

page Human Rights Watch report referred to above,153 and a 104 page witness 

statement. l54 It is to be noted, however, that one of these documents is a 

witness statement that has been filed confidentially and ex parle,155 and a 

further document is a witness statement that has been filed with extensive 

redactions, which includes removing, first, the identity of the witness and, 

second, material within the paragraph that contains the relevant Rule 77 

information, although the redactions are not to that information.156 However, 

weighing these documents overall, the Chamber is satisfied that those 

transmitted to the defence are in an intelligible and usable form, and they 

adequately and fairly retlect the redacted information provided by the 

witness. 

147 Annex 35 to the Prosecution's Request for NOll-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information, 5 December 2008, ICC-OII04-01l06-1542-Conf-Anx35 (ERN: DRC-OTP-OI32-0343

DRC-OTP-O [32-0396), paragraph 39.
 
141< Annex 36 to the Prosecution's Request for Non~DiscJosure of the Identity of Eight Individuals providing
 
Ru[e 77 Information. 5 December 2008. ICC-OI/04-01/06-1541-Conf-AnxJ6 (ERN: DRC-OTP-0173-0107

DRC-OTP-0173-0173j, pages DRC-OTP-0173-0129 and DRC-OTP-0173-0l30.
 
149 Annex 33 to the Prosecution's Request for Non-Di~closure of the Identity ()f Eight Individuals providing
 
Rule 77 lnfrormation, :) December 2008, ICC-01l04-01/06-1542-Conf-Anx33 (ERN: CAR-OTP-0005-0381

ERN: CAR-OTP-OOO5-039 IJ. pages CAR-OTP-0005-0384- CAR-OTP-OOO5-0385.
 
1,0 Annex 37 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information. 5 Deceml,1cr 2008. ICC-Ol/04-01/06-1542-Conf-Anx37 (ERN: DRC-OTP-0202-0[95

DRC-OTP-0202-0210). page DRC-OTP-0202-0 [97.
 
III Annex 38 to thl' Prosecution'~ Request for Non--Disclosure of the Identity of Eighl Individuals providing
 
Rule 77 Informati(>n. 5 December 2008, ICC-01/04-0Jl06-1542-Conf-Anx38 (ERN. DRC-OTP-0204-0327).
 
p<lge DRC-OTP-0204-0327,
 
I.\? Annex 23 to the Prosecution's Reque,t for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information. S December 2008, ICC-Ol/04-01/06-J542-Conf-Anx23 (ERN: DRC-OTP-0074-0526

DRC-OTP-OO74-0626). pages DRC-OTP-CI(J74-0572-DRC-OTP·0074-0S73.
 
15.i Annt:x 19 to the Prosecution's Request for Non-Disclosure (If the Identity of Eight Individuals providing
 
Rule 77 Information, :; December 2008, ICC-01/04-01l06-1542-Conf~Anx19 (ERN: DRC-OTP"0074-0797

DRC-OTP-0074-0878), DRCOlP-0074-0805 and DRC-OTP-OO74-0808-DRC-OTP-0074-0817.
 
154 Annex 2S to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals pTl'viding
 
Rule 77 Information. 5 December 2{)f)8. ICC-OI/04-0l106-1542-Conf-Anx25 (ERN: DRC-OTP-0l65-o999

DRC-OTP-0165-1102) (The citation given by the prosecution, paragraph 17, is wrong. However.
 
paragraphsI33-136 and 233-235 give information about R\-\'andan support to the VPC and Thomas Lubaoga
 
tr<Jvelling to Rwanda).
 
155 Annex 34 to the Prosecution's Request for Non-Disclosure of the Ideotity of Eight Individuah providing
 
Rule 77 Inft'rmation, 5 December 100S. lCC-Ol/04-01/06-1542-Conf-Exp-Am34. (ERN: DRC-OTP-0160

0429- DRC-OTP-0160-Ci446)_
 
I'\~ Annex 35 to the Pro~ecurion·s Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information. 5 December 2008, ICC-01/04-01/06-1542-Conf-Anx35. (ERN: DRC-OTP-0[32-0343

DRC-OTp·OI32-0397).
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69. Four additional items of alternative evidence are also available that deal with 

the role of the businessman Savo157 (one of which also refers to the 

businessman Liripa158). It notes that the alten1ative evidence, in fact, provides 

more detail than that provided by the \vitness. 

70. TIle Chamber is of the view that if the summary and the alternative evidence 

are collectively made available to the defence, this will place the accused in 

the most favourable position, given that disclosure is to be truncated. 

71. The Chamber is concerned that although the prosecution has been in 

possession of this document since February 2005, it has not been disclosed to 

the defence notwithstanding its potentially exculpatory content. This is 

unacceptable and every effort should be taken so that failures of this kind 

(which are a marked feature of this application) are not repeated. 

Nonetheless, the Chamber is of the view that because of the witness's specific 

security situation, the proposed protective measures are necessary. Although 

the witness is said to live [REDACTED], the Chamber notes that the 

prosecution has been unable to make contact [REDACTED] identity may be 

disclosed. In light of these circumstances, no alternative measure that ,,,,ill 
ensure the witness's safety is available. Whilst this lack of contact makes a 

final determination of the potential dangers impossible, the Chamber 

emphasizes that an inability to reach a firm conclusion on this issue is not the 

157 Annex 19 to the Prosecution's Reque~t for Non-Disclllsure of the ldemity of Eight Individuals providing 
Rule 77 Information,S December 2008. ICC-01/04-0l/06-l542-Conf-AnxI9 (ERN: DRC-OTP-U074-0797
DRC-OTP-OO74-087g). page~ DRC-OTP·0074-0815- DRC-OTP-OO74-0816; Annex 18 to the Prosecution's 
Request for Non-Disclosure of the Identity of Eight Individuals providing Rule 77 Infllmntion. 5 December 
2008. ICC-OI/04-0I!06-1542-Conf-Anx 18 (ERN. DRC-OTP-O I05-0085~ DRC-OTP-OI 05-0171). paragraphs 
150, 1.51. 177. and 182: Annex 39 to the Prosecution's Request for Non-Disclosure of the Identity of Eight 
Individuals providing Rule 77 Information. 5 December 2008, ICC-UI/04-01/06-1542-Conf-Anx39 (ERN: 
DRC-OTP-0044-0333- DRC-OTP-0044-0J62), page DRC-OTP-0044-0343; Annex 40 to the Prosecution's 
Request for Non-Disclosure of the Identity of Eight Individuals providing Rule 77 Information. 5 December 
2008, ICC-O I/04-01/06-1542-Conf-Anx40 (ERN: DRC-OTP-OJ09-0065- DRC-OTP-0109-009R). paragraphs 
74 and 75. 
1St Annex 39 to the Pr~l~ecution's Request for N()n-Di~L1osure of the Identity of Eight Individuals providing 
Rule 77 Information. 5 December 2001'S. lCC-01104-01l06-1542-Conf-Anx39 (ERN: DRC-OTP-OO44-0333
DRC-OTP-0044-0362J. page DRC-OTP-O()44·U343. 
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equivalent of establishing that the witness is not at risk. Given the volatile and 

not infrequently dangerous situation in the ORe, the Chamber's wide

ranging obligations159 require it to take all necessary steps in order to "provide 

for the protection" of individuals in these circumstances, so long as they do 

not undermine the fairness of the proceedings and they do not prejudice the 

defence if this information is withheld. 

72. The Chamber is satisfied that the proposed summary with its verbatim 

quotes, the admissions of fact (which are without the \vording "it has been 

said") and the alternative evidence provide the defence with all the relevant 

Rule 77 and potentially exculpatory material revealed by this witness. The 

Chamber has focussed particularly on whether non-disclosure of the witness's 

identity and the entirety of the original interview materially undermine the 

accused's ability to prepare his defence, and in the event, for the reasons 

rehearsed above, it has conduded that there is no identifiable prejudice to the 

accused. The Chamber therefore approves the admission of fact, authorizes 

the non-disclosure of the witness's identity, and service of the summary of the 

statement, together with the alternative evidence, in accordance with Articles 

54(3)(f), 64(6)(e) and (f), 68(1) of the Statute and Rule 81(4) of the Rules. In 

essence, disclosure of the original interview, even with redactions, creates an 

unwarranted risk that the identity of this individual will be revealed. 

(v) Witness DRC-OTP-WWWW-0035 

73, The Chamber notes that the prosecution has submitted a 3 page summary of 

the interview transcript of this v,... itness that comprises 929 pages. 

Notwithstanding the seemingly dramatic reduction in this material, the 

(~9 A range of provisions delineate the Chamber's powers as regards protective measure~: under Article 64(2), 
the Trial Chamber shall ensure that a trial is fair and expeditious and is conducted with full respect for the rights 
of the accused and due regard for the protection of victims and witnesses". Further. by Article 64(6) the 
Chamber, in di~charging its functions pri0r to trial and during the course pf the trial, shall provide for the 
protection of confidential information (MI6)(c) of the Statute) and it shall provide for the pTrltection of the 
accused, witnesses and victims (64(61(e) qf the Statute). For further dis<:ussion see Reasons for oral decisions 
lifting the stay of proceedings of 23 January 2009, ICC-O 1/04-01106-1644. paragraphs 33-49. 

No. ICC-Ol/04-0l/06 37/50 24 June 2009 

ICC-01/04-01/06-1980-Anx2  24-06-2009  37/50  CB  T

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



Chamber is satisfied that all the relevant Article 67(2) and Rule 77 information 

has been made available to the defence. Furthermore, the introduction that 

has been provided is detailed, and it concisely provides the necessary 

information. The relevant passages are cited verbatim, with only a redaction 

to two words to avoid identification of the witness. 

74. TIle 3 items of alternative evidence that cover the potentially exonerating and 

Rule 77 information from this witness 1H1 are the 82 page Human Rights Watch 

report referred to above,ll>l a 6 page newspaper article, 1~2 and a 33 page 

Amnesty International report. 161 The Chamber notes that all these documents 

provide information about Ugandan involvement in the conflict and its 

support of the UPC. Witness DRC-OTP-WWWW-0035 stated explicitly that 

the Ugandans ordered the attack on Bunia and the Human Rights Watch 

report reflects this aspect of his statementl64 - namely that the Ugandans were 

"Ies grands chefs" and had ordered the attack in Bunia - by indicating that 

"[o]n the political level, Ugandans directed important changes in the rebel 

movements based in Bunia, including removing Wamba dia Wamba as head 

of the RCD-ML and replacing him by Mbusa Nyamwise; supporting the 

creation of wo coalitions, the Front for the Liberation of Congo (FLC) which 

grouped rebel movements at the national level and the FIPI which grouped 

local rebel groups of the Lendu, Alur and dissatisfied Hema; and driving 

160 In the chart the prosecution has submitted this alternative evidence as Rule 77 "Support of
 
UgandaIRwandalKinshasa" information. hut in the filing it refers to potcnlially exonerating information. The
 
information do~s. in fact. appear to he of an Article 67(2) nature. in the chart, the prosecution has also
 
accidentally indicated Annex 19 twice t'or the same information.
 
I~l Annex 19 to the Pfllsemtion's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information, 5 December 2008, ICC-01l04-01/06-1542-Conf-AnxI9 fERN: DRC-OTP-0074-0797

DRC-OTP-0074-0~78). pages DRC-OTP-0074-0Fi09. DRC-OTP-0074-0823- DRC-OTP-0074-0824.
 
162 Anne.' 41 tn the Prose(:ution's Request for Non-Disclosure of the Identity of Eight Individuals proViding.
 
Rule 77 Information, 5 December 2008. ICC-UI!04-01l06-1542-Cnnf-Anx41 (ERN; DRC-OTP-OI98-0021

DRC-OTP-(l I98-0026). pages DRC-OTP-0198-0024 and DRC-OTP-OI98-0025, without. hQwever, specifying a
 
dat~ of the alleged weapons delivery to the Hema.
 
hl Annex 22 to the Prosecution·s Request for Non-Disclosure ot' the Identity of Eight Individuals providing
 
Rule 77 Information. 5 December :m08, ICC-01l04-OlJ06-1542-Conf-Anx22 (ERN: DRC-OTP-0019-0153

DRC-OTP-OOI9-0J 85), pages DRC-OTP-OOI9-0153-DRC-OTP-0019-0I55, DRC-OTP-0019-0170.
 
164 Annex 11 to the Prosecution· s Request fpr Non-disclosure of the Identity of Eight Individuals providing Rule
 
77 Infprmatioll. 5 December 2008, ICC.OlI04-0l/06-1542-Conf-Exp-Anxll. (ERN: DRC-OTP-(j161-(~)17


DRC-OTP-0161-2(26). page DRC-OTP-O 161-1413.
 

No. ICC-01l04-01l06 ':;S/50 24 June 2009 

ICC-01/04-01/06-1980-Anx2  24-06-2009  38/50  CB  T

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



away the RCD-ML and helping install the UPC in Bunia in August 2002. 

These changes \-"ere directed from Kampala and supported by the Ugandan 

forces in Ituri", 165 the statement about the Ugandan army attacking the 

governor's residence in Bunia on August 8, 2002, and the statement that "[o)n 

August 9, 2002 at 2:00 p.m. the Ugandan army, followed by the UPC, again 

attacked the governor's residence and the surrounding neighbourhood, 

known as the sous-rcgiol1, using heavy weapons including tanks" .11i0 

75. Given an admission of fact has not been advanced by the prosecution, the 

summary and the alternative evidence must each be made available to the 

defence. 

76. As with other materials, the Chamber notes that the prosecution has been in 

possession of this document since late 2005, and the earlier observations on 

this issue are repeated; however, in view of the witness's personal 

circumstances the Chamber is persuaded that it can only fulfil its protective 

obligations by authorizing the non-disclosure of the witness's identity. No 

other measures that would sufficiently ensure the safety and security of the 

witness, as well as that of his family, are available. 

77. The Chamber therefore approves the proposals by the prosecution, which 

afford an appropriate means of protecting a witness who is exposed to risk of 

harm on account of the activities of the court whilst simultaneously disclosing 

to the accused exonerating material that may assist in the preparation of his 

defence. In these circumstances the least necessary protective measures are 

implemented whilst ensuring there is no consequential unfairness. The 

Chamber therefore authorizes the non-disclosure of his identity, and the 

165 Annex 19 to the ProsecUlion'~ Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information, 5 December 2008. ICC-OIl04-01/06-1542-Conf-AnxI9, (ERN: DRC-OTP·0074-0797

DRC-OTP-0074-0978t page DRC -OTP-0074-0809.
 
166 The two laner slatements can be f(lund in Annex 19 to the Prosecution's Request tor Non-Disclosure of the
 
Identity of Eight Individuals providing Rule 77 Information, 5 December 2008, ICC-OIl04-0l/06-1542-Conf

Anx 19, rER.l\I: DRC-OTP-0074-0797-DRC-OTP-0074-0978) 1lI page DRC-OTP-CKI74-0824.
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provision of the summary of the vvitness' interview transcript together with the 

alternative evidence in accordance with Articles 54(3)(f), 64(6)(e) and U), 68(1) 

of the Statute and Rule 81(4) of the Rules. 

(vi) Witness DRC-OTP-WWWW-0037 

78. The Chamber has reviewed the proposed 6 page English summary of the 360 

page transcript taken from DRC-OTP-WWWW-0037, which includes French 

verbatim quotes of the potentially exonerating information and the Rule 77 

material. The initial summary is detailed and provides a significant amount of 

information in dn appropriately concise manner. The relevant sections have 

been cited verbatim, with a brief introduction establishing the relevant 

context. 

79. However, the Chamber notes that the page numbers indicated in the 

summary are not correct. The potentially exonerating information regarding 

child soldiers having joined the militia voluntarily commences at page DRC

OTP-0161-0320 (from the document that starts at 0315), not page 0358. 

Furthermore, information that may be of interest to the defence is to be found 

between the pages 0318 to 0323, only some of which has been included in the 

summary or the quote. The latter should have indicated that at times parents 

came to the training camp to recover their children, some of whom were 

successful while others were refused (page 0319). 

80. Given this	 information has been in the possession of the prosecution since 

2005, and that the prosecution has identified potentially exonerating material, 

the Chamber sees no reason why the latter has not been communicated far 

earlier in the proceedings. Accordingly, the Chamber reiterates its concern 

regarding the delay in providing this information. 

81. The prosecution has suggested the following admission: 
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Children joined the UPC voluntarily. 

82. Furthermore, three items have been submitted by the prosecution as 

alternative evidence for the witness's statement that child soldiers may have 

joined the UPC voluntarily. The 19 page report from the MONUC Child 

Protection Advisor and the 70 page Amnesty International report support this 

statement,167 whilst the 82 page Human Rights Watch report rehearses that the 

UPC's Commander Bosco claimed that "the underage children were all 

orphans and that the UPC were looking after them" and that he had insisted 

that all recruitment was voluntary.16~ 

83. The prosecution has further submitted an 87 page witness statement that 

refers to the Rwandan Intelligence Officer Safari. 1M Six further items of 

alternative evidence relate to Rwanda supplying arms to the UPC; (1) an 82 

page Human Rights Watch report,llll (2) an 11 page internet report,171 (3) a 35 

page witness statement,m (4) a 51 page All Party Parliamentary Croup report 

on the arms £10\-\' in Eastern Congo,173 (5) a 49 page witness statement,174 and 

167 Annex 41 to the Prosecution·s Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information. 5 December :;008, ICC-Ol/04-01l06-1542-Conf-Anx42. (ERN: DRC-OTP-0202-0761

DRC-OTP-020:;-0779), pages DRC-OTP-0202-0764, DRC-OTP-0202-0767-, DRC-OTP-0202-0771 and DRC

OTP-0202-0774; Annex 43 to me Prasecution·s Request far Non-Disclosure afthe Identity nfEight Individuah
 
providing Rule 77 lnf(lrmation, 5 December 2008, ICC-OI/04-01/06-1542-Conf-Anx43, (ERN: DRC-OTP

0165-0788- DRC-OTP-OI65-0858), page DRC-OTP-0165-0802.
 
16~ Annex 19 to the Prnsecution's Requesl for Non-Dis.:1osure of the Idemit)' or Eight Individuals providing
 
Rule 77 InFormation, 5 December 200S. ICC-Oll04-01/06-1542-Conf-AnxI9, (ERN: DRC-OTP-()()74-0797

DRC-OTP-0074-0978), page DRC-OTP-0074-085I.
 
IW Annex 18 to the Prosec\ltion·~ Request fur Non-Disclo~ure of the Identity of Eight Individuals providing
 
Rule 77 Information,S December 2008, ICC-OI/04-01/06-1541-Conf-Anxl 8 (ERN: DRC-OTP-O 105-0085

DRC-OTP-U105-017l). paragraphs 110, 114. and 116.
 
170 Annex 19 \(l the Prosecution's Request for Non-Disclosure of the Identity of Eight lndividuab providing
 
Rule 77 Information, 5 December 2008, ICC-OI/04-01l06-1542-Conf-Anx)9 (ERN: DRC-OTP-0074-0797

nRC-OTP-0074-(978), pages DRC-OTP-0074-0805, DRC-OTP-0074-01113-DRC-OTP-0074-08 14.
 
171 Annex 33 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information . .5 December :2008, ICC-01l04-01/06- 1542-Conf-Anx.33 (ERN: CAR-OTP-0005-0381

CAR-OTP-0005-0391). pages CAR-OTP-0005-0384-CAR·OTP-0005-0385.
 
172 Annex 40 to the Pwwcution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information, 5 December 2008. ICC-Oll04-01/06-1542-Conf-Anx40 (ERN: DRC-OTP-OJ09-0065

DRC-OTP"O 109-0099), paragraph 77.
 
m Annex 44 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information. 5 December 2008, ICC-Ol104-01/06-1542-Cnnf-Anx44 (ERN: DRC-OTP-OO9Y-OI60-

DRC-OTP-0099-021 0), page DRC-OTP-0099-0170.
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(6) a 30 page witness statement.l~_'i The prosecution also submitted an 87 page 

witness statement,176 a 55 page redacted witness statement}77 and a 27 page 

interview transcript17H that all refer to Hema or UPC recruits receiving training 

from Uganda. 

84. Save for one possible issue, the Chamber is satisfied that the proposed items 

of alternative evidence, when viewed in their entirety along with the 

admission, sufficiently cover the information provided by this witness. As 

above, in order to best protect the rights of the accused, the summary and the 

alternative evidence must each be made available to the defence. The caveat 

just expressed is the prosecution should consider including in the summary 

that on occasion parents came to the training camp to reclaim their children, 

and that some were successful and others were refused access to them. 

85. Therefore, the Chamber approves the proposals of the prosecution, which are 

an appropriate means of protecting the witness who is exposed to risk of harm 

on account of the activities of the Court, whilst simultaneously disclosing to the 

defence the relevant material contained in the witness's statement. As with 

witness DRC~OTP-WvVWW-0044, the protective measures are appropriate 

despite the fact that the prosecution can no longer contact the witness and a 

final determination of the potential risk is therefore not possible. In these 

circumstances the least necessary protective measures will be implemented 

174 Annex 45 to the Prosecution's Request for Non-Disclosure of the Identity at Eight Individuals pwviding
 
Rule 77 Informlilion, 5 December 2008. ICC-OIl04-01/06-1542-Conf-Anx45 (ERN: DRC-OTP-OI26-0422

DRC-OTP-0126-(470). paragraphs 193-194.
 
17~ Annex 46 to the Prosecution's Reque~l for Non-Disc1osur~ of the Identity of Eight Individuals providing
 
Rule 77 Information,S December 2008, ICC-OI/04-0l/06-1542-Conf-Anx46 (ERe"': DRC-OTP-0127-0074

DRC-OTP-0l27-0103), pllrllgraphs 51-54.
 
m Annex 18 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Informlltion, 5 December 2008. ICC-OII04-01l06-1542-Conf-AnxI8, (ERN: DRC-OTP-Ol05-0085

DRC-OTp·OI 05-0171). p.tragraphs 79 and 80,
 
177 Annex 3:' to the Prosecutiun's Request for Non-Disdo\Ure of the Identity of Eight Individuals providing
 
Rule 77 Information. 5 December 2008, ICC-OlI04-01/06-1542-Conf-Anx35. (ERN: DRC-OTP-OI32-0343

DRC·OTP-O 132-0396). paragraph W.
 
17~ Annex 36 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information, 5 December 2008. ICC-0l/04-01l0fi-1542-Conf-Anx36. (ERN: DRC-OTP-OI73-0107

DRC-OTP-O 173-0 173) pages DRC-OTP-0173-0129 - DRC-OTP-OI73-01JO ,
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whilst ensuring there is no unfairness to the accused through the provision of 

the summary, the alternative evidence and most importantly, the admission of 

fact. The Chamber therefore approves the admission of fact, authorizes the non

disclosure of the witness's identity and the provision of the summary of the 

witness's interview transcript, together \vith the alternative evidence, in 

accordance with Articles 54(3)(f), 64(6)(e) and (f), 68(1) of the Statute and Rule 

81(4) of the Rules. 

(vii) Witness DRC-OTP-WWWW-OIOI 

86. The Chamber has reviewed the proposed redactions relating to this witness 

and notes that they are intended to protect his identity, along with the fact 

that [REDACTED]. 

87. In view	 of the witness's particular circumstances, the Chamber is satisfied 

that the proposed redactions are necessary to ensure the witness's safety, and 

that the statement in its proposed form contains sufficient details to enable the 

defence to evaluate and use the Rule 77 information. 

88. Additionally, the prosecution has proposed the following admissions of fact: 

(i) It has been said that the UPC and ReD and Rwanda had a military cooperation agreement 

with each other. 

(ii) Rwandans were involved in massacres in IturL 

(iii) The UPC employed Bosco Ntaganda and Jerome Kakwaku who were believed by some in 

the region to be Rwand<1n. 

(iv) The Rwandans collaboralt>d with the-lIPC because some of the anti-personnel mines used 

by the UPC came from Rwanda. 

(v) Rwanda gave support ttl the UPC during the relevant period, but for d short period. 

89. The Chamber requested the prosecution to consider removing the phrase "It 
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has been said" from the proposed admissionsY~The prosecution was able to 

reformulate fOUf ot the five suggested admissions (with certain minor 

amendrnents).lRO Overall, the Chamber is of the view that admissions two to 

five adequately reflect the material information provided by the witness, 

which the defence will be able to utilise in the proceedings. The Chamber 

notes that the first admission is only of use to the defence in so far as it is an 

indication that such information exists. 

90. Lastly, the Chamber turns to the 9 items submitted by the prosecution as 

alternative evidence to cover the Rule 77 material relating to the role of 

Rwanda in relation to the UPC. These are a 30 page Amnesty International 

report,lSI the 82 page Human Rights Watch report,182 a 20 page press article 

from La Colombe Plus, JR3 a 70 page report on the political forces in the DRC,lR4 

a 2 page emaiL1R5 an 11 page report from the internet/It> 15 pages of meeting 

reports,187 a 9 page report on a trip to Kinshasa dealing with arms,188 and 2 

I ,<, Email communication !l1 the prosecution through the Legal Adviser to the Trial Division on ~g January 2009. 
IS() Email communication from the prosecution to the Trial Chamber through the Legal Adviser to the Trial 
Division on 2 February ~009. 

181 Anne" 48 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing 
Rule 77 Information, 5 December 2008. iCC-0l/04-01/06-1542-Conf-Anx48 (ERN: DRC-OTP-0154-1301
DRe-OTP-O 154-1330), pages DRC-OIP-O 154-1_,0 I and DRC-OTP-O 154-131 O. 
18:; Annex 19 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing 
Rule 77 Information, 5 December 2008, iCC-01104·0]/06-1542-Conf-AnxI9, (ERN: DRC-OIP-0074-0797
DRC-OTP-0074-097:<). pages DRC-OTP-0074-0805 311d DRC-OTP-0074-0818. 
18.' Annex 21 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing 
Rule 77 Inform:ltion, 5 December 200~. ICC-01I04-01/06-1542-Conf- Anx21 (ERN: DRC-OTP-0134-0126
DRC-OTP-O 134-0 145 J. page DRC-OTP-O 134·0 138. 
IK4 Annex 49 to the Prosecution's Request tor Non-Disclosure of the Identity of Eight lndividuab providing 
Rule 77 Information. 5 December 2008, ICC-0l/04-01l06-1542-Conf-Anx49, (ERN: DRC-OTP-OOJR-0493
DRC-OTP-0038-0562j. page DRC-OTP-003R-0549. 
185 Anne" 50 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Lndividuals pmviding 
Rule 77 Information, 5 December 2008, ICc.Ol/04-01/06-1542-Conf-Anx50, (ERN: DRC-OTP-0077-0306
DRC-OTP·0077-0307), page DRC-OTP-0077-0307. 
186 Annex 33 to the Prosecution's Request for NOll-Disclosure of the Identity of Eight Individuals providing 
Rule 77 Infonnation, 5 December 2008, ICC-0I/04-01l06-l542-Conf-Anx33, (ERN: CAR-OTP-0005-0381
CAR-OTP-OOO5-0391), pages CAR-OTP-0005-0384- CAR-OTP-OO05-0385. 
187 Annex 51 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing 
Rule 77 information. 5 December 2008. ICC-OI/04-01l06-1542-Conf-Anx51. (ERN; DRC-OTP-0202-0856
DRC-OTP-0202-0870J. page DRC-OTP-0202-()R57. 
188 Annex 52 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing 
Rule 77 Information, 5 December 2008, ICC-01l04-01/06-1542-Conf-Anx52. (ERN: DRC-OTP-OI81-0459
DRC-OTI'-Ol 81-0467). page DRC-OTP-OI81·0460. 
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pages of notes on a mission to Ituri. 189 The Chamber notes that whilst these 

contain little, if any, intonnation that directly relates to Ntaganda J90 and 

Kakwavu, the prosecution has made an admission of fact covering this part of 

the information provided by the witness. 191 

91. The Chamber finds that the redacted witness statement, the alternative 

evidence and the admissions of fact together provide the defence with all the 

necessary Rule 77 material from the witness statement and collectively they 

provide the most effective alternate method of securing fairness for the accused. 

The Chamber is of the view that it is necessary to disclose the redacted 

statement, the alternative evidence and the admission of fact in order to place 

the accused in the most favourable position, given that disclosure is to be 

truncated. Since the witness cannot be contacted in order to be warned about 

possible disclosure, the Chamber is persuaded that the consequent risk means 

that his identity should not be revealed. Given the witness's prominent role, 

this is necessary to discharge the court's protective obligation. 

92. The Chamber therefore approves the admission of fact (in its final [arm), and 

authorizes the provision of the redacted statement together with the alternative 

evidence in accordance with Articles 54(3)(f), 64(6)(e) and (f), 68(1) of the 

Statute and Rule 81(4) of the Rules. 

(viii) Wibless DRC-OTP-WWWW-0270 

93. The Chamber has reviewed the proposed 3 page English summary of the 255 

page transcript taken from Witness DRC-OTP-WW\VW-0270 that includes 

verbatim quotes (in French) of the Rule 77 material. The Chamber notes that 

IH9 Annex 53 10 the Prosecution's Request for Non-Disclosure uf the Identity of Eight Individuals providing
 
Rule 77 lJlformation, 5 December 2008. ICC-O]/04-01l06-1542-Cunf-Anx53 (ERN: DRC-OTP-OI85-0877

DRC-OTP-OI85-0878), page DRC-OTP-OI85-0877.
 
190 Annex 5::' to the Prosecution's Requcst lor Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information, 5 December 20ng. ICC-Ol/04-01l06-1542-Conf·Anx52. (ERN: DRC-OTP-0181-0459

DRC-OTP-OI81-0467J, page DRC-OTP-Ol ~ 1-0460 referring to ··Commander Bosco" as reporting to Rwanda.
 
191 See the admission of l'<lct t·ited in paragraph 88 above: ··(iii) The UPC employed Bosco Ntaganda and Jerome
 
Kakwaku who were believed by some in the region \{l be Rwandan."
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the information on page 0408 immediately before the quoted section - to the 

effect that the Ugandans were in charge in Bunia and that there had been a 

conflict between the upe and the Ugandan - is not included. TIle Chamber is 

of the view that this information should be made available to the defence, at 

least as a part of the summary, if not included in the quotation. However, the 

Chamber also notes that this ...."'itness mainly gives information that is 

irrelevant to the issues in the case, and that the comments about Ugandan 

involvement, identified as Rule 77 material. were not elaborated on further by 

the witness. 

94. The prosecution advances the following admissions of fact: 

(i) Up until July 2002 Lompondo negotiated with the Ugandans how to administer Bunia. 

(ii) Up until July 2002 Lompondo was in charge of the administration, but it \vas the 

Ugandans who I?nsured security in the city of Bunia. 

(iii) Uganda soldiers have been seen with UPC militia in Bogaro. 

(iv) The Ugandans supported the Lendu (Ngudjolo) fighting the UPC in Bunia. 

95. The Chamber notes that the proposed admissions reflect the content of the 

Rule 77 material identified in the interview transcript for this witness. It is to 

be noted that the chart generated by the prosecution is misleading as it states 

that "[o]n the second attack, UPDF fought with UPC, against the Lendu",192 

while the witness only suggests that he saw the Ugandans together with 

soldiers from the UPC.J"~ This should be rectified. 

96. The 5 items submitted as alternative evidence by the prosecution are: (1) a 33 

192 Annex I to the Prosecution's Request for Non-Disdosure of the Identity ('f Eight Individuals providing Rule 
77 Information, 5 December 2008. ICC-01/04-01l06-1542-Conf-Anx I, pllge JI.
 
I~' Annex 16 to the Prosecution's Request fur Non-disclosure of the Identity of Eight Individuals providing Rule
 
77 Information, 5 December 200R, ICC-OlI04-0l/06-1542-Conf-Anx16 (No ERN as this is a prosecution 
generated document), pa!C.es ~ and 3. 
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page Amnesty International report,194 (2) 4 pages of handwritten notes,19.'i (3) a 

33 page International Crisis Group report,196 (4) a 169 page Human Rights 

Watch report,197 and (5) a 27 page witness statement.198 The Chamber notes 

that since the witness statement has been submitted as a confidential ex parte 

document, it cannot be used by the defence. l90 Part of the ex parte annex 

corroborates the suggestion of this witness that UPC and UPDF soldiers were 

present during the second attack on the village of Bogaro and that they each 

"pushed back" the Lendu combatants.2oo The other 4 documents, taken 

together, cover information about the role of Uganda and its changing 

alliances given by this witness. 201 

97. The Chamber concludes that the summary, the alternative evidence and the 

admissions of fact together provide the defence with the relevant Rule 77 

194 Annex 22 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information, 5 December 2008. ICC-OI/04-01/06-l542-Conf-Anx22. (ERN: DRC-OTP-0019-0l53

DRC-OTP-OO 19-0185). pages DRC·OTP-0019-0153~DRC-OTP-00l9-0155. DRC-OTP-00l9-0l70.
 
195 Annex 20 to the Prosecution'~ Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Informatil'n. 5 December ~OO8, ICC-01/04-01/06-l54~-Conf-Anx~O. (ERN: DRC-OTP-OI27-0l39

DRC-OTP-0127-0J42i, page DRC-OTP-0127-0139. This anne... is a handwritten document thar is barely
 
legible.
 
IQ6 Annex 31 to the Prosecution's Request for Non·Disdosure of the Identity of Eig.ht Individuals providing
 
Rule 77 Information. 5 December 2008, ICC-Oll04-0l/06-1542-Conf-Anx31, (ERN: DRC-OTP-OOO3-0424

DRC-OTP-0003-0456), pages DRC-OTP-OOO3-0430. DRC-OTP-0003-0432. DRC-OTP-0003-0434. DRe

OTP-0003-0439.
 
I~) Annex 32 to the Prosecuti(l11s Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information, 5 December 2008, ICC-01/04--01l06-l542-Conf-Anx32. (ERN: DRC-OTP-OO74-0628

DRC-OTP-0074-07961, pages DRC-OTP-0074-0673-DRC-OTP·0074-0674.
 
IYS Annex 54 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information. 5 December 2008. ICC-OI/04-01l06-1542-Conf·Exp-Anx54, (ERN: DRC-OTP-1007

006J-DRC-OTP-I007-0087), paragraphs 43 and 45,
 
lQ9 Annex 54 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information. 5 December 2008, ICC-Oll04-0J/06-1542-Conf-Exp-Anx54. (ERN: DRC-OTP-1007

006l-DRC-OTP· 1007-0(87).
 
200 Annex 54 to the Prosecution's Request for Non-Disclosure of the Identity of Eight Individuah providing
 
Rule 77 Informlltion. 5 December 2008. ICC-01l04-OlJ06-1542-Conf-Exp-AnxS4. (ERN: DRC-OTP-I007

O1l61~DRC-OTP-IOO7-(087) at paragraphs 42-45.
 
2nl Anne" 32 to the Prosecution·s Request for Non-Disclosure of the Identity of Eight Individuals providing
 
Rule 77 Information, 5 December 2008, ICC-Ol/04--01l06-1542-Conf- Anx32, (ER.c~: DRC-OTP-0074-0628~
 

ORC-OTP-0074-0796). pages DRC-OTP-0074-0673-DRC-OTP-0074-0674: Annex 31 to the Prosecution's
 
Request for Non-Disclosure of the Identity of Eight Individuals providing Rule 77 Infonnation. 5 December
 
2008. ICC-OI 104-0l/06-154:2-Conf-Anx3 1, (ERN: DRC-OTP-OOOHI424- DRC-OTP-OO03-0456), pages DRC

OTP-0003-0430. DRC-OTP·()(KJ3-04-32. DRC-OTP-OOO3-0434, ORe-OTP-0003-04-39; Annex 22 to the
 
Prosecution',,; Request for Non-Disclosure of the Identity of Eight Individuals providing Rule 77 Information. 5
 
December :W08. JCC-Ol/04-0l/06-1542·Conf-Anx::::~, (ERN: DRC-OTP-0019-0153- DRC-OTP-OOI9-0185),
 
pages ORC -OTP-OO 19-0 153-DRC-OTP-0019-0 155, DRC-OTP-OO 19-0 l70~ Annt"x 20 to the Prosecution'1>
 
Request for Non-Disclosure of Ihl" Identity of Eight Individuals providing Rule 77 Infonnation. 5 December
 
2008. ICC-0Il04-0lI06-l542-Conf-An,,20. (ERN: DRC-OTP-Ol 27-01 39- DRC-OTP-OI27-(142), page DRC

OTP-O 127-0139 (the last document is harely legible).
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material that the witness addresses in the statement, and when viewed jointly, 

they provide the most complete solution to the non-disclosure. As the witness 

cannot be contacted to be informed that his identity will be disclosed, the 

Chamber is of the view that the non-disclosure is necessary to ensure his safety. 

The reasoning in paragraph 71 (for Witness DRC-OTP-WWWW-0044) applies 

to this witness. A lesser measure of protection is not available. The Chamber 

therefore approves the admission of fact, authorizes non-disclosure of the 

identity of the witness and the provision of the summary together with the 

alternative evidence to the defence in accordance with Articles 54(3)(t), 64(6)(e) 

and (f), 68(1) of the Statute and Rule 81(4) of the Rules. 

IV. Conclusion 

98. Based on the foregoing reasoning, the Chamber: 

(i) authorizes non-disclosure of the identities of Witnesses DRC-OTP

WWWW-0316, DRC-OTP-WvVWW-0018, DRC-OTP-WWWW-0044, 

DRC-OTP-WWWW-0101, DRC-OTP-WWWW-0035, DRC-OTP

WWWW-0037, DRC-OTP-WWWW-0270 in accordance with Articles 

54(3)(f), 64(6)(f), 68(1) of the Statute and Rule 81(4) of the Rules; 

(ii) authorizes service on the defence of the summaries relating to 

Witnesses DRC-OTP-WWWW-0037 and DRC-OTP-WWWW-0270 

with the corrections indicated in this Decision, together with the 

alternative evidence as specified; 

(iii) authorizes service on the defence of the summaries of the transcripts 

relating to Witnesses DRC-OTP-WWWW-0044, DRC-OTP-WWWW

0035 together with the alternative evidence; 

(iv) authorizes service on the defence of the redacted statements of 

Witnesses DRC-OTP-WWWW0316, DRC-OTP-WWWW-00l8, DRC

OTP-WWWW~0101, and the redacted interview transcripts of 

Witness DRC-OTP-WWWW-0l63, together with the alternative 

evidence; and 
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(v) approves all admissions of fact in their amended form: 

1. Thomas Lubanga signed an agreement with the pl"llitical-military movement 

under the control of the Ugandans for the provision of food to soldiers. 

2. For the purpose of the administration of Ituri, the Ugandans imposed the 

nomination of TLD as Minister of Defence of RCD/K-ML. 

3. It has been said that Uganda urdered its army. which was still present in IturL to 

force TLD away from Buma in 6 March 2003. 

4. The term "Ies effaces" is one used to describe the coalition between the upe 

militia and the Rwandan combatants. 

5. lhe military needs of the upe in 2002 and 2003 were obtained from Rwanda, 

including ammunitions, arms, and uniforms and that a person called Safari was 

responsible {or obtaining them. 

6. lIrc soldiers were trained in heavy arms and mines by Rwanda. 

7. Children joined the upe voluntarily. 

8. It has been said that the upe and RCD and R\'\randa had a military CC'operation 

agreement with each other. 

9. Rwandans were involved in massacres in lturi. 

10. The upe employed Bosco Ntaganda and Jerome Kakwaku who were believed 

by some in the region to be Rwandan. 

11. The Rwandans collaborated ''''ith the upe because some of the anti-personnel 

mines used by the upe came from Rwanda. 

12. Rwanda gave support to the upe during the relevant period, but for a short 

period. 

13. Up until July 2002 Lompondo negotiated with the Ugandans hl1W to administer 

Buni.l. 

14. Up until July 2002 Lompondo was in charge of the administration, but it was
 

the Ugandans who €nsured security in the city of Bunia.
 

IS. Uganda soldiers have been seen with UPC militia in Bogoro.
 

16. Th(' Ugandans supported the Lendu (Ngudjolo) fighting the UPC in Bunia. 
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Done in both English and French, the English version being authoritative. 

Judge Adrian Fulford 

Judge Elizabeth Odio Benito Judge Rene Blattmann 

Dated this 24 June 2009 

At The Hague, The Netherlands 
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