
































































































































































































































that the Accused ordered attacks on the target group, are relevant to show the

possible formation of intent.57

38. The Prosecution submits, inter alia, the following evidence relating to

statements by Omar Al Bashir and/or evidence that Omar Al Bashir ordered

attacks. Additional evidence corroborates these examples.58 One witness

reported that

In April 2003, the President, Al-Bashir, went to AL FASHER and publicly gave orders
to the military to eliminate the opposition and leave no survivors. . . . Having
received orders from their chief, the military then went to African villages and left
nothing behind. Together with the Janjaweed, they burned houses, killed small
children and raped girls. They did not attack the opposition or rebels even though
they knew where they were. These rebel bases were well-known to people in the area
and the Government. They only attacked civilian villages which could not inflict
damage to the military.59

Another witness related,

I personally heard BASHIR say at the meeting words to the effect of: 'I have given
instruction to the army to quell the rebellion and not to bring any prisoners or
wounded'.60

According to another witness,

The shurta and the army in Darfur were not fighting the opposition fighters but they
would attack villages, kill innocent people, children and the elderly, and burn the
villages. President AL-BASHIR said on national television that he gave the military a
carte blanche (in Arabic "atlakto yad al-jaysh") in Darfur not to take asra (war

57 ICTR, Prosecutor v Semanza, Case No. ICTR-97-20-T, Trial Judgment, 15 May 2003, para. 429;
ICTR, Prosecutor v Kayishema, Case No. ICTR-95-1-T, Trial Judgment, 21 May 1999, para. 542;
ICTR, Prosecutor v. Rutaganda, Case No. ICTR-96-3, Trial Judgment, 6 December 1999, para. 399;
ICTR, Prosecutor v Gacumbitsi, Case No. ICTR-2001-64-T, Trial Judgment 17 June 2004, para. 259.
58 Witness Statement, DAR-OTP-0128-0042 (Anx J86) at 0078 at para. 242 ("I was asked if there were
orders to refrain from illegal acts during an attack: No, in fact, the govt. sends some signals about what
they want to happen during attacks. As an example, the President gave a speech at Al Fashir where he
said that he does not recognize the concept of injured persons or prisoners. I understood this to mean
that the fighting forces could do what they wanted with injured persons and they should not carry out
arrests."); Witness Statement, DAR-OTP-0133-0573 (Anx J81) at 0607 at para. 130 ("The president
added that he had asked HARUN to remain in Darfur to implement his orders. HARUN also made a
public statement saying he performed his function based on what he was told to do as a public
officer.").
59 Witness Statement, DAR-OTP-0097-0619 (Anx 28) at 0624 at para. 21.
60 Witness Statement DAR-OTP-0100-0075 (Anx 31) at 0087- 0088 at para. 52.
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prisoners) or inflict injuries. I interpreted this to mean that the President instructed
his military to kill and destroy without restraint.61

39. Evidence of the Accused's position of power or authority can be relevant

to support an inference that an accused not only knew of a genocidal plan, but

also that he or she shared the genocidal intent of the members of the plan.621

therefore consider the evidence of Omar Al Bashir's power and authority to

be relevant in this connection as well.63

2) Evidence relating to others

40. The words and deeds of others acting with or at the behest of the Accused

can also be relevant to support an inference of the formation of intent as well.

For example, evidence that during attacks led by an accused against the

targeted group "the attackers were chanting 'Tuba Tsemba Tsembe', which

means 'Let's exterminate them', a reference to the Tutsi" has been held to

support an inference of genocidal intent.64

41. The Prosecution submits - inter alia65 - the following witness statements

relating the words and/or deeds of others acting with or at the behest of Omar

Al Bashir:

When [Harun's] time came, he stated that for the sake of Darfur, they were ready to
kill 3/4 of the people in Darfur, so that Vt could live. . . . We understood from what he

61 Witness Statement, DAR-OTP-0107-0473 (Anx J88) at 0480-0481 at para. 32.
62 JÇTY, Prosecutor v. S Milosevic, Decision on Motion for Judgment of Acquittal, Case No. IT-02-
54-T, 16 June 2004, para. 288.
63 See, e.g evidence cited at footnote 249 of Majority Decision.
64 ICTR, Prosecutor v Niyitegeka, Case No. ICTR-96-14-T, Trial Judgment, 16 May 2003, paras. 413
and 419.
65 See also Witness Statement, DAR-OTP-0107-0781 (Anx J16) at 0784 at para. 12 (". . . [T]he
attackers would say 'Kill them, burn them' and scream and shout. They would curse and swear at them
saying 'these are animals, these are ignorant, kill them!' They would also say 'clean them from the
country, they are like dirt.'...."); Witness Statement, DAR-OTP-0088-0150 (Anx H, line 48) at 0158 at
paras. 45-46 ([After describing rape attack] "Those who abducted us told us that "Ibnal kelb, al arat
ma-hagatkum which in Arabic means "little dog, this land is not for you"....").
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said that the 3/4 signified that the Fur, Zaghawa and Masalit were going to be
targeted by him.66

During both attacks the Janjaweed insulted us and called us several names. They
said that we were the wives and mothers of Toro Bora [rebels] and called us black
Nubas.... During the second attack I remember the Janjaweed saying that they will
wipe us out, and that we are of no benefit to them.... They said dearly that they had
permission from the government so as to wipe us out, to kill us, to chase us away, and
that we women who were there were their wives.67

The fursan said they were sent and ordered not to leave any Nuba.... They also told
the men that they were sent to kill every black thing except the Laloba and Daylabc

trees which are also black.. ..68

Quoting a secret memorandum allegedly circulated within the National

Islamic Front, a book excerpt submitted by the Prosecution explained,

'... the Islamic Movement has overlooked this tribe and worked towards
strengthening other tribes in the spirit of dividing up the elements that make up
the Sultanate of Darfur (the Fur. Tanjur and others'). The Islamic Movement will not
be appeased so long as this tribe [the Fur] is not undermined or exterminated, so that the
western front remains safe.'69

3) Contextual evidence

i) Plans, policies and preparation

42. Although the existence of a genocidal plan or policy has not been

considered a legal element of the crime of genocide under ad hoc tribunal

jurisprudence, proof of such a plan or policy has been deemed relevant to the

formation of intent.70 A Chamber may infer the existence of such a plan or

policy from a variety of indicia. Proof of governmental involvement in

attacks,71 through the involvement of public officials or soldiers in carrying

66 Witness Statement, DAR-OTP-0095-0049 (Anx 25) at 0076- 0077 at para. 128 (emphasis added).
67 Witness Statement, DAR-OTP-0088-0187 (Anx 20) at para. 47 (emphasis added).
68 Witness Statement, DAR-OTP-0088- 0219 (Anx 21) at 0230 at paras. 65-66 (emphasis added).
69 Book: Darfur Dotting The 'i's And Crossing The 't's by Professor Sulayman Hamid Al Hajj, DAR-
OTP-0150-0105 (Anx 82) at 0118 (emphasis added).
70 ICTY, Prosecutor v Jelisic, Case No. IT-95-10-A, Appeals Judgment, 5 July 2001, para. 48; see
also ICTR, Prosecutor v Kayishema, Case No. ICTR-95-1-T, Trial Judgment, 21 May 1999. para. 94.
71 ICTR, Prosecutor v Kayishema, Case No. ICTR-95-1-T, Trial Judgment, 21 May 1999, paras. 309 -
312: ICTY, Prosecutor v Krstié, Case No. IT-98-33-A, Appeals Judgment, 19 April 2004, para. 35.
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out the attacks/2 or through the provision of transportation for the attackers73

have been considered relevant in this regard.

43. The Prosecution submits a variety of different types of evidence describing

the involvement of the GoS through the presence and participation of

members of the Sudanese Armed Forces in attacks,74 through the supply of

arms to the Janjaweed,75 and through the direction of discriminatory acts by a

member of the Sudanese military.76

72 ICTR, Prosecutor v Kayishema, Case No. ICTR-95-1-T. Trial Judgment, 21 May 1999, para. 536;
ICTR, Prosecutor v Ntyitegeka, Case No. ICTR-96-14-T, Trial Judgment, 16 May 2003, para. 414;
ICTR, Prosecutor v Kamuhanda, Case No. ICTR-95-54A-T, Trial Judgment, 22 January 2005, para.
644.
73 ICTR, Prosecutor v Kayishema, Case No. ICTR-95-1-T, Trial Judgment, 21 May 1999, para. 536
74 Witness Statement, DAR-OTP-0084-0507 (Anx J2) at 0513 at para. 30 ("From the mountain, I could
see clearly the Janjaweed with their horses and the government troops behind them. The troops started
shooting, they had Doshka guns on their cars and other big weapons -I do not know the exact type. The
army vehicles had yellow number plates as all army vehicles do have. I saw the soldiers shooting the
people that could not manage to get right up the hill area, the elderly, the people who couldn't run.
They were shooting with doshkas and some of them had shoulder-held guns. The army had been
guarding the Janjaweed from the outside of the village while the Janjaweed attacked us. From the
mountain, I saw the army's uniforms and their landcruisers. Most of the cars were the same mixture of
colours as the uniforms I already described.") (emphasis added); Witness Statement, DAR-OTP-0088-
0060 (Anx J45) at 0065 at para. 21 ("At about 0900 hrs [on 15/08/2003], the Janjaweed and
government soldiers attacked the town [Bendisi] from the east. I was in my house. All the government
soldiers arrived in 7 camouflaged-coloured Toyota Land Cruisers. The trucks had 'Doshkas' mounted
on them. The Janjaweed were on horseback and camelback. Some of the Janjaweed were on foot. They
started firing randomly."); Witness Statement. DAR-OTP-0126-0005 (Anx 77) at para. 13 ("After the
air bombing Janjaweed and soldiers entered the village. The soldiers had cars with guns on them. The
Janjaweed were riding on horses and camels. The Janjaweed gathered the cattle. The soldiers shot
doors open and gathered belongings like mattresses. Both Janjaweed and soldiers killed a number of
people when they found them in their houses. While the Janjaweed were doing this they sang "Hail the
name of Allah, our orders came from Ali Usman TAHA"."); UNCOI Report, DAR-OTP-0018-0010
(Anx 17) at para. 315 ("The destruction was targeted at the areas of habitation of African tribes, in
particular the Fur, Zaghawa and Massalit. There was no military necessity for the destruction and
devastation caused as a joint venture by the Janjaweed and the Government forces.").
75 See, eg Witness Statement, DAR-OTP-0088-0187 (Anx 20) at 0192-0193 at paras. 20-29 ("The
Janjaweed are a group of people armed by the Sudanese government comprising of Arabs, Gimir and
Tama; they are not well trained. As far as I know they were trained in June and July 2003 and received
their weapons from the Reserve Force.").
76 DAR-OTP-0120-0678 (Anx H, line 818) at 0148 ("Prominent members of the Masalit community
were arrested, imprisoned and tortured; Masalit civilians were disarmed, placed under curfew and
restricted in their movements; Masalit youths were forcibly conscripted and sent to Southern Sudan to
fight. In a three-year war, 1996-98, hundreds of civilians were killed, most of them by government-
backed militias. Another 100,000 fled to Chad.... The atrocities were well planned, and directed by the
Sudanese military governor of the area") (emphasis added).
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44. Evidence tending to show that preparations for genocide, such as the

mobilisation of civil defence forces or militia groups77 and the distribution of

weapons to civilians,78 would also support an inference that a genocidal plan

existed.

45. The Prosecution submits numerous witness statements and other evidence

which each describe the mobilisation and involvement of the civil defence

forces in attacks.79 Further, both the UNCOI Report and witness statements

submitted by the Prosecution describe the distribution of arms by the GoS to

the civilian Arab, Gimir and Tama population.80

46. Additionally, indicia such as (i) the existence of execution lists targeting

the protected group; (ii) the dissemination of extremist ideology; and (iii) the

77ICTR, Prosecutor v Kayishema, Case No. ICTR-95-1-T, Trial Judgment, 21 May 1999, paras. 283,
284.
78 ICTR, Prosecutor v. Kayishema, Case No. ICTR-95-1-T, Trial Judgment, 21 May 1999, para. 298.
79 Witness Statement, DAR-OTP-0119-0711 (Anx 66) at 0714-0721 at para. 15; Witness Statement,
DAR-OTP-0097-0639 (Anx 29) at 0643- 0645 at para. 19; Investigator's Notes, DAR-OTP-0014-0213
(Anx 14) at 0213; DAR-OTP-0116-0889 (Anx 57) at 0891.
80 Witness Statement DAR-OTP-0088-0219 (Anx 21) at para. 15 ("Soon after . . . there was a general
call to receive weapons. However, when some men went to receive their weapons they were informed
that the distribution is restricted to Arabs, Tama and Gimir. . . eventually, these were the people who
got the weapons."); Witness Statement, DAR-OTP-0097-0328 (Anx 27) at para. 19 ("I am aware of
three cases of weapons distribution in Garsila area. In the first case I observed a gathering of Arabs,
Tama and Gimir, receiving their firearms from the intelligence office in 2001. . . 20. The weapons
distribution started at around 9:00am and ended around 2:00pm. From my position in the market I
could see the large gathering around the intelligence office of Arabs, and a few Tama and Gimir. . .
There was definitely no Fur person among the gathering."); Witness Statement, DAR-OTP-0118-0002
(Anx 59) at 0026-0027 at paras. 126 - 127 ("Before that part of the government's work was not
apparent but after calling Musa HILAL to the meeting it started freely arming, recruiting and training
the Arabs and coordinating with the police. MUSTAFA told me that this meeting involved Salah
GOSH, Brigadier General Omar Dafaa Al SID (Director of the Society Security) and Colonel Abbas
Ali KHALIFA."); Witness Statement, DAR-OTP-0156-0164 (Anx H, line 803) at 0178 at para. 58
("The plan of the Islamic Front is to support the Arab tribes by taking the following measures: ... We
shall arm the Arab tribes in order to make them the nucleus of the Arabic, Islamic congregation."):
UNCOI Report, DAR-OTP-0018-0010 (Anx 17) at 0068 at n 189 ("Epithets that eyewitnesses or
victims reported to the Commission include the following: "This is your end. The Government armed
me."); UNCOI Material, DAR-OTP-0011-0111 at 0018-0019 ("By the government who gave them
uniforms and arms. The witness knows this because the type of uniforms and weapons are only
available from the government. The Janjaweed are regarded as PDF because their uniforms and arms
are distributed from the PDF Headquarters north of Nyala. There are 85 OMDA's in the Nyala region.
The Arab OMDA's were invited to mobilize their tribesmen as army through the PDF. Witness was
told this by Arab Omda's. (The witness opinion is that GOS believe all non-Arab Omda are rebels or
rebel supporters.) The Arab Omda's attended a mobilization meeting at PDF HQ and received uniforms
and arms.").
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screening and selection of victims on the basis of their membership in the

protected group may also be relevant to show the formation of intent.81

Moreover, the existence of a plan or project to create an ethnically

homogenous state, along with evidence of an intent to exclude non-members

by violence and evidence that the targeted group could not lay claim to any

specific territory, has been held to support an inference that the plan

contemplates the destruction of the non-member ethnic groups.82

47. The Prosecution submits the following evidence which would be relevant

to the existence of a plan. According to one witness,

The Government believed that the strongest rebel component was the Zaghawa
tribe, and that therefore the Zaghawa tribe had to be destroyed. . . in similar
fashion the Government believed that the Massalit and Fur supported the rebels
and that they therefore had to be driven out of their lands. This was a hidden
agenda which is only obvious from the effect on the ground in Darfur, as told to
me by the civilian population, military colleagues and fellow detainees... .K

Another witness recalled,

... the NIF issued a secret bulletin in 1992 relating to the Fur. It was entitled
'vision on the Fur for the future perspective'. After a historical introduction on
the Fur the document indicated that they were to be excluded from key positions
in the intelligence service, military, or the police administration and secondly,
the Fur areas were to be destabilized in order to instigate the moving out of the
Fur from Darfur... .M

As mentioned previously, a memorandum allegedly circulated within the
National Islamic Front and submitted by the Prosecution stated,

The Revolution has decided to bypass this tribe, [even though] it occupies a
strategic place in dissemination the concepts of the Islamic Movement to Western
and Central Africa. It also occupies an area considered to be the Movement's last
line of defence in the event of its being cornered. . . . The Movement will not feel

81ICTR, Prosecutor v Kayishema, Case No. ICTR-95-1-A, Appeals Judgment, 1 June 2001, para. 139.
82 ICTY, Prosecutor v Karadzic, Case No. IT-95-5/IT-18-1-R-61, Review of the Indictments Pursuant
to Rule 61 of the Rules of Procedure and Evidence, 11 July 1996, para. 94.
83 Witness Statement, DAR-OTP-0125- 0665 (Anx J47) at 675 at paras. 55, 56 (emphasis added).
84 Witness Statement, DAR-OTP-0095-0002 (Anx J95) at 0007 at para. 20.
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safe until this tribe [the Fur] is contained or exterminated and the Western front made
secure... .85

A book excerpt submitted by the Prosecution corroborates this report:

The document is irrefutable evidence of the insistence by the National Islamic
Front to go on with the plot despite the failings it has faced in Darfur. ... In the
same document it is stated: "For these reasons, the Islamic Movement has
overlooked this tribe and worked towards strengthening other tribes in the spirit
of dividing up the elements that make up the Sultanate of Darfur (the Fur, Tanjur
and others'). The Islamic Movement will not be appeased so long as this tribe is not
undermined or exterminated, so that the western front remains safe." This is exactly
what is happening in Darfur now before our very eyes: a war to completely
exterminate the tribe that does not discriminate between men, women and
children or the elderly or disabled. Instead, the people in the camps in Darfur
and Chad, and the sick in hospitals are pursued and killed until they have been
finished off. They burn the houses and the things and people inside them,
obliterate the villages, markets and farms and the people there, turning it into a
wasteland devoid of any Darfuris.86

ii) Evidence of modus operandi

48. The general context of the perpetration may also support an inference that

the perpetrator had formulated intent. For example, where it is demonstrated

that acts of a consistent character have been systematically directed against a

protected group, such acts may support an inference that intent has been

formulated.87 Such evidence may include, in particular, evidence of killings

perpetrated in a systematic manner,88 evidence tending to show that types of

85 The Islamic Movement and the Fur Tribe (A secret report), DAR-OTP-0095- 0218 at 0223, English
translation at DAR-OTP-0148-0101 (Anx H, line 45) at 0103- 0106.
86 Book: Darfür Dotting The 'i's And Crossing The 't's by Professor Sulayman Hamid Al Hajj, DAR-
OTP-0150-0105 (Anx 82) at 0108 and 0115- 0118 (emphasis added).
87ICTY, Prosecutor v Jelisic, Case No. IT-95-10-A, Appeals Judgment, 5 July 2001, para.47; ICTR,
Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Trial Judgment, 2 September 1998, para. 523; ICTR,
Prosecutor v Kayishema, Case No. ICTR-95-1-T, Trial Judgment, 21 May 1999, paras. 93, 289. 534,
535, 537; ICTR, Prosecutor v Muhimana, Case No. ICTR-95-1B-T. Trial Judgment, 28 April 2005,
para. 496; Guatemala: Memory of Silence, Report of the Commission for Historical Clarification,
Conclusions and Recommendations, para. 111.
88 ICTY, Prosecutor v Krstic, Case No. IT-98-33-T, Trial Judgment, 2 August 2001, para. 547. Some
evidence presented in relation to this aspect may also be relevant to extermination as a crime against
humanity, which requires the Prosecution to demonstrate that "the conduct constituted, or took place as
part of, a mass killing of members of a civilian population." Article 7(1 )(b), Elements of Crimes.
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weapons and methods employed by the attackers were consistent across

attacks,89 and evidence of a consistent modus operandi across attacks.90

49. Evidence submitted by the Prosecution in relation to the contextual

elements of crimes against humanity, as well as in relation to extermination, is

therefore relevant here as evidence of killings perpetrated in a systematic

manner.91 Additionally, the Prosecution submits witness statements which

report the use of consistent types of weaponry,92 and are also corroborated by

the UNCOI report.93

50. The Prosecution further submits evidence tending to show that a

consistent modus operandi, entailing a joint attack by the GoS and Janjaweed

forces accompanied or followed by air support, was used consistently. The

following accounts by witnesses are representative of other witness

statements submitted as well:94

89ICTR, Prosecutor v Kayishema, Case No. ICTR-95-1-T, Trial Judgment, 21 May 1999, para. 537.
90 ICTR, Prosecutor v Kayishema, Case No. 1CTR-95-1-T, Trial Judgment, 21 May 1999, para. 535:
ICTY, Prosecutor v Jelisic, Case No. IT-95-10-T, Trial Judgment, 14 December 1999, para. 88.
91 See Majority Decision, paras. 94 and 97; evidence cited in footnotes 111 and 115 of Majority
Decision.
92 See, eg., Witness Statement, DAR-OTP-0088-0060 (Anx J45) at 0064-0072 at para. 21 ("All the
government soldiers arrived in 7 camouflaged-coloured Toyota Land Cruisers. The trucks had
'Doshkas' mounted on them."); Witness Statement, DAR-OTP-0084- 0507 (Anx J2) at 0513 at para. 30
("The troops started shooting, they had Doshka guns on their cars and other big weapons -I do not
know the exact type.").
93 UNCOI Report, DAR-OTP-0018-0010 (Anx 17) at 0070, 0071 at para. 253 ("Ground forces used
various weapons including AK.47, G3, G4 assault rifles, RPG7, machine guns, and Doshka 12,7mm
machine gun mounted on vehicles.").
94 See also Witness Statement, DAR-OTP-0084- 0507 (Anx J2) at 0513 at para. 30 ("From the
mountain, 1 could see clearly the Janjaweed with their horses and the government troops behind them.
The troops started shooting, they had Doshka guns on their cars and other big weapons -I do not know
the exact type. The army vehicles had yellow number plates as all army vehicles do have. I saw the
soldiers shooting the people that could not manage to get right up the hill area, the elderly, the people
who couldn't run. They were shooting with doshkas and some of them had shoulder-held guns. The
army had been guarding the Janjaweed from the outside of the village while the Janjaweed attacked us.
From the mountain, I saw the army's uniforms and their landcruisers. Most of the cars were the same
mixture of colours as the uniforms I already described."); Witness Statement, DAR-OTP-0094-0091
(Anx H, line 76) at 0100 at para. 37 ("From the mountain, I could see that Arwala was surrounded by
some Janjaweed and Asakir, whilst others entered. The Asakir and Janjaweed shot at the villagers; I
saw some of them running to nearby mountains and some entered into farms and sugar cane plantation.
I heard the cries of people and animals. Some villagers were shot and killed and others died when they
were trampled on by horses. The Janjaweed and Asakir slept in Arwala after burning it down. While
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All the government soldiers arrived in 7 camouflaged-coloured Toyota Land
Cruisers. The trucks had 'Doshkas' mounted on them. The Janjaweed were on
horseback and camelback. Some of the Janjaweed were on foot. They started
firing randomly. At first, nobody thought it was an attack because of the message
the soldiers had delivered about 'Azzakat' earlier that morning. When the
attackers got closer to the town, they started killing people and set fire to the
huts... 3 combat aircrafts also arrived and started bombing the town. There were
2 Antonovs and 1 Hercules.95

"About an hour after hearing the shots, I saw four brown land cruisers
approaching from the same direction... I first saw three of the four land cruisers
in the market on the 14' which was a market day.... The land cruisers which had
about 40 or 50 asakir on them stopped by the high secondary school. ... The four
land cruisers had weapons and ammunition tied around the trucks. ... Not long
after, I saw a large number of Janjaweed on camels and horses approaching from
the East. There were more than 500 of them and they started shooting randomly
at people inside the town. ... As this was going on I heard a loud sound like an
explosion. My father told me that this was the sound of Dana and that we should
run. . . . Around 1700 hrs I heard the sound of planes. . . I saw two planes
approaching from the east of [REDACTED] ... I know that they called Antinovs
and it wasn't the first time they flew over [REDACTED]."96

These descriptions are also consistent with reports by NGOs.97

in) Evidence of breadth and scale

51. Ad hoc tribunal trial chambers have also considered the breadth and scale

of attacks,98 as well as whether or not such attacks were widespread, to be

relevant to an inference of the formation of intent." In some instances,

the attack was taking place. I saw two white antinovs and one black helicopter from the East, circle
over Arwala and then they went to the direction of Garsila; they went back, circled again and then went
to the East from where they had originally come."); Witness Statement, DAR-OTP-0094-0119 (Anx
J70). at paras. 60-64: On August 15, 2003, the Kodooms were attacked.... the Janjaweed arrived on
horses and camels, accompanied by a vehicle which carried Asakir and had a Doshka mounted on it. . .
.. A group of Janjaweed then came to the forest and started shooting when they saw us. We escaped all
the bullets After that, I saw a vehicle with Doshka on it but could not tell whether there were
Janjaweed or Asakir on board. The soldiers started shooting with the Doshka so we ran into a brook
and stood under a tree which had many long branches hanging down. After shooting for a while, they
left in the direction of Merly....").
95 Witness Statement, DAR-OTP-0088-0060 (Anx J45) at 0064-0072 at para. 21.
96 Witness Statement DAR-OTP-0088- 0187 (Anx 20) at 0192 - 0197 at paras. 23 - 46.
97 Human Rights Watch Report "Terbeba: twenty-six killed, DAR-OTP-0003-0099 (Anx J9) at 0121-
0122 ("The attack was done by some 300 Janjaweed on horses and camels, accompanied by four
government cars - three Land Cruisers carrying soldiers and a Renault for logistics [ammunition].").
98ICTY, Prosecutor v Krstic, Case No. IT-98-33-A, Appeals Judgment, 19 April 2004, para.35: ICTR,
Prosecutor v. Gacumbitsi, Case No. ICTR-2001-64-T, Trial Judgment. 17 June 2004, para. 258; ICTR,
Prosecutor v Kamuhanda, Case No. ICTR-95-54A-T, Trial Judgment, 22 January 2005, para. 629.
99 ICTR. Prosecutor v Akayesu. Case No. ICTR-96-4-T, Trial Judgment, 2 September 1998, para.
730; ICTR, Prosecutor v Muhimana, Case No. ICTR-95-1B-T, Trial Judgment, 28 April 2005. paras.
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however, a particularly brutal attack targeting several thousand members of a

group can indicate the existence of intent.100 Additionally, the proportion of

the group who were victims of genocidal acts may be considered in

connection with the scale of the attacks.101

52. In addition to the evidence discussed in connection with crimes against

humanity,102 the Prosecution submits additional evidence which demonstrates

the breadth and scale of the attacks. For example, a witness reported that

around August 2003, more than 45 villages in the Bendisi area were

attacked.103 According to one NGO report,

Since April 2003, many cases of killings targeting particularly the Fur tribes have
been reported ... in March 2004, 168 persons belonging to the Fur tribes were
arrested in Zaray, Fairgo, Tairgo and Kaskildo and were summarily executed in
Delaij, Wadi Salih province; - in April 2004, the bombing of Mahajrea village
killed four civilians, belonging to the Zakhawa tribe. Most of these killings have
been accompanied by looting and burning of properties. Many cases of torture
directed at member of Fur tribes have also been reported, as well as cases of
arbitrary arrests....104

Another NGO reported,

Villagers from the Garsila area . . . woke up on March 5, 2004, to find an area
encompassing thirty-two villages surrounded by government troops and
Janjaweed. The government and militia forces then entered the villages and
began asking men where they came from. One hundred and four individuals -
most of them people who had been displaced from villages in the Zara and

496, 498, 516; ICTR, Prosecutor v. Ntakirutimana, Cases No. ICTR-96-10 & ICTR-96-17-T. Trial
Judgment, 21 February 2003, para. 785.
100 ICTR, Prosecutor v Ndindabahizi, Case No. ICTR-2001-71-T, Trial Judgment, 15 July 2004. para.
461. Such evidence may also demonstrate that the object of the formulated intent is the destruction of
the target group. See para. 68, infra.
101 ICTYj Prosecutor v Brdanin, Case No. IT-99-36-T, Trial Judgment, 1 September 2004, para. 974
(analysing the proportion of the group that were victims under articles 4(2)(a), 4(2)(b) and 4(2)(c) of
the Statute).
102 In this regard, the evidence discussed in connection with crimes against humanity is relevant as
well. See generally Majority Decision Part IV.A. 2. The evidence submitted by the Prosecution and
discussed above in connection with planning is also relevant here.
103 Witness Statement, DAR-OTP-0088-0060 (Anx J45) at 0064-0072 at para. 18. See also Amnesty
International report, DAR-OTP-0002-0207 (Anx J5) at 0243 ("Reports alleged that 300 villages had
been attacked or burnt to the ground in the [Kabkabiya] area.").
104 International Federation for Human Rights and SOAT Report, DAR-OTP-0090-0377 (Anx H, line
90) at 0381.
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Kaskildo areas south-east of Deleig, in the hills, and many of them sheikhs and
omdas - were taken to the government jail in Deleig. That same night, according
to local people, seventy-two of the 104 were loaded into army trucks by
government and militia forces, and driven two kilometers to a valley where they
were executed.105

As of 2005, at least 700 villages in Darfur had been completely or partially

destroyed, resulting in as many as 1.65 million internally displaced persons,

in addition to 200,000 refugees in Chad.106

iv) Other factors

53. Other relevant "general context" factors considered by the ad hoc tribunal

trial chambers include, inter alia: whether bodily injuries were extensive,

whether property belonging to members of the targeted group was targeted,

and whether derogatory language was used by an accused or by others

against members of the target group.107

54. The Prosecution submits a variety of evidence of rape as extensive bodily

injury. For example, according to the UNCOI Report,

The [...] patterns appear to indicate that rape and sexual violence have been used
by the Janjaweed and Government soldiers (or at least with their complicity) as a
deliberate strategy with a view to achieve certain objectives, including
terrorizing the population, ensuring control over the movement of the IDP
population and perpetuating its displacement. Cases like Kailek demonstrate
that rape was used as a means to demoralize and humiliate the population.108

105 HRW Report, DAR-OTP-0090-0173 (Anx 22) at 0186.
106 UNCOI Report, DAR-OTP-0018-0010 (Anx 17) at 0066, at paras. 226 and 236.
107 ICTR, Prosecutor v Muhimana, Case No. ICTR-95-1B-T, Trial Judgment, 28 April 2005, para.
496; ICTR, Prosecutor v Akayesu, Case No. ICTR-96-4-T, Trial Judgment, 2 September 1998, para.
728.
108 UNCOI Report, DAR-OTP-0018-0010 (Anx 17) at 0095, para. 353. See also UNCOI Report, DAR-
OTP-0018-0010 (Anx 17) at 0090, para. 333 ("Various sources reported widespread rape and other
serious forms of violence committed against women and girls in all three states of Darfur. According to
these sources, the rape of individual victims was often multiple, carried out by more than one man. and
accompanied by other severe forms of violence, including beating and whipping. In some cases,
women were reportedly raped in public, and in some incidents, the women were further berated and
called "slaves" or "Tora Bora.").
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One witness explained,

See, they kill our males and then dilute our blood with rape. The Arabs want to
finish us as a people, end our history. We are not wanted and here to be
unwanted is a crime... .m

55. The Prosecution also submits evidence of derogatory language being used

against the target group. The UNCOI reported that even though other types

of derogatory language were also used,

[i]n many cases militias attacking "African" villages tend to use derogatory
epithets, such as "slaves", "blacks", Nuba", or "Zurga"... .no

One witness reported that the attackers

would curse and swear at [the victims] saying 'these are animals, these are
ignorant, kill them!' They would also say 'clean them from the country, they are
like dirt.'111

After describing a rape attack, another witness reported that

Those who abducted us told us that "Ibnal kelb, al arat ma-hagatkum" which in
Arabic means "little dog, this land is not for you"....112

b) The existence of an intent to destroy (a group)

1) The extent and nature of the intended destruction

56. The distinguishing element of the dolus specialis of genocide is the intent to

destroy a protected group. The extent of the destructive intent, however,

109 Annex to Witness Statement, Annex DAR-OTP-0112-0320 at 0322 to DAR-OTP-0116-1034
(Anx58) (quoted in Prosecution Application, para. 395).
110 UNCOI Report, DAR-OTP-0018-0010 (Anx 17) at 0068 at para. 511; see also Witness Transcript,
DAR-OTP-0147-0071 at 0103 (explaining that the term 'Zurga' is a derogatory term that is meant as
an insult).
111 Witness Statement, DAR-OTP-0107-0781 (Anx J16) at 0784 at para. 12.
112 Witness Statement, DAR-OTP-0088-0150 (Anx H, line 48) at 0158 at paras. 45-46; see also
Amnesty International Report October 2006, DAR-OTP-0138-0006 (Anx H, line 50) at 0013 ("The
Janjawid told me: 'You are a Nuba woman, daughter of a whore. You have no right to these cattle and
they do not belong to you'") (emphasis added).
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should be distinguished from the requisite intent for ethnic cleansing,113 under

which a perpetrator intends to target an ethnic group, such as by expelling the

group from an area, yet lacks the intent to destroy that ethnic group within the

area. The nature of the destructive intent can also be distinguished from the

requisite intent for forced displacement as a crime against humanity. Both of

the aforementioned crimes lack the element of an intent to destroy.

57. There is a divergence of jurisprudence, however, as to the evidentiary

significance of forced displacement with respect to the establishment of

genocidal intent. Although the genocidal actus reus must consist of one of the

listed acts, there has been disagreement over the question of whether, for

purposes of demonstrating that an accused possessed genocidal intent, it

must be shown that the accused intended to cause the physical OT biological

destruction of the intended group. Further, there is a lack of consensus

regarding what constitutes the physical destruction of the group.

58. Following the approach of the International Law Commission, some ad hoc

tribunal trial chambers have held that evidence of the perpetrator's intent to

destroy must consist of an intent to destroy the group in a biological or

physical sense. According to these chambers, such intent must be

distinguished from an intent to commit other forms of destruction of the

group.114

113 Ethnic cleansing is often classified as persecution as a crime against humanity. See ICTY,
Prosecutor v. Jelisic, Case No. IT-95-10-T, Trial Judgment, 14 December 1999, paras. 562 and 578.
114 See, e.g., ICTY, Prosecutor v Brdanin, Case No. IT-99-36-T, Trial Judgment, 1 September 2004,
paras. 976-978, 981-982; ICTY, Prosecutor v Stalde, Case No. IT-97-24-T. Trial Judgment, 31 July
2003, paras. 553-554; ICTR, Prosecutor v Semarca, Case No. ICTR-97-20-T, Trial Judgment, 15 May
2003, para. 315 (citing Report of the International Law Commission on the Work of its Forty-Eighth
Session 6 May - 26 July 1996, UN GAOR International Law Commission, 51st Sess., Supp. No. 10, p.
90, UN Doc. A/51/10 (1996) ("As clearly shown by the preparatory work for the Convention, the
destruction in question is the material destruction of a group either by physical or by biological means,
not the destruction of the national, linguistic, religious, cultural or other identity of a particular
group/')).
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59. In this regard, the Prosecution submits a variety of evidence which

demonstrates an intent to physically destroy. One witness reported,

I heard them [the attackers] say, in Arabic, that they did not want any black
person to survive.115

According to a report allegedly circulated within the National Islamic Front,

The Revolution has decided to bypass this tribe, [even though] it occupies a
strategic place in dissemination the concepts of the Islamic Movement to Western
and Central Africa. It also occupies an area considered to be the Movement's last
line of defence in the event of its being cornered. The Movement has thus
bypassed this tribe and undertaken to reinforce other powers in the States of
Greater Darfur. It has invited heavily armed Chadian tribes into Darfur as well
as....promoting divide and rule amongst the elements making up the Fur
Sultanate (Fur, Tunjur, etc). The Movement will not feel safe until this tribe is
contained or exterminated and the Western front made secure... .116

Another witness corroborated this:

In KORNOI, I heard about what was going on in the rest of the region. People said that
all the Government was going to wipe out the rest of the Zaghawas who were still in the
area.117

115 Witness Statement, DAR-OTP-0088-0060 (Anx J45) at 0065 at para. 21.
116 The Islamic Movement and the Fur Tribe (A secret report), DAR-OTP-0095- 0218 at 0223, English
translation at DAR-OTP-0148-0101 (Anx H, line 45) at 0103-0106 (emphasis added); see also Book:
Darfur Dotting The 'i's And Crossing The 't's by Professor Sulayman Hamid Al Hajj, D AR-OTP-0150-
0105 (Anx 82) at 0108 and 0115- 0118.
117 Witness Statement, DAR-OTP-0079-0244 (Anx H, line 63) at 0253 at para. 48. See also Witness
Statement, DAR-OTP-0125- 0665 (Anx J47) at 675 at paras. 55, 56 ("The Government believed that
the strongest rebel component was the Zaghawa tribe, and that therefore the Zaghawa tribe had to be
destroyed... in similar fashion the Government believed that the Massalit and Fur supported the rebels
and that they therefore had to be driven out of their lands."); UNCOI Report, DAR-OTP-0018-0010
(Anx 17) at 0068 at para. 245 ("In a majority of cases, victims of the attacks belonged to African tribes,
in particular the Fur, Masaalit and Zaghawa tribes. When asked why they believed they were attacked,
some witnesses stated 'because they want our land and cattle' or 'they -want to eliminate us from the
area'. Other witnesses referred to statements made by their aggressors during some of the attacks, such
as 'you are Tora Bora, the SLA are your families', 'the Fur are slaves, we will kill them', 'we are here to
eradicate blacks (nuba), 'we will drive you into poverty', 'this is not your land' or 'you are not from
here'. When asked about the presence of armed groups within the villages, most witnesses denied the
existence of rebels in their villages at the time they were attacked.") (emphasis added); Physicians for
Human Rights Report, 2006, D AR-OTP-0119-0635 (Anx J44) at 0644, 0688 ("The men accused them
[the group] of being rebel supporters, demanded to know where the men were, and at least one time
threatened to shoot them. "One said. 'We have to kill them, '" she said. "But others said, 'Don't bother,
don't waste the bullet, they've got nothing to eat and they'll die from hunger.").
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60. The focus on physical destruction in relation to intent was expressly

rejected by Judge Shahabuddeen, however, in his partially dissenting opinion

in the Krstic Appeal. According to his view, while the terms of the Genocide

Convention and the ICTY Statute specify that the "listed act" - or actus reus -

of the crime of genocide must consist of an act of physical or biological

destruction, it is sufficient to demonstrate that the intent with which that act

was perpetrated encompassed the destruction of the group, regardless of

whether such intended destruction was to be physical, biological, social or

cultural.118

61. Another chamber later held that an intent to destroy the group through

forcible transfer alone could constitute genocidal intent "when this transfer is

conducted in such a way that the group can no longer reconstitute itself -

particularly when it involves the separation of its members."119

62. In order to preserve the choice for a later Trial Chamber to determine

which approach it will follow at trial, I adopt the more expansive approach

outlined by Judge Shahabuddeen when considering the relevance of evidence

of forced displacement in connection with determining whether or not there

are reasonable grounds to believe that genocidal intent existed.

63. In addition to the evidence discussed in connection with crimes against

humanity, I highlight the following evidence submitted by the Prosecution. A

UN Inter-Agency Fact-Finding and Rapid Assessment Mission in Kailek,

South Darfur reported that

us ICTYj partial Dissenting Opinion of Judge Shahabuddeen, Prosecutor v Krstic, Case No. IT-98-33-
A, Appeals Judgment, 19 April 2004, paras. 49-50 (citation omitted). Judge Shahabuddeen explicitly
stated that he was not making an argument for the recognition of cultural genocide as a genocidal actus
reus, as he was drawing a distinction as to the intent of the crime only. Nevertheless, he recognised that
'the destruction of culture may serve evidentially to confirm an intent, to be gathered from the
circumstances to destroy the group as such." Id at para. 53.
119 ICTY, Prosecutor v Blagojevic, Case No. IT-02-60-T, Trial Judgment, 17 January 2005, para. 666.
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[t]he 23 Fur villages in the Shattaya Administrative Unit have been completely
depopulated, looted and burnt to the ground (the team observed several such sites driving
through the area for two days).120

During its investigation, the UNCOI found that

Many reports also note that villages were burnt even after these had been
abandoned by the inhabitants who fled to IDP camps in larger urban centres in
Darfur, or to neighbouring Chad. This has led many observers to fear that this is
a part of the policy executed through the Janjaweed to expel the population from
the targeted areas and to prevent the immediate or, possibly, long-term return of
the inhabitants.121

2) The focus of the destructive intent

64. The focus of the destructive intent required for genocide must also be

distinguished from the intent to destroy rebels and sources of support for

rebels to the extent that they are considered combatants. Within the

framework established by customary international law, however, the

suppression and targeting of rebel groups and their supporters is legal only to

the extent that the targeted persons are combatants.122 Civilians, by contrast,

do not lose their protected status and become legitimate targets until they

participate in hostilities to the extent that they become combatants.123 For

example, it would not be permissible to make a blanket assumption that

members of a protected group are, by definition, rebels or rebel supporters

and to target or seek to destroy them accordingly.

120 DAR-OTP-0030-066 (Anx J63) at 0068.
121 UNCOI Report, DAR-OTP-0018-0010 (Anx 17) at 0084 at para. 304; see also UNCOI Report,
DAR-OTP-0018-0010 (Anx 17) at 0163 at para. 636 ("It is estimated that more than 1,8 million
persons have been forcibly displaced from their homes, and are now hosted in IDP sites throughout
Darfur, as well as in refugee camps in Chad. The Commission finds that the forced displacement of the
civilian population was both systematic and widespread, and such action would amount to a crime
against humanity.").
122 Article 3(1) of the Geneva Convention Relative to the Protection of Civilian Persons in Time of
War, 12 August 1949.
123 Article 51(3) of the Protocol I of 10 June 1977, Additional to the Geneva Conventions of 12 August
1949 ("Additional Protocol I"); Article 13(3) of the Protocol II of 10 June 1977, Additional to the
Geneva Conventions of 12 August 1949. Moreover, "[i]n case of doubt whether a person is a civilian,
that person shall be considered to be a civilian." Article 50(1) of Additional Protocol I.
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65. Indeed, throughout history, groups who were subjected to genocide were

targeted on the basis of an allegation that they posed a threat to the

perpetrating group. For example, during the Rwandan genocide, Hutu

perpetrators accused members of the Tutsi ethnicity of supporting the RPF, a

rebel group. Yet, government-authored execution lists of Tutsi who were

"suspected" RPF members and supporters were considered evidence of

genocidal intent,124 rather than evidence of an intent to target rebels. Similarly,

the systematic and indiscriminate targeting of Mayan civilians in Guatemala

on the basis of their ethnicity and under the pretext that they were supporting

rebels was found to constitute genocide, not an operation to eradicate support

for rebel groups.125

66. Thus, even if some evidence indicates that some members of the "African

tribes" were assisting rebels, as suggested by the Majority,126 such evidence

would not legitimize an estimation that the entire group of "African tribes"

was a lawful target.

c) The existence of an intent to destroy a group as such

1) "In part": the substantial part requirement

67. When evaluating whether an Accused formulated intent to destroy a

protected group "in part", such part has been required to be "substantial".127

While it should be remembered that the ad hoc tribunals have held that there

is no numeric threshold of victims necessary to establish genocide,128

ICTR, Prosecutor v Kayishema, Case No. ICTR-95-1-T, Trial Judgment, 21 May 1999, para. 309.124

125 See e g Guatemala: Memory of Silence, Report of the Commission for Historical Clarification,
Conclusions and Recommendations, para. 111.
126 Majority Decision, para. 180.
127 ICTYj Prosecutor v xrstic, Case No. IT-98-33-T, Trial Judgment, 2 August 2001, para. 586; ICTR.
Prosecutor v Bagilishema, Case No. 1CTR-95-1A-T, Trial Judgment, 7 June 2001, para. 64.
128 ICTR, Prosecutor v Kajelijeli. Case No. ICTR-98-44A-T, Trial Judgment, 1 December 2003, para.
809.
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substantiality is indeed defined not only in terms of numerosity,129 but also in

relation to other factors. For example, if only a part of the group is targeted,

the proportion of the targeted group in relation to the protected group as a

whole, as well as the prominence of the targeted group within the protected

group may be relevant to a determination of substantiality.130 The

perpetrator's zone of control may also be relevant. According to the Krstic

Appeals Chamber, for example, the destructive intent of the Nazis would be

considered in the context of the extent of the Nazi regime's territorial

control.131

68. In this regard, in order to demonstrate numerosity, the Prosecution

submits evidence tending to show that (i) between 2705 and 3413 persons

were killed directly in connection with nine attacks on predominantly Fur

villages;132 (ii) approximately 530 persons were killed directly in connection

with three attacks on predominantly Masalit villages;133 and (iii)

approximately 925 persons were killed during five attacks on predominantly

Zaghawa villages.134

129ICTR, Prosecutor v Kayishema, Case No. ICTR-95-1-T, Trial Judgment, 21 May 1999, para. 97.
130 ICTY, Prosecutor v Krstic, Case No. IT-98-33-A, Appeals Judgment, 19 April 2004, para.12-13.
m ICTY) Prosecutor v Krstic, Case No. IT-98-33-A, Appeals Judgment, 19 April 2004, para.12-13.
132 See Prosecution Application, para. 107 (citing UNCOI Material, DAR-OTP-0011-0077 at 0078-
0079; Public Source, DAR-OTP-0002-0207 at 0243; Public Source DAR-OTP-0090-0377; Witness
Statement, DAR-OTP-0112-0142 at 0151-0152 paras 45-46; Witness Statement, DAR-OTP-0095-0095
at 0107-0011 paras 73-107; UNCOI Material DAR-OTP-0010-0229 at 0255; UNCOI Material DAR-
OTP-0018-0010 at 0077 para. 272; UNCOI Material DAR-OTP-0055-0224 at 0229; Witness
Statement, DAR-OTP-0088-0038 at 0042-0046, paras. 18-35; Witness Statement, DAR-OTP-0124-
0196 at 0215 para. 116; Witness Statement, DAR-OTP-0112-0175 at 0195-0196; Witness Statement,
DAR-OTP-00126-0005; UNCOI Material DAR-OTP-0010-0003 at 0036; UNCOI Material DAR-
OTP-0018-0010 at 0078 para. 273; SOAT statement, DAR-OTP-0087-0327; Witness Statement, DAR-
OTP-0119-0711 at 0718 para. 37; Witness Statement. DAR-OTP-0119-0711 at 0719 para. 41; Video
Material, DAR-OTP-0028-0199).
133 See Prosecution Application, para. 108 (citing Witness Statement, DAR-OTP-0088-0262 at 0275-
0276, paras 81-82; Public Source, DAR-OTP-0138-0024, at 0026 and 0028; Public Source, DAR-OTP-
0108-0562, at para. 32 Public Source, DAR-OTP-0147-0931 at 0936; Public Source DAR-OTP-0147-
1230 at 1271 para 169; Public Source DAR-OTP- 0147-1125 at 1194-1195 paras 240 - 244(a)).
134 See Prosecution Application, para. 109 (citing Witness Statement, DAR-OTP-0107-0473 at 0487-
0488 para. 64, Public Source DAR-OTP-0121-0084; Public Source DAR-OTP-0121-0078; Public
Source, DAR-OTP-0121-0086; Witness Statement, DAR-OTP-0095-0660 at 0669 paras 37. 38 and 40
and Witness Statement, DAR-OTP-0094-0668: Witness Statement, DAR-OTP- 0094-0064 at 0075-

No. ICC-02/05-01/09 35/51 4 March 2009

ICC-02/05-01/09-3  04-03-2009  130/146  CB  PT

Provided by WorldCourts | International Case Law Database | worldcourts.com



69. In relation to the proportion of the protected group that has been

targeted, the Prosecution submits its own calculation based on primary source

data contained in a UNHCR report.135 According to the Prosecution, 97% of

predominantly Fur and 85% of predominantly Masalit villages within the area

of three administrative units, Habila, Wadi Saleh and Mukjar, were

attacked.136

2) The term as such

70. The inclusion of the term as such reemphasises the focus of the

prohibition of genocide: the destruction of the protected group itself, rather

than the destruction of its individual members. As the Akayesu Trial Chamber

put it, "[t]he victim of the act is therefore a member of a group, chosen as

such, which, hence, means that the victim of the crime of genocide is the

group itself and not only the individual".137 As a result, in order to consider

whether there are reasonable grounds to believe that an alleged perpetrator

intended to destroy the group as such, the Prosecution must submit evidence

showing that the victims were targeted by reason of their membership in the

protected group.138

71. In this respect, the crimes of genocide and persecution as a crime against

humanity can seem similar, as both contain an element of discriminatory

targeting. Genocidal intent is distinguishable from persecutorial intent,

0079; Public Source, DAR-OTP-0121-0014; Public Source, DAR-OTP 0121-0036 at 0037; Public
Source, DAR-OTP-0121-0039; Public Source, DAR-OTP-0138-0024, at 0026 and 0028; Public
Source, DAR-OTP-0108-0562, at para. 32. Public Source, DAR-OTP-0147-0931 at 0936; Public
Source DAR-OTP-0147-1230 at 1271 para. 169; Public Source DAR-OTP-0147-1125 at 1194-1195
paras 240 - 244(a)).
135 UNCHR Report, "Monitoring of Returns in Southern West Darfur", DAR-OTP-0145-0237 (Anx
J2). In order to preserve flexibility for a future Trial Chamber to select an approach to the evidence, I
follow the approach of the Brdanin Trial Chamber, which considered the proportion of the protected
group that were victims of all genocidal acts within the scope of the ICTY Statute. See Prosecutor v.
Brdanin, Case No. IT-99-36-T, Trial Judgment, 1 September 2004, para. 974.
136 Prosecution Application, para. 94.
137 ICTR, Prosecutor v Akayesu. Case No. ICTR-96-4-T. Trial Judgment, 2 September 1998, paras.
521-522.
us ICTY> Prosecutor v Krstic, Case No. IT-98-33-T, Trial Judgment, 2 August 2001, para. 561.
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however, because the former encompasses both an intent to target the group

itself and the intent to destroy the group:

Even though they both have discriminatory elements, some of which are common
to both crimes, in the case of persecution, the perpetrator commits crimes against
individuals, on political, racial or religious grounds. It is this factor that establishes
a demarcation between genocide and most cases of ethnic cleansing.139

72. Nevertheless, the victims' membership in the protected group need not

be the only reason for which they were targeted. As stated by the Niyitegeka

Appeals Chamber, the term as such

has the effet utile of drawing a clear distinction between mass murder and crimes in
which the perpetrator targets a specific group because of its nationality, race,
ethnicity or religion. In other words, the term "as such" clarifies the specific intent
requirement. It does not prohibit a conviction for genocide in a case in which the
perpetrator was also driven by other motivations that are legally irrelevant in this
context. Thus the Trial Chamber was correct in interpreting "as such" to mean that
the proscribed acts were committed against the victims because of their
membership in the protected group, but not solely because of such membership.140

For example, a certain group may be targeted not solely because of its

ethnicity, but also because of a perceived support for rebel groups. Such a

perception, however, does not legitimize the targeting of a protected group as

such.

73. Various types of evidence support an inference that an intent to destroy

the group as such existed. Direct evidence could include statements by the

perpetrator implying an intent to destroy,141 while circumstantial evidence

might include, inter alia: (i) evidence of widespread systematic violence

139 iCTY. Prosecutor v. Sikirica et al, Case No. IT-95-8-T, Judgment on Defence Motions to Acquit, 3
September 2001, para. 89; see also ICTY, Prosecutor v Jelisic, Case No. IT-95-10-T, Trial Judgment,
14 December 1999, paras. 67 - 68, 79.
140 ICTR, Prosecutor v Niyitegeka, Case No. ICTR-96-14-A, Appeals Judgment, 9 July 2004, para.
53.
141 ICTY, Prosecutor v Jelisic, Case No. IT-95-10-T, Trial Judgment, 14 December 1999, paras. 73,
75; ICTY, Prosecutor v Krstic, Case No. IT-98-33-T, Trial Judgment, 2 August 2001, para. 563;
ICTR, Prosecutor v Muhimana, Case No. ICTR-95-1B-T, Trial Judgment, 28 April 2005, para. 517.
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against the targeted group;142 (ii) evidence of a general campaign of

persecution against the targeted group;143 and (iii) evidence of members of the

targeted group being separated or classified according to their membership in

the targeted group prior to the commission of the crime.144

74. In this connection, I recall the discussion regarding the widespread and

systematic pattern in the context of crimes against humanity.145 More

specifically, the following evidence demonstrates a general campaign of

persecution against the targeted group. First, regarding the existence of a

discriminatory document circulated within the National Islamic Front, one

witness related,

After a historical introduction on the Fur the document indicated that they were
to be excluded from key positions in the intelligence service, military, or the
police administration and secondly, the Fur areas were to be destabilized in
order to instigate the moving out of the Fur from Darfur.146

Further, according to the UNCOI report,

In a vast majority of cases, victims of the attacks belonged to African tribes, in
particular the Fur, Masalit and Zaghawa tribes, who were systematically targeted
on political grounds in the context of the counter-insurgency policy of the
Government. The pillaging and destruction of villages, being conducted on a
systematic as well as widespread basis in a discriminatory fashion appears to
have been directed to bring about the destruction of livelihoods and the means of
survival of these populations. The Commission also considers that the killing,
displacement, torture, rape and other sexual violence against civilians was of
such a discriminatory character and may constitute persecution as a crime
against humanity.147

142 iCTY, Prosecutor v. Jelisic, Case No. IT-95-10-T, Trial Judgment, 14 December 1999, para. 73;
ICTR, Prosecutor v Rutaganda, Case No. ICTR-96-3, Trial Judgment, 6 December 1999, para. 400.
143 ICTR, Prosecutor v. Kayishema, Case No. ICTR-95-1-T, Trial Judgment, 21 May 1999, para. 312.
144 ICTR, Prosecutor v Semanza, Case No. ICTR-97-20-T, Trial Judgment, 15 May 2003, para. 429;
ICTR, Prosecutor v. Kayishema, Case No. ICTR-95-1-T, Trial Judgment, 21 May 1999, para. 287;
ICTR. Prosecutor v Muhimana, Case No. ICTR-95-1B-T. Trial Judgment, 28 April 2005. para. 515.
145 Majority Decision at paras. 83-89.
146 Witness Statement, DAR-OTP-0095-0002 (Anx J95) at 0007 at para. 20.
147 DAR-OTP-0018-0010 (Anx 17) at 0163, para. 638. See also Short-Cut to Decay, The Case of the
Sudan, DAR-OTP-0024-0200 (Anx H, line 41) at 0204-0205 ("The dirty war that has been imposed
upon us [i.e. the Fur], began as an economic war but soon it assumed a genocidal course aiming at
driving us out of our ancestral land in order to achieve certain political goals. We have followed, with
dismay, all the different phases of this war from the time its took the innocent appearance of unrelated
incidents of theft until it developed into armed robbery that targeted Fur individuals only. At a later
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75. Additionally, the Prosecution submits some evidence of the "African

tribes" being classified according to their membership in the group, prior to

the commission of a crime. One witness reported,

I had a shop in the market of New BENDISI, and the men destroyed ten barrels
of oil and looted kebkebay from it. They also took sugar and tea and other things
from my shop. The looting took place right in front of us, so I could see
everything. When the Fursan were looting, some other people were assisting
them to identify the shops which had something to loot. They had placed in
advance some special marking on the shop doors to identify the ones which were
not to be looted. Our shops were in one line and there was one man from the
Mararit tribe whose shop had a piece of green cloth hanging from the door
hinge. The shop was not looted. I saw later that all other shops which were not
looted had similar signs. The collaborators were from the Mararit and the Tama
tribes.148

76. The evidence submitted in relation to sections (a), (b) and (c) is

sufficient to satisfy me that it would be reasonable to infer - among other

things - that Omar Al Bashir possessed the intent to destroy the ethnic

group of the "African tribes" as such.

iii. Whether any of the evidence provided by the
Prosecution renders an inference of genocidal intent
unreasonable

77. As outlined above, once it can be determined that the Prosecution submits

sufficient evidence to render an inference of genocidal intent reasonable, the

question then becomes whether any evidence submitted by the Prosecution

renders such an inference unreasonable. In their review of the evidence, the

Majority reached the opposite conclusion regarding the existence of

stage it aimed at the destruction of our economic base and the lifeline of our survival by making it
impossible to practise agricultural activities by the constant and brutal attacks on farmers and farming
communities. We watched with the greatest degree of alarm the sinister development which aimed at
full economic siege of our communities by making the movement of commodities impossible through
robbing markets and isolating urban areas from the rural hinterland. At the present time we are
witnessing yet another and yet more sinister phase of this dirty war: the aim is a total holocaust and no
less than the complete annihilation of the Fur people and all things Fur. How are we to understand the
brutal mutilation of Fur victims and the burning alive of residents of Fur villages? The message is quite
clear: empty the land and do not allow any Fur survivors to come back and re-establish their villages.").
148 Witness Statement, DAR-OTP-0119-0503 (Anx 65) at 0520 -0523 at paras. 76- 87.
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reasonable grounds to believe that Omar Al Bashir possessed genocidal

intent. I will therefore examine their analysis in order to determine whether

an inference of genocidal intent is unreasonable.

78. The Majority notes that in the majority of attacks on villages inhabited by

the "African" tribes, the "large majority" of inhabitants were neither killed

nor injured. Yet, the means of genocidal destruction need not be the most

efficient,149 and the Majority does not consider the proportion of villagers who

were forced to flee into the harsh, Darfurian terrain.150

79. The Majority also relies on the fact that the Prosecution does not claim that

the GoS established long-lasting detention camps in Darfur.151 While the

existence of such camps would certainly be relevant to support an inference of

genocidal intent, proof of such camps is not a required element of any of the

counts of genocide alleged.152 Furthermore, the Prosecution alleges and

provided evidence of the existence of detention centres, at which there are

reasonable grounds to believe that victims were detained under the apparent

custody and control of GoS forces.153

80. The Majority suggests that the evidence submitted by the Prosecution

reflects a significantly different reality than that outlined in the Prosecution

Application regarding the alleged GoS' hindrance of medical and

humanitarian assistance to persons in IDP camps. While the Prosecution's

^ Prosecutor v xrstic, Case No. IT-98-33-A, Appeals Judgment 19 April 2004, para. 32.
150 See discussion at paras. 97-102, infra.
151 Majority Decision, para. 197.
152 Elements of Crimes. Articles 6(a), 6(b) and 6(c).
153 See, eg Prosecution Application, para. 146 ("In its Final Report to the Security Council, the
UNCO1 found that 'torture has been carried out on such a large scale and in such widespread and
systematic manner not only during attacks on the civilian population, where it was inextricably linked
with these attacks, but also m detention centres under the authority of the NISS and the Military
Intelligence^) (emphasis added); Witness Statement, DAR-OTP-0097-0292 (Anx J36) at 0295-0300,
paras. 20-31; Witness Statement, DAR-OTP-0094-0423 (Anx24) at 0434, paras. 46-51.
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allegations indeed focus on the role of Omar Al Bashir and the GoS,154 and the

evidence cited by the Majority indeed illuminates the effect of additional

factors on the situation, in my view, the presence of such additional factors

does not negate the role of Omar Al Bashir and the GoS.

81. Moreover, the Majority suggests that the evidence submitted by the

Prosecution reflects a significantly different reality than that outlined in the

Prosecution Application regarding the conditions of life within the IDP

camps. As an example, the Majority refers to a report by the United Nations

High Commissioner for Human Rights, which suggests, inter alia, that (i) rebel

supporters may live within the camp and (ii) that there may be criminal

elements operating within the camps.155 I note that such allegations are

unproven; indeed, a search warrant issued on suspicion of unlawful

possession of weapons did not name specific individuals, but rather,

"appeared to be a blanket warrant to search the entire camp".156 According to

the same report, information regarding the presence of light and heavy arms

within the camps remains unverified by UNAMID.157 However, even if such

allegations were true, such assistance or criminality would not justify

targeting the entire camp on the basis of its ethnic affiliation by preventing the

distribution of humanitarian assistance.

82. Finally, I note that the Majority has taken into consideration the fact that

the Prosecution now suggests that certain evidence, which was also submitted

in connection with the case against Ahmad Harun, is indicative of genocidal

intent in connection with the present Application, even though it did not so

154 See generally Prosecution Application, paras. 185-198.
'"Eleventh periodic report of the United Nations High Commissioner for Human Rights on the
situation of human rights in the Sudan. Killing and injuring of civilians on 25 August 2008 by
government security forces. Kalma IDP camp. South Darfur, Sudan, issued on 23 January 2009 by the
Office of the High Commissioner for Human Rights in cooperation with the United Nations African
Union, ICC-02-05-179-Conf-Exp-Anx2, section on "Background and Context", pp. 3-5.
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suggest in its application for an arrest warrant for Ahmad Harun himself. In

my view, this fact has no effect upon the significance of such evidence, as

there are significant differences between this case and the case against Ahmad

Harun. For example, in contrast to the Application for an arrest warrant for

Ahmad Harun, the present Application covers a time period between 2003

and 2008. The Prosecution also explains that, in examining whether there was

sufficient evidence to include allegations of genocidal intent, the Prosecution

placed particular emphasis on the implications of evidence of forcible

displacement into harsh terrain, on evidence of conditions in the IDP camps

and on evidence of efforts by the GoS to block humanitarian assistance.158

Accordingly, I do not consider the different characterisation of such evidence

to be relevant to its probative value.

83. For these reasons, I do not consider that any evidence submitted by the

Prosecution renders an inference of genocidal intent unreasonable.

iv. Whether or not there are reasonable grounds to believe
that the mental element of the crime of genocide has
been fulfilled

84. In my view, the evidence discussed above demonstrates that the

possession of genocidal intent is one reasonable inference to be drawn from

the available evidence. As previously explained, this inference need not be the

only reasonable one at this stage. Indeed, as noted by the Majority, there are

also reasonable grounds to believe that the evidence presented supports

various alternative conclusions.159

85. Indeed, it is possible that, at a later stage, evidence might be presented

such that the Chamber could later determine that there are not substantial

158 ICC-02/05-T-2-Conf-Exp-Eng, page 20, lines 5-14. Additionally, [REDACTED]. ICC-02/05-T-2-
Conf-Exp-Eng, page 21, lines 5-9.
159 Majority Decision, para. 205.
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grounds to believe that Omar Al Bashir possessed genocidal intent. A Trial

Chamber might later conclude that some evidence would not permit it to find,

beyond a reasonable doubt, that Omar Al Bashir possessed genocidal intent.

However, this is not the task of the Pre Trial Chamber at the arrest warrant

stage.

86. Rather, once there is sufficient evidence to support a reasonable inference

that genocidal intent exists, the Chamber need only examine whether there is

also evidence that would conclusively disprove the existence of genocidal

intent. In my view, no evidence presented by the Prosecution conclusively

precludes the reasonable inference that Omar Al Bashir possessed genocidal

intent. Thus, I am satisfied that there are reasonable grounds to believe that

Omar Al Bashir possessed genocidal intent.

D. ActusReus

87. Having examined whether there are reasonable grounds to believe that

Omar Al Bashir possessed genocidal intent, I will now turn to the question of

whether the Prosecution submitted sufficient evidence to establish reasonable

grounds to believe that the actus reus element of the crime of genocide is also

fulfilled. I note that because the Majority did not find sufficient evidence to

establish reasonable grounds to infer genocidal intent, the Majority did not

reach the question of whether the Prosecution provides sufficient evidence to

establish the actus reus elements of counts 1, 2, and 3.

88. The Prosecution's Application contains allegations supporting three

counts of genocide:

(i) genocide by killing under article 6(a) of the Statute;
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(ii) genocide by causing serious bodily or mental harm under

article 6(b) of the Statute; and

(iii) genocide by deliberate infliction on each target group

conditions of life calculated to bring about the physical destruction

of the group under article 6(c) of the Statute.160

89. Once again, I note that a perpetrator may employ various means in the

course of implementing a genocidal plan. For example, in one area, there may

be many killings, while in another, there may be massive forced displacement

into inhospitable terrain. Particularly in a context like Darfur, where causing

persons to flee their villages may result in an acute lack of access to water

supply and therefore almost certain death, it will be for future trial chambers

to determine whether such acts of forced displacement fall under article 6(a)

or article 6(c) of the Statute.

90.1 will now examine the allegations and evidence submitted by the

Prosecution with respect to each count in turn.

i. Genocide by killing - Article 6(a) of the Statute

91. Read together, the terms of article 58 and article 6(a) of the Statute require

the Prosecution to provide sufficient evidence to demonstrate that there are

reasonable grounds to believe that members of the "African tribes" were

killed.161

92. As described by the Majority, the Chamber is of the view that there are

reasonable grounds to believe that mass killings took place in the context of a

widespread and systematic attack on the Fur, Masalit and Zaghawa of

160 Prosecution Application, paras. 104, 119, 172.
161 Elements of Crimes, article 6(a)(l).
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Darfur.162 The Chamber has also found that there are reasonable grounds to

believe that murders took place in the context of the same widespread and

systematic attack.163

93. On the basis of this evidence, as well as the evidence discussed supra in

connection with the targeting of the "African tribes",164 I am satisfied that

there are reasonable grounds to believe that members of the "African tribes"

were killed as part of the manifest pattern of conduct outlined in the Majority

Decision within the meaning of article 6(a) of the Statute.165

ii. Genocide by causing serious bodily or mental harm -

Article 6(b) of the Statute

94. In its Application, the Prosecution alleges that members of the target

group were subjected to serious bodily or mental harm,166 including acts of

rape,167 torture168 and forcible displacement169 that have occurred within the

same context of the manifest pattern of conduct. The Prosecution also states

that the jurisprudence of the ad hoc tribunals reveals that cruel treatment,

torture, rape and forcible deportation may constitute serious bodily or mental

harm,170 although such harm "must involve harm that goes beyond temporary

unhappiness, embarrassment or humiliation. It must be harm that results in a

162 Majority Decision, para. 97.
163 Majority Decision, para. 94.
164,

165
See discussion at Part III.B, supra.
See discussion at Part III.A, supra.

166 Prosecution Application, para. 119.
167 Prosecution Application, para. 121.
168 Prosecution Application, para. 146.
169 Prosecution Application, para. 156.
170 ICTR, Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Trial Judgment, 2 September 1998, para.
504.
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grave and long term disadvantage to a person's ability to lead a normal and

constructive life."171

95. In this regard, I note that the Chamber has held that there are reasonable

grounds to believe that acts of torture,172 forcible transfer,173 and rape occurred

in the context of a widespread and systematic attack on the Fur, Masalit and

Zaghawa of Darfur.174

96. On the basis of this evidence, as well as that discussed supra in connection

with the targeting of "African tribes", I am satisfied that there are reasonable

grounds to believe that members of the "African tribes" were subjected to

serious bodily and mental harm as a part of the manifest pattern of conduct

outlined in the Majority Decision within the meaning of article 6(b) of the

Statute.

iii. Genocide by deliberate infliction on the group

conditions of life calculated to bring about the physical

destruction of the group - Article 6(c) of the Statute

97. The Prosecution further alleges that a substantial part of the target group

was systematically expelled from their land and displaced into inhospitable

terrain, where some members succumbed to dehydration, thirst and

disease.175 The Application states that the group's means of survival,

including food and water supplies, as well as shelter from the inhospitable

Darfurian terrain, were systematically destroyed.176 According to the

Prosecution, while some members found their way to IDP camps, the GoS

171 Prosecution Application, para. 119 (citing Prosecutor v. Krstic, Case No. IT-98-33-T. Trial
Judgment, 2 August 2001, para. 513).
172 Majority Decision, para. 104.
173 Majority Decision, para. 100.
174 Majority Decision, para. 108.
175 Prosecution Application, para. 172.
176 Prosecution Application, para. 174.
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denied and hindered the delivery of medical and humanitarian assistance

which were necessary to survive in the camps.177

98. First, in my view, such an allegation must be analysed in the context of

Darfur's harsh terrain, in which water and food sources are naturally scarce,

and shelter is of utmost importance.178 Second, I note that, in contrast to the

Majority's characterisation thereof,179 the Prosecution's allegations refer not

only to the destruction of water sources, but more generally to the destruction

of "means of survival", which includes food supplies, food sources, and

shelter, in addition to water supplies and sources.180

99. Moreover, in my view, the same NGO report cited by the Majority

adequately corroborates the allegations made by the Prosecution with respect

to the destruction of the victims' means of survival.181 The report explains that

many families depended on farming as a major food source, yet photographs

of areas attacked by the Janjaweed revealed burned tree stumps and "no

visible signs of vegetation".182 Further, the report states that, "villagers

interviewed by [the NGO] reported witnessing widespread destruction of

177 Prosecution Application, paras. 185 to 198.
178 Physicians for Human Rights, Report Darfur' Assault on Survival. A call for Security, Justice and
Restitution (Anx J44) DAR-OTP-0119-0635 at 0644 ("It is also important to understand that outside of
village life, Darfur is an extremely difficult place to survive. At the foot of the expanding Sahara
desert, it is known for its searing heat, recurrent drought and minimal infrastructure. While Darfurians
have developed complex coping mechanisms enabling them to thrive within their villages, when people
are herded from their homes and chased into a land that offers little shelter from the forbidding sun and
penetrating winds, no potable water and no animals for food, milk and transport, they succumb to
starvation, dehydration and disease.").
179 Majority Decision, para. 93.
180 See Prosecution Application, paras. 174-176. Accordingly, in my view, the Majority's
characterisation results in a misconstruction of the evidence. See Majority Decision, para. 93 (finding
that "there are no reasonable grounds to believe that such a contamination [of the water sources] was a
core feature" of the attacks).
181 This report was written on the basis of field research carried out during three separate trips to the
region over a 15 month period, which included interviews with survivors of attacks on three villages
and surrounding areas with a total population of 30.000 to 40.000 persons. Physicians for Human
Rights, Report Darfur Assault on Survival, A call for Security, Justice and Restitution (Anx J44)
DAR-OTP-0119-0635 at 0644.
182 Physicians for Human Rights, Report Darfur. Assault on Survival, A call for Security, Justice and
Restitution (Anx J44) DAR-OTP-0119-0635 at 0675.
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water sources",183 and notes that generally, attackers torched family

compounds, thereby destroying the shelter provided.184 Especially in light of

the harshness of the surrounding terrain, I am satisfied that this evidence

provides reasonable grounds to believe that the group's means of survival

were systematically destroyed.

100. The harshness of the terrain also informs my view of the significance of

the alleged GoS obstruction of access for humanitarian aid workers. The

Prosecution submits that those displaced by the attacks on their villages

cannot survive without assistance, and that Omar Al Bashir has significantly

hindered humanitarian access to the region.185 Thus, even if the level of

obstruction differed over time, as suggested by the Majority,186 the periods

during which the obstruction was high would have significant consequences

on the ability of the population to survive.

101. Even though, as the Majority implies, instability and fighting between

GoS and rebel forces may also affect the degree to which certain areas are

accessible to humanitarian workers, according to an NGO report,

humanitarian agencies have faced obstruction even in secure areas, despite

the introduction of special administrative procedures aimed at facilitating

access in 2004.187 According to this report, in 2006, the GoS passed a new law

further regulating the operation of non-governmental organisations.188

Indeed, a November 2007 report of the Human Rights Council stated that

even though an agreement to allow access for humanitarian aid workers had

183 Physicians for Human Rights, Report Darfur. Assault on Survival, A call for Security, Justice and
Restitution (Anx J44) DAR-OTP-0119-0635 at 0679.
184 Physicians for Human Rights, Report Darfur Assault on Survival, A call for Security, Justice and
Restitution (Anx J44) DAR-OTP-0119-0635 at 0678.
185 ICC-02/05-T-2-Conf-Exp-Eng at p. 5, lines 2-3.
186 Majority Decision, para. 189.
187 HRW Report, Darfur Humanitarian Aid under Siege, May 2006 (Anx J55) DAR-OTP-0107-1076
at 1077.
188 HRW Report, Darfur Humanitarian Aid under Siege, May 2006 (Anx J55) DAR-OTP-0107-1076
at 1077.
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been signed between Sudanese officials and the United Nations in March

2007, the UN received complaints alleging that the letter and spirit of the

agreement had been violated.189 The same report detailed a number of

instances in which officials of the GoS denied access to certain areas to

humanitarian aid workers.190

102. On the basis of this evidence, as well as that discussed supra in

connection with the targeting of "African tribes", I am satisfied that there are

reasonable grounds to believe that members of the "African tribes" were

subjected to conditions calculated to bring about the destruction of the group.

IV. Mode of liability: co-perpetration under article 25(3)(a) of the

Statute

103. In addition, I respectfully disagree with the Majority's assessment of

the evidence submitted by the Prosecution in connection with the mode of

liability.191 As the Majority acknowledges, in order to substantiate an

allegation that a crime was committed through co-perpetration under article

25(3)(a) of the Statute, the Prosecution must demonstrate that the co-

perpetrators shared control over the crime; and each co-perpetrator must

have played an essential role in the commission of the crime.192

104. In my review of the evidence, I agree that there is sufficient evidence to

establish reasonable grounds to believe that there was a common plan,193

although in my view, the objective of the plan was to target the "African

tribes", who were perceived by the GoS as being close to rebel groups, such as

189 Human Rights Council, Human Rights Situations that Require the Council's Attention (Anx 76),
DAR-OTP-0138-0116 at 0193.
190 Human Rights Council, Human Rights Situations that Require the Council's Attention (Anx 76),
DAR-OTP-0138-0116 at 0193-0194.
191 See footnotes 229-242 in Majority Decision.
192 ICC-01/04-01/06-803-IEN, para. 342. See also ICC-01/04-01/07-717, para. 521.
193 Majority Decision, paras. 214-215.
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the SLM/A and the JEM. I also agree that the Prosecution has submitted

evidence demonstrating the official capacity of various individuals within the

government,194 and that some members of the government sometimes acted

with Omar Al Bashir.1951 also agree that it can be inferred that, as members of

the highest level of the GoS, these persons played an essential role in the

commission of the crime. However, I do not find any evidence which

addresses the issue of the locus of control; it is unclear whether such control

indeed rested fully with Omar Al Bashir, or whether it was shared by others

such that each person had the power to frustrate the commission of the

crime.196 For this reason, I would decline to find reasonable grounds to believe

that Omar Al Bashir was responsible through co-perpetration and instead

issue an arrest warrant based only on the mode of liability alleged by the

Prosecution, indirect perpetration.

V. Conclusion

105. On the basis of the foregoing evidence, I am satisfied that there are

reasonable grounds to issue an arrest warrant on the basis of the existence of

reasonable grounds to believe that Omar Al Bashir has committed the crime

of genocide. Accordingly, I respectfully dissent from the Majority's decision

not to issue an arrest warrant on the basis of genocide.

194 Witness Statement (Anx. J95) DAR-OTP-0095-0002 at 0016-0017, para. 55; and at 0024, para. 88;
at 0025, paras. 89 and 92; and at 0029, para. 112; Witness Statement (Anx 59) DAR-OTP-0118-0002
at 0016-0017, paras. 70-74; Witness Statement (Anx J81) DAR-OTP-0133-0573 at 0610. para. 144
195 Witness Statement (Anx. J95) DAR-OTP-0095-0002 at 0013, para. 41; Witness Statement (Anx
J88) DAR-OTP-0107-0473 at 0484, paras. 47 and 48.
196 See The Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui, ICC-01/04-01/07-716-Conf,
para. 525. In fact, [REDACTED]. ICC-02/05-T-2-Conf-Exp-Eng at p. 61. lines 6-10.
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106. Additionally, I respectfully dissent from the Majority's finding that

there are reasonable grounds to believe that Omar Al Bashir is responsible as

a co-perpetrator under article 25(3)(a) of the Statute.

Done in both English and French, the English version being authoritative.

Judge Anita Usacka

Dated this Wednesday 4 March 2009

At The Hague, The Netherlands
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