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i. inTroduCTion

a. summary of the Positions of the Parties
1 .	 These	Claims	(“Eritrea’s	Claims	2,	4,	6,	7,	8	and	22”)	ha�e	been	brought	

to	the	Commission	by	the	Claimant,	the	State	of	Eritrea	(“Eritrea”),	pursuant	to	
Article	5	of	the	Agreement	between	the	Go�ernment	of	the	Federal	Democratic	
Republic	of	Ethiopia	and	the	Go�ernment	of	the	State	of	Eritrea	of	December	
12,	2000	(“the	Agreement”) .	The	Claimant	asks	the	Commission	to	find	the	
Respondent,	the	Federal	Democratic	Republic	of	Ethiopia	(“Ethiopia”),	liable	
for	loss,	damage	and	injury	suffered	by	the	Claimant,	including	loss,	damage	
and	injury	suffered	by	the	Claimant’s	nationals,	persons	of	national	origin	
and	agents,	as	a	result	of	alleged	infractions	of	international	law	occurring	on	
the	Central	Front	of	the	1998–2000	international	armed	conflict	between	the	
Parties .	The	Claimant	requests	monetary	compensation .	These	Claims	do	not	
include	any	claims	set	forth	in	separate	claims	by	the	Claimant,	such	as	those	
for	mistreatment	of	prisoners	of	war	(Eritrea’s	Claim	17)	or	for	mistreatment	of	
other	Eritrean	nationals	in	areas	of	Ethiopia	not	directly	affected	by	the	armed	
conflict	(Eritrea’s	Claims	15,	16,	23	and	27-32) .

2 .	 The	Respondent	asserts	that	it	fully	complied	with	international	law	
in	its	conduct	of	military	operations .

b. background and Territorial scope of the Claims
3 .	 Between	1998	and	2000,	the	Parties	waged	a	costly,	large-scale	inter-

national	armed	conflict	along	se�eral	areas	of	 their	common	frontier .	This	
Partial	Award,	like	the	corresponding	Partial	Award	in	Ethiopia’s	Claim	2,	
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addresses	allegations	of	illegal	conduct	related	to	military	operations	on	the	
Central	Front	of	that	conflict .

4 .	 For	purposes	of	these	Claims,	the	Central	Front	encompassed	the	
area	of	fi�e	Sub-Zobas	in	Southern	Eritrea,	that	is	Adi	Quala,	Senafe,	Areza,	
Tserona	and	Mai	Mene .

C. General Comment
5 .	 As	the	findings	in	this	Partial	Award	and	in	the	related	Partial	Award	

in	Ethiopia’s	Claim	2	describe,	the	allegations	and	the	supporting	e�idence	pre-
sented	by	the	Parties	frequently	indicate	diametrically	opposed	understand-
ings	of	the	rele�ant	facts .	Such	incompatible	�iews	of	the	rele�ant	facts	may	
perhaps	be	considered	not	surprising	in	light	of	the	confusion	and	uncertainty	
characteristic	of	military	operations	and	the	polarizing	effects	of	warfare .	It	
has	often	been	said	that,	in	war,	truth	is	the	first	casualty .1	Or,	as	Julius	Stone	
expressed	it	half	a	century	ago,	modern	warfare	tends	to	produce	“nationaliza-
tion	of	the	truth .”2	Ne�ertheless,	the	Commission	must	note	the	ob�ious	dif-
ficulties	it	faces	when	each	Party	presents	large	numbers	of	sworn	declarations	
by	witnesses	asserting	facts	that	disagree	completely	with	the	facts	asserted	in	
large	numbers	of	sworn	declarations	by	the	witnesses	of	the	other	Party .

6 .	 In	these	unhappy	circumstances,	the	Commission,	which	is	charged	
with	determining	the	truth,	must	do	its	best	to	assess	the	credibility	of	such	
conflicting	e�idence .	Considerations	of	time	and	expense	usually	pre�ent	more	
than	a	handful	of	witnesses	being	brought	to	The	Hague	to	testify	before	the	
Commission,	so	the	Commission	is	then	compelled	to	judge	the	credibility	of	
any	particular	declaration,	not	by	obser�ing	and	questioning	the	declarant,	
but	rather	on	the	basis	of	all	the	rele�ant	e�idence	before	it,	which	may	or	may	
not	include	e�idence	from	persons	or	parties	not	directly	in�ol�ed	in	the	con-
flict .	In	that	connection,	the	Commission	recalls	its	holding	on	the	required	
standard	of	proof	in	its	Partial	Awards:	“Particularly	in	light	of	the	gra�ity	of	
some	of	the	claims	ad�anced,	the	Commission	will	require	clear	and	con�inc-
ing	e�idence	in	support	of	its	findings .”3	The	same	requirement	is	applicable	to	
the	claims	presented	in	the	present	Partial	Award .

1	 That	comment	is	generally	attributed	to	Senator	Hiram	Johnson,	an	opponent	of	
entry	by	the	United	States	in	the	First	World	War .	See	Philip	Knightly, The First Casu-
alty—From the Crimea to Vietnam: The War Correspondent as Hero, Propagandist and 
Myth Maker	p .	17	(1975) .

2	 Julius	Stone,	Legal Controls of International Conflict	pp .	321–323	(1954) .
3	 Partial	Award,	Prisoners	of	War,	Eritrea’s	Claim	17	Between	the	State	of	Eritrea	

and	The	Federal	Democratic	Republic	of	Ethiopia,	para .	46	(July	1,	2003)	[hereinafter	Par-
tial	Award	in	Eritrea’s	Claim	17];	Partial	Award,	Prisoners	of	War,	Ethiopia’s	Claim	4	
Between	The	Federal	Democratic	Republic	of	Ethiopia	and	The	State	of	Eritrea,	para .	37	
(July	1,2003)	[hereinafter	Partial	Award	in	Ethiopia’s	Claim	4] .
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7 .	 The	Commission	recognizes	that	this	standard	of	proof	and	the	exist-
ence	of	conflicting	e�idence	may	result	in	fewer	findings	of	liability	than	either	
Party	expects .	The	Awards	on	these	Claims	must	be	understood	in	that	una-
�oidable	context .

ii. ProCeedinGs

8 .	 The	Commission	 informed	the	Parties	on	August	29,	2001	 that	 it	
intended	to	conduct	proceedings	in	Go�ernment-to-Go�ernment	claims	in	
two	stages,	first	concerning	liability,	and	second,	if	liability	is	found,	concern-
ing	damages .	These	Claims	were	filed	on	December	12,	2001,	and	a	Statement	
of	Defense	on	April	15,	2002 .	The	Claimant’s	Memorial	was	filed	on	October	
15,	2002,	and	the	Respondent’s	Counter-Memorial	on	September	1,	2003 .	Both	
Parties	filed	additional	e�idence	on	October	13,	2003 .	A	hearing	on	liability	
was	held	at	the	Peace	Palace	in	No�ember	2003,	in	conjunction	with	a	hearing	
in	Ethiopia’s	related	Claim	2 .

iii. JurisdiCTion

9 .	 Article	5,	paragraph	1,	of	the	Agreement	establishes	the	Commis-
sion’s	 jurisdiction .	It	pro�ides,	 inter alia, that	the	Commission	is	to	decide	
through	binding			arbitration	claims	for	all	loss,	damage	or	injury	by	one	Go�-
ernment	against	the	other	that	are	related	to	the	earlier	conflict	between	them	
and	that	result	from	“�iolations	of	international	humanitarian	law,	including	
the	1949	Gene�a	Con�entions,	or	other	�iolations	of	international	law .”

10 .	 In	these	Claims,	as	in	Ethiopia’s	Claim	2,	the	Claimant	alleges	that	
the	Respondent’s	conduct	related	to	military	operations	on	the	Central	Front	
�iolated	numerous	rules	of	international	humanitarian	law .	Thus,	the	claims	
fall	directly	within	the	scope	of	the	Commission’s	jurisdiction .

11 .	 In	its	Counter-Memorial,	Ethiopia	contests	the	Commission’s	juris-
diction	o�er	certain	claims	presented	in	Eritrea’s	Memorial	that	allegedly	were	
not	presented	in	its	Statements	of	Claim .

12 .	 As	stated	in	the	Commission’s	prior	Awards,	the	Parties	agree	that	
the	Agreement	extinguished	any	claims	not	filed	with	the	Commission	by	
December	12,	2001,	which	was	the	date	on	which	all	Statements	of	Claim	had	
to	be	filed .	The	question	before	the	Commission,	therefore,	is	to	determine	
whether	any	claims	asserted	by	Eritrea	in	the	present	proceeding	were	not	
among	the	claims	presented	in	its	Statements	of	Claim .

13 .	 The	following	claims	asserted	by	Eritrea	in	its	Memorial	are	subject	
to	this	challenge:

1 .	 Alleged	�iolations	of	international	law	by	Ethiopia	occurring	after	
March	2001;
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2 .	 Alleged	refusal	or	failure	of	Ethiopian	military	commanders	to	stop	
illegal	conduct	by	Ethiopian	soldiers	in	Senafe	Sub-Zoba	and	in	Tserona	
Sub-Zoba;
3 .	 Alleged	unlawful	use	of	landmines	by	Ethiopia	in	Areza	Sub-Zoba;
4 .	 Alleged	conduct	by	Ethiopia	of	unlawful	political	re-education	class-
es	in	Mai	Mene	Sub-Zoba;
5 .	 Alleged	�iolations	of	Protocol	II	of	the	1980	Con�ention	on	Certain	
Con�entional	Weapons	(“Protocol	II	of	1980”)4	or	of	Articles	52,	57	or	59	
of	Additional	Protocol	I	of	1977	to	the	Gene�a	Con�entions	(“Protocol	
I”);5	and	
6 .	 Alleged	continuing	unlawful	occupation	after	March	2001	of	Eri-
trean	territory	on	the	Central	Front	and	unlawful	conduct	during	such	
continued	occupation .
14 .	 The	Commission	finds	that	the	first,	third,	fourth	and	sixth	of	these	

claims	were	not	identified	or	referred	to	in	any	way	in	the	rele�ant	Statements	
of	Claim	filed	by	Eritrea	on	December	12,	2001 .	Consequently,	they	were	extin-
guished	pursuant	to	Article	5,	paragraph	8,	of	the	Agreement	and	cannot	be	
considered	by	the	Commission .	The	second	and	fifth	of	these	claims	require	
separate	consideration .

15 .	 With	respect	to	the	second	claim,	the	Commission	finds	that	there	
was	one	reference	in	the	Statement	of	Claim	for	Senafe	Sub-Zoba	to	an	Ethio-
pian	commanding	officer	ignoring	a	complaint	of	rapes	allegedly	committed	
by	his	men .6	Howe�er,	that	Statement	of	Claim	does	not	include	in	its	lists	of	
rele�ant	treaty	articles	any	dealing	with	the	responsibility	of	commanders;	
nor,	more	importantly,	does	 it	 include	any	reference	to	the	failure	of	com-
manders	to	stop	illegal	conduct	by	the	troops	under	their	command	when	it	
lists	the	�iolations	of	international	law	in	Senafe	Sub-Zoba	on	which	it	bases	
its	claims .7	The	Commission	concludes	that	the	second	claim,	as	it	relates	to	
Senafe	Sub-Zoba,	was	not	identified	in	the	Statement	of	Claim	sufficiently	to	
satisfy	the	jurisdictional	requirements	of	the	Agreement	and,	consequently	
has	been	extinguished	pursuant	to	Article	5,	paragraph	8,	of	the	Agreement	
and	cannot	be	considered	by	the	Commission .	The	Commission	notes	that	the	
extinguishment	of	these	claims	does	not	affect	Eritrea’s	claims	that	Ethiopia	is	
liable	for	illegal	conduct	by	members	of	its	armed	forces .

4	 Protocol	on	Prohibitions	or	Restrictions	on	the	Use	of	Mines,	Booby-Traps	and	
Other	De�ices,	Oct .	10,	1980,	1342	U .N .T .S .	168,	reprinted in	19	I .L .M .	p .	1529	[hereinafter	
Protocol	II	of	1980] .

5	 Protocol	Additional	to	the	Gene�a	Con�entions	of	Aug .	12,	1949,	and	Relating	to	
the	Protection	of	Victims	of	International	Armed	Conflicts,	arts .	52	and	57,	June	8,	1977,	
1125	U .N .T .S .	p .	3	[hereinafter	Protocol	I] .

6	 Eritrea’s	Statement	of	Claim,	Claim	4,	filed	by	Eritrea	on	December	12,	2001,	Sen-
afe,	at	Section	C,	para .	9 .

7	 Id .	at	Section	D,	paras .	33–67 .
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16 .	 In	the	Statement	of	Claim	for	Tserona	Sub-Zoba,	there	was	no	ref-
erence	to	any	failure	of	commanders .	On	the	contrary,	the	allegations	in	that	
Statement	of	Claim	are	that	the	acts	complained	of	were	intentional	or	deliber-
ate	actions	by	the	Ethiopian	army .	Consequently,	the	second	claim	as	it	relates	
to	Tserona	Sub-Zoba	was	extinguished	pursuant	to	Article	5,	paragraph	8,	of	
the	Agreement	and	cannot	be	considered	by	the	Commission .

17 .	 Finally,	with	respect	to	the	fifth	of	the	challenged	claims,	the	Com-
mission	notes	that	the	challenge	is	to	the	failure	of	Eritrea	to	refer	to	certain	
specific	treaty	pro�isions	in	its	Statements	of	Claim .	This	is	considerably	dif-
ferent	from	the	other	four	challenged	claims,	all	of	which	alleged	unlawful	
Ethiopian	acts	or	failures	to	act .	While	the	Commission’s	Rules	of	Procedure	
state	that	Statements	of	Claim	shall	include	a	“precise	statement”	of	the	“�iola-
tion	or	�iolations	of	international	law	on	the	basis	of	which	the	claim	or	claims	
are	alleged	to	ha�e	arisen,”8	that	does	not	require	that	the	Statement	of	Claim	
specify	e�ery	treaty	article	that	might	be	rele�ant	to	a	claimed	illegal	act .	What	
is	required	is	adequate	notice	to	the	Respondent	of	the	act	that	gi�es	rise	to	the	
claim	and	the	assertion	that	it	was	in	�iolation	of	applicable	international	law .	
Thus,	where	illegal	use	of	mines	or	booby-traps	is	alleged	in	the	Statement	of	
Claim,	the	claim	is	not	extinguished	simply	because	no	reference	is	made	to	
Protocol	II	of	1980 .9	The	same	is	true	where	destruction	of	property	is	alleged,	
and	no	reference	is	made	to	Article	52	of	Protocol	I	or	where	targeting	of	ci�il-
ians	is	alleged,	and	no	reference	is	made	to	Article	57	of	Protocol	I .10	On	the	
other	hand,	Article	59	of	Protocol	I	presents	a	qualitati�ely	different	situation .	
Article	59	deals	with	undefended	localities	that	are	declared	pursuant	to	that	
article	and	comply	with	the	conditions	of	that	article,	or	are	established	by	
agreement	of	the	Parties	to	the	conflict .11	The	Commission	finds	no	reference	
to	such	undefended	localities	in	Eritrea’s	Statements	of	Claim .	Consequently,	
any	claim	made	on	that	basis	was	extinguished	and	cannot	not	be	considered	
by	the	Commission .

18 .	 All	other	claims	asserted	by	Eritrea	in	this	proceeding	are	within	
the	jurisdiction	of	the	Commission .

iV. THe meriTs

a. applicable law

19 .	 Under	Article	5,	paragraph	13,	of	the	Agreement,	“in	considering	
claims,	the	Commission	shall	apply	rele�ant	rules	of	international	law .”	Article	
19	of	the	Commission’s	Rules	of	Procedure	defines	the	rele�ant	rules	in	the	

8	 Eritrea-Ethiopia	Claims	Commission	Rules	of	Procedure,	art .	24(3)(d) .
9	 Protocol	II	of	1980,	supra	note	4 .
10	 Protocol	I,	supra	note	5 .
11	 Id .	at	art .	59 .
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familiar	 language	of	Article	38,	paragraph	1,	of	the	International	Court	of	
Justice’s	Statute .	It	directs	the	Commission	to	look	to:

1 .	 International	con�entions,	whether	general	or	particular,	establishing	
rules	expressly	recognized	by	the	parties;

2 .	 International	custom,	as	e�idence	of	a	general	practice	accepted	as	law;

3 .	 The	general	principles	of	law	recognized	by	ci�ilized	nations;

4 .	 Judicial	 and	arbitral	decisions	and	 the	 teachings	of	 the	most	highly	
qualified	publicists	of	the	�arious	nations,	as	subsidiary	means	for	the	deter-
mination	of	rules	of	law .

20 .	 Both	Parties’	discussions	of	the	applicable	law	reflect	the	premise,	
which	the	Commission	shares,	that	the	1998–2000	conflict	between	them	was	
an	international	armed	conflict	subject	to	the	international	law	of	armed	con-
flict .	Howe�er,	the	Parties	disagree	as	to	whether	certain	rules	apply	by	opera-
tion	of	con�entions	or	under	customary	law .

21 .	 In	 its	Partial	Awards	on	Prisoners	of	War,	 the	Commission	held	
that	the	law	applicable	to	those	claims	prior	to	August	14,	2000,	when	Eritrea	
acceded	to	the	four	Gene�a	Con�entions	of	1949,12	was	customary	interna-
tional	humanitarian	law .13	In	those	same	awards,	the	Commission	also	held	
that	those	Con�entions	ha�e	largely	become	expressions	of	customary	inter-
national	humanitarian	law	and,	consequently,	that	the	law	applicable	to	those	
claims	was	customary	international	humanitarian	law	as	exemplified	by	the	
rele�ant	parts	of	those	Con�entions .14	Those	holdings	apply	as	well	to	the	Cen-
tral	Front	claims	addressed	in	the	present	Award	and,	indeed,	to	all	the	claims	
submitted	to	the	Commission .

22 .	 The	Parties	ha�e	identified	no	other	potentially	rele�ant	treaties	to	
which	both	Eritrea	and	Ethiopia	were	parties	during	their	armed	conflict .	As	
the	claims	presented	for	decision	in	the	present	Award	arise	from	military	
combat	and	from	belligerent	occupation	of	territory,	the	Commission	makes	
the	same	holdings	with	respect	to	the	customary	status	of	the	Hague	Con-
�ention	(IV)	Respecting	the	Laws	and	Customs	of	War	on	Land	of	1907	and	

12	 Gene�a	Con�ention	for	the	Amelioration	of	the	Condition	of	the	Wounded	and	
Sick	in	Armed	Forces	in	the	Field,	Aug .	12,	1949,	6	U .S .T .	p .	3114,	75	U .N .T .S .	p .	31;	Gene�a	
Con�ention	for	the	Amelioration	of	the	Condition	of	the	Wounded,	Sick	and	Shipwrecked	
Members	of	Armed	Forces	at	Sea,	Aug .	12,	1949,	6	U .S .T .	p .	3217,	75	U .N .T .S .	p .	85;	Gene�a	
Con�ention	Relati�e	to	the	Treatment	of	Prisoners	of	War,	Aug .	12,1949,	6	U .S .T .	p .	3316,	
75	U .N .T .S .	p .	135;	Gene�a	Con�ention	Relati�e	to	the	Protection	of	Ci�ilian	Persons	in	
Time	of	War,	Aug .	12,	1949,	6	U .S .T .	p .	3516,	75	U .N .T .S .	p .	287	[hereinafter	Gene�a	Con-
�ention	IV] .

13	 Partial	Award	in	Eritrea’s	Claim	17,	supra	note	3,	at	para .	38;	Partial	Award	in	
Ethiopia’s	Claim	4,	supra	note	3,	at	para .	29 .

14	 Partial	Award	in	Eritrea’s	Claim	17,	supra	note	3,	at	paras .	40–41;	Partial	Award	
in	Ethiopia’s	Claim	4,	supra	note	3,	at	paras .	31–32 .
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its	annexed	Regulations	(“Hague	Regulations”)15	as	those	it	has	made	with	
respect	to	the	Gene�a	Con�entions	of	1949 .	The	customary	law	status	of	the	
Hague	Regulations	has	been	recognized	for	more	than	fifty	years .16	Had	either	
Party	asserted	that	a	particular	pro�ision	of	those	Con�entions	or	Regulations	
should	not	be	considered	part	of	customary	international	humanitarian	law	
at	the	rele�ant	time,	the	Commission	would	ha�e	decided	that	question,	with	
the	burden	of	proof	on	the	asserting	Party .	In	the	e�ent,	howe�er,	neither	Party	
contested	their	status	as	accurate	reflections	of	customary	law .

23 .	 Both	Parties	also	relied	extensi�ely	in	their	written	and	oral	plead-
ings	on	pro�isions	contained	in	Protocol	I .	Although	portions	of	Protocol	I	
in�ol�e	elements	of	progressi�e	de�elopment	of	the	law,	both	Parties	treated	
key	pro�isions	go�erning	the	conduct	of	attacks	and	other	rele�ant	matters	
in	this	Case	as	reflecting	customary	rules	binding	between	them .	The	Com-
mission	agrees	and	further	holds	that,	during	the	armed	conflict	between	the	
Parties,	most	of	the	pro�isions	of	Protocol	I	were	expressions	of	customary	
international	humanitarian	law .	Again,	had	either	Party	asserted	that	a	par-
ticular	pro�ision	of	that	Protocol	should	not	be	considered	part	of	customary	
international	humanitarian	law	at	the	rele�ant	time,	the	Commission	would	
ha�e	decided	that	question,	but	the	need	to	do	so	did	not	arise .

24 .	 Both	Parties	presented	numerous	claims	alleging	improper	use	of	
anti-personnel	landmines	and	booby	traps,	but	there	was	limited	discussion	
of	the	law	rele�ant	to	the	use	of	these	weapons	in	international	armed	conflict .	
The	Commission	notes	that	the	efforts	to	de�elop	law	dealing	specifically	with	
such	weapons	has	resulted	in	the	following	treaties:	Con�ention	on	Prohibition	
or	Restrictions	on	the	Use	of	Certain	Con�entional	Weapons	Which	May	be	
Deemed	to	be	Excessi�ely	Injurious	or	to	Ha�e	Indiscriminate	Effects,17	Pro-
tocol	on	Prohibitions	or	Restrictions	on	the	Use	of	Mines,	Booby-Traps	and	
Other	De�ices,18	that	Protocol	as	amended	on	May	3,	1996,19	and	the	Con�en-
tion	on	the	Prohibition	of	the	Use,	Stockpiling,	Production	and	Transfer	of	

15	 Hague	Con�ention	(IV)	Respecting	the	Laws	and	Customs	of	War	on	Land	and	
Annexed	Regulations,	Oct .	18,	1907,	36	Stat .	p .	2277,	1	Be�ans	p .	631	[hereinafter	Hague	
Regulations] .

16	 International	Military	Tribunal,	Trial	of	the	Major	War	Criminals	by	the	Interna-
tional	Military	Tribunal	253–54	(1947);	United States v. Von Leeb	[High	Command	Case],	
11 Trials of War Criminals Before the Nuernberg Military Tribunal Under Control Council 
Law No. 10,	at	p .	462	(1950);	Report	of	the	Secretary-General	Pursuant	to	Paragraph	2	
of	the	Security	Council	Resolution	808,	Annex,	at	9,	U .N .	Doc .	S/25704	(1993);	see also	2	
Lassa	Oppenheim,	International Law pp .	234–236	(Hersch	Lauterpacht	ed .,	7th	ed .	1952);	
Jonathan	I .	Charney,	International Agreements and the Development of Customary Inter-
national Law,	61	Wash .	L .	Re� .	p .	971	(1986) .

17	 U .N .	Con�ention	on	Prohibition	or	Restrictions	on	the	Use	of	Certain	Con�en-
tional	Weapons	Which	May	be	Deemed	to	be	Excessi�ely	Injurious	or	to	Ha�e	Indiscrimi-
nate	Effects,	Oct .	10,	1980,	1342	U .N .T .S .	p .	137,	reprinted in	19	I .L .M .	p .	1523 .

18	 Protocol	II	of	1980,	supra	note	4 .
19	 Id .,	as	amended	at	Gene�a,	May	3,	1996,	reprinted in	35	I .L .M .	p .	1209	(1996) .
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Anti-Personnel	Mines	and	on	Their	Destruction .20	None	of	these	instruments	
was	in	force	between	the	Parties	during	the	conflict .	The	Commission	holds	
that	customary	international	humanitarian	law	is	the	law	applicable	to	these	
claims .	In	that	connection,	the	Commission	considers	that	those	treaties	ha�e	
been	concluded	so	recently	and	the	practice	of	States	has	been	so	�aried	and	
episodic	that	it	is	impossible	to	hold	that	any	of	the	resulting	treaties	constitut-
ed	an	expression	of	customary	international	humanitarian	law	applicable	dur-
ing	the	armed	conflict	between	the	Parties .	Ne�ertheless,	there	are	elements	
in	Protocol	II	of	1980,	such	as	those	concerning	recording	of	mine	fields	and	
prohibition	of	indiscriminate	use,	that	express	customary	international	law .	
Those	rules	reflect	fundamental	humanitarian	law	obligations	of	discrimina-
tion	and	protection	of	ci�ilians .

25 .	 While	Eritrea	suggested	in	 its	Memorial	 that	 the	1966	Co�enant	
on	Ci�il	and	Political	Rights21	might	also	be	rele�ant,22	it	has	not	relied	on	the	
Co�enant	or	identified	any	rele�ant	pro�isions .	Moreo�er,	the	Commission	
notes	that	the	Co�enant	permits	parties	to	derogate	from	many	of	its	pro�i-
sions	during	public	emergencies,	such	as	war .23	As	the	Parties	ha�e	not	referred	
in	their	written	pleadings	to	any	specific	pro�isions	of	the	Co�enant,	the	Com-
mission	need	not	decide	its	applicability .

b. evidentiary issues

1. Question of Proof Required

26 .	 As	discussed	abo�e,24	the	Commission	will	require	clear	and	con-
�incing	e�idence	in	support	of	its	findings .

2. Proof of Facts

27 .	 In	its	last	written	submissions	in	this	case,	filed	less	than	a	month	
before	the	hearing,	Eritrea	submitted	witness	statements	by	deserters	from	
the	Ethiopian	forces	and	by	former	Eritrean	prisoners	recruited	by	Ethiopia	
for	the	Eritrean	opposition .	None	of	these	witnesses	was	presented	by	Eritrea	
at	the	hearing .	In	the	circumstances,	the	Commission	has	decided	not	to	rely	
on	these	statements .	Nor	has	the	Commission	relied	on	inter�iews	reported	

20	 Con�ention	on	the	Prohibition	of	the	Use,	Stockpiling,	Production	and	Transfer	of	
Anti-Personnel	Mines	and	on	Their	Destruction,	Sept .	18,	1997,	36	I .L .M .	p .	1507	(1997) .

21	 International	Co�enant	on	Ci�il	and	Political	Rights,	Dec .	16,	1966,	999	U .N .T .S .	
p .	171	[hereinafter	ICCPR] .

22	 Eritrea’s	Memorial,	Claims	2,	4,	6,	7	and	8,	filed	by	Eritrea	on	Oct .	15,	2002,	Vol .	1,	
para .	1 .17 .

23	 ICCPR,	supra	note	21,	at	art .	4 .
24	 See	supra	para .	6 .
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in	news	stories,	although	Eritrea	cited	such	reported	stories	along	with	sworn	
witness	statements	for	proof	of	facts .

28 .	 At	the	hearing	in	the	present	proceedings,	the	following	witnesses	
were	presented:

By Eritrea:
Mr .	Laurent	Bouillet—Fact	and	Expert	Witness	
Mr .	Henrik	Tobiesen—Fact	and	Expert	Witness	
Mr .	William	Arkin—Expert	Witness	
Dr .	Bereket	Berhane	Woldeab—Fact	Witness	
Dr .	Mariana	Rincon—Fact	Witness

By Ethiopia:
General	(Ret .)	Charles	W .	Dyke—Expert	Witness	
Brigadier	General	Alemu	Ayele—Fact	Witness

3. Estimation of Liability

29 .	 The	claims	before	the	Commission	in�ol�e	complex	e�ents,	some	
unfolding	o�er	many	months .	In	se�eral	situations,	the	Commission	has	con-
cluded	that	particular	damage	resulted	from	multiple	causes	operating	at	dif-
ferent	times,	including	both	causes	for	which	there	was	State	responsibility	
and	other	causes	for	which	there	was	not .	The	e�idence	does	not	permit	exact	
apportionment	of	damage	to	different	causes	in	these	situations .	Accordingly,	
the	Commission	has	indicated	the	percentage	of	the	loss,	damage	or	injury	
concerned	for	which	it	belie�es	the	Respondent	is	legally	responsible,	based	
upon	its	best	assessment	of	the	e�idence	presented	by	both	Parties .

C. summary of events on the Central front relevant to 
these Claims

30 .	 After	the	armed	conflict	began	on	the	Western	Front	in	May	1998,	
both	Eritrea	and	Ethiopia	began	to	strengthen	their	armed	forces	along	what	
would	become	the	Central	Front .	From	mid-May	to	early	June,	Eritrean	armed	
forces	attacked	at	a	number	of	points,	first	in	Ahferom	and	Mereb	Lekhe	Were-
das,	then	in	Irob	and	Gulomakheda	Weredas .	In	Gulomakheda	Wereda,	the	
significant	border	town	of	Zalambessa	(with	a	pre-war	population	estimated	
at	between	7,000	and	10,000)	was	also	 taken .	In	all	 four	weredas,	Eritrean	
forces	mo�ed	into	areas	administered	prior	to	the	conflict	by	Ethiopia,	occu-
pied	territory,	and	established	field	fortifications	and	trench	lines,	sometimes	
permanently	and	sometimes	only	for	a	brief	period	before	returning	to	adja-
cent	territory	administered	prior	to	the	conflict	by	Eritrea .	In	all	cases,	they	
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carried	out	intermittent	operations	that	extended	beyond	the	occupied	areas .	
These	operations	included	artillery	fire,	intermittent	ground	patrols,	and	the	
placement	of	defensi�e	fields	of	land	mines .

31 .	 In	response	to	these	military	operations,	many	residents	of	those	
areas	fled	and	sought	refuge	in	ca�es	or	displaced	persons	camps	established	
by	Ethiopia .	Some	ci�ilians	ne�ertheless	remained	in	the	occupied	areas .	Some	
who	remained,	including	those	who	stayed	in	Zalambessa,	were	later	mo�ed	by	
Eritrea	to	internally	displaced	persons	(“IDP”)	camps	within	Eritrea .

32 .	 When	Ethiopia	later	introduced	substantial	numbers	of	its	armed	
forces	into	the	four	weredas,	a	static,	although	not	fully	contiguous,	front	was	
created	that	remained	largely	the	same	for	nearly	two	years .	Hostilities	�aried	
in	intensity	during	that	period	and	included	some	instances	of	intense	combat	
during	1999 .	Howe�er,	in	May	of	2000,	Ethiopia	launched	a	general	offensi�e	
that	dro�e	all	Eritrean	armed	forces	out	of	the	territory	pre�iously	adminis-
tered	by	Ethiopia	and	took	Ethiopian	forces	deep	into	Eritrea .	Eritrea’s	claims	
in	the	present	case	arose	only	 in	the	period	beginning	in	May	2000,	when	
Ethiopian	armed	forces	entered	Eritrean	territory	on	the	Central	Front .	In	
Eritrea,	the	Central	Front	extended	from	Areza	and	Mai	Mene	Sub-Zobas	in	
the	west,	through	Adi	Quala	and	Tserona	Sub-Zobas	to	Senafe	Sub-Zoba	in	
the	east .

33 .	 On	May	12,	2000,	Ethiopian	troops	crossed	the	Mereb	Ri�er	in	the	
Western	Front	area	and	mo�ed	northeast	to	Molki .	From	there,	they	ad�anced	
eastward	toward	Areza,	engaging	in	combat	at	se�eral	places,	including	the	
�illage	of	Adi	Nifas	and	the	town	of	Mai	Dima .	Ethiopian	troops	then	mo�ed	
south	towards	Mai	Mene .	After	about	ten	days,	Ethiopian	forces	in	Areza	and	
Mai	 Mene	 Sub-Zobas	 mo�ed	 east	 and	 southeast	 and	 returned	 to	 Ethiopia	
through	Adi	Quala	Sub-Zoba .

34 .	 On	May	23,	Ethiopian	forces	launched	a	separate	offensi�e	in	the	
Tserona	area	and	captured	the	town	of	Tserona	on	May	25 .	On	May	24,	Ethio-
pian	forces	also	attacked	in	the	�icinity	of	Zalambessa .	They	quickly	took	Zal-
ambessa	and,	on	May	26,	mo�ed	north	into	Eritrea,	through	the	town	of	Sen-
afe	to	high	positions	beyond	at	Keshe’at	and	Emba	Soira,	where	the	ad�ance	
stopped	and	the	front	stabilized .	The	Ethiopian	forces	remained	in	occupation	
of	parts	of	Tserona	and	Senafe	Sub-Zobas	until	February	and	March	2001	
when	they	withdrew	to	territory	administered	by	Ethiopia	prior	to	the	conflict,	
pursuant	to	the	December	12,	2000	Peace	Agreement .

35 .	 Eritrea’s	claims	are	based	upon	actions	within	the	fi�e	Sub-Zobas	
of	the	Central	Front	for	which	Ethiopia	was	responsible	that	allegedly	were	
unlawful	and	resulted	in	the	looting	and	destruction	of	public	and	pri�ate	
property,	destruction	of	infrastructure,	personal	injury	to	ci�ilians	and	des-
ecration	of	places	of	worship,	gra�es	and	monuments .	Following	a	general	
comment	on	the	e�idence	of	rape	on	the	Central	Front,	the	Commission	shall	
consider	these	claims	sub-zoba	by	sub-zoba .
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d. Comment on rape
36 .	 The	Commission	considers	that	allegations	of	rape	deser�e	separate	

general	comment .	Despite	the	incalculable	suffering	inflicted	upon	Ethiopian	
and	Eritrean	ci�ilians	alike	in	the	course	of	this	armed	conflict,	the	Commis-
sion	is	gratified	that	there	was	no	suggestion,	much	less	e�idence,	that	either	
Eritrea	or	Ethiopia	used	rape,	forced	pregnancy	or	other	sexual	�iolence	as	an	
instrument	of	war .	Neither	side	alleged	strategically	systematic	sexual	�iolence	
against	ci�ilians	in	the	course	of	the	armed	conflict	and	occupation	of	Central	
Front	territories .	Each	side	did,	howe�er,	allege	frequent	rape	of	its	women	
ci�ilians	by	the	other’s	soldiers .

37 .	 The	Parties	agree	that	rape	of	ci�ilians	by	opposing	or	occupying	
forces	is	a	�iolation	of	customary	international	law,	as	reflected	in	the	Gene�a	
Con�entions .	Under	Common	Article	3(1),	States	are	obliged	to	ensure	that	
women	ci�ilians	are	granted	fundamental	guarantees,	including	the	prohibi-
tion	against	“�iolence	to	life	and	person,	in	particular	murder	of	all	kinds,	
mutilation,	cruel	treatment	and	torture	 .	 .	 .	outrages	on	personal	dignity,	in	
particular	humiliating	and	degrading	treatment .”	Article	27	of	the	1949	Gene-
�a	Con�ention	relati�e	to	the	Protection	of	Ci�ilian	Persons	in	Time	of	War	
(“Gene�a	Con�ention	IV”)	pro�ides	(emphasis	added):

Protected	persons	are	entitled,	in	all	circumstances,	to	respect	for	their	per-
sons,	their	honour,	their	family	rights,	their	religious	con�ictions	and	prac-
tices,	and	their	manners	and	customs .	They	shall	at	all	times	be	humanely	
treated,	 and	 shall	 be	 protected	 especially	 against	 all	 acts	 of	 �iolence	 or	
threats	thereof	and	against	insults	and	public	curiosity .
Women shall be especially protected against any attack on their honour, in par-
ticular against rape, enforced prostitution or any form of indecent assault.
38 .	 Article	76 .1	of	Protocol	I	adds:	“Women	shall	be	the	object	of	special	

respect	and	shall	be	protected	in	particular	against	rape,	forced	prostitution	
and	any	other	form	of	indecent	assault .”

39 .	 We	turn	now	to	the	specific	allegations	and	proffered	e�idence	con-
cerning	rape	of	ci�ilian	women .	Both	Parties	explained	that	rape	is	such	a	
sensiti�e	matter	in	their	culture	that	�ictims	are	extremely	unlikely	to	come	
forward,	and	when	they	or	other	witnesses	do	present	testimony,	the	e�idence	
a�ailable	is	likely	to	be	far	less	detailed	and	explicit	than	for	non-sexual	offens-
es .	The	Commission	accepts	this,	and	has	taken	it	into	account	in	e�aluating	
the	e�idence .	To	do	otherwise	would	be	to	subscribe	to	the	school	of	thought,	
now	fortunately	eroding,	that	rape	is	ine�itable	collateral	damage	in	armed	
conflict .

40 .	 Gi�en	these	heightened	cultural	sensiti�ities,	in	addition	to	the	typi-
cally	secreti�e	and	hence	unwitnessed	nature	of	rape,	the	Commission	has	not	
required	e�idence	of	a	pattern	of	frequent	or	per�asi�e	rapes .	The	Commission	
reminds	the	Parties	that,	in	its	Partial	Awards	on	Prisoners	of	War,	it	did	not	
establish	an	in�ariable	requirement	of	e�idence	of	frequent	or	per�asi�e	�iola-
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tions	to	pro�e	liability .	The	rele�ant	standard	bears	repeating,	with	emphasis	
added:

The	Commission	does	not	see	its	task	to	be	the	determination	of	liability	of	
a	Party	for	each	indi�idual	incident	of	illegality	suggested	by	the	e�idence .	
Rather,	 it	 is	to	determine	liability	for	serious	�iolations	of	the	law	by	the	
Parties,	which	are	usually illegal	acts	or	omissions	that	were	frequent	or	
per�asi�e	and	consequently	affected	significant	numbers	of	�ictims .25

41 .	 Rape,	which	by	definition	in�ol�es	intentional	and	grie�ous	harm	
to	an	indi�idual	ci�ilian	�ictim,	is	an	illegal	act	that	need	not	be	frequent	to	
support	State	responsibility .	This	is	not	to	say	that	the	Commission,	which	is	
not	a	criminal	tribunal,	could	or	has	assessed	go�ernment	liability	for	isolated	
indi�idual	rapes	or	on	the	basis	of	entirely	hearsay	accounts .	What	the	Com-
mission	has	done	is	look	for	clear	and	con�incing	e�idence	of	se�eral	rapes	in	
specific	geographic	areas	under	specific	circumstances .

42 .	 Perhaps	not	surprisingly,	the	Commission	has	found	such	e�idence,	
in	the	form	of	unrebutted	prima facie cases,	in	the	Central	Front	regions	where	
large	numbers	of	opposing	troops	were	in	closest	proximity	to	ci�ilian	popu-
lations	(disproportionately	women,	children	and	the	elderly)	for	the	longest	
periods	of	time—namely,	Senafe	Town	in	Eritrea	and	Irob	Wereda	in	Ethiopia .	
Knowing,	as	they	must,	that	such	areas	pose	the	greatest	risk	of	opportunistic	
sexual	�iolence	by	troops,	Eritrea	and	Ethiopia	were	obligated	to	impose	effec-
ti�e	measures,	as	required	by	international	humanitarian	law,	to	pre�ent	rape	
of	ci�ilian	women .	The	clear	and	con�incing	e�idence	of	se�eral	incidents	of	
rape	in	these	areas	shows	that,	at	a	minimum,	they	failed	to	do	so .

43 .	 For	other	areas	along	the	Central	Front,	although	there	was	e�idence	
of	occasional	rape	(deser�ing	of	at	least	criminal	in�estigation),	the	Commis-
sion	did	not	find	sufficient	e�idence	on	which	to	find	either	go�ernment	liable	
for	failing	to	protect	ci�ilian	women	from	rape	by	its	troops .

e. areza sub-Zoba
44 .	 Areza	Sub-Zoba	is	a	predominantly	agricultural	region	that	became	

the	area	of	the	initial	fighting	in	Eritrea	during	Ethiopia’s	May	2000	offensi�e .	
A	strategically	important	east-west	road	crosses	the	sub-zoba	running	from	
Molki	through	Mai	Dima	and	continuing	up	a	high	escarpment	to	the	town	
of	Areza	(which	remained	in	Eritrean	hands) .	The	Ethiopian	ad�ance	largely	
followed	this	road,	and	there	was	hea�y	fighting	at	se�eral	places	to	control	
it .	Of	the	twenty	kebabis	(residential	areas)	in	the	sub-zoba,		Ethiopian	forces	
entered	only	eight .	These	included	the	largest	kebabi,	Mai	Dima,	which	had	a	
population	of	some	9,000 .	The	town	of	Mai	Dima	was	known	for	a	major	eye	
clinic	that	ser�ed	both	Eritrea	and	Ethiopia	before	the	war .

25	 Partial	Award	in	Ethiopia’s	Claim	4,	supra	note	3,	at	para .	54;	Partial	Award	in	
Eritrea’s	Claim	17,	supra	note	3,	at	para .	56 .
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45 .	 The	e�idence	clearly	indicates	that	Ethiopian	armed	forces	were	in	
Areza	Sub-	Zoba	for	only	a	few	days	and	that	intense	fighting	occurred	in	and	
around	the	�illage	of	Adi	Nifas	and	the	town	of	Mai	Dima,	which	are	the	only	
two	places	in	the	sub-zoba	concerning	which	Eritrea	presented	any	signifi-
cant	e�idence .	Adi	Nifas	was	a	strategically	important	hilltop	�illage	abo�e	the	
main	road	that	was	strongly	defended	by	Eritrean	armed	forces .	Eritrea	assert-
ed	that	Ethiopian	forces	intentionally	killed	se�eral	ci�ilians	there .	The	�illage	
was	the	scene	of	intense	combat	between	the	two	armies	and,	although	ci�il-
ians	remaining	there	may	ha�e	become	inad�ertent	and	tragic	casualties,	the	
e�idence	fails	to	sustain	Eritrea’s	claim	that	any	ci�ilians	were	killed	deliber-
ately .	Eritrea	also	alleged	intentional	destruction,	looting	and	offenses	against	
ci�ilians	in	Mai	Dima,	another	important	point	on	the	main	road	that	was	
strongly	defended	by	Eritrean	forces .	After	being	taken	by	Ethiopian	forces,	it	
was	shelled	by	Eritrean	forces,	firing	from	the	high	ground	to	the	east .	Gi�en	
these	circumstances,	the	limited	e�idence	submitted	by	Eritrea	of	indi�idual	
casualties	is	insufficient	to	justify	the	requested	finding	that	Ethiopia	is	liable	
for	unlawful	mistreatment	of	ci�ilians	in	the	sub-zoba .

46 .	 Eritrea	presented	a	small	number	of	statements	from	witnesses	who	
asserted	seeing	Ethiopian	soldiers	and	ci�ilians	looting	property,	primarily	in	
Mai	Dima .	These	assertions	are	denied	in	statements	by	the	rele�ant	Ethiopian	
military	commanders,	who	allege	that	there	was	extensi�e	 looting	by	local	
ci�ilians	and	that	the	Ethiopian	forces	sought	to	control	it	by	deploying	mili-
tary	police .	The	e�idence	is	inconclusi�e	regarding	responsibility	for	looting .	
Typical	was	the	statement	by	the	doctor	from	the	Mai	Dima	eye	clinic	who	
stated	that	the	clinic	had	been	looted	by	the	Ethiopian	army,	e�en	though	he	
did	not	witness	the	e�ent	and	therefore	did	not	see	who	was	responsible .	In	
any	e�ent,	such	limited	e�idence	relating	solely	to	two	localities	where	intense	
fighting	indisputably	took	place	is	inadequate	to	support	a	finding	of	frequent	
or	per�asi�e	looting	in	the	entire	sub-zoba .

47 .	 All	claims	relating	to	Areza	Sub-Zoba	are	dismissed	for	failure	of	
proof .

f. mai mene sub-Zoba

48 .	 Mai	Mene	Sub-Zoba,	which	is	in	the	south-central	section	of	Eri-
trea	on	the	Central	Front,	 is	a	predominantly	agricultural	region	with	six-
teen	kebabis	and	approximately	14,000	families .	The	e�idence	showed	that	
Ethiopian	forces	were	present	in	the	sub-zoba	for	a	few	days	in	May	2000	as	
they	re-deployed	back	towards	Ethiopia	in	preparation	for	attacks	further	east .	
Ethiopian	troops	mo�ed	south	from	the	Mai	Dima	area	to	Mai	Mene,	where	
they	connected	with	a	road	east	to	Enda	Giorgis	in	Adi	Quala	Sub-Zoba .	Many	
then	mo�ed	south	to	Rama	in	Ethiopia,	before	being	re-deployed	to	operations	
elsewhere .
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49 .	 Eritrea	submitted	e�idence	only	for	the	town	of	Mai	Mene,	from	
which	one	quarter	of	the	population	fled	before	the	Ethiopian	forces	arri�ed	in	
May	2000	and	which	was	under	Ethiopian	control	for	approximately	one	week	
only .	Eritrea	asked	the	Commission	to	accept	that	the	experience	of	Mai	Mene	
town	typified	the	e�ents	in	the	entire	sub-zoba .	That	would	be	unreasonable,	
particularly	in	�iew	of	the	rapid	mo�ement	of	e�ents	and	the	brief	presence	of	
the	Ethiopian	forces .

50 .	 Like	Adi	Nifas	and	Mai	Dima,	Mai	Mene	was	the	scene	of	intense	
fighting	and	was	under	Ethiopian	control	only	for	approximately	one	week	
in	May	2000 .	Eritrea	presented	witness	statement	e�idence	of	physical	abuse	
of	ci�ilians,	particularly	during	searches	of	homes	by	Ethiopian	soldiers	who	
were	looking	for	weapons	and	Eritrean	soldiers,	and	of	looting	and	property	
destruction	by	Ethiopian	soldiers	and	ci�ilians,	particularly	of	public	prop-
erty,	such	as	a	Ministry	of	Agriculture	building,	a	medical	clinic	and	schools .	
Ethiopia	submitted	rebuttal	e�idence	that	the	fighting,	including	shelling	by	
Eritrean	forces,	had	caused	considerable	damage	to	property	in	the	town	and	
that	many	Eritreans	had	engaged	in	looting	of	both	public	and	pri�ate	proper-
ties	in	Mai	Mene .	Considering	the	e�idence	as	a	whole,	the	Commission	finds	
that	the	claims	of	looting	and	property	destruction	are	not	pro�ed .

51 .	 All	claims	relating	to	Mai	Mene	Sub-Zoba	are	dismissed	for	failure	
of	proof .

G. adi Quala sub-Zoba
52 .	 Adi	Quala	Sub-Zoba,	which	also	lies	on	the	south-central	section	

of	the	Central	Front,	has	twenty	kebabis	in	total	and	approximately	10,900	
families .	It	was	a	de�eloping	agricultural	area	and	a	center	of	cross-border	
trade	before	the	war,	with	a	new	immigration,	customs	and	police	center	near	
the	Mereb	Ri�er	in	Kisad	Ika .

53 .	 The	Ethiopian	forces	that	had	been	in	Areza	and	Mai	Mene	Sub-
Zobas	transited	Enda	Giorgis	and	Kisad	Ika	in	Adi	Quala	Sub-Zoba	on	their	
return	to	Ethiopia	from	Areza	and	Mai	Mene	Sub-Zobas .	As	Eritrean	armed	
forces	were	also	in	Adi	Quala	Sub-Zoba,	there	was	recurring	combat	there	
before	the	last	Ethiopian	forces	left	the	sub-zoba .

54 .	 Eritrea	submitted	e�idence	relating	only	to	four	towns	or	�illages	
that	were	controlled	by	Ethiopian	forces	for	periods	ranging	from	a	week	or	
ten	days	to	six	weeks	and	all	of	which	had	largely	been	e�acuated	before	the	
Ethiopian	troops	arri�ed .	That	e�idence	included	a	small	number	of	accounts	
of	indi�idual	ci�ilians	being	shot	by	Ethiopian	soldiers,	in	two	of	which	other	
Ethiopian	soldiers	inter�ened	to	assist	the	Eritrean	�ictim .	The	e�idence	also	
included	 a	 few	 troubling	 accounts	 of	 arrests	 and	 deportations	 of	 ci�ilians	
to	Ethiopia .	One	Eritrean	priest	and	group	leader	for	the	Peoples	Front	for	
Democracy	and	Justice	(the	go�erning	political	party	 in	Eritrea)	described	
being	taken	to	Rama	in	Ethiopia,	where	he	was	detained	in	a	cell	for	a	month	
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and	interrogated	by	police,	and	then	imprisoned	in	Aksum	with	political	pris-
oners	and	subjected	to	two	weeks	of	political	re-education .	Howe�er,	the	e�i-
dence	was	not	sufficient	to	indicate	a	pattern	of	such	e�ents .

55 .	 Eritrea	also	submitted	many	witness	statements	describing	homes,	
businesses	and	schools	that	had	been	looted	or	destroyed .	Most	of	these	state-
ments	were	by	returning	residents	who	testified	as	to	their	lost	or	damaged	
property,	but	who	had	not	witnessed	what	happened	to	it .	In	defense,	Ethio-
pia	submitted	e�idence	that	Eritrean	shelling	caused	substantial	damage	to	
ci�ilian	property	and	that	Eritreans	had	frequently	looted	properties	of	other	
Eritreans .

56 .	 Considering	the	e�idence	as	a	whole,	and	in	�iew	of	the	brief	period	
of	time	during	which	Ethiopia	controlled	the	locations	concerned,	the	Com-
mission	holds	that	the	e�idence	is	not	sufficient	to	establish	a	pattern	of	mis-
conduct	attributable	to	Ethiopian	forces .	All	claims	relating	to	Adi	Quala	Sub-
Zoba	are	dismissed	for	failure	of	proof .

57 .	 The	Parties	disagreed	on	an	issue	that	arose	not	just	in	Adi	Quala	
Sub-Zoba	but	in	all	three	Eritrean	sub-zobas	in	which	Ethiopian	armed	forces	
were	present	only	for	limited	periods,	particularly	in	areas	where	the	troops	
were	passing	through	on	their	way	to	other	locations .	That	issue	was	whether	
the	pro�isions	of	 the	Gene�a	Con�entions	applicable	 to	occupied	 territory	
were	applicable	 to	parts	or	all	of	 those	 three	sub-zobas .	On	the	one	hand,	
clearly	an	area	where	combat	is	ongoing	and	the	attacking	forces	ha�e	not	yet	
established	control	cannot	normally	be	considered	occupied	within	the	mean-
ing	of	the	Gene�a	Con�entions	of	1949 .	On	the	other	hand,	where	combat	is	
not	occurring	in	an	area	controlled	e�en	for	just	a	few	days	by	the	armed	forces	
of	a	hostile	Power,	the	Commission	belie�es	that	the	legal	rules	applicable	to	
occupied	territory	should	apply .26	Ne�ertheless,	gi�en	the	Commission’s	dis-
missal	of	all	claims	arising	in	those	three	sub-zobas,	the	Commission	need	not	
decide	whether	any	areas	within	them	that	were,	at	any	time,	under	the	control	
of	Ethiopian	armed	forces	were	occupied	territory .

H. Tserona sub-Zoba
58 .	 Tserona	Sub-Zoba,	which	lies	in	the	middle	of	the	Central	Front,	has	

twenty	kebabis	and	approximately	30,000	families .	Although	a	small	number	
of	Eritrean	witness	statements	addressed	conditions	in	small	�illages,	the	�ast	
majority	of	the	e�idence	concerned	Tserona	Town	and	the	three	small	towns	
of	Logo	Sarda,	Mai	Chena	and	Dibar .

59 .	 The	principal	town	in	the	sub-zoba	is	Tserona	Town,	which,	before	
the	war,	had	a	population	of	some	3,500	people .	It	is	undisputed	that	Tserona	
Town	was	hea�ily	damaged	during	the	war .	The	Commission	recei�ed	much	

26	 See	the	discussion	of	this	matter	in	U .S .	Dep’t	of	Army,	Law of Land Warfare (Field	
Manual	No .	27–10,	1956,	re� .	1976),	at	paras .	351–356 .
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e�idence	and	argument	addressing	whether	that	damage	was	attributable	to	
Ethiopia .	Eritrea	contended	that	Tserona	Town	was	subjected	to	massi�e	loot-
ing	by	Ethiopian	forces	and	that	public	buildings	there	were	deliberately	and	
unlawfully	destroyed	by	Ethiopian	demolition .	After	the	war	began	in	May	
1998,	the	Eritrean	forward	trenches	were	only	two	or	three	kilometers	south	of	
Tserona	Town,	and	the	e�idence	indicates	that	the	town	suffered	some	damage	
from	Ethiopian	artillery	fire .	Apparently,	much	of	the	population	of	the	town	
left	for	safety	in	IDP	camps	deeper	inside	Eritrea	and,	in	January	1999,	Eritrea	
ordered	the	complete	e�acuation	of	ci�ilians	from	the	town .	From	that	time,	
the	only	occupants	of	the	town	were	some	Eritrean	military	personnel	who	
used	some	buildings	in	the	town .

60 .	 Ethiopia	began	its	offensi�e	in	the	Tserona	area	on	May	23,	2000,	
and	Ethiopian	troops	took	control	of	the	town	by	May	25 .	While	the	Ethio-
pian	front	lines	mo�ed	a	considerable	distance	north	of	the	town,	it	remained	
within	 range	of	Eritrean	artillery	 for	 the	 remainder	of	 the	war .	Ethiopian	
armed	 forces	 remained	 in	 place	 in	 the	 sub-zoba	 until	 late	 February	 2001,	
when	they	withdrew	pursuant	to	the	December	12,	2000	Peace	Agreement .	
When	they	withdrew	to	the	south,	the	United	Nations	Mission	in	Ethiopia	
and	Eritrea	(“UNMEE”)	personnel	were	present,	but	Eritrea	did	not	send	any	
police	or	local	administrati�e	personnel	back	into	the	town	or	surrounding	
areas	until	June	2001 .	This	delay	produced	what	the	Secretary	General	of	the	
United	Nations	referred	to	as	a	“potentially	dangerous	�acuum	of	authority .”27	
Ethiopia	argued	that	much	of	the	damage	in	the	sub-zoba	for	which	Eritrea	is	
claiming	may	well	ha�e	occurred	during	that	period,	but	it	offered	no	support-
i�e	e�idence	relating	to	e�ents	in	Tserona	during	that	three-month	period .

61 .	 The	e�idence	indicates	that	the	town	suffered	some	damage	due	to	
combat,	although	its	extent	is	not	clear .	Further,	when	Eritrea	resumed	admin-
istrati�e	control	of	Tserona	Town	and	the	surrounding	areas	in	June	2001	and	
the	former	residents	returned	to	the	town,	they	found	that	se�eral	major	build-
ings	had	been	destroyed	by	demolition	and	that	�irtually	all	buildings	in	the	
town	had	been	stripped	of	roofs,	doors	and	windows,	as	well	as	any	contents	
of	�alue .	Eritrea	claims	that	Ethiopia	is	responsible	for	this	damage .	Ethiopia	
denies	responsibility,	pointing	out	that	some	damage	resulted	from	combat	
and	asserting	 that	 some	buildings	were	destroyed	by	denial	operations	by	
retreating	Eritrean	forces	and	that	Eritrean	military	and	ci�ilian	personnel	
themsel�es	looted	the	town .

62 .	 Eritrea	submitted	 in	e�idence	a	satellite	photograph	of	 the	 town	
taken	on	May	31,	2000,	a	few	days	after	Ethiopian	armed	forces	occupied	the	
town .	That	photograph,	purchased	from	a	commercial	supplier	like	the	others	
introduced	by	Eritrea,	shows	that	roofs	remained	on	most	of	the	structures	
in	the	town .	Eritrea	states	that,	unfortunately,	no	subsequent	satellite	photo-

27	 Report	of	the	Secretary	General	on	Ethiopia	and	Eritrea,	U .N .	Doc .	S/2001/202	
(Mar .	7,	2001),	at	p .	2,	para .	11 .
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graphs	of	the	town	could	be	found .	Howe�er,	the	Commission	finds	the	other	
e�idence	persuasi�e	that,	by	June	2001,	�irtually	all	roofs,	doors	and	windows	
were	missing .	The	e�idence	is	also	persuasi�e	that	three	buildings	that	were	
e�idently	intact	when	the	satellite	photograph	was	taken	on	May	31,	2000—
the	sub-zoba	administrati�e	headquarters,	 the	 sub-zoba	health	center	and	
the	Warsai	Hotel—were	subsequently	destroyed	by	explosi�es .	For	two	other	
destroyed	buildings,	the	courthouse	and	the	town	health	clinic,	the	satellite	
photograph	is	unclear	as	to	whether	they	were	standing	on	May	31,	2000 .

63 .	 The	Commission	must	determine	whether	Eritrea	has	pro�ed	that	
Ethiopia	is	liable	for	some	or	all	of	the	damage	to	and	stripping	of	buildings	
and	for	the	destruction	of	the	administrati�e	headquarters,	the	health	center	
and	the	hotel .	In	�iew	of	the	e�ident,	substantial	use	of	explosi�es	to	destroy	
those	 three	 buildings,	 which	 were	 intact	 when	 the	 occupation	 began,	 the	
Commission	concludes	that	Ethiopia,	as	the	Occupying	Power,	must	be	held	
responsible	for	their	destruction .	Ethiopia	does	not	contend	that	such	destruc-
tion	was	lawful	because	it	was	“rendered	absolutely	necessary	by	military	oper-
ations .”28	The	Commission	dismisses	for	lack	of	sufficient	proof	the	claim	for	
the	destruction	of	the	courthouse	and	health	clinic,	since	the	e�idence	does	
not	show	that	they	had	been	intact	when	Ethiopia	took	control .

64 .	 With	respect	to	the	claim	for	looting	and	stripping	buildings	in	Tse-
rona	Town,	there	is	considerable	e�idence	that	must	be	weighed .	The	satellite	
photograph	of	May	31,	2000	shows	that	at	least	ninety	percent	of	the	structures	
in	the	town	had	roofs	at	that	time	and	consequently	may	be	presumed	not	yet	
stripped	before	the	arri�al	of	Ethiopian	troops .

65 .	 Turning	first	to	the	Claimant,	Eritrea	submitted	credible	witness	
statements	of	ci�ilians	stating	that	they	saw	Ethiopian	soldiers	and	ci�ilians	
stripping	houses	in	the	town	and	loading	the	roofs,	doors	and	windows	onto	
trucks,	as	well	as	other	statements	from	ci�ilians	who	witnessed	such	items	
being	sold	from	trucks	in	Ethiopian	border	towns .

66 .	 In	defense,	Ethiopia	submitted	credible	e�idence	that,	prior	to	its	
entry	into	Tserona	Town,	some	roofs	and	other	materials	from	houses	had	
been	used	by	Eritrean	troops	in	the	construction	of	trenches	near	the	town .	
Also,	NGO	obser�ers	noted	some	battle	damage	to	the	town	as	of	March	2001;	
in	this	connection,	Ethiopia	asserts	that	there	was	some	Eritrean	shelling	of	
the	town	subsequent	to	May	31,	2000 .	The	Commission	is	prepared	to	accept	
that	assertion	for	the	se�eral	weeks	prior	to	the	conclusion	of	the	Cease-Fire	
Agreement,	but	it	doubts	that	much	additional	damage	was	caused	by	such	
long-range	shelling .

67 .	 Ethiopia	 occupied	 Tserona	 Town	 for	 nearly	 nine	 of	 the	 twel�e	
months	between	May	31,	2000	and	June	2001	when	the	damage	was	assessed .	
Whether	or	not	Ethiopian	military	personnel	were	directly	in�ol�ed	in	the	
looting	and	stripping	of	buildings	in	the	town,	Ethiopia,	as	the	Occupying	

28	 Gene�a	Con�ention	IV,	supra	note	12,	at	art .	53 .

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



	 Part	IV—Central	Front		 	
	 eritrea’s	claims	2,	4,	6,	7,	8	&	22	 139

Power,	was	responsible	for	the	maintenance	of	public	order,	for	respecting	pri-
�ate	property,	and	for	pre�enting	pillage .29	Consequently,	Ethiopia	is	liable	for	
permitting	the	unlawful	looting	and	stripping	of	buildings	in	the	town	dur-
ing	the	period	of	its	occupation .	Ethiopia	is	not	liable	for	damages	to	the	town	
caused	by	combat	or	for	looting	and	stripping	of	buildings	that	occurred	either	
before	or	after	its	occupation	of	the	town .

68 .	 Eritrea’s	claims	for	the	destruction	of	the	town’s	water	tank	and	se�-
eral	water	holes	are	dismissed	for	lack	of	proof .	With	respect	to	the	water	tank,	
Ethiopia	submitted	e�idence	that	it	had	been	destroyed	prior	to	the	town’s	cap-
ture	on	May	25,	2000,	and	neither	the	satellite	image	nor	Eritrea’s	expert	on	
bomb	damage	assessment,	Mr .	William	Arkin,	pro�ided	rele�ant	information .

69 .	 Assessing	relati�e	responsibility	for	the	looting	and	stripping	of	the	
town	is	difficult,	not	least	because	some	damage	resulted	from	combat	opera-
tions	and	its	population	was	absent	during	the	rele�ant	period,	including	two	or	
three	months	after	Ethiopian	forces	withdrew .	Gi�en	this,	and	considering	the	
e�idence	as	a	whole,	the	Commission	finds	that	Ethiopia	is	liable	for	se�enty-fi�e	
percent	of	the	damage	caused	by	looting	and	stripping	in	Tserona	Town .

70 .	 The	principal	caretaker	of	the	Tserona	Patriots	Cemetery	pro�ided	
a	witness	statement	in	which	he	stated	that	the	cemetery,	which	was	located	
immediately	outside	Tserona	Town,	had	been	destroyed	during	the	Ethiopian	
occupation .	He	said	that	the	cemetery	was	essentially	undamaged	when	he	fled	
shortly	before	the	Ethiopian	troops	arri�ed	and	that,	when	he	returned	in	June	
2001,	it	had	been	desecrated .	He	said	that	the	remains	of	the	soldiers	buried	
there	were	scattered	o�er	the	ground,	the	metal	�aults	that	had	held	them	were	
missing,	as	were	the	windows,	doors	and	roofs	of	the	buildings	where	they	had	
been	kept,	and	that	the	memorial	trees	had	been	cut	down	and	the	metal	fence	
remo�ed .	He	also	said	that	empty	mess	tins	and	garbage	were	e�erywhere .	
Eritrea	submitted	in	e�idence	a	photograph	of	the	ruined	cemetery	that	con-
firmed	the	statements	by	the	caretaker .

71 .	 As	the	Ethiopian	troops	had	left	Tserona	three	months	prior	to	the	
caretaker’s	return,	the	possibility	cannot	be	excluded	that	the	cemetery	was	
looted	and	stripped	during	that	inter�al,	although	the	presence	there	of	mess	
tins	suggests	that	it	is	more	likely	that	this	happened	prior	to	their	departure .	
In	any	e�ent,	Ethiopia	was	the	Occupying	Power	of	the	area	that	included	the	
cemetery	from	late	May	2000	until	late	February	2001,	and	Ethiopia	presented	
no	defensi�e	e�idence	to	this	claim .	Consequently,	as	with	Tserona	Town,	the	
Commission	finds	that	Ethiopia	is	liable	for	se�enty-fi�e	percent	of	the	damage	
caused	to	the	cemetery .

72 .	 As	to	the	rest	of	the	sub-zoba,	Eritrea	presented	a	�ery	small	number	
of	witness	statements	describing	isolated	instances	of	physical	abuse	and	shell-
ing	of	IDP	camps	located	close	to	Tserona	Town .	These	o�erall	claims	relating	

29	 Hague	Regulations,	supra	note	15,	at	arts .	43,	46,	47 .
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to	the	sub-zoba,	including	its	claims	for	widespread	mistreatment	of	ci�ilians	
in	the	sub-zoba,	are	dismissed	for	failure	of	proof .

i. senafe sub-Zoba
73 .	 Senafe	Sub-Zoba,	at	the	eastern	end	of	the	Central	Front,	was	de�el-

oped	substantially	by	Eritrea	after	independence	into	a	center	of	cross-border	
trade .	There	are	twenty-four	kebabis	 in	total,	but	the	two	main	population	
centers	of	the	sub-zoba	are	Senafe	Town	and	the	�illage	of	Serha .

74 .	 Ethiopia	in�aded	in	May	2000	and	it	is	undisputed	that	it	occupied	
some	se�enty-fi�e	percent	of	the	sub-zoba	for	ten	months,	until	February	2001 .	
Of	the	approximately	20,000	families	(comprising	86,000	residents),	slightly	
o�er	half	fled	early	to	IDP	camps .	Eritrea	submitted	witness	statements	only	
from	residents	of	Senafe	Town	and	Serha,	and	from	the	Administrator	of	Zigfet	
Kebabi,	who	fled	his	�illage	in	May	2000	and	returned	a	year	later .

1. Serha

75 .	 The	new	�illage	of	Serha	is	located	near	the	southern	edge	of	Sen-
afe	Sub-Zoba	close	to	the	Ethiopian	town	of	Zalambessa	on	the	main	road	
between	Addis	Ababa	and	Asmara .	Prior	to	the	war,	it	had	become	home	for	
some	800–1,000	 residents	and	had	grown	partly	by	�irtue	of	 cross	border	
trade .	After	the	war	began	in	May	1998,	the	�illage	was	affected	by	Ethiopian	
artillery	fire	that	was	interdicting	Eritrea’s	supply	lines	to	the	front	in	Ethiopia .	
As	a	result,	some	of	the	residents	fled	at	that	time,	and	the	e�idence	indicates	
that	most	residents	had	left	for	IDP	camps	by	mid-1999 .	In	any	e�ent,	satellite	
photography	submitted	by	Eritrea	shows	that,	in	March	2000,	roofs	were	on	
all	of	the	large	buildings	and	all	but	a	few	of	the	smaller	buildings .	The	exact	
extent	of	shelling	damage	could	not,	of	course,	be	ascertained	from	satellite	
photography,	but	the	March	2000	image	suggests	that	Serha	was	substantially	
intact	at	that	time .

76 .	 In	late	May	2000,	the	Ethiopian	offensi�e	broke	the	Eritrean	front	
in	northern	Ethiopia,	and	Ethiopian	troops	retook	Zalambessa,	and	quickly	
mo�ed	through	Serha	and	Senafe .	Serha	was	on	the	main	axis	of	the	Ethiopian	
ad�ance,	but	there	is	no	direct	e�idence	in	the	record	concerning	the	extent	of	
damage	there	from	the	combat	during	those	days .	The	next	a�ailable	satellite	
photographs	are	from	August	19,	2000	and	September	18,	2000 .	They	re�eal	
that	many	more	roofs	were	missing	than	in	March .

77 .	 Eritrea’s	 expert	 witness,	 Mr .	 William	 Arkin,	 testified	 about	 his	
inspection	of	Serha	in	October	2002 .	He	indicated	that	the	�illage	had	been	
essentially	completely	destroyed .	He	stated	that,	unlike	Tserona	and	Senafe	
Towns,	where	the	principal	buildings	had	been	demolished	by	explosi�es,	
Serha	showed	more	complete	destruction,	frequently	by	other	direct	means,	
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such	as	artillery	fire,	mortars	and	tanks	or	bulldozers .30	Mr .	Arkin	was	asked	
by	the	Commission	whether	he	had	obtained	any	explanation	for	the	more	
complete	destruction	of	all	buildings	in	Serha .	He	responded	that	many	people	
thought	that	“the	damage	inflicted	in	Serha	was	retaliation	for	the	damage	
inflicted	in	Zalambessa .”31

78 .	 The	Commission	is	unable	to	determine	from	the	e�idence	the	pre-
cise	extent	to	which	the	damage	to	Serha	resulted	from	combat	in	late	May	
2000	or	pre�iously,	but	the	Commission	is	satisfied	that	the	bulk	of	that	dam-
age	occurred	while	Ethiopia	occupied	the	�illage	and	acted	 in	�iolation	of	
Article	53	of	Gene�a	Con�ention	IV,	and	consequently	is	damage	for	which	
Ethiopia	is	liable .	In	that	respect,	at	least,	Serha	is	similar	to	Zalambessa .	The	
Commission	decides	 that	Ethiopia	 is	 liable	 for	se�enty	percent	of	 the	 total	
damage	inflicted	on	Serha	from	May	1998	through	February	2001 .

2. Senafe Town

79 .	 Senafe	Town	was	a	substantial	community	with	a	pre-war	popula-
tion	estimated	at	26,000 .	It	was	continuously	occupied	by	Ethiopian	forces	from	
the	time	they	entered	the	town	on	May	26,	2000	until	they	departed	in	Febru-
ary	2001 .	While	the	declarations	of	some	Ethiopian	officers	indicated	that	they	
sought	to	limit	access	to	the	town	to	their	troops,	numerous	credible	accounts	
indicated	the	regular	presence	of	at	least	some	Ethiopian	soldiers	there .

a. Rape

80 .	 Eritrea	presented	detailed	and	cumulati�e	e�idence	of	se�eral	rapes	
by	Ethiopian	soldiers	of	Eritrean	ci�ilian	women	in	Senafe	Town .	Particu-
larly	disquieting	were	the	credible	accounts	of	an	eyewitness	to	the	rape	of	a	
girl	by	se�eral	Ethiopian	soldiers,	who	then	beat	the	eyewitness;	a	rape	of	a	
se�enty-year-old	blind	woman,	who	died	two	weeks	later	and	whose	screams	
brought	neighbors	to	her	home,	who	allegedly	saw	an	Ethiopian	soldier	run-
ning	away;	and	multiple	and	consistent	accounts	of	the	rape	of	a	named	eighty-
year-old	woman,	who	died	shortly	thereafter,	whose	neighbors	heard	screams	
and	found	her	home	surrounded	by	Ethiopian	soldiers .	Dr .	Mariana	Rincon	
testified	con�incingly	at	the	hearing,	as	well	as	by	written	statement,	about	
treating	se�eral	pregnant	women	in	the	month	she	ser�ed	in	the	Médecins 
Sans Frontières (“MSF”)	hospital	in	Senafe .	She	said	that	their	beha�ior,	in	her	
experience,	could	only	be	explained	by	rape .	Dr .	Bereket	Berhane	Woldeab,	
both	in	his	written	statements	and	at	the	hearing,	ga�e	similar	testimony .	The	
Commission	found	additional	support	for	these	accounts	of	participation	by	

30	 Transcript	of	the	Eritrea-Ethiopia	Claims	Commission	Hearings	of	No� .	2003,	
Peace	Palace,	The	Hague,	at	pp .	193–194	and	217–218 .

31	 Id .	at	p .	213 .
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Ethiopian	soldiers	in	the	corroborated	statement	of	a	rape	�ictim	in	Mai	Mene,	
who	described	being	raped	at	gunpoint	by	one	Ethiopian	soldier	while	another	
looked	on	and	four	kept	guard .

81 .	 The	Commission	finds	this	specific	e�idence,	taken	together	with	
multiple	general	statements	about	unreported	opportunistic	rape	by	Ethiopian	
soldiers,	sufficient	to	support	an	Eritrean prima facie case .	Ethiopia’s	limited	
documentation	that	rape	complaints	were	in�estigated	and	soldiers	arrested	
and	its	emphasis	on	the	scope	of	its	humanitarian	law	compliance	training	
were	insufficient	to	rebut	this	prima facie case .	Accordingly,	the	Commission	
finds	Ethiopia	liable	for	failure	to	take	effecti�e	measures	to	pre�ent	rape	by	its	
soldiers	of	Eritrean	ci�ilian	women	during	Ethiopia’s	in�asion	and	occupation	
of	Senafe	Town .

b. Looting
82 .	 Eritrea	presented	some	thirty	witness	statements	from	Senafe	Town	

residents,	based	on	what	they	saw	during	Ethiopia’s	occupation	and	upon	their	
return	from	IDP	camps .	They	describe	a	pattern	of	Ethiopian	soldiers	seizing	
property	during	the	day	from	the	homes	and	businesses	of	those	who	had	fled,	
and	going	door-to-door	at	night	to	take	property	by	force	from	those	who	
remained	in	their	homes .	They	describe	widespread	looting	and	destruction	
of	property	from	homes,	businesses,	schools,	clinics	and	churches .	They	state	
that,	often	with	the	help	of	Ethiopian	ci�ilians,	Ethiopian	soldiers	took	metal	
roofing,	doors	and	window	frames	and	other	building	materials,	furniture	and	
household	goods,	money,	jewelry,	electronic	equipment,	business	in�entories	
and	clothing,	and	either	took	or	destroyed	li�estock,	grain,	beehi�es,	sacred	
religious	objects	and	medical	and	school	fittings .

83 .	 Ethiopia	denied	these	allegations,	asserting	that	its	troops	were	well	
trained	in	the	rules	of	international	humanitarian	law	and	that	its	officers	did	
their	best	 to	ensure	that	 those	rules	were	respected .	Ethiopia	asserted	that	
most	of	the	 looting	of	homes	and	other	properties	that	occurred	in	Senafe	
Town	was	done	either	before	its	troops	arri�ed	on	May	26,	2000	or	after	they	
departed	in	February	2001	and	before	the	Eritrean	administration	returned	
in	June	2001,	ending	the	“�acuum	of	authority,”	but	it	pro�ided	no	e�idence	
directly	supporting	either	contention .	Ethiopia	acknowledged	that,	despite	its	
efforts,	some	looting	occurred	during	its	occupation,	but	it	asserted	that	Eri-
trean	ci�ilians	were	responsible	for	the	looting .

84 .	 Considering	all	the	conflicting	e�idence	with	respect	to	looting,	the	
Commission	holds	that	Ethiopia,	as	the	Occupying	Power	for	approximately	
nine	of	the	twel�e	months	that	Senafe	town	was	not	administered	by	Eritrea,	is	
liable	for	se�enty-fi�e	percent	of	the	losses	resulting	from	looting	that	occurred	
in	the	town	between	May	26,	2000	and	the	Eritrean	administration	returned	
in	June	2001 .
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c. Infrastructure Destruction

85 .	 The	principal	damage	claim	by	Eritrea	relating	to	Senafe	Town	is	
for	the	deliberate,	unlawful	destruction	of	infrastructure,	in	particular	of	a	
number	of	 substantial	buildings .	The	Commission	recei�ed	e�idence	 from	
multiple	sources	showing	that	a	significant	number	of	local	go�ernment	and	
other	important	buildings	in	Senafe	had	been	destroyed	by	the	time	Eritrea	
resumed	administration	of	the	town	in	June	2001 .	Most	of	these	buildings	had	
been	demolished	by	military	explosi�es,	including	anti-tank	mines	of	types	
found	in	the	weapons	in�entories	of	both	Parties .

86 .	 The	e�idence	 indicates	 that	 the	 last	of	Eritrea’s	retreating	troops	
passed	through	Senafe	Town	near	midnight	on	May	25,	2000	and	that	 the	
first	of	the	Ethiopian	troops	entered	the	town	early	in	the	morning	on	May	
26 .	Eritrea	asserts	that	the	town	was	quiet	and	undamaged	at	both	of	those	
times,	while	Ethiopia,	on	the	contrary,	asserts	that,	when	its	forces	arri�ed	
at	the	town,	some	buildings	in	the	town	had	been	damaged	or	destroyed	and	
that	some	fires	were	burning .	Ethiopia	suggested	that	such	damage	was	prob-
ably	a	result	of	Eritrean	denial	operations .	Ethiopia	alleges	that	the	buildings	
that	Eritrea	claims	it	destroyed	were	either	destroyed	by	Eritrea	before	Ethio-
pian	troops	arri�ed	or	were	destroyed	later,	either	by	Eritrean	shelling	or	by	
unknown	causes	after	Ethiopian	forces	left	in	February	2001 .

87 .	 Ethiopia	also	asserts	that,	e�en	if	it	had	destroyed	some	of	the	build-
ings	in	question,	such	destruction	would	ha�e	been	lawful .	The	Commission	
cannot	agree	with	that	assertion .	The	rele�ant	rule	of	law	is	found	in	Article	
53	of	Gene�a	Con�ention	IV,	which	states:

Any	 destruction	 by	 the	 Occupying	 Power	 of	 real	 or	 personal	 property	
belonging	indi�idually	or	collecti�ely	to	pri�ate	persons,	or	to	the	State,	or	
to	other	public	authorities,	or	to	social	or	cooperati�e	organizations,	is	pro-
hibited,	except	where	such	destruction	is	rendered	absolutely	necessary	by	
military	operations .32

88 .	 Ethiopia	has	not	suggested	any	reason	why	the	destruction	of	any	
of	the	properties	in	question	could	ha�e	been	rendered	“absolutely	necessary”	
by	military	operations	other	than	simply	to	pre�ent	their	reuse	by	Eritrea	if	
and	when	it	should	regain	control	of	Senafe	Town .	The	Commission	does	not	
agree	that	denial	of	potential	future	use	of	properties	like	these,	which	are	not	
directly	usable	for	military	operations	as	are,	for	example,	bridges	or	railways,	
could	e�er	be	justified	under	Article	53 .

89 .	 The	task	facing	the	Commission	is	to	determine	whether	there	is	
clear	 and	con�incing	e�idence	 that	Ethiopia	 is	 responsible	 for	 the	e�ident	
damage	or	destruction	inflicted	on	these	important	buildings .	Consequently,	
the	Commission	has	examined	the	a�ailable	satellite	imagery,	expert	reports,	
photographs	and	an	Ethiopian	�ideo	of	the	arri�al	of	its	troops	in	the	town,	as	

32	 Gene�a	Con�ention	IV,	supra	note	12,	at	art .	53 .
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well	as	witness	declarations	and	testimony	by	Ethiopian	officers	and	by	Eri-
trean	residents	of	the	town .	With	respect	to	these	declarations	and	testimony,	
their	completely	contradictory	character	makes	reliance	on	them	hazardous	
and	unlikely	to	lead	to	clear	and	con�incing	results .

90 .	 The	�ideo	is	claimed	by	Ethiopia	to	ha�e	been	taken	entirely	on	May	
26,	2000,	the	day	its	troops	arri�ed	in	Senafe .	This	is	attested	to	by	an	Ethio-
pian	sergeant,	who	states	that	he	was	the	sole	�ideo	photographer .	Counsel	
for	Eritrea	disputes	that	the	�ideo	was	taken	all	on	that	day .	The	�ideo,	which	
clearly	 has	 been	 edited,	 presents	 a	 number	 of	 disconnected	 scenes	 in	 and	
around	the	town,	among	which	are	scenes	showing	se�ere	damage	to	the	police	
station,	the	hospital,	the	courthouse	and	the	Momona	Hotel .	The	�ideo	also	
shows	the	new	and	not	fully	completed	telecommunications	building,	which	
appears	undamaged,	although	Ethiopia	argues	that	some	e�idence	of	damage	
can	be	obser�ed	at	one	side	of	the	structure .	In	�iew	of	its	decisions,	infra, the	
Commission	need	not	decide	whether	the	�ideo	was	filmed	entirely	on	May	
26,	2000 .	Whether	taken	on	one	day	or	se�eral,	the	�ideo	does	establish	that,	
at	that	time	or	times,	the	telecommunications	building	was	standing	and	the	
other	structures	referred	to	were	se�erely	damaged	or	destroyed .

91 .	 The	satellite	imagery	that	is	a�ailable	to	the	Parties	from	commer-
cial	sources	is	helpful,	but	it	has	significant	limitations .	Unfortunately,	only	
two	rele�ant	satellite	images	of	Senafe	town	are	a�ailable,	one	taken	on	June	
3,	2000,	just	a	few	days	after	the	occupation	began,	and	the	other	two-and-a-
half	months	later,	on	August	19,	2000 .	Moreo�er,	these	images	are	incapable	
of	showing	damage	to	certain	types	of	buildings,	including	structures	made	
of	reinforced	concrete	which,	if	collapsed,	would	be	likely	to	still	ha�e	a	solid,	
concrete	roof	in	place .	Consequently,	the	images	cannot	tell	us	whether	such	
buildings	were	undamaged .	The	police	station,	the	courthouse,	the	Momona	
Hotel	and	the	telecommunications	building	were	all	of	that	type .

92 .	 An	additional	difficulty	may	seem	to	arise	from	the	fact	that,	fol-
lowing	the	departure	of	Ethiopian	forces	in	late	February	2001,	Eritrea	did	
not	 resume	 administration	 of	 the	 occupied	 areas,	 including	 Senafe	 Town,	
until	 June	of	 that	year .	Ethiopia	points	out	 that	 it	cannot	properly	be	held	
responsible	for	looting	and	damage	or	destruction	of	buildings	that	occurred	
during	that	period	or	for	any	later	time .	Howe�er,	there	is	no	e�idence	that	
it	would	ha�e	been	feasible	for	anyone	remaining	in	Senafe	after	Ethiopia’s	
withdrawal	to	ha�e	demolished	major	buildings	with	explosi�es .	Following	
Eritrea’s	resumption	of	administration,	it	would	certainly	ha�e	had	no	moti�e	
to	do	so,	and	Ethiopia	has	not	suggested	the	contrary .	Consequently,	the	Com-
mission	presumes	that	all	major	buildings	found	by	the	experts	in	2002	to	ha�e	
been	demolished	by	explosi�es	had	suffered	that	fate	prior	to	the	departure	of	
the	Ethiopian	forces .

93 .	 Eritrea	submitted	a	useful	report	by	its	expert,	Mr .	William	Arkin,	
who	also	testified	at	the	hearing .	Mr .	Arkin	�isited	Senafe	Town	in	October	
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2002 .	He	stated	that	he	�isited	the	remains	of	sixteen	“major	facilities	or	com-
plexes	of	buildings”	in	the	town .	He	listed	these	sites	as	follows:

1 .	 Bissrat	Hotel
2 .	 Courthouse
3 .	 Electrical	Authority
4 .	 Ministry	of	Agriculture	Storage/Office	Building
5 .	 Ministry	of	Agriculture	Veterinary	Complex
6 .	 Momona	Hotel
7 .	 New	Town	Administrati�e	Headquarters
8 .	 Old	Town	Administrati�e	Headquarters	and	Offices	West
9 .	 Old	Town	Administrati�e	Headquarters	and	Residence	East
10 .	 Police	Station
11 .	 Senafe	Secondary	School
12 .	 Senafe	Hospital
13 .	 Sub-Zoba	Administrati�e	Headquarters
14 .	 Sub-Zoba	Administrati�e	Offices
15 .	 Sub-Zoba	Administrator	Residence
16 .	 Telecommunications	(“PTT”)	Building
94 .	 The	Commission	understands	these	sixteen	buildings	and	complexes	

to	constitute	the	complete	list	of	destroyed	buildings	in	Senafe	Town	for	which	
Eritrea	 is	 claiming .	 The	 Commission	 considers	 each	 one	 to	 be	 of	 sufficient	
importance	to	be	treated	as	a	separate	claim,	so	it	will	address	them	one	by	one,	
beginning	with	those	in	which	the	Commission	finds	for	the	Claimant:

Building 3. The Electrical Authority

95 .	 Mr .	Arkin	stated	that	his	inspection	of	the	facility	in	2002	showed	
that	both	buildings	lacked	roofs,	doors	and	windows	and	that	most	electrical	
equipment	was	gone .	He	also	said	that	there	were	signs	of	fire	in	the	genera-
tor/transformer	building	but	no	sign	of	detonation .	With	respect	to	timing,	
he	noted	that	both	satellite	images	were	inconclusi�e .	The	Commission	notes	
that	there	was	credible	e�idence	that	the	town	was	lighted	when	Ethiopian	
forces	entered	early	on	May	26,	2000,	so	the	Commission	may	assume	that	the	
Electrical	Authority	buildings	were	then	undamaged .	The	Commission	notes	
e�idence	that	generators	were	needed	by	December	2000,	as	shown	by	the	tes-
timony	of	Mr .	Henrik	Tobiesen	who	deli�ered	generators	to	the	UNMEE	per-
sonnel	then	in	the	town .	Accordingly,	the	Commission	can	presume	that	the	
Electrical	Authority	building	was	damaged	during	the	period	of	the	occupa-
tion .	In	those	circumstances,	the	burden	is	on	Ethiopia	to	pro�e	that	the	dam-
age	was	caused	by	another	party	or	is	otherwise	not	attributable	to	Ethiopia .	
As	Ethiopia	has	not	presented	defensi�e	e�idence	to	pro�e	how	that	damage	
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was	caused,	the	Commission	holds	Ethiopia,	as	Occupying	Power,	liable	for	
the	damage	to	the	Electrical	Authority	buildings .

Buildings 4./5. Ministry of Agriculture Buildings

96 .	 Mr .	Arkin	stated	that	 the	June	2	satellite	 image	shows	that	both	
buildings	had	roofs	and	the	August	19	 image	shows	that	both	are	without	
roofs .	 Consequently,	 the	 Commission	 concludes	 that	 both	 buildings	 were	
damaged	while	Ethiopia	occupied	Senafe	Town .	As	Ethiopia	has	not	pro�ed	
how	the	damage	was	caused,	the	Commission	holds	Ethiopia,	as	Occupying	
Power,	liable	for	the	damage	to	these	two	buildings .

Building 7. New Town Administrative Headquarters

97 .	 Mr .	Arkin	stated	that	the	building	was	under	construction	in	2000	
and	that	damage	to	it	first	shows	up	in	the	satellite	image	of	August	19 .	After	
his	inspection	of	it	in	2002,	he	described	it	as	“a	particularly	egregious	case	
of	a	structure	that	has	undergone	intentional	destruction .”	As	the	destruction	
presumpti�ely	occurred	while	Ethiopia	was	the	Occupying	Power,	and	as	it	has	
not	pro�ed	how	the	destruction	occurred,	Ethiopia	is	liable	for	the	damage	to	
this	building .

Building 8. Old Town Administrative  
Headquarters and Offices West

98 .	 Mr .	Arkin	stated	that	it	appeared	intact	in	the	June	2	satellite	image	
and	without	a	roof	in	the	August	19	image .	As	the	damage	to	this	building	
presumpti�ely	occurred	while	Ethiopia	was	the	Occupying	Power	of	Senafe	
Town	and,	as	Ethiopia	has	not	pro�ed	how	that	damage	occurred,	it	is	liable	
for	the	damage	to	this	building .

Building 9. Old Town Administrative  
Headquarters and Residence East

99 .	 Mr .	Arkin	stated	that	the	satellite	image	of	June	2	shows	this	build-
ing	intact	and	that	the	image	of	August	19	shows	it	“intact	or	partially	intact .”	
While	Mr .	Arkin’s	report	did	not	clarify	that	delphic	remark,	the	Commission	
considers	that	it	must	imply	at	least	that	the	second	image	shows	some	damage .	
Consequently,	the	Commission	will	presume	that	some	damage	occurred	to	the	
building	while	Ethiopia	was	the	Occupying	Power	of	Senafe	Town .	As	Ethiopia	
has	not	pro�ed	how	that	damage	occurred,	it	is	liable	for	that	damage .

Building 11. Senafe Secondary School

100 .	 Mr .	Arkin	stated	 that	 the	school,	which	was	under	construction	
in	May	2000,	appears	undamaged	in	the	June	2	satellite	image	and	“partially	
demolished”	in	the	August	19	satellite	image .	Consequently,	the	Commission	
may	reasonably	presume	 that	 the	damage	 to	 the	partially	completed	school	
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occurred	while	Ethiopia	was	the	Occupying	Power	of	Senafe	Town .	As	Ethiopia	
has	not	pro�ed	how	that	damage	occurred,	it	is	liable	for	that	damage .

Building 12. Senafe Hospital

101 .	 Mr .	Arkin	pointed	out	that	the	hospital	consisted	of	a	walled	com-
pound	enclosing	buildings	and	open	spaces .	He	indicated	that	the	June	2	satel-
lite	image	showed	some	damage	but	was	“not	clear	in	determining	the	le�el	of	
damage .”	With	respect	to	the	August	19	image,	he	said	that	it	“suggests	that	
the	main	building	is	still	intact .	The	le�el	of	damage	at	the	rest	of	the	complex	
is	ambiguous .”	That	description	may	indicate	the	limited	utility	of	commer-
cial	satellite	images	at	that	time,	but	it	is	a	frustrating	description,	because	he	
went	on	to	say	that,	when	he	inspected	the	hospital	in	2002,	he	concluded	that	
“a	number	of	buildings	within	the	Hospital	compound	exhibited	the	charac-
teristic	signs	of	ha�ing	been	demolished	as	a	result	of	internal	detonations .”	
Howe�er,	the	Commission	notes	the	testimony	of	Dr .	Mariana	Rincon,	a	U .S .	
physician	who	was	working	in	Eritrea	for	MSF .	Dr .	Rincon	testified	that	she	
�isited	Senafe	early	in	March	2001,	approximately	one	week	after	the	end	of	
the	occupation,	and	that	the	Senafe	hospital	was	then	completely	flattened	
and	was	“nothing	but	rubble .”	Dr .	Rincon	appeared	before	the	Commission	at	
the	hearing	and	was	briefly	cross-examined	by	counsel	for	Ethiopia,	but	that	
cross-examination	did	not	refer	to	that	part	of	her	testimony .	On	the	basis	of	
the	testimony	by	Mr .	Arkin	and	Dr .	Rincon,	the	Commission	decides	that,	
while	the	hospital	may	ha�e	suffered	some	damage	prior	to	the	beginning	of	
the	occupation,	there	is	clear	and	con�incing	e�idence	to	justify	the	presump-
tion	that	the	bulk	of	the	damage	occurred	during	the	occupation .	As	Ethiopia	
has	not	shown	how	that	damage	occurred,	it	is	liable	for	that	damage,	which	
the	Commission	concludes	amounted	to	ninety	percent	of	the	�alue	of	the	
hospital .

Buildings 13./14./15. Sub-Zoba Administrative  
and Residential Buildings

102 .	 Mr .	Arkin	stated	that	the	June	2	image	shows	three	of	these	build-
ings	to	be	intact	and	that	the	August	19	image	shows	them	to	be	“completely	
demolished .”	Consequently,	 the	Commission	is	satisfied	that	 the	buildings	
were	demolished	while	Ethiopia	was	the	Occupying	Power	of	Senafe	Town .	
As	Ethiopia	has	not	pro�ed	how	that	occurred,	it	is	liable	for	the	destruction	
of	those	three	buildings .

Building 16. Telecommunications (“PTT”) Building

103 .	 Mr .	Arkin	stated	that	from	the	satellite	images	“there	is	absolutely	
no	e�idence	of	damage	to	the	building”	and	that,	because	of	the	construction	
of	the	building,	“little	can	be	determined	regarding	the	degree	of	damage”	
from	the	two	satellite	images .	He	points	out	that	inspection	on	the	ground	in	
2002	made	clear	that	the	building	was	damaged	by	detonations	in	the	interior .	
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He	stated	that	there	were	more	than	a	dozen	separate	detonation	locations	in	
the	partially	completed	building .	The	Commission	notes	that	the	�ideo	sub-
mitted	by	Ethiopia	showed	both	the	new	incomplete	building	and	the	small,	
adjacent	old	building	standing	apparently	undamaged	after	the	occupation	
began .	In	addition,	a	copy	of	a	BBC	web	page	dated	February	13,	2001	(shortly	
before	the	end	of	the	occupation)	that	was	submitted	in	e�idence	by	Eritrea	
contains	a	photograph	showing	the	new	building	in	the	same,	sagging	and	
essentially	destroyed	condition	as	Mr .	Arkin	obser�ed	in	2002 .	Consequently,	
the	Commission	considers	these	pieces	of	e�idence	clear	and	con�incing	e�i-
dence	that	the	telecommunications	building	was	destroyed	by	detonation	dur-
ing	the	occupation .	As	Ethiopia	has	not	pro�ed	how	that	occurred,	it	is	liable	
for	the	destruction	of	this	building .

Building 1. The Bissrat Hotel

104 .	 Mr .	Arkin	noted	that	“the	date	and	cause	of	 the	damage	to	the	
Bissrat	Hotel	was	inconclusi�e .”	The	Commission	agrees	that	the	claim	for	that	
building	must	be	dismissed	for	failure	of	proof .

Buildings 2./6./10. The Courthouse, the Momona  
Hotel and the Police Station

105 .	 Mr .	Arkin	stated	 that	his	 inspection	of	 the	courthouse	 in	2002	
showed	 that	 it	 was	 completely	 demolished	 and	 that	 its	 sloping,	 slab	 roof	
crushed	the	structure	when	it	was	demolished .	He	added	that	the	two	satel-
lite	images	were	inconclusi�e,	which	means	that	whether	the	courthouse	was	
demolished	prior	to	the	arri�al	of	the	Ethiopian	forces	or	during	the	occupa-
tion	cannot	be	established	by	those	images .	He	stated	that	the	same	is	true	of	
the	satellite	images	of	the	Momona	Hotel	and	the	police	station .	The	Commis-
sion	also	has	examined	the	rele�ant	satellite	imagery,	from	which	it	concludes	
that	the	courthouse	appears	seriously	damaged	by	June	3,	1998	and	that	it	is	
impossible	to	determine	with	any	certainty	the	condition	at	that	time	of	the	
hotel	or	the	police	station .	Accordingly,	the	satellite	imagery	cannot	re�eal	
whether	these	three	buildings	were	demolished	prior	to	or	during	the	time	
Ethiopia	was	occupying	Senafe	Town .	Consequently,	the	Commission	does	not	
find	Eritrea	pro�ed	that	these	three	buildings	were	demolished	during	the	time	
Ethiopia	was	occupying	Senafe	Town,	and	the	claims	for	these	three	buildings	
must	be	dismissed	for	failure	of	proof .

106 .	 All	other	claims	related	to	Senafe	Town	are	dismissed	for	lack	of	
proof .	

3. The Stela of Matara

107 .	 The	stela	is	an	obelisk	that	is	perhaps	about	2,500	years	old .	It	is	an	
object	of	great	historical	and	cultural	significance	to	both	Eritrea	and	Ethiopia .	
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It	is	located	near	the	small	�illage	of	Matara	a	few	kilometers	south	of	Senafe	
Town	and	off	the	main	highway	from	Zalambessa	to	Senafe	and	Asmara .	The	
stela	stood	alone	on	a	plain	4 .68	meters	abo�e	ground,	with	another	meter	
under	ground .	There	were	no	houses	or	other	structures	near	the	stela .

108 .	 The	e�idence	indicates	that	the	area	where	the	stela	is	located	was	
controlled	by	Ethiopian	armed	forces	at	 least	from	May	28,	2000,	and	that	
those	forces	established	a	camp	on	high	ground	quite	near	the	stela	(perhaps	
as	close	as	100	meters) .	Witnesses	who	li�ed	not	far	from	the	stela	and	regu-
larly	walked	by	it	during	the	day	stated	that	it	was	standing	on	the	e�ening	of	
May	30	and	was	lying	on	the	ground	on	the	morning	of	May	31 .	Some	also	
described	hearing	an	explosion	during	the	night .

109 .	 Eritrea	 presented	 an	 expert	 witness,	 highly	 experienced	 in	 the	
analysis	and	restoration	of	stone	artifacts	and	structures,	Mr .	Laurent	Bouil-
let,	who	inspected	the	stela	in	September	2002 .	Mr .	Bouillet	testified	that	a	
military	type	of	explosi�e	had	been	used	to	bring	down	the	stela,	pointing	
to	the	nature	and	areas	of	fragmentation	of	the	stone	and	the	white	traces	of	
explosi�e	as	proof	of	that	conclusion .	Eritrea’s	other	expert	witness,	Mr .	Arkin,	
also	looked	briefly	at	the	stela	a	few	weeks	later	than	Mr .	Bouillet,	and	testified	
that	he	saw	no	e�idence	of	explosi�e	damage .	The	Commission	is	satisfied	that	
Mr .	Bouillet’s	expertise	is	more	directly	related	to	the	effects	of	explosi�es	on	
stone	than	is	Mr .	Arkin’s,	and	it	is	persuaded	that	the	stela	was	damaged	and	
toppled	by	an	explosi�e	charge	of	the	type	Mr .	Bouillet	described .

110 .	 Ethiopia	denied	any	knowledge	about	the	damage	inflicted	on	the	
stela .	It	submitted	a	statement	by	Brigadier	General	Berhane	Negash,	in	which	
the	only	thing	he	said	rele�ant	to	the	damage	to	the	stela	of	Matara	was	the	fol-
lowing:	“During	this	campaign,	intense	fighting	occurred	in	the	�icinity	of	the	
Eritrean	locality	of	Matara .	The	only	targets	that	were	destroyed	by	Ethiopian	
forces	in	this	locality	were	the	barracks	used	by	the	Eritrean	soldiers .”

111 .	 In	effect,	Ethiopia	asserts	that	it	is	unclear	what	caused	the	stela	to	
fall,	that	Eritrea	has	the	burden	of	proof,	and	that	it	has	not	met	that	burden .

112 .	 The	Commission	belie�es	that	Eritrea	has	pro�ed	that	the	stela	was	
felled	on	the	night	of	May	30–31,	2000,	that	it	was	felled	by	an	explosi�e	of	a	
military	type	fastened	at	its	base,	and	that	an	encampment	of	Ethiopian	sol-
diers	was	quite	near	the	stela	when	this	occurred .	In	these	circumstances,	the	
Commission	concludes	that	Ethiopia,	as	the	Occupying	Power	in	the	Matara	
area	of	Senafe	Sub-Zoba,	is	responsible	for	the	damage,	e�en	though	there	is	
no	e�idence	that	the	decision	to	explode	the	stela	was	anything	other	than	a	
decision	by	one	or	se�eral	soldiers .

113 .	 The	Commission	holds	that	the	felling	of	the	stela	was	a	�iolation	of	
customary	international	humanitarian	law .	While	the	1954	Hague	Con�ention	
on	the	Protection	of	Cultural	Property33	was	not	applicable,	as	neither	Eritrea	

33	 Con�ention	for	the	Protection	of	Cultural	Property	in	the	E�ent	of	Armed	Con-
flict,	May	14,	1954,	249	U .N .T .S .	p .215 .

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



150	 ERITREA/ETHIOPIA

nor	Ethiopia	was	a	Party	to	it,	deliberate	destruction	of	historic	monuments	
was	prohibited	by	Article	56	of	the	Hague	Regulations,	which	prohibition	is	
part	of	customary	law .	Moreo�er,	as	ci�ilian	property	in	occupied	territory,	the	
stela’s	destruction	was	also	prohibited	by	Article	53	of	Gene�a	Con�ention	IV	
and	by	Article	52	of	Protocol	I .	The	Commission	notes	that	the	applicability	of	
Article	53	of	Protocol	I	may	be	uncertain,	gi�en	the	negotiating	history	of	that	
pro�ision,	which	suggests	that	it	was	intended	to	co�er	only	a	few	of	the	most	
famous	monuments,	such	as	the	Acropolis	in	Athens	and	St .	Peter’s	Basilica	
in	Rome .	Howe�er,	gi�en	the	clear	applicability	of	the	principles	reflected	in	
Article	56	of	 the	Hague	Regulations,	 the	Commission	need	not	attempt	to	
weigh	the	comparati�e	cultural	significance	of	the	stela .

114 .	 Consequently,	Ethiopia	is	liable	for	the	unlawful	damage	inflicted	
upon	the	Stela	of	Matara	in	May	2000 .	Eritrea’s	request	that	Ethiopia	also	be	
obligated	to	apologize	for	that	damage	is	dismissed .	As	the	Commission	stated	
in	its	Decision	No .	3,	 in	principle,	 the	appropriate	remedy	for	�alid	claims	
should	be	monetary	compensation,	except	where	other	remedies	can	be	shown	
to	be	in	accordance	with	international	practice	and	the	Commission	deter-
mines	that	another	remedy	would	be	reasonable	and	appropriate .	No	such	
showing	was	made	here .

4. Other Senafe Sub-Zoba Claims

115 .	 Eritrea’s	other	claims	relating	to	Senafe	Sub-Zoba,	based	as	they	are	
essentially	on	one	witness	statement,	are	dismissed	for	failure	of	proof .

V. aWard
In	�iew	of	the	foregoing,	the	Commission	determines	as	follows:

a. Jurisdiction
1 .	 The	Commission	lacks	jurisdiction	o�er	claims	that	were	not	filed	by	

December	12,	2001 .	Consequently,	the	following	claims	are	hereby	dismissed	
for	lack	of	jurisdiction:

a .	 claims	that	�iolations	of	international	law	by	Ethiopia	occurred	after	
March	2001;
b .	 claims	based	on	the	alleged	refusal	or	failure	of	Ethiopian	military	
commanders	to	stop	illegal	conduct	by	Ethiopian	soldiers	in	Senafe	and	
Tserona	Sub-Zobas;
c .	 the	claim	of	unlawful	use	of	land	mines	in	Areza	Sub-Zoba;
d .	 the	claim	that	Ethiopia	conducted	unlawful	re-education	classes	in	
Mai	Mene	Sub-Zoba;	and
e .	 the	claim	based	on	alleged	�iolations	of	Article	59	of	Protocol	I .

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



	 Part	IV—Central	Front		 	
	 eritrea’s	claims	2,	4,	6,	7,	8	&	22	 151

2 .	 All	other	claims	asserted	in	this	proceeding	are	within	the	jurisdic-
tion	of	the	Commission .

b. applicable law
1 .	 With	respect	to	matters	prior	to	Eritrea’s	accession	to	the	Gene�a	

Con�entions	of	1949,	effecti�e	August	14,	2000,	the	international	law	appli-
cable	to	this	claim	is	customary	international	law,	including	customary	inter-
national	humanitarian	 law	as	exemplified	by	the	rele�ant	parts	of	 the	four	
Gene�a	Con�entions	of	1949 .

2 .	 Had	either	Party	asserted	that	a	particular	rele�ant	pro�ision	of	those	
Con�entions	was	not	part	of	customary	international	law	at	the	rele�ant	time,	
the	burden	of	proof	would	ha�e	been	on	the	asserting	Party,	but	that	did	not	
happen .

3 .	 With	respect	to	matters	subsequent	to	August	14,	2000,	the	inter-
national	law	applicable	to	this	claim	is	the	rele�ant	parts	of	the	four	Gene�a	
Con�entions	of	1949,	as	well	as	customary	international	law .

4 .	 Most	of	the	pro�isions	of	Protocol	I	of	1977	to	the	Gene�a	Con�en-
tions	were	expressions	of	customary	international	humanitarian	law	appli-
cable	during	the	conflict .	Had	either	Party	asserted	that	a	particular	pro�i-
sion	of	Protocol	I	should	not	be	considered	part	of	customary	international	
humanitarian	law	at	the	rele�ant	time,	the	Commission	would	ha�e	decided	
that	question,	but	that	did	not	happen .

5 .	 None	 of	 the	 treaties	 dealing	 with	 anti-personnel	 land	 mines	 and	
booby	traps	was	in	force	between	the	Parties	during	the	conflict .	According-
ly,	customary	international	humanitarian	law	is	the	law	applicable	to	claims	
in�ol�ing	those	weapons .

6 .	 There	are	elements	in	Protocol	II	of	1980	to	the	U .N .	Con�ention	on	
Prohibition	or	Restrictions	on	the	Use	of	Certain	Con�entional	Weapons	that	
express	customary	international	law	and	reflect	fundamental	humanitarian	
law	obligations	of	discrimination	and	protection	of	ci�ilians .

C. evidentiary issues
The	Commission	requires	clear	and	con�incing	e�idence	to	establish	the	

liability	of	a	Party	for	�iolations	of	applicable	international	law .

d. findings of liability for Violation of international law
The	Respondent	is	liable	to	the	Claimant	for	the	following	�iolations	of	

international	law	committed	by	its	military	personnel	or	by	other	officials	of	
the	State	of	Ethiopia:
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1 .	 For	 permitting	 the	 looting	 and	 stripping	 of	 buildings	 in	 Tserona	
Town	while	it	occupied	the	town	from	late	May	2000	until	late	February	
2001,	it	is	liable	for	75%	(se�enty-fi�e	percent)	of	the	total	damage	caused	
by	looting	and	stripping	in	the	town;

2 .	 For	 permitting	 the	 looting	 and	 stripping	 of	 the	 adjacent	 Tserona	
Patriots	Cemetery,	it	is	liable	for	75%	(se�enty-fi�e	percent)	of	the	total	
damage	caused	by	looting	and	stripping	of	the	cemetery;

3 .	 For	the	destruction	of	the	Sub-Zoba	Administrati�e	Building,	the	
Sub-Zoba	Health	Center,	and	the	Warsai	Hotel	in	Tserona	Town;

4 .	 For	inflicting	damage	on	the	infrastructure	of	the	�illage	of	Serha	
during	its	occupation	of	that	�illage,	it	is	liable	for	70%	(se�enty	percent)	
of	the	total	damage	inflicted	on	Serha	from	May	1998	through	February	
2001;

5 .	 For	failure	to	take	effecti�e	measures	to	pre�ent	rape	of	women	by	its	
soldiers	during	its	occupation	of	Senafe	Town;

6 .	 For	permitting	looting	and	stripping	in	Senafe	Town	during	its	occu-
pation,	it	is	liable	for	75%	(se�enty-fi�e	percent)	of	the	total	damage	from	
looting	and	stripping	suffered	in	the	town	between	May	26,	2000	and	
June	2001;

7 .	 For	the	unlawful	destruction	of	or	se�ere	damage	to	the	following	
thirteen	major	structures	in	Senafe	Town	during	the	Ethiopian	occupa-
tion	of	the	town:

a .	 The	Electrical	Authority	(two buildings);

b .	 The	Ministry	of	Agriculture	(two buildings);

c .	 The	New	Town	Administrati�e	Headquarters;

d .	 The	Old	Town	Administrati�e	Headquarters	and	Offices	West;

e .	 The	Old	Town	Administrati�e	Headquarters	and	Offices	East;

f .	 Senafe	Secondary	School;

g .	 Senafe	Hospital;

h .	 Sub-Zoba	Administrati�e	and	Residential	(three buildings);	and	

i .	 Telecommunications	Building .

The	liability	is	for	100%	(one	hundred	percent)	of	the	damage	to	each	of	
these	structures,	except	for	the	hospital,	where	the	liability	is	90%	(ninety	
percent);	and

8 .	 For	 permitting,	 while	 occupying	 the	 area,	 deliberate	 damage	 by	
explosion	 to	 the	Stela	of	Matara,	an	ancient	monument	 in	 the	Senafe	
Sub-Zoba .
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e. other findings
1 .	 The	Claimant’s	request	that	the	Commission	order	the	Respondent	to	

apologize	for	the	damage	to	the	Stela	of	Matara	is	denied .
2 .	 All	other	claims	presented	in	this	case	are	dismissed .
Done	at	The	Hague,	this	28th	day	of	April,	2004,

[Signed]	President	Hans	van	Houtte

[Signed]	George	H .	Aldrich

[Signed]	John	R .	Crook

[Signed]	James	C .N .	Paul

[Signed]	Lucy	Reed
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