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i. introduction

a. summary of the Positions of the Parties
1 .	 This	Claim	(“Eritrea’s	Claim	17;”	“ER17”)	has	been	brought	to	the	

Commission	by	the	Claimant,	the	State	of	Eritrea	(“Eritrea”),	pursuant	to	Arti-
cle	5	of	the	Agreement	between	the	Go�ernment	of	the	Federal	Democratic	
Republic	of	Ethiopia	and	the	Go�ernment	of	the	State	of	Eritrea	of	December	
12,	2000	(“the	Agreement”) .	The	Claim	seeks	a	finding	of	the	liability	of	the	
Respondent,	 the	Federal	Democratic	Republic	of	Ethiopia	(“Ethiopia”),	 for	
loss,	damage	and	injury	suffered	by	the	Claimant	as	a	result	of	the	Respond-
ent’s	alleged	unlawful	treatment	of	its	Prisoners	of	War	(“POWs”)	who	were	
nationals	of	the	Claimant .	In	its	Statement	of	Claim,	the	Claimant	requested	
monetary	compensation,	costs,	and	such	other	relief	as	is	just	and	proper .	In	
its	Memorial,	the	Claimant	requests	additional	relief	in	the	form	of	orders:	(a)	
that	the	Respondent	cooperate	with	the	International	Committee	of	the	Red	
Cross	(“ICRC”)	in	effecting	an	immediate	release	of	all	remaining	POWs	it	
holds;	(b)	that	the	Respondent	return	personal	property	of	POWs	confiscated	
by	it;	and	(c)	that	the	Respondent	desist	from	displaying	information	and	pho-
tographs	of	POWs	to	public	�iew .

2 .	 The	Respondent	asserts	that	it	fully	complied	with	international	law	
in	its	treatment	of	POWs .	The	Respondent	denies	that	the	Commission	has	
jurisdiction	o�er	claims	relating	to	the	repatriation	of	POWs	and	o�er	se�eral	
claims	that	it	alleges	were	not	filed	by	December	12,	2001,	and	consequently	
were	extinguished	by	�irtue	of	Article	5,	paragraph	8,	of	the	Agreement .	The	
Respondent	also	objects	to	the	Claimant’s	requests	for	the	additional	relief	
in	the	form	of	orders	as	inappropriate	and	unnecessary	and,	with	respect	to	
repatriation,	as	beyond	the	power	of	the	Commission .

b. ethiopian PoW Camps
3 .	 Ethiopia	 interned	 a	 total	 of	 approximately	 2,600	 Eritrean	 POWs	

between	the	start	of	the	conflict	in	May	1998	and	No�ember	29,	2002,1	when	
all	remaining	Eritrean	POWs	registered	by	the	ICRC	were	released .

4 .	 Ethiopia	 utilized	 six	 permanent	 camps,	 some	 only	 briefly:	 Fiche,	
Bilate,	Feres	Mai,	Mai	Chew,	Mai	Kenetal	and	Dedessa .	Ethiopia	closed	each	
camp	upon	transfer	of	the	POWs	to	their	next	camp .

5 .	 Ethiopia	also	operated	se�eral	transit	camps,	where	POWs	were	held	
for	se�eral	days	or	weeks	upon	e�acuation	from	the	�arious	fronts,	includ-
ing:	Shogolle,	Sheraro,	Biyara,	Agebe,	Adi	Grat,	Bishuka,	Deda	Lalay,	Edaga	
Hamus,	Shelalo	and	Sheshebit .	Ethiopia	used	Shogolle,	which	is	located	on	the	

1	 The	ICRC	reported	registering	2,600	Eritrean	POWs	at	the	time	of	the	Agreement .	
ICRC,	ICRC repatriates 24 Ethiopian prisoners of war,	ICRC	Press	Release	01/40	(Gene�a,	
October	10,	2001) .
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outskirts	of	Addis	Ababa,	as	a	main	transit	camp	from	the	beginning	of	the	
conflict	until	October	2001 .	POWs	were	typically	held	at	Shogolle	for	one	to	
two	weeks	before	being	transferred	to	permanent	camps .

6 .	 In	1998,	Eritrean	POWs	taken	in	the	early	stages	of	the	conflict	were	
transferred	from	Shogolle	to	Fiche	and	Bilate .	In	June	and	July	1998,	approxi-
mately	148	male	and	fi�e	female	POWs	were	interned	at	Fiche,	which	was	located	
in	the	highlands	in	the	Oromia	region	approximately	120	kilometers	north	of	
Addis	Ababa	outside	the	town	of	Fiche .	In	July	1998,	the	Fiche	POWs	were	trans-
ferred	to	Bilate	where	they,	along	with	some	sixty	additional	prisoners,	remained	
until	they	were	transferred	to	Dedessa	in	June	1999 .	Bilate	was	located	on	the	
floor	of	the	Rift	Valley	area,	450	kilometers	south	of	Addis	Ababa .

7 .	 From	February	to	June	1999,	Ethiopia	interned	new	Eritrean	POWs	
at	Feres	Mai,	after	e�acuating	them	from	the	Deda	Lalay	or	Sheraro	transit	
camps .	Feres	Mai	was	located	in	the	northwestern	Tigray	region,	between	the	
towns	of	Adwa	and	Enticho .	Some	300	to	400	Eritrean	POWs,	including	some	
forty	women,	were	e�entually	interned	at	Feres	Mai .

8 .	 In	June	1999,	all	of	the	Feres	Mai	POWs	were	relocated	to	the	Mai	
Chew	camp .	Mai	Chew	was	located	in	the	Tigray	region,	north	of	Addis	Ababa	
and	about	120	kilometers	south	of	Mekele	just	outside	the	town	of	Mai	Chew .	
Approximately	360	male	and	forty	female	POWs	were	interned	at	Mai	Chew	
until,	in	September	1999,	they	were	transferred	to	Dedessa .

9 .	 From	May	to	June	2000,	Eritrean	POWs	who	were	captured	on	the	
Western	Front	were	first	held	in	the	Biyara	and	Sheraro	transit	camps	and	then	
transferred	to	Mai	Kenetal .	Mai	Kenetal,	which	was	in	operation	from	May	
2000	until	January	2001,	was	located	in	the	Tigray	region,	approximately	thirty	
kilometers	south	of	Adwa .	Some	1,500	to	2,000	Eritrean	prisoners,	including	
eight	to	ten	women,	were	interned	at	Mai	Kenetal .	In	August	2000,	the	major-
ity	of	the	POWs	were	transferred	to	Dedessa;	some	of	the	sick	and	wounded	
remained	until	their	repatriation	in	December	2000	and	January	2001 .

10 .	 All	of	the	remaining	Eritrean	POWs	were	e�entually	transferred	to	
the	Dedessa	camp,	which	was	opened	in	June	1999 .	Dedessa	was	originally	
constructed	by	the	Derg,	the	prior	Ethiopian	go�ernment,	as	a	military	train-
ing	base .	When	the	Mai	Kenetal	prisoners	were	mo�ed	to	Dedessa	in	August	
2000,	they	joined	other	POWs	formerly	held	at	Bilate,	Mai	Chew	and	Feres	
Mai .	Dedessa	 is	 located	 in	 the	Oromia	region	 in	 the	�alley	of	 the	Dedessa	
Ri�er,	300	kilometers	west	of	Addis	Ababa .	Dedessa	was	used	until	No�ember	
29,	2002,	when	all	remaining	Eritrean	POWs	were	released .

C. General Comment by the Commission
11 .	 As	the	findings	in	this	Award	and	in	the	related	Award	in	Ethiopia’s	

Claim	4	describe,	there	were	significant	difficulties	in	both	Parties’	perform-
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ance	of	important	legal	obligations	for	the	protection	of	POWs .	Ne�ertheless,	
the	Commission	must	record	an	important	preliminary	point	that	pro�ides	
essential	context	for	what	follows .	Based	on	the	extensi�e	e�idence	adduced	
during	these	proceedings,	the	Commission	belie�es	that	both	Parties	had	a	
commitment	to	the	most	fundamental	principles	bearing	on	prisoners	of	war .	
Both	Parties	conducted	organized,	official	training	programs	to	instruct	their	
troops	on	procedures	 to	be	 followed	when	POWs	are	 taken .	 In	contrast	 to	
many	other	contemporary	armed	conflicts,	both	Eritrea	and	Ethiopia	regu-
larly	and	consistently	took	POWs .	Enemy	personnel	who	were	hors de combat	
were	mo�ed	away	from	the	battlefield	to	conditions	of	greater	safety .	Further,	
although	these	cases	in�ol�e	two	of	the	poorest	countries	in	the	world,	both	
made	significant	efforts	to	pro�ide	for	the	sustenance	and	care	of	the	POWs	
in	their	custody .

12 .	 There	were	deficiencies	of	performance	on	both	sides,	sometimes	
significant,	 occasionally	 gra�e .	 Ne�ertheless,	 the	 e�idence	 in	 these	 cases	
shows	that	both	Eritrea	and	Ethiopia	endea�ored	to	obser�e	their	fundamen-
tal	humanitarian	obligations	to	collect	and	protect	enemy	soldiers	unable	to	
resist	on	the	battlefield .	The	Awards	in	these	cases,	and	the	difficulties	that	they	
identify,	must	be	read	against	this	background .

ii. Proceedings

13 .	 The	Commission	informed	the	Parties	on	August	29,	2001	that	it	
intended	to	conduct	proceedings	in	Go�ernment-to-Go�ernment	claims	in	
two	stages,	first	concerning	 liability,	and	second,	 if	 liability	 is	 found,	con-
cerning	damages .	This	Claim	was	filed	on	December	12,	2001 .	A	Statement	
of	Defense	was	filed	on	April	15,	2002 .	The	Claimant’s	Memorial	was	filed	on	
August	1,	2002,	and	the	Respondent’s	Counter-Memorial	was	filed	on	No�em-
ber	1,	2002 .	A	hearing	on	the	issue	of	liability	was	held	at	the	Peace	Palace	in	
December	2002	in	conjunction	with	a	hearing	in	the	related	Claim	4	of	the	
Federal	Democratic	Republic	of	Ethiopia .

iii. Jurisdiction

a. Jurisdiction over Claims arising  
subsequent to december 12, 2000

14 .	 Article	5,	paragraph	1,	of	the	Agreement	defines	the	jurisdiction	
of	the	Commission .	It	pro�ides,	inter alia,	that	the	Commission	is	to	decide	
through	binding	arbitration	claims	for	all	loss,	damage	or	injury	by	one	Go�-
ernment	against	the	other	that	are	related	to	the	earlier	conflict	between	them	
and	that	result	from	“�iolations	of	international	humanitarian	law,	including	
the	1949	Gene�a	Con�entions,	or	other	�iolations	of	international	law .”
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15 .	 In	this	Claim,	as	in	Ethiopia’s	Claim	4,	each	Party	contends	that	the	
other’s	treatment	of	POWs	following	the	outbreak	of	hostilities	in	May	1998	
did	not	meet	go�erning	standards	of	international	law .	Both	Claims	proceed	
from	the	premise,	which	the	Commission	fully	shares,	that	the	Agreement	
clearly	establishes	the	Commission’s	jurisdiction	o�er	claims	regarding	the	
treatment	of	POWs	in	the	period	after	hostilities	began	in	May	1998	until	the	
conclusion	of	the	Agreement	on	December	12,	2000 .	Claims	relating	to	the	
treatment	of	POWs	during	that	period	clearly	relate	to	the	conflict;	are	for	loss,	
damage	or	injury	by	one	Go�ernment	against	the	other;	and	in�ol�e	alleged	
�iolations	of	applicable	international	law .

16 .	 The	Parties	do	not	agree,	howe�er,	whether	the	Commission	has	
jurisdiction	o�er	claims	in�ol�ing	e�ents	after	the	Agreement	was	conclud-
ed .	Eritrea	has	brought	two	types	of	claims	in�ol�ing	e�ents	after	December	
12,	2000:	(a)	continued	treatment	of	POWs	that	did	not	meet	the	standards	
required	 by	 international	 law,	 and	 (b)	 the	 failure	 of	 Ethiopia	 to	 repatriate	
POWs	without	delay	after	the	cessation	of	hostilities	as	required	by	customary	
international	law	and	by	Article	118	of	the	Gene�a	Con�ention	Relati�e	to	the	
Treatment	of	Prisoners	of	War,	August	12,	1949	(“Gene�a	Con�ention	III”) .2	
Ethiopia	maintains	in	this	Claim	and	in	its	related	Claim	4,	that	the	Agree-
ment	does	not	grant	the	Commission	jurisdiction	o�er	claims	based	upon	the	
treatment	of	POWs	that	arose	subsequent	to	December	12,	2000,	including	
claims	for	delays	in	their	repatriation .	Consequently,	Ethiopia	made	no	claims	
of	that	sort .	Howe�er,	in	its	Memorial	in	its	Claim	4	and	during	the	hearing,	
Ethiopia	asserted	that,	should	the	Commission	determine	that	it	has	jurisdic-
tion	o�er	�iolations	of	the	Gene�a	Con�ention	III	requirement	of	repatriation	
of	POWs	without	delay	after	the	cessation	of	acti�e	hostilities,	“the	Commis-
sion	should	also	find	that	Eritrea	failed	to	repatriate	Ethiopian	POWs	with	all	
due	dispatch	in	accordance	with	the	jus in bello.”3

17 .	 In	its	Counter-Memorial	for	this	Claim,	Ethiopia	referred	to	Arti-
cle		2	of	the	Agreement,	which,	in	rele�ant	part,	pro�ides:

Article 2
1 .	 In	 fulfilling	 their	obligations	under	 international	humanitarian	 law,	
including	the	1949	Gene�a	Con�entions	relati�e	to	the	protection	of	�ictims	
of	armed	conflict	(“1949	Gene�a	Con�entions”),	and	in	cooperation	with	the	
International	Committee	of	the	Red	Cross,	the	parties	shall	without	delay	
release	and	repatriate	all	prisoners	of	war .

18 .	 Ethiopia	pointed	out	that	the	Commission	had	earlier	decided,	in	its	
Decision	No .	1,	that	“claims	regarding	the	interpretation	or	implementation	
of	the	Agreement	as	such	are	not	within	[its]	grant	of	jurisdiction .”	Ethiopia	
asserts	that	repatriation	of	POWs	is	go�erned	by	Article	2	of	the	Agreement,	

2	 75	U .N .T .S .	p .	135;	6	U .S .T .	p .	3316 .
3	 Ethiopia’s	Claim	4,	Prisoners	of	War,	Memorial,	filed	by	Ethiopia	on	August	1,	

2002,	p .	283	[hereinafter	ET04	MEM] .
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rather	than	by	Gene�a	Con�ention	III,	that	the	Commission	could	not	decide	
Eritrea’s	claims	with	respect	to	repatriation	of	POWs	without	thereby	deciding	
compliance	with	Article	2,	and	that	these	are	additional	reasons	why	the	Com-
mission	has	no	jurisdiction	o�er	claims	relating	to	repatriation .

19 .	 Prior	to	the	filing	of	claims,	the	Commission	had	addressed	the	tem-
poral	scope	of	its	jurisdiction	in	its	Decision	No .	1,	issued	on	July	24,	2001 .	
That	part	of	the	decision,	rendered	following	consultations	with	the	Parties,	
was	as	follows:

The	Commission	has	concluded	that	certain	claims	associated	with	e�ents	
after	12	December	2000	may	also	“relate	to”	the	conflict,	if	a	party	can	dem-
onstrate	that	those	claims	arose	as	a	result	of	the	armed	conflict	between	
the	parties,	or	occurred	in	the	course	of	measures	to	disengage	contending	
forces	or	otherwise	to	end	the	military	confrontation	between	the	two	sides .	
These	might	include,	for	example,	claims	by	either	party	regarding	alleged	
�iolations	of	international	law	occurring	while	armed	forces	are	being	with-
drawn	from	occupied	territory	or	otherwise	disengaging	in	the	period	after	
12	December	2000 .	Any	such	claims	must	be	filed	within	the	filing	period	
established	by	the	Agreement .	Moreo�er,	as	noted	in	Part	A	abo�e,	the	Com-
mission	does	not	ha�e	jurisdiction	o�er	claims	for	alleged	breaches	of	the	
Agreement .

20 .	 It	is	beyond	dispute	that	all	the	persons	who	are	the	subject	of	the	
present	claims	became	POWs	during	the	armed	conflict	that	ended	with	the	
conclusion	of	the	Agreement	on	December	12,	2000 .	The	Commission	belie�es	
that	the	timely	release	and	repatriation	of	POWs	is	clearly	among	the	types	of	
measures	associated	with	disengaging	contending	forces	and	ending	the	military	
confrontation	between	the	two	Parties	that	fall	within	the	scope	of	its	Decision	
No .	1 .	In	that	connection,	international	law	and	practice	recognize	the	impor-
tance	of	the	timely	release	and	return	of	POWs,	as	demonstrated	by	Article	118	
of	Gene�a	Con�ention	III	which	requires	 that	 such	POWs	“be	released	and	
repatriated	without	delay	following	the	cessation	of	acti�e	hostilities .”

21 .	 The	Commission	holds	that	a	claim	based	upon	alleged	mistreat-
ment	of	such	POWs	subsequent	to	December	12,	2000,	and	a	claim	based	upon	
an	allegedly	unjustified	delay	in	their	subsequent	release	and	repatriation	are	
claims	that	arose	as	a	result	of	the	armed	conflict	between	the	Parties	and	
relate	to	that	conflict	within	the	meaning	of	its	Decision	No .	1 .	Consequently,	
the	Commission	finds	that	the	mere	fact	that	a	claim	relates	to	alleged	mis-
treatment	of	POWs	subsequent	to	December	12,	2000,	does	not	depri�e	the	
Commission	of	jurisdiction	o�er	that	claim .

22 .	 The	Commission	finds	uncon�incing	Ethiopia’s	further	arguments	
that	Article	2	of	the	Agreement	effecti�ely	replaced	Article	118	of	Gene�a	Con-
�ention	III	as	the	go�erning	law	and	that	the	Commission	could	not	exercise	
jurisdiction	o�er	Eritrea’s	claim	based	on	Article	118	without	thereby	deciding	
whether	Ethiopia	was	in	breach	of	its	obligations	under	Article	2	of	the	Agree-
ment .	It	frequently	occurs	in	international	law	that	a	party	finds	itself	subject	

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



	 Part	II—prisoners	of	war	 	
	 eritrea’s	claim		17	 35

to	cumulati�e	obligations	arising	independently	from	multiple	sources .4	Arti-
cle	2	itself	recognizes	that	the	rele�ant	repatriation	obligations	are	obligations	
“under	international	humanitarian	law,	including	the	1949	Gene�a	Con�en-
tions .	 .	 .	 .”	Article	5	of	the	Agreement	grants	the	Commission	jurisdiction	o�er	
all	claims	related	to	the	conflict	that	result	from	�iolations	of	the	1949	Gene�a	
Con�entions	or	from	other	�iolations	of	international	law .	The	Commission	
finds	no	basis	in	the	text	of	either	Article	2	or	Article	5	for	the	conclusion	that	
its	jurisdiction	o�er	claims	co�ered	by	Article	5	is	repealed	or	impaired	by	the	
pro�isions	of	Article	2 .	Consequently,	the	Commission	finds	that	it	has	juris-
diction	o�er	Eritrea’s	claims	concerning	the	repatriation	of	POWs .	Ne�erthe-
less,	in	dealing	with	those	claims,	the	Commission	shall	exercise	care	to	a�oid	
assuming	or	exercising	jurisdiction	o�er	any	claims	concerning	compliance	
with	Article	2	of	the	Agreement .

b. Jurisdiction over Claims not filed by  
december 12, 2001

23 .	 Ethiopia	challenges	the	jurisdiction	of	the	Commission	o�er	se�-
eral	claims	asserted	by	Eritrea	in	its	Memorial	which,	Ethiopia	asserts,	were	
not	included	in	Eritrea’s	Statement	of	Claim	on	December	12,	2001,	and	con-
sequently	were	extinguished	by	the	terms	of	Article	5,	paragraph	8,	of	 the	
Agreement .	The	Parties	agree	that	the	Agreement	extinguished	any	claims	not	
filed	with	the	Commission	by	that	date .	The	question	before	the	Commission,	
therefore,	 is	 to	determine	whether	any	claims	asserted	by	Eritrea	were	not	
among	the	claims	presented	in	its	Statement	of	Claim .

24 .	 The	following	claims	asserted	by	Eritrea	in	its	Memorial	are	subject	
to	this	challenge:

1 .	 The	claim	that	POWs	were	subjected	to	insults	and	public	curiosity,	con-
trary	to	Article	13	of	Gene�a	Con�ention	III,	including	the	related	request	
for	an	order;
2 .	 The	claim	that	female	POWs	were	accorded	inappropriate	housing	and	
sanitation	conditions,	contrary	to	Articles	25	and	29;
3 .	 The	claim	the	POWs	were	mistreated	during	transfers	between	camps,	
contrary	to	Article	46;	and
4 .	 The	 claim	 for	 mistreatment	 of	 non-POW	 ci�ilians	 held	 in	 POW	
camps .
25 .	 The	Commission	finds	that	the	first	three	of	these	claims	were	not	

identified	in	Eritrea’s	Statement	of	Claim	sufficiently	to	satisfy	the	jurisdic-
tional	requirements	of	the	Agreement .	The	Commission’s	Rules	of	Procedure	
indicate	the	requirements	for	filing	a	claim .	Under	Article	24(3)(c)	and	(d)	of	
the	Rules,	Statements	of	Claim	must	include	“a	statement	of	the	facts	support-

4	 Case	concerning	Military	and	Paramilitary	Acti�ities	In	and	Against	Nicaragua	
(Nicar. v. U.S.),	1986	I .C .J .	p .	14	paras .	174–178	(June	27) .
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ing	the	claim	or	claims”	and	identify	“the	�iolation	or	�iolations	of	interna-
tional	law	on	the	basis	of	which	the	claim	or	claims	are	alleged	to	ha�e	arisen .”	
These	requirements	are	not	empty	formalities .	They	ser�e	the	�ital	function	of	
ensuring	that	Respondents	are	gi�en	a	fair	indication	from	the	outset	of	what	
they	must	answer	in	the	claims	filed	against	them .	This	is	particularly	impor-
tant	in	these	proceedings,	where	each	side	has	only	two	written	pleadings	and	
limited	time	to	de�elop	its	defenses	to	a	claim .

26 .	 Most	of	the	claims	asserted	in	Eritrea’s	Memorial	were	indicated	
quite	specifically	in	its	Statement	of	Claim,	in	which	both	the	nature	of	the	
alleged	illegal	act	and	the	rele�ant	specific	pro�isions	of	Gene�a	Con�ention	
III	were	indicated .	These	first	three	challenged	claims	are	of	a	different	charac-
ter .	The	claim	that	POWs	were	wrongly	subjected	to	insults	and	public	curios-
ity	rests	largely	on	allegations	that	Ethiopia	placed	photographs	and	personal	
information	concerning	numerous	POWs	on	a	website .	Howe�er,	these	matters	
were	not	mentioned	in	the	December	2001	Statement	of	Claim .	Indeed,	dur-
ing	the	hearing,	Eritrea	acknowledged	that	it	had	only	learned	of	the	website	
se�eral	months	after	the	claims	were	filed .5	Neither	of	the	other	two	challenged	
claims	(failure	to	pro�ide	female	prisoners	with	proper	housing	and	sanitary	
facilities	and	the	abuse	of	prisoners	during	transfer)	was	identified	with	the	
degree	of	clarity	required	to	permit	balanced	and	informed	proceedings .	There	
are	se�eral	general	references	to	alleged	mistreatment	of	female	POWs,	dealt	
with	elsewhere	in	this	Award,	and	generalized	allegations	of	physical	abuse	of	
POWs	in	Eritrea’s	Statement	of	Claim,	but	these	were	not	sufficient	to	gi�e	the	
Respondent	fair	warning	of	what	it	had	to	answer .	Consequently,	the	first	three	
claims	listed	abo�e	were	extinguished	pursuant	to	Article	5,	paragraph	8,	of	
the	Agreement	and	cannot	be	considered	by	the	Commission .

27 .	 This	ruling	does	not	mean	that	the	Statements	of	Claim	freeze	the	
issues	 before	 the	 Commission .	 The	 Commission	 understands	 that,	 during	
the	proceedings,	the	Parties	may	wish	to	refine	their	legal	theories	or	present	
more	detailed	or	accurate	portrayals	of	the	underlying	facts .	Article	26	of	the	
Commission’s	Rules	of	Procedure	permits	this	within	appropriate	limits .	The	
Commission	also	recognizes	that	certain	e�idence	submitted	in	support	of	
these	extinguished	claims	is	appropriate	for	consideration	in	the	context	of	
other	properly	filed	claims,	and	it	has	considered	such	e�idence	in	deciding	
those	claims .

28 .	 The	Commission	also	agrees	 that	 the	 fourth	of	 these	challenged	
claims	is	not	before	it	in	the	present	claim,	but	that	is	for	a	different	reason .	
All	mistreatment	of	ci�ilians	is	the	subject	of	other	claims	by	both	Parties,	
which	are	to	be	heard	and	decided	in	a	separate	proceeding .

29 .	 All	other	claims	asserted	by	Eritrea	in	this	proceeding	are	within	
the	jurisdiction	of	the	Commission .

5	 Transcript	of	 the	Eritrea/Ethiopia	Claims	Commission	Hearings	of	December	
3–14,	2002,	Peace	Palace,	The	Hague,	p .	44	[hereinafter	Transcript] .
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C. additional relief
30 .	 With	respect	 to	Ethiopia’s	objections	to	Eritrea’s	requests	 in	this	

Claim	for	additional	relief	 in	the	form	of	orders,	the	Commission	reser�es	
those	issues	to	be	dealt	with	as	part	of	its	decisions	on	the	merits .

iV. The merits

a. applicable law
31 .	 Article	5,	paragraph	13,	of	the	Agreement	pro�ides	that	“in	consid-

ering	claims,	the	Commission	shall	apply	rele�ant	rules	of	international	law .”	
Article	19	of	the	Commission’s	Rules	of	Procedure	is	modeled	on	the	familiar	
language	of	Article	38,	paragraph	1,	of	the	Statute	of	the	International	Court	
of	Justice .	It	directs	the	Commission	to	look	to:

1 .	 International	con�entions,	whether	general	or	particular,	establishing	
rules	expressly	recognized	by	the	parties;	
2 .	 International	custom,	as	e�idence	of	a	general	practice	accepted	as	law;
3 .	 The	general	principles	of	law	recognized	by	ci�ilized	nations;
4 .	 Judicial	 and	arbitral	decisions	and	 the	 teachings	of	 the	most	highly	
qualified	publicists	of	the	�arious	nations,	as	subsidiary	means	for	the	deter-
mination	of	rules	of	law .
32 .	 The	most	ob�iously	rele�ant	source	of	law	for	the	present	Award	is	

Gene�a	Con�ention	III .	Both	Parties	refer	extensi�ely	to	the	Con�ention	in	
their	pleadings,	and	the	e�idence	demonstrates	that	both	Parties	relied	upon	
it	for	the	instruction	of	their	armed	forces	and	for	the	rules	of	the	camps	in	
which	they	held	POWs .	The	Parties	agree	that	the	Con�ention	was	applicable	
from	August	14,	2000,	the	date	of	Eritrea’s	accession,	but	they	disagree	as	to	its	
applicability	prior	to	that	date .

33 .	 Ethiopia	signed	the	four	Gene�a	Con�entions	in	1949	and	ratified	
them	in	1969 .	Consequently,	they	were	in	force	in	Ethiopia	in	1993	when	Erit-
rea	became	an	independent	State .	Successor	States	often	seek	to	maintain	sta-
bility	of	treaty	relationships	after	emerging	from	within	the	borders	of	another	
State	by	announcing	their	succession	to	some	or	all	of	the	treaties	applicable	
prior	to	their	independence .	Indeed,	treaty	succession	may	happen	automati-
cally	for	certain	types	of	treaties .6	Howe�er,	 the	Commission	has	not	been	
shown	e�idence	that	would	permit	it	to	find	that	such	automatic	succession	
to	the	Gene�a	Con�entions	occurred	in	the	exceptional	circumstances	here,	
desirable	though	such	succession	would	be	as	a	general	matter .	From	the	time	
of	its	independence	from	Ethiopia	in	1993,	senior	Eritrean	officials	made	clear	
that	Eritrea	did	not	consider	itself	bound	by	the	Gene�a	Con�entions .

6	 Case	concerning	the	Gabcíko�o-Nagymaros	Project	(Hung ./Slo� .),	1997	I .C .J .	p .	
7	para .	123	(Sept .	25) .
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34 .	 During	the	period	of	the	armed	conflict	and	prior	to	these	proceed-
ings,	Ethiopia	likewise	consistently	maintained	that	Eritrea	was	not	a	party	to	
the	Gene�a	Con�entions .7	The	ICRC,	which	has	a	special	interest	and	respon-
sibility	for	promoting	compliance	with	the	Gene�a	Con�entions,	likewise	did	
not	at	that	time	regard	Eritrea	as	a	party	to	the	Con�entions .8

35 .	 Thus,	it	is	e�ident	that	when	Eritrea	separated	from	Ethiopia	in	1993	
it	had	a	clear	opportunity	to	make	a	statement	affirming	its	succession	to	the	
Con�entions,	but	the	e�idence	shows	that	it	refused	to	do	so .	It	consistently	
refused	to	do	so	subsequently,	and	in	2000,	when	it	decided	to	become	a	party	
to	the	Con�entions,	it	did	so	by	accession,	not	by	succession .	While	it	may	be	
that	continuity	of	treaty	relationships	often	can	be	presumed,	absent	facts	to	
the	contrary,	no	such	presumption	could	properly	be	made	in	the	present	case	
in	�iew	of	these	facts .	These	unusual	circumstances	render	the	present	situation	
�ery	different	from	that	addressed	in	the	Judgement	by	the	Appeals	Chamber	
of	the	International	Tribunal	for	the	Former	Yugosla�ia	in	the	Čelebići Case.9	
It	is	clear	here	that	neither	Eritrea,	Ethiopia	nor	the	depository	of	the	Con�en-
tions,	the	Swiss	Federal	Council,	considered	Eritrea	a	party	to	the	Con�entions	
until	it	acceded	to	them	on	August	14,	2000 .	Thus,	from	the	outbreak	of	the	
conflict	in	May	1998	until	August	14,	2000,	Eritrea	was	not	a	party	to	Gene�a	
Con�ention	III .	Ethiopia’s	argument	to	the	contrary,	in	reliance	upon	Article	
34	of	the	Vienna	Con�ention	on	Succession	of	States	in	Respect	of	Treaties,10	
cannot	pre�ail	o�er	these	facts .

36 .	 Although	Eritrea	was	not	a	party	to	the	Gene�a	Con�entions	prior	
to	its	accession	to	them,	the	Con�entions	might	still	ha�e	been	applicable	dur-
ing	the	armed	conflict	with	Ethiopia	pursuant	to	the	final	pro�ision	of	Article	
2	common	to	all	four	Con�entions,	which	states:

Although	one	of	the	Powers	in	conflict	may	not	be	a	party	to	the	present	
Con�ention,	the	Powers	who	are	parties	thereto	shall	remain	bound	by	it	in	
their	mutual	relations .	They	shall	furthermore	be	bound	by	the	Con�ention	
in	relation	to	the	said	Power,	if	the	latter	accepts	and	applies	the	pro�isions	
thereof .

7	 Both	Parties	referred	to	the	Statement	by	Mr .	Minelik	Alemu,	Obser�er	for	Ethio-
pia	at	the	Fiftieth	Session	of	the	U .N .	Sub-Commission	on	the	Pre�ention	of	Discrimina-
tion	and	Protection	of	Minorities	under	Item	10	on	“Freedom	of	Mo�ement”	in	the	Exer-
cise	of	the	Right	of	Reply	(Gene�a,	August	24,	1998),	available at	<http://www .ethemb .
se/s980824_2 .htm> .	See	ET04	MEM	p .	34	note	97,	p .	57	note	241,	p .	146	note	616;	Professor	
Brilmayer,	Transcript	p .	62 .

8	 ICRC,	“Ethiopia-Eritrea:	Aid	for	medical	facilities	and	the	displaced”,	ICRC News 
98/23,	June	12,	1998,	in	Eritrea’s	Claim	17,	Prisoners	of	War,	Memorial,	filed	by	Eritrea	on	
August	1,	2002,	Documentary	Annex	p .	40	[hereinafter	ER17	MEM] .

9	 Čelebići	Case	(The Prosecutor v. Delalic	et	al .),	2001	ICTY	Appeals	Chamber	Judge-
ment	Case	No .	IT-96-21-A	(Feb .	20) .

10	 1946	U .N .T .S .	p .	3;	17	I .L .M .	p .	1488 .
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37 .	 Howe�er,	the	e�idence	referred	to	abo�e	clearly	demonstrates	that,	
prior	to	its	accession,	Eritrea	had	not	accepted	the	Con�entions .	This	non-
acceptance	was	also	demonstrated	by	Eritrea’s	refusal	to	allow	the	representa-
ti�es	of	the	ICRC	to	�isit	the	POWs	it	held	until	after	its	accession	to	the	Con-
�entions .

38 .	 Consequently,	the	Commission	holds	that,	with	respect	to	matters	
prior	to	August	14,	2000,	the	law	applicable	to	the	armed	conflict	between	
Eritrea	and	Ethiopia	is	customary	international	law .	In	its	pleadings,	Eritrea	
recognizes	that,	for	most	purposes,	“the	distinction	between	customary	law	
regarding	POWs	and	the	Gene�a	Con�ention	III	is	not	significant .”11	It	does,	
howe�er,	offer	as	examples	of	the	more	technical	and	detailed	pro�isions	of	the	
Con�ention	that	it	considers	not	applicable	as	customary	law	the	right	of	the	
ICRC	to	�isit	POWs,	the	permission	of	the	use	of	tobacco	in	Article	26,	and	the	
requirement	of	canteens	in	Article	28 .	It	also	suggests	that	payment	of	POWs	
for	labor	and	certain	burial	requirements	for	deceased	POWs	should	not	be	
considered	part	of	customary	international	law .12	Eritrea	cites	the	von Leeb	
decision	of	the	Allied	Military	Tribunal	in	1948	as	supporti�e	of	its	position	
on	this	question .13

39 .	 Gi�en	the	nearly	uni�ersal	acceptance	of	the	four	Gene�a	Con�en-
tions	of	1949,	the	question	of	the	extent	to	which	their	pro�isions	ha�e	become	
part	of	customary	international	law	arises	today	only	rarely .	The	Commission	
notes	that	the	von Leeb	case	(which	found	that	numerous	pro�isions	at	the	core	
of	the	1929	Con�ention	had	acquired	customary	status)	addressed	the	extent	
to	which	the	pro�isions	of	a	con�ention	concluded	in	1929	had	become	part	of	
customary	international	law	during	the	Second	World	War,	that	is,	a	conflict	
that	occurred	ten	to	sixteen	years	later .	In	this	Claim,	the	Commission	faces	
the	question	of	the	extent	to	which	the	pro�isions	of	a	con�ention	concluded	
in	1949	and	since	adhered	to	by	almost	all	States	had	become	part	of	custom-
ary	international	law	during	a	conflict	that	occurred	fifty	years	later .	Moreo-
�er,	treaties,	like	the	Gene�a	Con�entions	of	1949,	that	de�elop	international	
humanitarian	law	are,	by	their	nature,	legal	documents	that	build	upon	the	
foundation	laid	by	earlier	treaties	and	by	customary	international	law .14	These	
treaties	are	concluded	for	the	purpose	of	creating	a	treaty	law	for	the	parties	
to	the	con�ention	and	for	the	related	purpose	of	codifying	and	de�eloping	
customary	international	law	that	is	applicable	to	all	nations .	The	Gene�a	Con-
�entions	of	1949	successfully	accomplished	both	purposes .

11	 ER17	MEM	p .	19 .
12	 Eritrea’s	Claim	17,	Prisoners	of	War,	Counter-Memorial	to	ER17	MEM,	filed	by	

Ethiopia	on	No�ember	1,	2002,	pp .	27–28	[hereinafter	ER17	CM] .
13	 U.S. v. Wilhelm von Leeb,	et	al .,	in	Trials of War Criminals before the Nuremberg 

Military Tribunals under Control Council Law,	No .	10,	Volume	XI,	p .	462	(United	States	
Go�ernment	Printing	Office,	Washington	D .C .	1950) .

14	 See	Richard	R .	Baxter,	Multilateral Treaties as Evidence of Customary Interna-
tional Law,	41	Brit .	Y .B .	Int’l	L .	pp .	275,	286	(1965–66) .
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40 .	 Certainly,	there	are	important	modern	authorities	for	the	proposi-
tion	that	the	Gene�a	Con�entions	of	1949	ha�e	largely	become	expressions	of	
customary	international	law,	and	both	Parties	to	this	case	agree .15	The	mere	
fact	that	they	ha�e	obtained	nearly	uni�ersal	acceptance	supports	this	conclu-
sion .16	There	are	also	similar	authorities	 for	 the	proposition	that	rules	 that	
commend	themsel�es	to	the	international	community	in	general,	such	as	rules	
of	international	humanitarian	law,	can	more	quickly	become	part	of	custom-
ary	international	law	than	other	types	of	rules	found	in	treaties .17	The	Com-
mission	agrees .

41 .	 Consequently,	 the	 Commission	 holds	 that	 the	 law	 applicable	 to	
this	Claim	is	customary	international	law,	including	customary	international	
humanitarian	law,	as	exemplified	by	the	rele�ant	parts	of	the	four	Gene�a	Con-
�entions	of	1949 .	The	frequent	in�ocation	of	pro�isions	of	Gene�a	Con�ention	
III	by	both	Parties	in	support	of	their	claims	and	defenses	is	fully	consistent	
with	this	holding .	Whene�er	either	Party	asserts	that	a	particular	rele�ant	
pro�ision	of	those	Con�entions	should	not	be	considered	part	of	customary	
international	law	at	the	rele�ant	time,	the	Commission	will	decide	that	ques-
tion,	and	the	burden	of	proof	will	be	on	the	asserting	Party .

42 .	 Contrary	to	the	argument	of	Ethiopia,	the	Commission	does	not	
understand	the	reference	to	the	Gene�a	Con�entions	of	1949	in	Article	5,	para-
graph	1,	of	the	Agreement	as	a	choice	of	law	pro�ision	meaning	that	the	Con-
�entions	in	all	their	details	became	binding	as	treaty	law	retroacti�ely	upon	
Eritrea	once	it	acceded	to	them .	That	reference	to	the	Con�entions	was	appro-
priate	simply	because,	prior	to	the	conclusion	of	the	Agreement	on	December	
12,	2000,	both	nations	had	become	Parties	to	the	Con�entions .

b. evidentiary issues
1. Quantum of Proof Required

43 .	 The	 Commission’s	 brief	 Rules	 of	 Procedure	 regarding	 e�idence	
reflect	common	international	practice .	Articles	14 .1	and	14 .2	state:

14 .1	 Each	party	shall	ha�e	the	burden	of	pro�ing	the	facts	it	relies	on	to	
support	its	claim	or	defense .
14 .2	 The	Commission	shall	determine	the	admissibility,	rele�ance,	mate-
riality	and	weight	of	the	e�idence	offered .

15	 See,	e .g .,	Legality of the Threat or Use of Nuclear Weapons,	1996	I .C .J .	p .	226	para .	
79	(July	8);	Report	of	the	Secretary-General	Pursuant	to	Paragraph	2	of	Security	Council	
Resolution	808	(May	3,	1993),	U .N .	Doc .	S/25704,	para .	35;	The Handbook of Humanitarian 
Law in Armed Conflicts	p .	24	(Dieter	Fleck	ed .,	Oxford	Uni�ersity	Press,	1995);	and	Theo-
dor	Meron,	Human Rights and Humanitarian Norms as Customary Law	p .	45	(Clarendon	
Press,	1989) .

16	 See,	e.g.,	Jonathan	I .	Charney,	International Agreements and the Development of 
Customary International Law,	61	Wash .	L .	Re� .	p .	971	(1986) .

17	 See, e.g.,	Meron,	supra	note	15	at	pp .	56–58 .
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44 .	 Also	reflecting	common	international	practice,	 the	Rules	do	not	
articulate	the	quantum	or	degree	of	proof	that	a	party	must	present	to	meet	
this	burden	of	proof .

45 .	 At	 the	hearing,	 counsel	 for	both	Parties	 carefully	addressed	 the	
quantum	or	le�el	of	proof	to	be	required,	describing	the	appropriate	quan-
tum	in	�ery	similar	terms .	Counsel	for	Ethiopia	indicated	that	in	assessing	
its	requests	for	findings	of	systematic	and	widespread	�iolations	of	interna-
tional	law	by	Eritrea,	“the	bar	should	be	set	�ery	high,”	particularly	gi�en	the	
seriousness	of	the	�iolations	alleged .	Ethiopia	accordingly	proposed	that	the	
Commission	should	require	e�idence	that	is	“�ery	compelling,	�ery	credible,	
�ery	con�incing .”18	Counsel	for	Eritrea	largely	agreed,	also	noting	the	gra�ity	
of	the	�iolations	alleged	and	urging	the	Commission	to	require	“clear	and	con-
�incing”	e�idence .19	In	their	written	or	oral	pleadings,	both	sides	cited	juris-
prudence	of	the	International	Court	of	Justice	indicating	the	need	for	a	high	
degree	of	certainty	in	matters	in�ol�ing	gra�e	charges	against	a	state .20

46 .	 The	Commission	agrees	with	the	essence	of	the	position	ad�ocat-
ed	by	both	Parties .	Particularly	in	light	of	the	gra�ity	of	some	of	the	claims	
ad�anced,	the	Commission	will	require	clear	and	con�incing	e�idence	in	sup-
port	of	its	findings .

47 .	 The	Commission	does	not	accept	any	suggestion	that,	because	some	
claims	may	 in�ol�e	allegations	of	potentially	criminal	 indi�idual	conduct,	
it	 should	apply	an	e�en	higher	standard	of	proof	corresponding	 to	 that	 in	
indi�idual	criminal	proceedings .	The	Commission	is	not	a	criminal	tribunal	
assessing	indi�idual	criminal	responsibility .	It	must	instead	decide	whether	
there	ha�e	been	breaches	of	international	law	based	on	normal	principles	of	
state	responsibility .	The	possibility	that	particular	findings	may	in�ol�e	�ery	
serious	matters	does	not	change	the	international	law	rules	to	be	applied	or	
fundamentally	transform	the	quantum	of	e�idence	required .

2. Proof of Facts
48 .	 Eritrea	presented	sixty-se�en	signed	declarations	with	its	Memorial	

and	ten	with	its	Counter-Memorial .	Of	the	declarants	whose	declarations	were	
submitted	with	the	Memorial,	forty-eight	were	former	POWs	and	ten	were	
former	ci�ilian	internees .	Most	of	these	declarants	were	among	the	sick	or	
wounded	released	after	cessation	of	hostilities	in	December	2000	or	in	January	
or	March	2001 .	Eritrea	also	submitted	copies	of	newspaper	articles	and	public	
statements,	�oluminous	medical	and	hospital	records,	receipts	for	expendi-
tures	related	to	POWs,	and	other	documents .	At	the	hearing,	Eritrea	presented	
as	a	fact	witness	one	former	ci�ilian	internee,	who	had	been	interned	at	Fiche,	
Bilate	and	Dedessa;	as	a	fact	and	expert	witness,	Dr .	Haile	Mehtsum,	Health	

18	 Professor	Murphy,	Transcript	p .	185 .
19	 Professor	Crawford,	Transcript	pp .	333–334 .
20 See, e.g.,	ET04	MEM	p .	47;	Transcript	pp .	333–334 .
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Officer	 for	 the	Ministry	of	Defense,	Surgeon	General	and	former	Minister	
of	Health	of	Eritrea;	and	as	a	 fact	witness,	Dr .	Fetsumberhan	Gebrenegus,	
a	psychiatrist	and	the	medical	director	of	St .	Mary’s	Psychiatric	Hospital	in	
Asmara .	In	defense,	Ethiopia	presented	as	a	fact	witness	Major	Tadege	Yohala,	
deputy	commander	of	Feres	Mai	and	Mai	Chew	and	commander	of	Dedessa;	
and	as	an	expert	witness,	Dr .	Michael	Goodman,	a	medical	doctor	with	a	pub-
lic	health	degree .

49 .	 In	 e�aluating	 the	 probati�e	 strength	 of	 a	 declaration	 to	 portray	
a	�iolation	(or	se�eral	�iolations)	of	international	law,	the	Commission	has	
considered	the	clarity	and	detail	of	the	rele�ant	testimony,	and	whether	this	
e�idence	is	corroborated	by	testimony	in	other	declarations	or	by	other	a�ail-
able	e�idence .	The	consistent	and	cumulati�e	character	of	much	of	the	Parties’	
e�idence	was	of	significant	�alue	to	the	Commission	in	making	 its	 factual	
judgements .21	When	the	totality	of	the	e�idence	offered	by	the	Claimant	pro-
�ided	clear	and	con�incing	e�idence	of	a	�iolation—i.e.,	a	prima facie	case—
the	Commission	carefully	examined	the	e�idence	offered	by	the	Respondent	
(usually	in	the	form	of	a	declaration	or	camp	records)	to	determine	whether	it	
effecti�ely	rebutted	the	Claimant’s	proof .

3. Evidence under the Control of the ICRC

50 .	 Throughout	the	conflict,	representati�es	of	the	ICRC	�isited	Ethi-
opia’s	camps .	Beginning	late	in	August	2000,	the	ICRC	also	began	�isiting	
Eritrea’s	Nakfa	camp .	Both	Parties	indicated	that	they	possess	ICRC	reports	
regarding	these	camp	�isits,	as	well	as	other	rele�ant	ICRC	communications .

51 .	 The	Commission	hoped	to	benefit	from	the	ICRC’s	experienced	and	
objecti�e	assessment	of	conditions	in	both	Parties’	camps .	It	asked	the	Parties	
to	include	the	ICRC	reports	on	camp	�isits	in	their	written	submissions	or	to	
explain	their	inability	to	do	so .	Both	responded	that	they	wished	to	do	so	but	
that	the	ICRC	opposed	allowing	the	Commission	access	to	these	materials .	
The	ICRC	maintained	that	they	could	not	be	pro�ided	without	ICRC	consent,	
which	would	not	be	gi�en .

52 .	 With	the	endorsement	of	the	Parties,	the	Commission’s	President	
met	with	senior	ICRC	officials	in	Gene�a	in	August	2002	to	re�iew	the	situa-
tion	and	to	seek	ICRC	consent	to	Commission	access,	on	a	restricted	or	con-
fidential	basis	if	required .

53 .	 The	ICRC	made	a�ailable	to	the	Commission	and	the	Parties	cop-
ies	of	all	rele�ant	public	documents,	but	it	concluded	that	it	could	not	permit	
access	to	other	information .	That	decision	reflected	the	ICRC’s	deeply	held	
belief	that	its	ability	to	perform	its	mission	requires	strong	assurances	of	con-

21	 In	that	connection,	see	Syl�ain	Vité,	Les procédures internationales d’établissement 
des faits dans la mise en oeuvre du droit international humanitaire	pp .	345–346	(Editions	
de	l’Uni�ersité	de	Bruxelles,	1999) .
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fidentiality .22	The	Commission	has	great	respect	for	the	ICRC	and	understands	
the	concerns	underlying	its	general	policies	of	confidentiality	and	non-disclo-
sure .	Ne�ertheless,	the	Commission	belie�es	that,	in	the	unique	situation	here,	
where	both	parties	to	the	armed	conflict	agreed	that	these	documents	should	
be	pro�ided	to	the	Commission,	the	ICRC	should	not	ha�e	forbidden	them	
from	doing	so .	Both	the	Commission	and	the	ICRC	share	an	interest	in	the	
proper	and	informed	application	of	international	humanitarian	law .	Accord-
ingly,	the	Commission	must	record	its	disappointment	that	the	ICRC	was	not	
prepared	to	allow	it	access	to	these	materials .

C. Violations of the law

1. Organizational Comment

54 .	 As	commentators	frequently	ha�e	obser�ed,	Gene�a	Con�ention	III,	
with	its	143	Articles	and	fi�e	Annexes,	is	an	extremely	detailed	and	compre-
hensi�e	code	for	the	treatment	of	POWs .23	Gi�en	its	length	and	complexity,	the	
Con�ention	mixes	together,	sometimes	in	a	single	paragraph,	obligations	of	
�ery	different	character	and	importance .	Some	obligations,	such	as	Article	13’s	
requirement	of	humane	treatment,	are	absolutely	fundamental	to	the	protec-
tion	of	POWs’	life	and	health .	Other	pro�isions	address	matters	of	procedure	
or	detail	that	may	help	ease	their	burdens,	but	are	not	necessary	to	ensure	their	
life	and	health .

55 .	 Under	customary	international	law,	as	reflected	in	Gene�a	Con�en-
tion	III,	the	requirement	of	treatment	of	POWs	as	human	beings	is	the	bedrock	
upon	which	all	other	obligations	of	the	Detaining	Power	rest .	At	the	core	of	the	
Con�ention	regime	are	the	legal	obligations	to	keep	POWs	ali�e	and	in	good	
heath .24	The	holdings	made	in	this	section	are	organized	to	emphasize	these	
core	obligations .

56 .	 It	should	also	be	stated	at	the	outset	that	the	Commission	does	not	
see	its	task	to	be	the	determination	of	liability	of	a	Party	for	each	indi�idual	
incident	of	illegality	suggested	by	the	e�idence .	Rather,	it	is	to	determine	liabil-
ity	for	serious	�iolations	of	the	law	by	the	Parties,	which	are	usually	illegal	
acts	or	omissions	that	were	frequent	or	per�asi�e	and	consequently	affected	
significant	numbers	of	�ictims .	These	parameters	are	dictated	by	the	limit	of	
what	is	feasible	for	the	two	Parties	to	brief	and	argue	and	for	the	Commission	
to	determine	in	light	of	the	time	and	resources	made	a�ailable	by	the	Parties .

22	 See	Gabor	Rona,	“The	ICRC	pri�ilege	not	to	testify:	Confidentiality	in	action”,	84	
Int’l Rev. Red Cross	p .	207	(2002) .

23	 See, e.g.,	Geoffrey	Best,	War and Law since 1945	p .	135	(Clarendon	Press,	1994) .
24	 See Yoram	Dinstein,	Prisoners of War,	in	Encyclopedia	of	Public	International	

Law,	Volume	4,	pp .	146,	148	(Rudolf	Bernhardt	ed .,	North-Holland	Publishing	Company,		
1982) .
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2. Mistreatment of POWs at Capture and its  
Immediate Aftermath

57 .	 Of	the	forty-eight	Eritrean	POW	declarants,	thirty-one	were	already	
wounded	at	capture	and	nearly	all	testified	to	treatment	of	the	sick	or	wounded	
by	Ethiopian	forces	upon	capture	at	the	front	and	during	e�acuation .	Conse-
quently,	in	addition	to	the	customary	international	law	standards	reflected	in	
Gene�a	Con�ention	III,	the	Commission	also	applies	the	standards	reflected	in	
the	Gene�a	Con�ention	for	the	Amelioration	of	the	Condition	of	the	Wounded	
and	Sick	in	Armed	Forces	in	the	Field	on	August	12,	1949	(“Gene�a	Con�en-
tion	I”) .25	For	a	wounded	or	sick	POW,	the	pro�isions	of	Gene�a	Con�ention	I	
apply	along	with	Gene�a	Con�ention	III .	Among	other	pro�isions,	Article	12	
of	Gene�a	Con�ention	I	demands	respect	and	protection	of	wounded	or	sick	
members	of	the	armed	forces	in	“all	circumstances .”

58 .	 A	State’s	obligation	to	ensure	humane	treatment	of	enemy	soldiers	
can	be	se�erely	tested	in	the	heated	and	confused	moments	immediately	fol-
lowing	capture	or	surrender	and	during	e�acuation	from	the	battlefront	to	
the	 rear .	Ne�ertheless,	 customary	 international	 law	as	 reflected	 in	Gene�a	
Con�entions	I	and	III	absolutely	prohibits	the	killing	of	POWs,	requires	the	
wounded	and	sick	to	be	collected	and	cared	for,	and	demands	prompt	and	
humane	e�acuation .26

a. Abusive Treatment
59 .	 The	forty-eight	Eritrean	POW	declarations	recount	a	few	disquieting	

instances	of	Ethiopian	soldiers	deliberately	killing	POWs	following	capture .	
Three	declarants	ga�e	eyewitness	accounts	alleging	that	wounded	comrades	
were	shot	and	abandoned	to	speed	up	e�acuation .

60 .	 The	Commission	recei�ed	no	e�idence	that	Ethiopian	authorities	
conducted	inquiries	into	any	such	battlefield	e�ents	or	pursued	discipline	as	
required	under	Article	121	of	Gene�a	Con�ention	III .	Howe�er,	se�eral	Eri-
trean	POW	declarants	described	occasions	when	Ethiopian	soldiers	threatened	
to	kill	Eritrean	POWs	at	the	front	or	during	e�acuation,	but	either	restrained	
themsel�es	or	were	stopped	by	their	comrades .	Ethiopia	presented	substantial	
e�idence	regarding	the	international	humanitarian	law	training	gi�en	to	its	
troops .	The	accounts	of	capture	and	its	immediate	aftermath	presented	to	the	
Commission	in	this	Claim	suggest	that	this	training	generally	was	effecti�e	in	
pre�enting	unlawful	killing,	e�en	“in	the	heat	of	the	moment”	after	capture	
and	surrender .

25	 75	U .N .T .S .	p .	31;	6	U .S .T .	p .	3114 .
26	 	See	Common	Article	3(1)(a),	(2);	Gene�a	Con�ention	I,	Articles	12,	15;	Gene�a	

Con�ention	III,	Articles	13,	20,	130 .
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61 .	 On	balance,	and	without	in	any	way	condoning	isolated	incidents	of	
unlawful	killing	by	Ethiopian	soldiers,	the	Commission	finds	that	there	is	not	
sufficient	corroborated	e�idence	to	find	Ethiopia	liable	for	frequent	or	recur-
ring	killing	of	Eritrean	POWs	at	capture	or	its	aftermath .

62 .	 In	contrast,	Eritrea	did	present	clear	and	con�incing	e�idence,	in	
the	form	of	cumulati�e	and	reinforcing	accounts	in	the	Eritrean	POW	declara-
tions,	of	frequent	physical	abuse	of	Eritrean	POWs	by	their	captors	both	at	the	
front	and	during	e�acuation .	A	significant	number	of	the	declarants	report-
ed	that	Ethiopian	troops	threatened	and	beat	Eritrean	prisoners,	sometimes	
brutally	and	sometimes	inflicting	blows	directly	to	wounds .	In	some	cases,	
Ethiopian	soldiers	deliberately	subjected	Eritrean	POWs	to	�erbal	and	physi-
cal	abuse,	including	beating	and	stoning	from	ci�ilian	crowds	in	the	course	
of	transit .

63 .	 This	 e�idence	 of	 frequent	 beatings	 and	 other	 unlawful	 physical	
abuse	of	Eritrean	POWs	at	capture	or	shortly	after	capture	is	clear,	con�incing	
and	essentially	unrebutted .	Although	the	Commission	has	no	e�idence	that	
Ethiopia	encouraged	its	soldiers	to	abuse	POWs	at	capture,	the	conclusion	is	
una�oidable	that,	at	a	minimum,	Ethiopia	failed	to	take	effecti�e	measures,	as	
required	by	international	law,	to	pre�ent	such	abuse .	Consequently,	Ethiopia	
is	liable	for	that	failure .

b. Medical Care Immediately After Capture

64 .	 The	Commission	turns	next	to	Eritrea’s	allegations	that	Ethiopia	
failed	to	pro�ide	necessary	medical	attention	to	Eritrean	POWs	after	capture	
and	 during	 e�acuation,	 as	 required	 under	 customary	 international	 law	 as	
reflected	in	Gene�a	Con�entions	I	(Article	12)	and	III	(Articles	20	and	15) .	
Some	fourteen	of	the	Eritrean	declarants	testified	that	their	wounds	or	their	
comrades’	wounds	were	not	bandaged	at	the	front	or	cleaned	in	the	first	days	
and	weeks	after	capture,	in	at	least	one	case	apparently	leading	to	death	after	a	
transit	journey .	In	rebuttal,	Ethiopia	offered	e�idence	that	its	soldiers	carried	
bandages	and	had	been	trained	to	wrap	wounds	to	stop	bleeding,	but	not	to	
wash	wounds	immediately	at	the	front	because	of	the	scarcity	of	both	water	
and	time .

65 .	 The	Commission	belie�es	that	the	requirement	to	pro�ide	POWs	
with	medical	care	during	the	initial	period	after	capture	must	be	assessed	in	
light	of	the	harsh	conditions	on	the	battlefield	and	the	limited	extent	of	medi-
cal	training	and	equipment	a�ailable	to	front	line	troops .	On	balance,	and	rec-
ognizing	the	logistical	and	resource	limitations	on	the	medical	care	Ethiopia	
could	pro�ide	at	the	front,	the	e�idence	indicates	that,	on	the	whole,	Ethiopian	
forces	ga�e	wounded	Eritrean	soldiers	basic	first	aid	treatment	upon	capture .	
Hence,	Ethiopia	is	not	liable	for	this	alleged	�iolation .
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c. Evacuation Conditions

66 .	 Eritrea	also	alleges	that,	in	addition	to	poor	medical	care,	Ethio-
pia	failed	to	ensure	humane	e�acuation	conditions .	As	reflected	in	Articles	19	
and	20	of	Gene�a	Con�ention	III,	the	Detaining	Power	is	obliged	to	e�acuate	
prisoners	humanely,	safely	and	as	soon	as	possible	from	combat	zones;	only	
if	there	is	a	greater	risk	in	e�acuation	may	the	wounded	or	sick	be	temporar-
ily	kept	in	the	combat	zone,	and	they	must	not	be	unnecessarily	exposed	to	
danger .	The	measure	of	a	humane	e�acuation	is	that,	as	set	out	in	Article	20,	
POWs	should	be	e�acuated	“in	conditions	similar	to	those	for	the	forces	of	the	
Detaining	Power .”

67 .	 The	Eritrean	declarants	described	extremely	difficult	 e�acuation	
conditions .	The	POWs	were	forced	to	walk	from	the	front	for	hours	or	days	
o�er	 rough	 terrain,	 often	 in	 pain	 from	 their	 own	 wounds,	 often	 carrying	
wounded	comrades,	often	in	harsh	weather,	and	often	with	little	or	no	food	
and	water .	Ethiopia	offered	rebuttal	e�idence	that	its	soldiers	faced	nearly	the	
same	una�oidably	difficult	conditions,	that	soldiers	at	the	front	could	not	be	
expected	to	carry	extra	food	for	prisoners,	and	that	rations	were	pro�ided	at	
transit	camps .27

68 .	 On	balance,	and	with	one	exception,	 the	Commission	finds	that	
Ethiopian	 troops	satisfied	 the	 legal	 requirements	 for	e�acuations	 from	the	
battlefield	under	the	harsh	geographic,	military	and	logistical	circumstances .	
The	exception	is	the	frequent,	but	not	in�ariable,	Ethiopian	practice	of	seizing	
footwear,	testified	to	by	se�eral	declarants .	Although	the	harshness	of	the	ter-
rain	and	weather	on	the	marches	to	the	camps	may	ha�e	been	out	of	Ethiopia’s	
control,	to	force	the	POWs	to	walk	barefoot	in	such	conditions	unnecessar-
ily	compounded	their	misery .	Although	Ethiopia	suggested,	in	the	context	of	
transit	camps,	that	it	is	permissible	to	restrict	shoes	to	pre�ent	escape,28	the	
ICRC	Commentary	is	to	the	contrary,29	and	Ethiopia	has	claimed	against	Eri-
trea	for	the	same	offense .	The	Commission	finds	Ethiopia	liable	for	inhumane	
treatment	during	e�acuations	from	the	battlefield	as	a	result	of	its	forcing	Eri-
trean	POWs	to	go	without	footwear	during	e�acuation	marches .

69 .	 Turning	to	the	timing	of	e�acuation,	some	of	the	Eritrean	declar-
ants	described	what	they	considered	to	be	delayed	e�acuations .	One	recount-
ed	being	beaten	and	 left	on	 the	battlefield	 for	 three	days .	Howe�er,	others	
described	rapid,	if	often	uncomfortable	or	frightening,	mo�ements	from	the	
battlefield .	Ethiopia	defended	by	arguing	that	the	circumstances	of	the	con-
flict	often	pre�ented	immediate	e�acuation,	particularly	of	the	wounded .30	The	

27 See	Ethiopia’s	Claim	4,	Prisoners	of	War,	Counter-Memorial	to	ET04	MEM,	filed	
by	Eritrea	on	No�ember	1,	2002,	pp .	196,	198	[hereinafter	ET04	CM] .

28 See id.	at	p .	213 .
29	 Jean	de	Preux	et al.,	Commentary on the Geneva Conventions of 12 August 1949,	

Volume	III,	at	p .	166	note	4	(Jean	S .	Pictet,	ed .,	ICRC,	Gene�a	1960) .
30 See, e.g.,	ET04	CM	p .	56 .
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Commission	need	not	address	Ethiopia’s	contention	that	Eritrea	must	pro�e	
that	e�acuation	delays	after	specific	battles	were	a�oidable,31	because	it	finds	
that	Eritrea	did	not	submit	clear	and	con�incing	e�idence	of	systematic	delay	
or	unsafe	conditions	in	e�acuations .

d. Coercive Interrogation

70 .	 Eritrea	alleges	frequent	abuse	in	Ethiopia’s	interrogation	of	POWs,	
commencing	at	capture	and	e�acuation .	International	law	does	not	prohibit	
the	interrogation	of	POWs,	but	it	does	restrict	the	information	they	are	obliged	
to	re�eal	and	prohibits	torture	or	other	measures	of	coercion,	including	threats	
and	“unpleasant	or	disad�antageous	treatment	of	any	kind .”32

71 .	 Howe�er,	only	a	�ery	small	number	of	Eritrean	declarants	testified	
that	they	were	beaten	or	seriously	threatened	during	interrogation .	Without	
condoning	any	isolated	incidents	of	abuse,	the	Commission	finds	that	the	e�i-
dence	was	insufficient	to	show	a	pattern	of	coerci�e	interrogation	of	POWs	at	
capture	or	thereafter .

3. Taking of the Personal Property of POWs

72 .	 Eritrea	 alleges	 widespread	 confiscation	 by	 Ethiopian	 soldiers	 of	
POWs’	money	and	other	�aluables,	and	of	photographs	and	identity	cards,	
either	at	the	time	of	capture	or	thereafter .	Eritrea	accordingly	asked	the	Com-
mission	to	“order	the	return	of	all	irreplaceable	personal	property	to	Eritrean	
POWs	that	was	confiscated	by	Ethiopia	 .	 .	 .	,	and	in	particular	that	Ethiopia	
return	identity	documents	and	personal	photographs	displayed	on	the	Inter-
net .”33

73 .	 Article	18	of	Gene�a	Con�ention	III	requires	that	POWs	be	allowed	
to	retain	their	personal	property .	Cash	and	�aluables	may	be	impounded	by	
order	of	an	officer,	subject	to	detailed	registration	and	other	safeguards .	If	pris-
oners’	property	is	taken,	it	must	be	receipted	and	safely	held	for	later	return .	
Under	Article	17,	identity	documents	can	be	consulted	by	the	Detaining	Pow-
er,	but	must	be	returned	to	the	prisoner .	The	Commission	belie�es	that	these	
obligations	reflect	customary	international	law .

74 .	 A	significant	proportion	of	Eritrea’s	witness	declarations	recount	
the	taking	of	cash,	watches	and	rings	or	other	�aluables,	sometimes	includ-
ing	identity	cards,	by	Ethiopian	military	personnel,	all	without	the	applicable	
procedural	safeguards .	These	declarations	assert	that	property	was	sometimes	
taken	by	 front	 line	 troops	at	capture,	but	 it	also	happened	regularly	while	

31 See, e.g., id.	at	pp .	195,	197 .
32	 Gene�a	Con�ention	III,	Article	17 .
33	 ER17	MEM	p .	138 .
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prisoners	were	in	transit	to	the	rear,	or	after	they	arri�ed	at	established	POW	
camps .

75 .	 Ethiopia	argues	in	its	Counter-Memorial	that	Eritrea’s	request	to	
order	the	return	of	property	is	outside	the	Commission’s	jurisdiction .	It	then	
parses	Eritrea’s	e�idence	relating	to	each	camp,	alleging	that	it	is	insufficient .34	
For	 example,	 the	 Counter-Memorial	 identifies	 twenty	 witness	 statements	
alleging	takings	of	money	or	�aluables	from	POWs	at,	or	during	capture	and	
e�acuation	to,	Mai	Kenetal .35	The	Counter-Memorial	construes	these	as	sug-
gesting	the	existence	of	procedures	for	receipting	and	return	of	property,36	or	
dismisses	them	as	uncorroborated	or	as	insufficient	to	show	widespread	and	
systematic	�iolations	of	international	law .37	Ethiopia	also	submitted	witness	
declarations	contending	that	Ethiopian	soldiers	were	forbidden	to	confiscate	
POWs’	personal	property;	that	POWs	were	generally	permitted	to	keep	such	
property;	 that	all	 items	Ethiopia	 took	for	safekeeping	were	registered;	 that	
POWs	held	at	Dedessa	had	much	of	their	property	returned	to	them	there;	
and,	that	all	property	was	returned	to	POWs	upon	their	repatriation .

76 .	 Weighing	the	conflicting	e�idence,	 the	Commission	finds	that	 it	
shows	that	personal	property	frequently	was	taken	from	Eritrean	prisoners	by	
Ethiopian	military	personnel,	without	receipts	or	any	hope	of	return,	all	con-
trary	to	Articles	17	and	18	of	Gene�a	Con�ention	III .	Sometimes	this	occurred	
at	the	front	soon	after	capture,	where	such	thefts	ha�e	been	all	too	common	
during	war	as	the	independent	actions	of	rapacious	indi�iduals .	Howe�er,	the	
Commission	is	troubled	by	e�idence	of	taking	of	personal	property	at	transit	
facilities	and	after	arri�al	at	permanent	camps	and	by	e�idence	that	property	
for	which	receipts	were	gi�en	was	not	returned	or	was	partly	or	fully	“lost .”	The	
conflicting	e�idence	ob�iously	cannot	be	fully	reconciled .

77 .	 The	Commission	concludes	that	Ethiopia	made	efforts	to	protect	the	
rights	of	POWs	to	their	personal	property,	but	that	these	efforts	fell	short	in	
practice	of	what	was	necessary	to	ensure	compliance	with	the	rele�ant	require-
ments	of	Gene�a	Con�ention	III .	Consequently,	Ethiopia	is	liable	to	Eritrea	for	
the	resulting	losses	suffered	by	Eritrean	POWs .

78 .	 The	Commission	cannot	grant	Eritrea’s	request	for	an	order	requir-
ing	the	return	of	property	unlawfully	seized	and	held .	Commission	Decision	
No .	3,	 issued	on	July	24,	2001,	established	that	 the	appropriate	remedy	for	
claims	before	the	Commission	was	in	principle	monetary	compensation .	Deci-
sion	No .	3	“did	not	foreclose”	the	possibility	of	other	types	of	remedies,	but	
only	“if	the	particular	remedy	can	be	shown	to	be	in	accordance	with	interna-
tional	practice,	and	if	the	Tribunal	determines	that	a	particular	remedy	would	
be	reasonable	and	appropriate	in	the	circumstances .”	There	was	no	attempt	to	

34 See, e.g.,	ET04	CM	pp .	64–65,	99 .
35 Id.	at	p .	219 .
36 Id.	at	p .	220 .	
37 Id.	at	p .	221 .

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



	 Part	II—prisoners	of	war	 	
	 eritrea’s	claim		17	 49

show	that	the	requested	order	was	in	accordance	with	international	practice,	
nor	would	such	an	order,	at	this	stage,	appear	to	the	Commission	to	be	appro-
priate	or	likely	to	be	effecti�e .

79 .	 Taking	of	prisoners’	�aluables	and	other	property	is	a	regrettable	but	
recurring	feature	of	their	�ulnerable	state .	The	loss	of	photographs	and	other	
similar	personal	items	is	an	indignity	that	weighs	on	prisoners’	morale,	but	the	
loss	of	property	otherwise	seems	to	ha�e	rarely	affected	the	basic	requirements	
for	prisoners’	sur�i�al	and	well-being .	Accordingly,	while	the	Commission	
does	not	wish	to	minimize	the	importance	of	these	�iolations,	they	loom	less	
large	than	other	matters	considered	elsewhere	in	this	Award .

4. Physical and Mental Abuse of POWs in Camps

80 .	 Both	Parties	ha�e	submitted	substantial	amounts	of	e�idence	on	the	
subject	of	physical	and	mental	abuse	of	POWs	in	the	camps,	including	testi-
mony	at	the	hearing	and	signed	declarations .	Ne�ertheless,	the	Commission’s	
task	remains	difficult,	because	the	e�idence	submitted	by	the	Claimant	is	often	
contradicted	by	the	e�idence	submitted	by	the	Respondent .

81 .	 E�en	if	one	were	to	gi�e	full	credibility	to	the	e�idence	submitted	by	
Eritrea,	the	e�idence	as	a	whole	indicates	that	the	Ethiopian	POW	camps	were	
not	characterized	by	a	high	le�el	of	physical	abuse	by	the	guards .	The	e�idence	
does	suggest	that	there	were	some	incidents	of	beating	and	that	disciplinary	
punishments	were	sometimes	imposed	contrary	to	Article	96	of	Gene�a	Con-
�ention	III	in	that	they	were	decided	by	Ethiopian	guards,	rather	than	by	camp	
commanders	or	officers	to	whom	appropriate	authority	had	been	delegated	or	
that	the	accused	had	been	denied	the	benefit	of	the	rights	granted	by	that	Arti-
cle .	The	disciplinary	punishments	themsel�es	appear	to	ha�e	been	a	mixture	of	
clearly	legitimate	punishments,	such	as	solitary	confinement	of	less	than	one	
month	and	fatigue	duties,	such	as	digging,	unloading	cargo	at	the	camp	or	car-
rying	water	to	the	camp,	along	with	punishments	of	questionable	legality,	such	
as	running,	crawling	and	rolling	on	the	ground .	Moreo�er,	there	are	allega-
tions	that	some	penalties,	such	as	running,	crawling	or	rolling	on	the	ground	
in	the	hot	sun,	e�en	if	they	could	properly	be	considered	fatigue	duties,	which	
seem	doubtful,	were	painful	and	exceeded	the	limits	permitted	by	Article	89	
of	Gene�a	Con�ention	III .	That	Article	permits	fatigue	duties	not	exceeding	
two	hours	daily	as	disciplinary	punishments	of	POWs	other	than	officers,	but	
fatigue	duties,	as	well	as	the	other	authorized	punishments,	become	unlawful	
if	they	are	“inhuman,	brutal	or	dangerous	to	the	health”	of	the	POWs .	The	
Commission	lacks	sufficient	e�idence	to	determine	whether	the	punishments	
actually	imposed	upon	Eritrean	POWs	�iolated	that	standard .

82 .	 While	there	are	allegations	that	guards	occasionally	beat	POWs,	
�ery	few	of	the	declarations	by	former	Eritrean	POWs	allege	that	the	former	
POW	was	himself	or	herself	the	�ictim	of	a	beating	or	that	he	or	she	saw	the	
beating	of	another	POW .	Moreo�er,	Ethiopia	pro�ided	declarations	from	a	
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number	of	camp	commanders,	legal	experts	and	administrati�e	officials	who	
asserted	that	guards	at	Ethiopian	POW	camps	were	strictly	forbidden	to	beat	
POWs .	One	camp	commander	stated	that	he	disciplined	one	guard	for	hitting	a	
POW	on	the	foot .	A	former	camp	commander	at	Dedessa	also	testified	that	all	
disciplinary	punishment	was	imposed	by	decision	of	a	disciplinary	committee	
composed	of	all	camp	administrators,	and	he	asserted	that:	“Punishments	at	
Dedessa	consisted	of	cleaning	quarters,	military	exercise,	or	close	confine-
ment,	all	of	which	are	punishments	normally	imposed	on	Ethiopian	soldiers	
for	their	infractions .”	He	also	acknowledged	that,	while	military	exercises	usu-
ally	consisted	of	sit-ups	or	running,	for	more	serious	offenses,	they	included	
rolling	or	crawling	on	the	ground .38	Considering	all	rele�ant	e�idence,	 the	
Commission	holds	that	the	Claimant	has	failed	to	pro�e	by	clear	and	con�inc-
ing	e�idence	that	Ethiopia’s	POW	camps,	despite	the	likely	inconsistencies,	
noted	abo�e,	with	the	requirements	of	Articles	89	and	96	of	the	Con�ention,	
were	administered	in	such	a	way	as	to	gi�e	rise	to	liability	for	frequent	or	per-
�asi�e	physical	abuse	of	POWs .

83 .	 There	is	e�idence	that	two	POWs	were	confined	for	much	longer	
than	 the	 thirty	 days	 permitted	 by	 the	 Con�ention .	 Ethiopia	 explained	 its	
action	with	respect	to	these	two	POWs	by	asserting	that	they	had	engaged	
persistently	in	such	disrupti�e	and	dangerous	acti�ities	(including	attempts	
to	damage	some	electrical	systems	and	set	a	fire)	that	security	considerations	
justified	their	segregation	from	other	POWs .	The	Parties’	e�idence	and	argu-
ments	regarding	the	few	instances	of	protracted	detention	conflicted	sharply .	
Whate�er	the	truth	may	ha�e	been,	the	e�idence	does	not	establish	that	pro-
tracted	detention	was	a	frequent	or	widespread	occurrence	sufficient	to	sustain	
a	finding	of	liability	in	this	part	of	the	claim .

84 .	 Regrettably,	the	Commission’s	finding	regarding	physical	abuse	does	
not	apply	as	well	to	mental	abuse .	Ethiopia	admits	that	its	camps	were	organ-
ized	in	a	manner	that	resulted	in	the	segregation	of	�arious	groups	of	POWs	
from	each	other .	It	is	acknowledged	that	POWs	who	had	been	in	the	armed	
forces	during	the	much	earlier	fighting	against	the	Derg	were	kept	isolated	
from	POWs	who	began	their	military	ser�ice	later,	and	there	is	some	e�idence	
that	other	groups	were	also	segregated	depending	upon	the	years	in	which	the	
POWs	began	their	military	ser�ice .	Such	segregation	is	contrary	to	Article	22	
of	Gene�a	Con�ention	III,	which	states	that	“prisoners	shall	not	be	separated	
from	prisoners	of	war	belonging	to	the	armed	forces	with	which	they	were	
ser�ing	at	the	time	of	their	capture,	except	with	their	consent .”	Ethiopia	argues	
that	this	segregation	was	done	to	reduce	hostility	between	the	groups,	but	the	
Commission	finds	that	argument	unpersuasi�e .	It	seems	far	more	likely	that	
these	actions	were	taken	to	promote	defections	of	POWs	and	to	break	down	
any	sense	of	internal	discipline	and	cohesion	among	the	POWs .

38	 ET04	CM	Tab	17 .
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85 .	 In	that	connection,	the	Commission	notes	that	Ethiopia	conducted	
extensi�e	indoctrination	programs	for	the	�arious	groups	of	POWs	in	Bilate,	
Mai	Chew,	Mai	Kenetal	and	Dedessa	and	encouraged	the	discussion	among	
groups	of	POWs	of	questions	raised	in	these	programs,	including	the	respon-
sibility	for	starting	the	war	and	the	nature	of	the	Eritrean	Go�ernment .	While	
Ethiopia	asserts	that	attendance	at	these	indoctrination	and	discussion	ses-
sions	was	not	compulsory,	there	is	considerable	e�idence	that,	except	for	sick	
or	wounded	POWs,	attendance	was	effecti�ely	made	compulsory	by	Ethiopia,	
contrary	to	Article	38	of	Gene�a	Con�ention	III .	Moreo�er,	there	is	substan-
tial	e�idence	that	POWs	were	sometimes	put	under	considerable	pressure	to	
engage	in	self-criticism	during	the	discussion	sessions .	While	there	are	some	
allegations	that	those	POWs	who	made	statements	that	appealed	to	the	Ethio-
pian	authorities	were	subsequently	accorded	more	fa�orable	treatment	than	
those	who	refused	to	make	such	statements,	the	Commission	does	not	find	
sufficient	e�idence	to	pro�e	such	a	�iolation	of	the	fundamental	requirement	
of	Article	16	of	Gene�a	Con�ention	III	that	all	POWs	must	be	treated	alike,	
“without	any	ad�erse	distinction	based	on	race,	nationality,	religious	belief	
or	political	opinions,	or	any	other	distinction	founded	on	similar	criteria .”	
Ne�ertheless,	the	Commission	notes	with	concern	the	e�idence	of	mental	and	
emotional	distress	felt	by	many	Eritrean	POWs	and	concludes	that	such	dis-
tress	was	caused	in	substantial	part	by	these	actions	by	Ethiopia	in	�iolation	
of	Articles	22	and	38	of	the	Con�ention .

86 .	Consequently,	Ethiopia	is	liable	for	the	mental	and	emotional	distress	
caused	to	Eritrean	POWs	who	were	subjected	to	programs	of	enforced	indoc-
trination	from	the	date	of	the	first	indoctrination	sessions	at	the	Bilate	camp	
in	July	1998	until	the	release	and	repatriation	of	the	last	POWs	in	No�em-
ber	2002 .	The	e�idence	indicates	that	this	group	includes	essentially	all	of	the	
POWs	held	by	Ethiopia	at	the	four	named	camps,	except	for	those	unable	to	
attend	the	indoctrination	sessions	due	to	their	medical	conditions .

5. Unhealthy Conditions in Camps

a. The Issue

87 .	 A	fundamental	principle	of	Gene�a	Con�ention	III	is	that	detention	
of	POWs	must	not	seriously	endanger	the	health	of	those	POWs .39	This	prin-
ciple,	which	is	also	a	principle	of	customary	international	law,	is	implemented	
by	rules	that	mandate	camp	locations	where	the	climate	is	not	injurious;	shel-
ter	 that	 is	adequate,	with	conditions	as	 fa�orable	as	 those	 for	 the	 forces	of	
the	Detaining	Power	who	are	billeted	in	the	area,	including	protection	from	
dampness	and	adequate	heat	and	light,	bedding	and	blankets;	and	sanitary	
facilities	which	are	hygienic	and	are	properly	maintained .	Food	must	be	pro-
�ided	in	a	quantity	and	quality	adequate	to	keep	POWs	in	good	health,	and	

39 See	Articles	13,	21–29 .
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safe	drinking	water	must	be	adequate .	Soap	and	water	must	also	be	sufficient	
for	the	personal	toilet	and	laundry	of	the	POWs .

88 .	 Gene�a	Con�ention	III	declares	the	principle	that	any	“unlawful 
act or omission by the Detaining Power . . . seriously endangering the health of 
a prisoner . . . will be regarded as a serious breach of the present Convention.”40	
The	Commission	belie�es	this	principle	should	guide	its	determination	of	the	
liability	of	the	Parties	for	alleged	�iolations	of	any	of	the	obligations	noted	
abo�e .	Rather	than	simply	deciding	whether	there	were	�iolations,	howe�er	
minor	or	transitory,	the	Commission’s	task	in	the	proceedings	for	this	claim	
is	to	determine	whether	there	were	�iolations	which	warrant	the	imposition	
of	damages	because	they	clearly	endangered	the	li�es	or	health	of	POWs	in	
contra�ention	of	the	basic	policy	of	the	Con�ention	and	customary	interna-
tional	law .

89 .	 Indeed,	the	claims	of	both	Parties	are	implicitly,	if	not	explicitly,	
cast	in	terms	of	serious	�iolations	of	the	standards	set	out	abo�e .	Neither	Party	
has	sought	to	a�oid	liability	by	arguing	that	its	limited	resources	and	the	dif-
ficult	en�ironmental	and	logistical	conditions	confronting	those	charged	with	
establishing	and	administering	POW	camps	could	justify	any	condition	with-
in	them	that	did	in	fact	endanger	the	health	of	prisoners .	Rather,	in	defense	
against	claims	of	serious	�iolations,	each	Party	has	relied	primarily	on	the	
declarations	of	officers	charged	with	the	administration	of	each	of	its	camps .	
All	of	these	officers	ha�e	indicated	their	full	awareness	of	the	basic	standards	of	
Gene�a	Con�ention	III	for	camp	conditions,	ha�e	described	the	steps	taken	to	
meet	them,	and	ha�e	denied	that	any	conditions	existed	that	seriously	endan-
gered	the	health	of	the	POWs .

90 .	 Faced	with	this	conflicting	e�idence,	the	Commission	has	examined	
all	of	the	claims	of	each	Party	relating	to	each	camp	that	appear	to	allege	a	
serious	�iolation	(as	defined	abo�e)	of	each	of	the	standards	set	out	abo�e	at	
each	camp .	It	has	sought	to	determine	whether	there	exists	in	the	record	clear	
and	con�incing	e�idence	to	support	those	claims .	To	sustain	this	burden	in	the	
context	of	camp	conditions,	the	Commission	belie�es	that	the	Claimant	must	
produce	credible	e�idence	that:

(a)	 portrays	a	serious	�iolation;

(b)	 is	cumulati�e	and	is	reinforced	by	the	similarity	of	the	critical	
allegations;

(c)	 is	detailed	enough	to	portray	the	specific	nature	of	the	�iolation;	
and

(d)	 shows	 that	 the	 �iolation	 existed	 o�er	 a	 period	 of	 time	 long	
enough	 to	 justify	 the	 conclusion	 that	 it	 seriously	 endangered	 the	
health	of	at	least	some	of	the	POWs	in	the	camp .

40	 Article	13	(emphasis	added) .
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b. Eritrea’s Claims

91 .	 In	its	Statement	of	Claim	and	Memorial,	Eritrea	asserted	in	gen-
eral	terms	that	Ethiopia	had	�iolated	the	basic	health	standards	prescribed	by	
Gene�a	Con�ention	III .	Howe�er,	in	its	Prayer	for	Relief	(submitted	during	
oral	argument),	Eritrea	asked	the	Commission	to	find	that	each	of	Ethiopia’s	
internment	camps	was	in	�iolation	of	requisite	standards .	Ethiopia’s	defense	
to	these	claims	is	also	organized	on	a	camp-by-camp	basis .	The	Commission	
agrees	that	a	camp-by-camp	analysis	of	the	rele�ant	e�idence	is	appropriate	
in	order	to	determine	which,	if	any,	of	Eritrea’s	claims	meet	the	standard	of	
endangerment	of	health .	Accordingly,	the	Commission	has	examined	each	of	
the	declarations	of	former	POWs	submitted	by	Eritrea	to	find	out	what	each	
had	to	say	about	health	conditions	in	each	of	the	camps	in	which	he	or	she	
was	interned	during	his	or	her	capti�ity	in	order	to	determine	whether	the	
e�idence	warrants	a	finding	that	the	conditions	at	any	particular	camp	consti-
tuted	a	serious	�iolation	of	the	prescribed	standards .	Howe�er,	a	second	task	is	
to	examine	what	the	Commission	understands	to	be	a	general	claim	by	Eritrea	
that	the	food	conditions	at	all	of	Ethiopia’s	internment	camps	combined	o�er	
a	period	of	time	to	produce	serious	malnutrition	among	a	number	of	POWs,	
which	in	turn	resulted	in	scur�y	among	some	and	rendered	others	more	sus-
ceptible	to	diseases	such	as	tuberculosis	and	malaria .

c. Analysis of Health-Related Conditions at Each of Ethiopia’s 
POW Camps

92 .	 While	there	is	certainly	some	disturbing	testimony	to	support	Erit-
rea’s	claim	that	Ethiopia’s	northern,	short	term	POW	camps	at	Feres	Mai	and	
Mai	Chew	were	in	serious	�iolation	of	one	or	more	basic	health	standards,	the	
Commission	finds	the	e�idence	relating	to	these	camps	insufficient	to	justify	a	
finding	that	conditions	there	seriously	endangered	the	health	of	POWs .

93 .	 Mai	Kenetal	presents	a	different	picture .	Its	commander	testified	
in	writing	that	the	site	for	the	camp	was	selected	because	it	was	close	to	an	
arterial	road	linking	the	camp	to	Mekele	and	Addis	Ababa	to	the	south,	and	
because	the	location	included	a	number	of	administrati�e	buildings	which	had	
been	�acated	by	the	Mai	Kenetal	wereda	go�ernment .	Despite	these	ad�an-
tages,	two	circumstances	combined	to	impose	great	difficulties	on	the	camp’s	
administrators:	first,	Mai	Kenetal	was	put	into	operation	at	the	onset	of	the	
winter	season	in	Northern	Ethiopia—a	three-month	period	characterized,	at	
times,	by	torrential	rains,	high	winds	and	cold	temperatures;	second,	in	May	
2000,	Ethiopia	launched	a	major	offensi�e	which	produced,	quite	rapidly,	an	
unanticipated	camp	population	of	around	2,000	POWs—a	de�elopment	which	
strained	the	resources	of	the	camp	during	difficult	climatic	conditions .

94 .	 The	record	contains	the	declarations	of	thirty-eight	prisoners	who	
were	interned	at	Mai	Kenetal	for	periods	ranging	from	six	weeks	to	about	three	
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months .	They	depict	a	combination	of	sub-standard	conditions	that	seriously	
affected	the	health	of	some	POWs	and	endangered	that	of	others .

95 .	 Nearly	all	POWs	who	were	not	wounded	were	housed	in	tents,	of	
�arying	 size,	 made	 up	 of	 plastic	 sheeting	 propped	 up	 by	 wooden	 poles .	 It	
is	undisputed	that	 there	was	no	flooring;	 that	prisoners	slept	on	the	damp	
ground;	that	prisoners	were	pro�ided	with	only	one	or	two	blankets;	that	the	
plastic	tents	were	inadequate	to	keep	out	the	rain;	that	some	tents	blew	down	
in	the	high	winds;	that	during	much	of	the	time	these	quarters	were	quite	cold	
and	damp	and	e�en	muddy;	and,	that	they	were	seriously	o�ercrowded .

96 .	 The	shoes	of	some	prisoners	had	been	taken	from	them	upon	cap-
ture,	and	at	least	fourteen	asserted	that,	despite	the	rains	and	mud,	they	were	
ne�er	issued	any	footwear	during	their	entire	internment	at	Mai	Kenetal	or,	in	
a	few	cases,	that	shoes	were	only	pro�ided	near	the	end	of	their	stay .	Similarly,	
nine	prisoners	declared	that,	for	at	least	two	months,	no	clothing	of	any	kind	
was	issued .	Many	testified	that	their	quarters	or	clothing	became	seriously	
infested	with	lice .	Nearly	all	of	the	thirty-eight	Mai	Kenetal	declarants	assert	
that,	for	at	least	most	of	their	internment	there,	the	drinking	water	was	both	
disgusting	and	unsafe,	as	its	source	was	a	nearby	muddy	ri�er	and,	because	the	
camp	was	downstream	from	the	nearby	�illage	of	Mai	Kenetal,	the	ri�er	was	
sometimes	polluted	with	human	sewage .

97 .	 At	least	twenty	POWs	testified	regarding	unsanitary	toilet	condi-
tions .	These	 facilities	consisted	of	holes	dug	 in	 the	ground	and	co�ered	by	
sheets	of	wood	with	holes	cut	into	them,	and	sheltered	from	the	rains	by	plastic	
tenting .	The	holes	regularly	became	filled	with	rain	water	and	mud,	and	there	
is	also	cumulati�e	testimony	that	the	ground	under	many	of	the	toilet	tents	
became	muddy	and	contaminated	and	that	these	conditions	exacerbated	the	
hardships	suffered	by	those	POWs	who	lacked	shoes .	At	least	ten	POWs	testi-
fied	that	flooded	toilets	affected	their	conditions	of	shelter .

98 .	 Many	POWs	testified	that	they	had	to	use	the	ri�er	for	bathing	and	
laundering	as	well	as	drinking,	that	only	one	bar	of	soap	per	month	was	issued	
to	each	POW	for	these	purposes,	and	that	they	found	it	difficult	or	impossible	
to	stay	clean .

99 .	 There	is	little	dispute	about	the	content	of	the	diet	offered	at	Mai	
Kenetal .	It	consisted	of	bread	and	tea	in	the	morning	and	bread	and	lentils	
for	lunch	and	dinner .	O�erwhelmingly,	the	thirty-eight	POWs	who	testified	
about	conditions	at	Mai	Kenetal	complained	about	the	inadequacy	of	this	diet .	
Many	say	they	were	in	a	state	of	constant	hunger .	Many	assert	this	diet	pro-
duced	serious	malnutrition,	which,	combined	with	other	conditions,	facili-
tated	contagious	diseases,	notably	tuberculosis .	Nearly	all	of	the	thirty-eight	
POWs	also	claim	that	the	medical	facilities	pro�ided	were	inadequate	in	terms	
of	qualified	personnel,	medical	supplies	and	other	resources	necessary	to	treat	
the	many	sick	or	wounded	POWs	at	Mai	Kenetal .	While	complaints	regarding	
food	and	medical	care	were	regularly	le�eled	at	the	administration	of	all	camps	
by	POWs	from	both	sides,	it	does	appear	from	considerable	cumulati�e	testi-
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mony	that	there	was	serious	hunger	and	sickness	at	Mai	Kenetal .	For	example,	
at	least	twenty	POWs	claimed	that	they	suffered	from	diarrhea .	Many	others	
complained	that	tuberculosis	became	widespread	and	that	POWs	suffering	
from	this	disease	were	housed	in	the	o�ercrowded	tents	rather	than	isolated	in	
facilities	set	up	for	medical	care	of	that	disease .

100 .	 Ethiopia	made	extensi�e	efforts	 to	discredit	and	rebut	 this	e�i-
dence,	relying	hea�ily	on	the	declarations	of	the	commander	of	Mai	Kenetal	
and	his	two	immediate	subordinates .	These	officers	assert	that	they	and	the	
camp	guards	and	staff	li�ed	in	essentially	the	same	conditions	as	the	POWs .	
They	acknowledge	that	the	tents	consisted	of	plastic	sheets	and	were	hastily	
constructed	as	the	camp’s	population	rapidly	expanded,	but	they	assert	that	
the	shelter	pro�ided	was	adequate,	that	only	a	few	tents	were	damaged	by	hea�y	
winds,	and	that	these	were	immediately	reconstructed .	They	further	testified	
that	as	the	toilet	pits	began	to	fill	with	water,	new	ones	were	dug—along	with	
surrounding	drainage	ditches .	They	testified	that	clothing	in	the	form	of	co�-
eralls,	as	well	as	shoes	and	a	mat	and	two	blankets,	were	issued	to	each	POW .	
They	assert	that	drinking	water	was	at	first	piped	from	the	wells	at	Mai	Kenetal	
�illage	into	the	camp,	but	then	new	wells	were	dug	at	the	camp,	and	that	the	
water	from	these	wells—despite	some	complaints	by	POWs—was	chlorinated,	
potable	and	plentiful .	They	also	assert	that	showers	were	a�ailable	for	bath-
ing .	Each	of	these	officers	further	stated	that	ICRC	teams	regularly	�isited	the	
camps	and	made	no	serious	complaints	about	its	conditions .	The	Commission	
notes	that	this	is	a	specific	instance	where	access	to	the	rele�ant	ICRC	reports	
would	ha�e	been	�ery	helpful .

101 .	 It	 is	clear	 that	 these	officers	were	aware	of	 their	duties,	and	the	
Commission	may	assume	they	did	their	best	to	maintain	the	health	of	the	
POWs	under	difficult	circumstances .	Much	of	their	testimony	can	be	credited	
if	one	assumes,	as	the	e�idence	justifies,	that	the	steps	taken	to	impro�e	the	
conditions	of	the	POWs	came	towards	the	end	of	the	relati�ely	brief	period	in	
which	the	camp	was	in	operation .	But	the	cumulati�e,	reinforcing,	detailed	
testimony	 of	 so	 many	 POWs	 persuades	 the	 Commission	 that,	 despite	 the	
efforts	of	the	camp’s	staff,	a	combination	of	serious,	sub-standard	health	con-
ditions	did	exist	at	Mai	Kenetal	for	some	time,	that	these	conditions	seriously	
and	ad�ersely	affected	the	health	of	some	POWs	there	and	endangered	the	
health	of	others,	and	that	this	situation	constituted	a	�iolation	of	customary	
international	law .

102 .	 Three	 of	 the	 camps	 in	 central	 and	 southern	 Ethiopia—Fiche,	
Shogolle	and	Bilate—were	used	as	facilities	of	internment	of	many	Eritrean	
ci�ilians	(notably	students),	as	well	as	POWs .	Indeed,	most	of	the	testimo-
ny	marshaled	by	Eritrea	to	portray	health-related	conditions	at	these	camps	
comes	from	interned	Eritrean	students	who	had	been	attending	Addis	Ababa	
Uni�ersity .	As	noted	earlier,	their	claims	are	not	now	before	the	Commission .	
Thus,	their	testimony	is	only	rele�ant	to	the	extent	that	it	clearly	describes,	
firsthand,	the	health-related	conditions	experienced	by	POWs .
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103 .	 Only	one	POW	declarant	testified	regarding	Shogolle,	and	his	tes-
timony	failed	to	establish	any	basis	for	a	claim .	Three	POW	declarants	testi-
fied	about	conditions	at	Fiche,	but	all	were	interned	at	that	camp	for	only	one	
month	or	less .	In	common	with	students,	they	complained	that	they	lacked	
shoes	during	this	period,	that	they	often	walked	through	mud	to	the	toilets	
(holes	in	the	ground	co�ered	by	wooden	planks),	that	the	food	pro�ided	con-
sisted	solely	of	bread	and	lentils,	and	that	their	quarters	were	o�ercrowded .	
Howe�er,	these	few	POW	declarations	are	insufficient	in	detail	to	establish	
clear	and	con�incing	e�idence	that,	during	their	rather	short	period	of	con-
finement	at	Fiche,	conditions	at	the	camp	constituted	a	serious	threat	to	their	
health .

104 .	 Similarly,	 there	 is	only	 the	 testimony	of	 three	POW	declarants	
regarding	conditions	at	Bilate .	Two	were	interned	at	this	camp	for	a	period	of	
eight	months	and	one	year .	Their	most	serious	allegations	relate	to	nutrition .	
They	assert	that	the	food	pro�ided	was,	again,	only	bread	and	lentils,	and	two	
POWs	claim	that	this	diet	was	inadequate	in	both	nutritional	and	quantitati�e	
terms .	While	this	testimony	is	disputed	by	the	camp	commander	and	cook,	
and	would	be	insufficient	without	more	support	to	warrant	a	finding	that	the	
food	conditions	at	Bilate	constituted	a	serious	�iolation,	the	Commission	finds	
it	rele�ant	to	Eritrea’s	general	claim	regarding	malnutrition,	which	is	discussed	
below .

105 .	 Nearly	all	of	 the	Eritrean	prisoners	were	ultimately	 interned	at	
Dedessa .	This	camp	had	originally	been	constructed	during	the	Derg	era	as	a	
military	training	base .	It	was	put	into	operation	as	a	POW	camp	in	June	1999	
and	remained	so	until	all	prisoners	were	finally	repatriated	in	No�ember	2002 .	
There	are	thirty-eight	declarations	describing	health-related	conditions	at	this	
camp .	While	some	allege	serious	deficiencies	regarding	sanitation,	shelter	and	
lack	of	shoes,	these	complaints	are	contradicted	or	mitigated	by	the	testimony	
of	others .	Weighing	the	e�idence,	the	Commission	finds	insufficient	e�idence	
to	support	a	finding	that	the	camp	was	in	serious	�iolation	of	health-related	
standards .	E�idence	regarding	the	food	pro�ided	at	Dedessa	is	discussed	in	
the	context	of	Eritrea’s	general	claim	regarding	the	insufficiency	of	the	diet	
pro�ided	to	prisoners	during	their	entire	capti�ity .

d. Eritrea’s General Claim Regarding the Insufficiency 
of the Food Provided to Eritrean POWs During the 

Entire Period of their Captivity

106 .	 In	its	Statement	of	Claim	and	Memorial,	Eritrea	appears	to	claim	
that,	 throughout	their	capti�ity,	Eritrean	POWs	were	pro�ided	food	which	
was	insufficient	in	“quantity,	quality,	and	�ariety	to	keep	them	in	good	health	
and	pre�ent	loss	of	weight .”41	This	claim	does	not	require	a	finding	that	the	

41	 Gene�a	Con�ention	III,	Article	26 .
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food	pro�ided	by	e�ery	internment	camp	was	so	inadequate	in	quantity	or	
quality	and	�ariety	that	the	health	of	POWs	in	each	camp	was	endangered .	
Rather,	the	task	of	the	Commission	is	to	determine	whether	there	is	clear	and	
con�incing	e�idence	that	the	food	pro�ided	at	all	camps	was	such	that,	o�er	
time,	the	health	of	some	POWs	came	to	be	seriously	endangered	because	of	an	
insufficiency	of	food	in	quantity,	quality	or	�ariety .

107 .	 The	e�idence	is	clear	and	con�incing	that	the	daily	diet	pro�ided	
at	all	camps	was	bread	and	lentils .	The	Commission	has	found	that	at	Mai	
Kenetal—with	its	large	POW	population	of	nearly	2,000—there	was	hunger	
and	sickness .	There	is	similar	e�idence,	although	less	persuasi�e	because	it	is	
less	cumulati�e,	that	the	food	pro�ided	at	some	other	camps	was	inadequate	
to	keep	POWs	in	good	health .	Howe�er,	since	nearly	all	POWs	were,	sooner	
or	later,	transferred	to	Dedessa	and	since	most	of	them	spent	most	of	their	
capti�ity	there,	all	of	the	declarations	which	describe	food-related	conditions	
at	that	camp	are	rele�ant .

108 .	 The	declarations	of	nearly	all	POWs	at	Dedessa	complained	of	the	
sameness	of	the	diet	pro�ided .	At	this	camp,	POWs	were	furnished	with	flour	
and	lentils	(and	spices)	to	prepare	their	food .	Many	complained	the	flour	was	
“dirty”	and	the	bread	inedible .	Others	complained	that	the	absence	of	other	
�egetables	and	fruit—specifically	the	lack	of	a	sufficient	amount	of	Vitamins	A	
and	C—produced	malnutrition .	Se�eral	complained	of	scur�y	or	symptoms	of	
ill	health	arising	from	a	diet	lacking	in	�ariety	and	essential	�itamins .

109 .	 While	it	is	true,	as	Ethiopia	emphasizes,	that	bread	and	lentils	are	
a	regular	part	of	the	normal	diet	of	most	Eritreans,	these	staples	of	the	ci�ilian	
diet	are	supplemented	by	meat,	fruit	and	�egetables .	Most	significant	to	the	
Commission,	there	was	e�idence	from	three	Eritrean	doctors	that	most	of	the	
seriously	sick	or	wounded	POWs	who	were	released	from	Dedessa	in	Decem-
ber	2000	were	malnourished .	These	doctors	were	on	the	team	that	examined	
the	359	POWs	who	were	released	at	that	time .	Each	doctor	testified	that	most	
of	them	were	seriously	malnourished .	One	of	the	doctors,	Dr .	Haile	Mehtsun,	
appeared	as	a	witness	in	the	hearings	and	testified	that	“115	out	of	the	354	[sic]	
had	manifestations	of	scur�y .”	Dr .	Berhane	Kahsai	Berhanu,	by	declaration,	
testified	(without	pro�iding	numbers)	that	patients	he	examined	suffered	from	
scur�y .	Dr .	Yosief	Fissehaye	Seyoum,	by	declaration,	testified	that	�irtually	all	
of	the	repatriated	POWs	were	se�erely	malnourished .

110 .	 Most	 of	 the	 POWs	 examined	 by	 these	 doctors	 had	 first	 been	
interned	at	Mai	Kenetal,	and	all	were	sick	or	suffering	from	wounds	(which	
is	why	they	were	chosen	for	early	repatriation) .	Howe�er,	on	questioning,	Dr .	
Haile	asserted	that	“disease	by	itself—cannot	create	malnutrition .”	He	ascribed	
the	malnourished	condition	of	the	POWs	to	their	diet	while	in	capti�ity .

111 .	 Ethiopia’s	rebuttal	relies	hea�ily	on	the	testimony	of	the	camp’s	
commander,	his	deputy,	one	other	officer	and	the	camp’s	chief	cook .	They	tes-
tified	that	the	daily	bread	and	lentils	diet	was	supplemented	at	least	once	a	
week	with	meat	and	twice	a	week	with	�egetables .	A	Dedessa	camp	command-
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er	pro�ided	a	written	ration	list	consistent	with	that	testimony,	although	the	
amounts	of	meat	and	�egetables	were	not	indicated	on	that	list .	They	also	testi-
fied	that,	in	each	dormitory,	the	POWs	prepared	their	own	meals,	from	food	
pro�ided	to	them,	that	representati�es	of	each	group	of	POWs	were	regularly	
allowed	to	�isit	the	market	at	Nekemte	(a	large	town)	to	purchase	supplementa-
ry	food	stuffs	at	their	own	expense,	and	that	there	were	no	complaints	from	the	
POWs	regarding	food .	The	officers	also	testified	that	the	ICRC	�isited	the	camp	
regularly	and	had	unrestricted	access	to	all	POWs,	and	that	groups	of	POWs	
were	free	to	create	gardens	to	grow	�egetables	(some	of	which	were	shown	in	
photographic	exhibits) .	It	is	unclear	from	this	testimony	whether	these	condi-
tions	were	in	existence	prior	to	December	2000,	or	only	after	the	conclusion	
of	the	Peace	Agreement	in	December	2000 .	The	Commission	doubts	their	full	
applicability	before	December	2000 .	Records	regarding	food	purchases	by	the	
camp	ha�e	also	been	pro�ided	and	this	massi�e	documentary	material	reflects	
significant	periodic	purchases	of	animals	for	meat,	less	frequently	purchases	
of	some	�egetables	(notably	cabbage	and	potatoes),	and	still	less	frequently	the	
purchases	of	limes .

112 .	 On	balance,	the	Commission	concludes	that	the	greatest	weight	
should	be	gi�en	to	the	declarations	of	the	many	POWs	complaining	about	a	
lack	of	�ariety	of	their	diet	and,	most	importantly,	the	e�idence	of	scur�y	and	
diet-related	disorders,	as	presented	in	the	uncontro�erted	testimony	of	the	
Eritrean	doctors .	That	e�idence	shows	that	the	food	pro�ided	to	many	POWs,	
at	least	from	1998	through	2000,	was	qualitati�ely	insufficient	because	it	was	
lacking	in	essential	�itamins .	While	the	daily	diet	at	Dedessa	prior	to	then	may	
ha�e	occasionally	included	�egetables,	meat	or	e�en	fruit,	these	supplements	
were	insufficient	to	protect	the	health	of	a	significant	number	of	POWs	dur-
ing	their	capti�ity,	as	shown	by	the	fact	that	many	of	the	POWs	repatriated	in	
December	2000	e�idenced	malnutrition,	which	endangered	their	health .

113 .	 The	Commission	lacks	comparably	clear	and	con�incing	e�idence	
of	a	seriously	inadequate	diet	at	Dedessa	after	December	2000	until	the	final	
POW	release	in	No�ember	2002 .

114 .	 In	conclusion,	the	Commission	holds,	first,	that	the	health	stand-
ards	at	the	POW	camp	at	Mai	Kenetal	seriously	and	ad�ersely	affected	the	
health	of	a	number	of	the	POWs	there	and	endangered	the	health	of	others	in	
�iolation	of	applicable	international	humanitarian	law;	and,	second,	that	the	
food	pro�ided	by	Ethiopia	to	POWs	at	all	camps	prior	to	December	2000	was	
sufficiently	deficient	in	needed	nutrition,	o�er	time,	as	to	endanger	seriously	
the	health	of	Eritrean	POWs	in	�iolation	of	applicable	international	humani-
tarian	law .	Consequently,	Ethiopia	is	liable	for	the	unlawful	health	standards	
at	Mai	Kenetal	and,	prior	to	December	2000,	for	pro�iding	food	so	inadequate	
in	nutrition	that,	o�er	time,	it	seriously	endangered	the	health	of	all	Eritrean	
POWs .
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6. Inadequate Medical Care in Camps

115 .	 A	Detaining	Power	has	the	obligation	to	pro�ide	in	its	POW	camps	
the	medical	assistance	on	which	the	POWs	depend	to	heal	their	battle	wounds	
and	to	pre�ent	further	damage	to	their	health .	This	duty	is	particularly	crucial	
in	camps	with	a	large	population	and	a	greater	risk	of	transmission	of	conta-
gious	diseases .

116 .	 The	protections	pro�ided	by	Articles	15,	20,	29,	30,	31,	109	and	110	
of	Gene�a	Con�ention	III	are	unconditional .	These	rules,	which	are	based	on	
similar	rules	in	Articles	4,	13,	14,	15	and	68	of	the	Gene�a	Con�ention	Relati�e	
to	the	Treatment	of	Prisoners	of	War	of	July	27,	1929,42	are	part	of	customary	
international	law .

117 .	 Many	of	these	rules	are	broadly	phrased	and	do	not	characterize	
precisely	the	quality	or	extent	of	medical	care	necessary	for	POWs .	Article	15	
speaks	of	the	“medical	attention	required	by	their	state	of	health;”	Article	30	
requires	infirmaries	to	pro�ide	prisoners	“the	attention	they	require”	(emphasis	
added) .	The	lack	of	definition	regarding	the	quality	or	extent	of	care	“required”	
led	to	difficulties	in	assessing	this	claim .	Indeed,	standards	of	medical	practice	
�ary	around	the	world,	and	there	may	be	room	for	�arying	assessments	of	what	
is	required	in	a	specific	situation .	Moreo�er,	the	Commission	is	mindful	that	it	
is	dealing	here	with	two	countries	with	�ery	limited	resources .

118 .	 Ne�ertheless,	the	Commission	belie�es	certain	principles	can	be	
applied	in	assessing	the	medical	care	pro�ided	to	POWs .	The	Commission	
began	by	considering	Article	15’s	concept	of	the	maintenance	of	POWs,	which	
it	understands	to	mean	that	a	Detaining	Power	must	do	those	things	required	
to	pre�ent	significant	deterioration	of	a	prisoner’s	health .	Next,	the	Commis-
sion	paid	particular	attention	to	measures	that	are	specifically	required	by	
Gene�a	Con�ention	III	such	as	the	requirements	for	segregation	of	prisoners	
with	infectious	diseases	and	for	regular	physical	examinations .

a. Eritrea’s Claims and Evidence

119 .	 Eritrea	claimed	that	Ethiopia	did	not	pro�ide	the	Eritrean	POWs	
the	medical	care	required	under	international	humanitarian	law,	basing	its	
claims	on	fifty-eight	declarations	of	detainees	repatriated	soon	after	hostilities	
ended	in	December	2000,	most	because	they	needed	medical	care .	Forty-eight	
of	these	came	from	POWs	and	ten	from	ci�ilian	internees	who	largely	shared	
the	same	treatment	in	the	camps .	Eritrea	also	submitted	the	declarations	of	
three	medical	doctors	who	examined	the	first	groups	of	repatriated	prisoners,	
and	that	of	a	military	intelligence	officer	who	debriefed	them .

120 .	 These	declarations	are	largely	consistent,	but	they	pro�ide	only	a	
partial	�iew .	The	forty-eight	POWs	are	a	small	fraction	of	the	approximately	

42	 118	L .N .T .S .	pp .	343–411 .
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2,600	Eritrean	POWs	held	in	Ethiopia,	or	e�en	of	the	359	wounded	and	sick	
POWs	repatriated	soon	after	hostilities	ended .	Their	declarations	describe	the	
medical	care	gi�en	to	detainees	clearly	requiring	significant	medical	attention,	
but	it	is	difficult	to	generalize	from	them	regarding	the	care	gi�en	the	general	
population	of	POWs .

121 .	 While	some	declarants	indicate	that	POWs	recei�ed	adequate	med-
ical	treatment,	many	criticize	the	quality	of	care .	There	are	allegations	that	
wounds	were	not	treated	at	all	in	a	gi�en	camp;	that	wounds	were	cleaned	and	
bandaged	but	not	further	treated;	that	there	was	no	care	whatsoe�er	in	some	
camps;	or	that	care	was	a�ailable	but	inadequate .	There	was	written	testimony	
that	in	some	camps	no	medicines	were	distributed,	for	instance	to	treat	fre-
quent	maladies	such	as	diarrhea	and	malaria,	and	that	shell	fragments	were	
not	remo�ed	from	wounds .	Nearly	all	declarants	who	were	there	complained	
about	insufficient	medical	care	at	Mai	Kenetal	and	its	transit	camp,	Biyara .	
Many	likewise	complained	about	the	medical	care	at	Dedessa .

122 .	 The	Eritrean	doctors	who	examined	the	first	359	sick	and	wounded	
repatriated	POWs	referred	to	a	few	cases	of	allegedly	inadequate	treatment	
resulting	in	�ascular	injuries,	collapsed	lungs	and	sympathetic	ophthalmia .	
The	doctors	testified	that	remo�al	of	shell	fragments	after	repatriation	could	
be	more	difficult	than	prompt	remo�al .	The	doctors	and	the	psychiatrist	who	
testified	at	the	hearing	also	stated	that	many	POWs	required	serious	psycho-
logical/psychiatric	care	when	repatriated .

123 .	 Many	declarants	also	complained	about	delays	in	medical	treat-
ment,	said	frequently	to	impair	reco�ery	from	wounds	or	illnesses .	One	former	
POW	alleged	that	he	had	to	wait	eight	months	before	his	wounded	knee	was	
operated	upon;	others	complained	of	many	weeks’	delay	before	recei�ing	thor-
ough	medical	attention,	and	that	untreated	fractures	were	not	properly	cared	
for .	The	Eritrean	doctors	 indicated	 that	many	POWs	will	ha�e	permanent	
abnormalities	that	could	ha�e	been	a�oided	with	timely	care .

124 .	 Eritrea	also	claimed	that	Ethiopia	did	not	pro�ide	adequate	infir-
maries,	clinics	and	hospitals	as	required	under	Article	30	of	Gene�a	Con-
�ention	III .	At	Mai	Kenetal	(as	discussed	abo�e),	the	sick	and	wounded	did	
not	e�en	ha�e	proper	quarters,	and	had	to	seek	co�er	in	leaky	tents	of	plastic	
sheets .

125 .	 Eritrea	also	raised	questions	relating	to	access	to	the	medical	facil-
ities	that	existed .	Under	international	humanitarian	law,	any	POW	has	the	
right	to	seek	medical	examination	on	the	POW’s	own	initiati�e,	and	to	obtain	
medical	attention	from	qualified	medical	personnel	so	as	to	assess	the	exist-
ence	of	an	ailment,	its	identity	and	the	required	treatment .	If	needed	medical	
care	cannot	be	gi�en	at	the	camp	clinic,	a	POW	must	be	treated	at	a	more	
specialized	hospital .	One	POW	complained	that	he	was	not	so	referred	and	
another	considered	the	hospital’s	care	inadequate .
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126 .	 Eritrea	also	complained	about	the	lack	of	pre�enti�e	care	in	the	
Ethiopian	camps .	Under	Article	31	of	Gene�a	Con�ention	III,	POWs	must	be	
medically	examined	at	least	once	a	month,	for	example,	to	check	and	record	
their	weight	and	diagnosis	contagious	diseases .	Numerous	statements	submit-
ted	by	Eritrean	POWs	indicate	that	no	such	regular	inspections	took	place	at	
any	of	the	camps,	and	that	POWs	with	contagious	diseases	were	not	isolated .

b. Ethiopia’s Defense

127 .	 In	response	to	Eritrea’s	claims,	Ethiopia	submitted	extensi�e	e�i-
dence,	 including	declarations	 from	military	officers	 in	charge	of	prisoners	
and	from	camp	administrators	and	doctors .	Ethiopia	presented	a	camp	com-
mander	as	a	witness	at	the	hearing,	as	well	as	medical	records	from	the	�arious	
camps .	These	declarations,	written	documents	and	witness	testimony	depict	
a	far	more	fa�orable	�iew	of	the	medical	care	pro�ided	than	do	the	Eritrean	
POW	declarants .	To	cite	a	few	examples,	Ethiopia	submitted	e�idence	that	
Eritrean	POWs	were	indeed	referred	to	specialized	hospitals	for	treatment;	
Ethiopia’s	medical	expert,	Dr .	Goodman,	testified	that	remo�ing	shell	frag-
ments	from	wounds	could	be	medically	risky .

c. The Commission’s Conclusions

128 .	 Despite	 the	 substantial	 amount	 of	 e�idence	 and	 hearing	 time	
de�oted	to	medical	care	in	Eritrea’s	claim,	the	Commission	had	difficulty	in	
determining	the	a�ailability	and	quality	of	medical	care	in	the	Ethiopian	POW	
camps .	Focusing	on	specifics	did	not	pro�e	necessarily	helpful .	For	example,	
the	e�idence	of	psychological/psychiatric	problems	does	not	pro�e	that	Ethio-
pia	failed	to	pro�ide	appropriate	care;	 lengthy	capti�ity	can	be	psychologi-
cally	�ery	disturbing,	and	psychological	care	after	repatriation	is	frequently	
indicated .	The	discussion	of	sympathetic	ophthalmia	was	clearly	�ery	narrow .	
The	hospital	records	submitted	by	Ethiopia	do	not	establish	that	all	POWs	in	
need	of	specialized	treatment	were,	in	fact,	referred	to	hospitals,	but	only	that	
some	were .	Although	a	few	Eritrean	declarants	complained	about	insufficient	
medical	staffing,	other	e�idence	showed	that	camp	infirmaries	were	staffed	by	
one	or	more	medical	doctors	and	paramedics;	a	detained	Eritrean	doctor	was	
in�ol�ed	in	caring	for	the	Eritrean	POWs .

129 .	 Faced	with	the	Parties’	often	sharply	conflicting	portrayals	of	the	
a�ailability	and	quality	of	medical	care,	the	Commission	sought	some	broad-
er	perspecti�es	to	assess	the	care	pro�ided .	The	Commission	focused	on	the	
death	rate	in	the	camps	as	a	possible	indicator	of	the	medical	care	pro�ided,	on	
the	detailed	testimony	of	the	Eritrean	doctors	who	examined	the	first	POWs	
repatriated,	and	on	e�idence	of	pre�entati�e	care .

130 .	 First,	in	response	to	questioning,	Ethiopia	indicated	that,	to	the	
best	of	its	knowledge,	twenty	Eritrean	POWs	died	while	in	capti�ity	in	Ethio-
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pia .	The	Eritrean	POW	declarants	 frequently	allege,	especially	with	regard	
to	Mai	Kenetal	(the	seriously	inadequate	conditions	of	which	the	Commis-
sion	discusses	abo�e),	that	deaths	resulted	from	lack	of	medical	attention .	As	
regrettable	as	each	and	e�ery	death	is,	the	Commission	finds	that	a	death	ratio	
of	less	than	one	percent—in	a	total	population	of	some	2,600	POWs,	many	
seriously	wounded—does	not	in	itself	indicate	substandard	medical	care .

131 .	 Second,	the	Commission	was	struck	by	the	detailed	testimony	of	
the	Eritrean	doctors	who	examined	the	Eritrean	POWs	repatriated	after	hos-
tilities	ended	 in	December	2000 .	They	were	of	 the	firm	opinion	 that	 these	
wounded	and	sick	POWs	could	not	ha�e	recei�ed	required	medical	care .	They	
testified	that,	of	the	359	POWs	they	examined,	twenty-two	had	tuberculosis—a	
�ery	high	ratio .	They	also	testified	that	the	POWs	showed	signs	of	malnutri-
tion,	which	had	ad�ersely	affected	their	health,	contributed	to	the	de�elopment	
of	tuberculosis	and	scur�y,	and	left	many	unready	for	necessary	surgery	until	
they	could	put	on	weight .	The	doctors	also	found	that	nearly	one-half	of	the	
POWs	they	examined	had	fractures	that	had	not	been	properly	treated,	e�i-
denced	by	non-union	or	mal-union	of	the	bones .	Although	Ethiopia	responded	
that	fractures	sometimes	could	not	heal	properly	for	reasons	beyond	its	control,	
for	example,	because	of	una�oidable	delays	in	e�acuation,	the	Eritrean	doctors	
countered	that	many	of	the	post-repatriation	orthopedic	operations	ha�e	been	
successful;	if	those	operations	had	been	done	earlier,	while	the	patients	were	in	
Ethiopia’s	custody,	they	could	ha�e	been	e�en	more	successful .

132 .	 Finally,	pre�enti�e	care	 is	a	matter	of	particular	concern	to	the	
Commission .	As	e�idenced	by	their	prominence	in	Gene�a	Con�ention	III,	
regular	 medical	 examinations	 of	 all	 POWs	 are	 �ital	 to	 maintaining	 good	
health	in	a	closed	en�ironment	where	diseases	are	easily	spread .	The	Com-
mission	 considers	 monthly	 examinations	 of	 the	 camp	 population	 to	 be	 a	
pre�enti�e	measure	forming	part	of	the	Detaining	Power’s	obligations	under	
international	customary	law .

133 .	 The	Commission	must	conclude	that	Ethiopia	failed	to	take	se�eral	
important	pre�entati�e	care	measures	specifically	mandated	by	international	
law .	In	assessing	this	issue,	the	Commission	looked	not	just	to	Eritrea	but	also	
to	Ethiopia,	which	administered	the	camps	and	had	the	best	knowledge	of	its	
own	practices .

134 .	 Ethiopia	 neither	 contended	 that	 it	 conducted	 regular	 medical	
examinations	 nor	 attempted	 to	 justify	 the	 lack	 of	 such	 examinations .	 The	
record	is	unclear	as	to	what	extent	Ethiopian	officials	maintained	personal	
POW	medical	data .	Ethiopia	acknowledged	that	there	were	no	monthly	exam-
inations	at	Fiche	(which	operated	for	less	than	two	months)	or	at	Feres	Mai	
(which	was	open	for	some	fi�e	months) .	The	e�idence	indicates	that,	at	the	
Dedessa	clinic,	medical	personnel	carried	out	170	to	400	tests	per	month,	but	
ob�iously	does	not	pro�e	that	all	POWs	were	checked	monthly .

135 .	 Nor	 does	 the	 e�idence	 show	 that	 Ethiopia	 segregated	 certain	
infected	prisoners,	at	least	early	in	the	war .	POWs	are	particularly	susceptible	
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to	contagious	diseases	such	as	tuberculosis,	and	customary	international	law	
(reflecting	proper	basic	health	care)	requires	that	infected	POWs	be	isolated	
from	the	general	POW	population .	Se�eral	Eritrean	POW	declarants	recount	
that,	at	least	prior	to	December	2000,	tuberculosis	patients	were	lodged	with	
the	other	POWs .	Ethiopia’s	e�idence	 indicates	 that	 isolation	of	contagious	
POWs	began	only	at	Mai	Kenetal .

136 .	 In	 conclusion,	 on	 the	 basis	 of	 clear	 and	 con�incing	 e�idence,	
including	the	essentially	unrebutted	e�idence	of	the	pre�alence	of	malnutri-
tion,	tuberculosis	and	improperly	treated	fractures	and	the	absence	of	required	
pre�enti�e	care,	the	Commission	finds	that	Ethiopia	failed	to	pro�ide	Eritrean	
POWs	with	the	required	minimum	standard	of	medical	care	prior	to	Decem-
ber	2000 .	Consequently,	Ethiopia	is	liable	for	this	�iolation	of	customary	inter-
national	law .

137 .	 In	comparison,	Eritrea	has	failed	to	pro�e	that	the	medical	care	pro-
�ided	to	Eritrean	POWs	after	December	2000	was	less	than	required	by	appli-
cable	law .	In	response	to	Eritrea’s	allegations,	Ethiopia	submitted	considerable	
rebuttal	e�idence	of	the	increased	medical	care	it	pro�ided	at	Mai	Kenetal	and	
Dedessa	from	December	2000	through	repatriation	of	the	remaining	POWs	
in	No�ember	2002 .	The	e�idence	indicated	that	approximately	forty	medical	
personnel	staffed	the	Mai	Kenetal	clinic	and	that	some	POW	patients	were	
taken	to	a	local	hospital .	The	e�idence	also	indicated	that	POWs	with	tuber-
culosis	or	other	contagious	diseases	were	isolated	at	Mai	Kenetal	and	Dedessa	
and	that,	contrary	to	Eritrea’s	allegation,	medical	equipment	was	sterilized	
before	each	use .43	With	respect	to	medical	care	at	Dedessa,	Ethiopia	presented	
medical	records	rebutting	the	specific	complaints	made	in	a	number	of	the	
Eritrean	declarations .44

138 .	 In	closing,	the	Commission	notes	its	recognition	that	Eritrea	and	
Ethiopia	cannot,	at	least	at	present,	be	required	to	ha�e	the	same	standards	
for	medical	treatment	as	de�eloped	countries .	Howe�er,	scarcity	of	finances	
and	infrastructure	cannot	excuse	a	failure	to	grant	the	minimum	standard	of	
medical	care	required	by	international	humanitarian	law .	The	cost	of	such	care	
is	not,	in	any	e�ent,	substantial	in	comparison	with	the	other	costs	imposed	
by	the	armed	conflict .

7. Unlawful Assault on Female POWs

139 .	 Eritrea	brings	a	discrete	claim	for	the	alleged	unlawful	assault	of	
female	POWs,	alleging	in	its	Statement	of	Claim	that	Ethiopian	soldiers	raped	
female	POWs	and,	in	one	case,	raped	and	killed	a	female	prisoner	at	Sheshebit	
on	the	Western	Front .	The	Parties	agree	that	Article	14	of	Gene�a	Con�ention	
III,	which	pro�ides	that	POWs	are	“entitled	in	all	circumstances	to	respect	for	

43 See	ET04	CM	pp .	259–261 .
44 Id.	at	pp .	331–338 .
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their	person	and	their	honor”	and	that	women	“shall	be	treated	with	all	the	
regard	due	to	their	sex,”	prohibits	sexual	assault	of	female	POWs .

140 .	 The	Commission	takes	this	claim,	like	all	claims	of	grie�ous	physical	
abuse,	extremely	seriously .	The	Commission	has	carefully	re�iewed	the	three	
declarations	of	female	Eritrean	POWs;	the	declarations	of	male	POWs	address-
ing	treatment	of	the	women;	the	declaration	of	an	Eritrean	colonel	who	debriefed	
returning	Eritrean	POWs;	and	the	documentary	medical	e�idence .	Although	
the	Commission	is	sensiti�e	to	Eritrea’s	representation	that	“[t]he	female	former	
POWs	declined	to	discuss	this	topic	and	a	decision	was	made	to	respect	their	
wishes,”45	the	burden	of	proof	cannot	fairly	be	lowered	for	this	claim .

141 .	 The	Commission	finds	 that	Eritrea	has	not	presented	clear	and	
con�incing	e�idence	of	rape,	killing	or	other	assault	aimed	at	female	POWs .	
Gi�en	the	small	number	of	female	Eritrean	POWs,	the	Commission	has	not	
looked	for	systematic	or	widespread	abuse	of	women .	The	fact	remains,	how-
e�er,	that	not	one	of	the	female	Eritrean	declarants	stated	explicitly	or—more	
importantly,	 gi�en	 the	 sensiti�ities—e�en	 implicitly	 that	 she	 was	 sexually	
assaulted,	or	that	any	other	female	prisoner	she	knew	was	assaulted .	Some	
male	Eritrean	declarants	described	occasional	or	 frequent	screaming	from	
the	women’s	quarters,	but	did	not	(and	perhaps	could	not)	obser�e	Ethiopian	
guards	entering	or	lea�ing .	Se�eral	declarants	described	abuse	of	women	that,	
although	serious	in	its	own	right,	was	unrelated	to	their	gender .	Eritrea	failed	
to	submit	e�idence	documenting	the	one	rape	and	murder	alleged	in	the	State-
ment	of	Claim .	Ethiopia	defended	these	claims,	in	large	part,	by	presenting	
detailed	e�idence	that	there	were	separate	quarters	for	women	in	the	camps,	
which	were	inspected	only	by	senior	camp	officials	in	pairs .

142 .	 Accordingly,	and	without	in	any	way	undermining	its	recognition	
of	the	particular	�ulnerability	of	female	POWs,	the	Commission	does	not	find	
Ethiopia	liable	for	breaching	customary	international	law	obligations	to	pro-
tect	the	person	and	honor	of	female	Eritrean	POWs .

8. Delayed Repatriation of POWs

143 .	 The	 Commission	 has	 determined	 in	 this	 Award	 that	 Eritrea’s	
claims	regarding	the	timely	release	and	repatriation	of	POWs	are	within	its	
jurisdiction	under	the	Agreement	and	Commission	Decision	No .	1 .46

144 .	 In	its	Statement	of	Claim,	Eritrea	alleged	that	Ethiopia	failed	to	
release	and	repatriate	POWs	without	delay	after	December	12,	2000 .	In	 its	
Memorial,	 Eritrea	 asked	 the	 Commission	 to	 “order	 Ethiopia	 to	 cooperate	
with	the	International	Committee	of	the	Red	Cross	in	effecting	an	immediate	
release	and	repatriation	of	all	POWs .	 .	 .	 .”47	Howe�er,	on	No�ember	29,	2002,	

45	 ER17	MEM	p .	65	note	235 .
46 See	Section	IIIA	supra.
47	 ER17	MEM	p .	138 .
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shortly	before	the	hearing	in	this	claim,	Ethiopia	released	all	POWs	registered	
by	the	ICRC	remaining	in	its	custody .	While	some	chose	to	remain	in	Ethio-
pia	for	family	or	other	reasons,	1,287	returned	to	Eritrea .	During	the	hearing,	
counsel	for	Eritrea	expressed	Eritrea’s	great	pleasure	at	this	action .48	The	Com-
mission	too	welcomes	this	important	and	positi�e	step	by	Ethiopia,	which	ren-
dered	moot	Eritrea’s	request	for	an	order	regarding	repatriation .	Ne�ertheless,	
Eritrea’s	claim	that	Ethiopia	failed	to	repatriate	the	POWs	it	held	as	promptly	
as	required	by	law	remains .

145 .	 As	noted	abo�e,	Eritrea	acceded	to	the	four	Gene�a	Con�entions	of	
1949	effecti�e	August	14,	2000,	so	they	were	in	force	between	the	Parties	after	
that	date .	Article	118	of	Gene�a	Con�ention	III	states	that	“[p]risoners	of	war	
shall	be	released	and	repatriated	without	delay	after	the	cessation	of	acti�e	hos-
tilities .”	The	Parties	concluded	an	Agreement	on	the	Cessation	of	Hostilities	
on	June	18,	2000 .	Howe�er,	the	Commission	recei�ed	no	e�idence	regarding	
implementation	of	that	agreement	and	could	not	assess	whether	it	marked	an	
end	to	acti�e	hostilities	sufficiently	definiti�e	for	purposes	of	Article	118 .49

146 .	 By	contrast,	Article	1	of	the	December	12,	2000,	Agreement	states	
that	“[t]he	parties	shall	permanently	terminate	military	hostilities	between	
themsel�es .”	Gi�en	the	terms	of	this	Agreement	and	the	ensuing	e�olution	of	
the	Parties’	relationship,	including	the	establishment	and	work	of	this	Com-
mission,	the	Commission	concludes	that	as	of	December	12,	2000,	hostilities	
ceased	and	the	Article	118	obligation	to	repatriate	“without	delay”	came	into	
operation .

147 .	 Applying	 this	 obligation	 raises	 some	 issues	 that	 were	 not	 thor-
oughly	addressed	during	the	proceedings,	in	part	because	Eritrea	focused	on	
the	return	of	POWs	still	detained,	which	was	mooted	on	the	e�e	of	the	hear-
ing,	while	Ethiopia	consistently	relied	on	the	argument	that	these	claims	were	
outside	 the	Commission’s	 jurisdiction,	a	defense	 that	 the	Commission	has	
now	rejected .	Ne�ertheless,	gi�en	their	e�eryday	meaning	and	the	humani-
tarian	object	and	purpose	of	Gene�a	Con�ention	III,	 these	words	 indicate	
that	repatriation	should	occur	at	an	early	time	and	without	unreasonable	or	
unjustifiable	restrictions	or	delays .	At	the	same	time,	repatriation	cannot	be	
instantaneous .	Preparing	and	coordinating	adequate	arrangements	for	safe	
and	orderly	mo�ement	and	reception,	especially	of	sick	or	wounded	prison-
ers,	may	be	time-consuming .	Further,	there	must	be	adequate	procedures	to	
ensure	that	indi�iduals	are	not	repatriated	against	their	will .50

48	 Transcript	p .	4 .
49	 See	Yoram	Dinstein,	“The	Release	of	Prisoners	of	War”,	in	Studies and Essays on 

International Humanitarian Law and Red Cross Principles in Honor of Jean Pictet	p .	44	(C .	
Swinarski	ed .,	Martinus	Nijhoff	Publishers	1984) .

50	 See	Howard	S .	Le�ie, Prisoners of War in International Armed Conflict,	in	Interna-
tional Law Studies,	Volume	59,	pp .	421–429	(U .S .	Na�al	War	College	Press	1977) .
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148 .	 There	is	also	a	fundamental	question	whether	and	to	what	extent	
each	Party’s	obligation	to	repatriate	depends	upon	the	other’s	compliance	with	
its	repatriation	obligations .	The	language	of	Article	118	is	absolute .	Ne�erthe-
less,	as	a	practical	matter,	and	as	indicated	by	state	practice,51	any	state	that	has	
not	been	totally	defeated	is	unlikely	to	release	all	the	POWs	it	holds	without	
assurance	that	its	own	personnel	held	by	its	enemy	will	also	be	released,	and	it	
is	unreasonable	to	expect	otherwise .	At	the	hearing,	distinguished	counsel	for	
Eritrea	suggested	that	the	obligation	to	repatriate	should	be	seen	as	uncondi-
tional	but	acknowledged	the	difficulty	of	the	question	and	the	contrary	argu-
ments	under	general	law .52

149 .	 The	Commission	finds	that,	gi�en	the	character	of	the	repatriation	
obligation	and	state	practice,	it	is	appropriate	to	consider	the	beha�ior	of	both	
Parties	in	assessing	whether	or	when	Ethiopia	failed	to	meet	its	obligations	
under	Article	118 .	In	the	Commission’s	�iew,	Article	118	does	not	require	pre-
cisely	equi�alent	beha�ior	by	each	Party .	Howe�er,	it	is	proper	to	expect	that	
each	Party’s	conduct	with	respect	to	the	repatriation	of	POWs	will	be	reason-
able	and	broadly	commensurate	with	the	conduct	of	the	other .	Moreo�er,	both	
Parties	must	continue	to	stri�e	to	ensure	compliance	with	the	basic	objecti�e	
of	Article	118—the	release	and	repatriation	of	POWs	as	promptly	as	possible	
following	the	cessation	of	acti�e	hostilities .	Neither	Party	may	unilaterally	
abandon	the	release	and	repatriation	process	or	refuse	to	work	in	good	faith	
with	the	ICRC	to	resol�e	any	impediments .

150 .	 The	Parties	submitted	limited	e�idence	regarding	this	claim,	a	fact	
that	complicates	some	key	judgements	by	the	Commission .	As	noted,	until	the	
e�e	of	the	hearing,	Eritrea’s	emphasis	was	on	the	release	of	POWs	still	being	
held,	while	Ethiopia	argued	that	the	whole	matter	was	outside	the	jurisdiction	
of	the	Commission .	A	chart	submitted	by	Eritrea	but	apparently	reflecting	
both	Parties’	understanding	of	the	sequence	of	repatriations	is	reproduced	
below .	It	shows	that	the	Parties,	acting	with	the	assistance	of	the	ICRC,	began	
a	substantial	process	of	repatriation	in	both	directions	promptly	after	Decem-
ber	12,	2000 .	Between	December	2000	and	March	2001,	Ethiopia	repatriated	
855	Eritrean	POWs,	38	percent	of	the	total	number	it	e�entually	repatriated .	
Eritrea	repatriated	a	smaller	number	of	Ethiopian	POWs	(628),	but	they	con-
stituted	65	percent	of	the	total	e�entually	repatriated	by	Eritrea .

151 .	 After	March	2001,	the	process	halted	for	a	substantial	period .	It	
then	resumed	in	October	2001	with	two	small	repatriations	by	each	Party .	
Eritrea	repatriated	all	remaining	Ethiopian	POWs	in	August	2002 .	This	was	
followed	by	the	No�ember	2002	Ethiopian	repatriation	noted	abo�e .	(The	only	
repatriation	of	POWs	prior	to	December	2000	was	in	August	1998	when	Erit-
rea	repatriated	se�enty	sick	or	wounded	POWs	to	Ethiopia .)

51 Id.	at	pp .	417–418 .
52	 Professor	Crawford,	Transcript	pp .	472–475 .
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152 .	 The	chart	below	shows	all	repatriations	subsequent	to	the	Agree-
ment	of	December	12,	2000 .	

Date
POWs	Repatriated	

by	Ethiopia
POWs	Repatriated	

by	Eritrea
December	2000 359 360
January	2001 254 50
February	2001 218
March	2001 242
October	2001 24
No�ember	2001 23
February	2002 58 25
August	2002 294
No�ember	2002 1,287

153 .	 The	record	is	unclear	regarding	the	circumstances	of	the	interrup-
tion	and	e�entual	resumption	of	repatriations .	The	record	includes	an	August	
3,	2001,	press	report	that	the	Ethiopian	Ministry	of	Foreign	Affairs	had	stated	
that	Ethiopia	was	suspending	the	exchange	of	POWs	with	Eritrea	until	Eri-
trea	clarified	 the	situation	of	an	Ethiopian	pilot	and	 thirty-six	militia	and	
police	officers	who	it	understood	had	been	captured	by	Eritrea	in	1998,	but	
whose	names	were	not	included	in	the	lists	of	POWs	held	by	Eritrea	that	it	had	
recei�ed	from	the	ICRC .53	Eritrea	responded	that	it	would	also	halt	further	
repatriation	of	Ethiopian	POWs	but	that	it	was	willing	to	resume	repatriations	
when	Ethiopia	did	so .54	As	the	abo�e	chart	indicates,	there	were	se�eral	small	
repatriations	of	POWs	in	October	and	No�ember	2001	and	in	February	2002,	
but	it	seems	clear	that	the	repatriation	of	the	bulk	of	the	remaining	POWs	was	
held	up	for	twel�e	months	or	more	by	a	dispute	o�er	the	accounting	for	these	
missing	persons	or	other	matters	not	in	the	record	before	this	Commission .

154 .	 There	was	conflicting	e�idence	regarding	the	details	of	the	pilot’s	
capture,	but	it	was	common	ground	that	he	had	been	captured	and	made	a	
POW .	The	Commission	recei�ed	no	direct	e�idence	concerning	his	fate .	Erit-
rea’s	Memorial	states	that	“Ethiopia	was	repeatedly	informed	about	the	death	
of	the	indi�idual	in	question	by	the	facilitators	in	the	peace	process .”55	The	
Memorial	does	not	indicate	when	Eritrea	belie�es	that	may	ha�e	occurred,	
nor	does	 it	pro�ide	e�idence	that	 it,	 in	fact,	did	occur .	Ethiopia’s	Counter-	
Memorial	does	not	respond	to	that	statement	or	directly	address	the	fate	of	the	

53	 “Ethiopia	Conditionally	Halts	POWs	Exchange	with	Eritrea”,	Ethiopian	News	
Agency	(ENA),	August	3,	2001,	in	ER17	MEM,	Documentary	Annex	p .	32 .

54	 “Asmara	Accuses	Ethiopia	of	Violating	Ceasefire	Deal	o�er	POWs”,	Agence	France	
Presse,	August	3,	2001,	in	ER17	MEM,	Documentary	Annex	p .	34 .

55	 ER17	MEM	p .	41 .
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pilot	and	other	personnel .	Neither	Party	offered	documentary	or	testimonial	
e�idence	on	this	point .

155 .	 Communications	 between	 the	 Parties	 concerning	 the	 delay	 in	
repatriations	were	presumably	transmitted	through	the	ICRC	but,	unfortu-
nately,	they	ha�e	not	been	made	a�ailable	to	the	Commission .	Howe�er,	press	
reports	in	the	record	suggest	that,	at	some	point,	the	dispute	may	ha�e	been	
narrowed	to	the	missing	pilot .	In	particular,	documents	introduced	by	Eritrea	
indicate	that,	on	May	8,	2002,	Professor	Jacques	Forster,	Vice	President	of	the	
ICRC,	stated	at	a	press	conference	at	the	end	of	a	�isit	in	Ethiopia	that	the	ICRC	
was	concerned	by	a	“slowdown	on	the	part	of	both	countries”	in	the	repatria-
tion	of	POWs .	Howe�er,	as	of	that	time,	in	the	ICRC’s	�iew,	“Ethiopia	was	not	
in	�iolation	of	the	four	Gene�a	Con�entions	by	failing	to	repatriate	POWs .”56

156 .	 On	July	16,	2002,	the	Prime	Minister	of	Ethiopia	confirmed	in	a	
press	conference	that	the	“stumbling	block”	to	the	completion	of	the	exchange	
of	POWs	was	the	lack	of	response	by	Eritrea	to	what	happened	to	the	pilot .57	
The	next	month,	the	dispute	was	e�idently	resol�ed .	An	ICRC	press	release,	
dated	August	23,	2002,	states	the	following:

Gene�a	(ICRC)—The	President	of	the	International	Committee	of	the	Red	
Cross	(ICRC),	Mr	Jakob	Kellenberger,	has	today	completed	his	first	�isit	to	
the	region	since	the	end	of	the	international	armed	conflict	between	the	two	
countries	in	2000 .
During	his	official	�isits	to	Eritrea	and	Ethiopia,	Mr	Kellenberger	met	Eri-
trean	President	Isaias	Afewerki	 in	Asmara	on	20	August,	and	Ethiopian	
President	Girma	Wolde	Georgis	and	Prime	Minister	Meles	Zenawi	in	Addis	
Ababa	on	22	August .
The	 ICRC	 President’s	 main	 objecti�e	 in	 both	 capitals	 was	 to	 ensure	 the	
release	and	repatriation	of	all	remaining	Prisoners	of	War	(POWs)	in	accord-
ance	with	the	Third	Gene�a	Con�ention	and	the	peace	agreement	signed	in	
Algiers	on	12	December	2000 .
During	his	meeting	with	Eritrean	President	 Isaias	Afewerki,	Mr	Kellen-
berger	took	note	of	Mr	Afewerki’s	commitment	to	release	and	repatriate	the	
Ethiopian	POWs	held	in	Eritrea .	The	release	and	repatriation	of	the	POWs,	
registered	and	�isited	by	the	ICRC,	will	take	place	next	week .
During	his	meeting	with	Mr	Kellenberger,	Ethiopian	Prime	Minister	Meles	
Zenawi	expressed	his	go�ernment’s	commitment	to	release	and	repatriate	
the	Eritrean	POWs	held	in	Ethiopia	and	other	persons	interned	as	a	result	
of	the	conflict .	Release	and	repatriation	will	take	place	upon	completion	of	
internal	procedures	to	be	worked	out	with	the	ICRC .

56	 “ICRC	Expresses	Concern	o�er	Delay	of	POWs	Repatriation	in	Ethiopia,	Eritrea”,	
BBC	Worldwide	Monitoring,	May	9,	2002,	in	ER17	CM,	Documentary	Annex,	Annex	2,	
No .	4 .

57	 “Ethiopia:	 Inter�iew	 with	 Ethiopian	 Prime	 Minister	 Meles	 Zenawi”,	 United	
Nations	Integrated	Regional	Information	Network,	July	17,	2002,	in	ER17	MEM,	Docu-
mentary	Annex	p .	46 .
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In	both	capitals,	Mr	Kellenberger	reiterated	the	ICRC’s	strong	commitment	
to	helping	resol�e	all	remaining	issues	related	to	persons	captured	or	alleg-
edly	captured	during	the	conflict .

The	ICRC	welcomes	the	decisi�e	steps	taken	towards	the	prompt	return	of	
the	POWs	to	their	home	country	and	to	their	families,	and	looks	forward	to	
facilitating	the	release	and	repatriation	they	ha�e	been	so	anxiously	awaiting	
for	close	to	eighteen	months .58

157 .	 While	 Eritrea	 promptly	 released	 and	 repatriated	 its	 remaining	
POWs	in	late	August	2002,	Ethiopia	waited	three	months,	until	No�ember	
29,	2002,	to	release	the	remainder	of	its	POWs	and	to	repatriate	those	desiring	
repatriation .	This	three-month	delay	was	not	explained .

158 .	 In	these	circumstances,	the	Commission	concludes	that	Ethiopia	
did	not	meet	its	obligation	promptly	to	repatriate	the	POWs	it	held,	as	required	
by	law .	Howe�er,	the	problem	remains	to	determine	the	date	on	which	this	
failure	of	compliance	began,	an	issue	on	which	Eritrea	has	the	burden	of	proof .	
Eritrea	did	not	clearly	explain	the	specific	point	at	which	it	regarded	Ethiopia	
as	ha�ing	first	�iolated	its	repatriation	obligation,	and	Ethiopia	did	not	join	the	
issue,	in	both	cases	for	reasons	pre�iously	explained .	The	lack	of	discussion	by	
the	Parties	has	complicated	the	Commission’s	present	task .

159 .	 Eritrea	 apparently	 dates	 the	 breach	 from	 Ethiopia’s	 decision	 in	
August	2001	to	suspend	further	repatriation	of	POWs	until	Eritrea	clarified	the	
fate	of	a	few	persons	who	Ethiopia	belie�ed	to	ha�e	been	captured	by	Eritrea	in	
1998	but	who	were	not	listed	among	POWs	held	by	Eritrea .	Eritrea	argues	that	
concerns	about	the	fate	of	a	relati�ely	few	missing	persons	cannot	justify	delay-
ing	for	a	year	or	more	the	release	and	repatriation	of	nearly	1,300	POWs .	It	also	
asserts	that	Ethiopia’s	suspension	of	POW	exchanges	cannot	be	justified	as	a	
non-forcible	counter-measure	under	the	law	of	state	responsibility	because,	
as	Article	50	of	the	International	Law	Commission’s	Articles	on	Responsi-
bility	of	States	for	Internationally	Wrongful	Acts	emphasizes,	such	measures	
may	not	affect	“obligations	for	the	protection	of	fundamental	human	rights,”	
or	“obligations	of	a	humanitarian	character	prohibiting	reprisals .”	Likewise,	
Eritrea	points	out	that	this	conduct	cannot	be	a	permitted	reprisal	under	the	
law	of	armed	conflict;	Article	13	of	Gene�a	Con�ention	III	emphasizes	that	
“measures	of	reprisal	against	prisoners	of	war	are	prohibited .”	As	noted,	Ethio-
pia	defended	this	claim	on	jurisdictional	grounds	and	consequently	has	not	
responded	to	these	legal	arguments .

160 .	 Eritrea’s	arguments	are	well	founded	in	law .	Ne�ertheless,	they	are	
not	sufficient	to	establish	that	Ethiopia	�iolated	its	repatriation	obligation	as	
of	August	2001 .	In	particular,	the	Commission	is	not	prepared	to	conclude	
that	Ethiopia	�iolated	its	obligation	under	Article	118	of	Gene�a	Con�ention	

58	 ICRC,	ICRC President Visits Eritrea and Ethiopia: decisive progress in the release 
and repatriation of POWs,	Press	Release	02/48	(August	23,	2002),	available at	<http://www .
icrc .org/web/Eng/siteengo .nsf/iwpList279/> .
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III	by	suspending	temporarily	further	repatriations	pending	a	response	to	a	
seemingly	reasonable	request	for	clarification	of	the	fate	of	a	number	of	miss-
ing	combatants	it	belie�ed	captured	by	Eritrea	who	were	not	listed	as	POWs .	
Eritrea	presented	no	e�idence	indicating	that	it	sought	to	respond	to	these	
requests,	or	to	establish	that	they	were	unreasonable	or	inappropriate .

161 .	 In	this	connection,	the	Commission	must	gi�e	careful	attention	
and	appropriate	weight	to	the	position	of	the	ICRC .	As	noted	abo�e,	ICRC	
Vice-President	Forster	stated	in	May	2002	that,	as	of	that	time,	the	ICRC	did	
not	regard	Ethiopia	as	being	in	breach	of	its	repatriation	obligation .59	Eritrea	
did	not	address	that	statement .	The	ICRC’s	conclusion	is	particularly	worthy	
of	respect	because	the	ICRC	was	 in	communication	with	both	Parties	and	
apparently	had	been	the	channel	for	communications	between	them	on	POW	
matters .	Consequently,	the	ICRC	presumably	had	a	much	fuller	appreciation	
of	the	reasons	for	the	delay	in	repatriations	than	is	pro�ided	by	the	limited	
record	before	the	Commission .

162 .	 While	the	length	of	time	apparently	required	to	resol�e	this	mat-
ter	is	certainly	troubling,	on	the	record	before	it	the	Commission	is	not	in	a	
position	to	disagree	with	the	conclusion	of	the	ICRC	or	to	conclude	that	Ethio-
pia	alone	was	responsible	for	the	long	delay	in	the	repatriations	that	ended	
when	Eritrea	repatriated	its	remaining	Ethiopian	POWs	in	August	2002 .	Con-
sequently,	the	claim	that	Ethiopia	�iolated	its	repatriation	obligation	under	
Article	118	of	Gene�a	Con�ention	III	by	suspending	repatriation	of	POWs	in	
August	2001	must	be	dismissed	for	failure	of	proof .

163 .	 Howe�er,	in	�iew	of	the	ICRC	press	release	of	August	23,	2002,	and	
the	repatriation	of	all	remaining	Ethiopian	POWs	in	that	same	month,	the	
Commission	sees	no	legal	justification	for	the	continued	prolonged	detention	
by	Ethiopia	of	the	remaining	Eritrean	POWs .	Ethiopia	waited	until	No�ember	
29,	2002,	to	release	and	repatriate	the	remaining	Eritrean	POWs .	Ethiopia	has	
not	explained	this	further	delay,	and	the	Commission	sees	no	justification	for	
its	 length .	While	se�eral	weeks	might	understandably	ha�e	been	needed	to	
make	the	necessary	arrangements	with	the	ICRC	and,	in	particular,	to	�erify	
that	those	who	refused	to	be	repatriated	made	their	decision	freely,	the	Com-
mission	estimates	that	this	process	should	not	ha�e	required	more	than	three	
weeks	at	the	most .	Consequently,	the	Commission	holds	that	Ethiopia	�iolated	
its	obligations	under	Article	118	of	Gene�a	Con�ention	III	by	failing	to	repatri-
ate	1,287	POWs	by	September	13,	2002,	and	that	it	is	responsible	to	Eritrea	for	
the	resulting	delay	of	se�enty-se�en	days .

V. aWard

In	�iew	of	the	foregoing,	the	Commission	determines	as	follows:

59 “ICRC	Expresses	Concern”,	supra	note	56 .
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a. Jurisdiction
1 .	 The	Commission	has	jurisdiction	o�er	the	Claimant’s	claims	concern-

ing	the	treatment	of	its	POWs	by	the	Respondent	during	the	period	December	
12,	2000,	until	their	final	release	or	repatriation,	including	a	claim	for	unjusti-
fied	delay	in	the	release	and	repatriation	of	some	of	those	POWs .

2 .	 The	Commission	lacks	jurisdiction	o�er	claims	that	were	not	filed	
by	December	12,	2001 .	Consequently,	the	claim	that	POWs	were	subjected	to	
insults	and	public	curiosity,	contrary	to	Article	13	of	Gene�a	Con�ention	III,	
including	the	related	request	for	an	order;	the	claim	that	female	POWs	were	
accorded	inappropriate	housing	and	sanitary	conditions,	contrary	to	Article	
25	of	that	Con�ention;	and	the	claim	that	POWs	were	mistreated	during	trans-
fers	between	camps,	contrary	to	Article	46	of	that	Con�ention,	are	hereby	dis-
missed	for	lack	of	jurisdiction .

3 .	 All	other	claims	asserted	in	this	proceeding	are	within	the	jurisdic-
tion	of	the	Commission .

b. applicable law
1 .	 With	respect	to	matters	prior	to	Eritrea’s	accession	to	the	Gene�a	

Con�entions	of	1949	on	August	14,	2000,	the	international	law	applicable	to	
this	claim	is	customary	international	law,	including	customary	international	
humanitarian	law	as	exemplified	by	rele�ant	parts	of	the	four	Gene�a	Con�en-
tions	of	1949 .

2 .	 Whene�er	either	Party	asserts	that	a	particular	rele�ant	pro�ision	of	
those	Con�entions	was	not	part	of	customary	international	law	at	the	rele�ant	
time,	the	burden	of	proof	will	be	on	the	asserting	Party .

3 .	 With	respect	to	matters	subsequent	to	August	14,	2000,	the	interna-
tional	humanitarian	law	applicable	to	this	claim	is	rele�ant	parts	of	the	four	
Gene�a	Con�entions	of	1949,	as	well	as	customary	international	law .

C. evidentiary issues
The	Commission	requires	clear	and	con�incing	e�idence	to	establish	the	

liability	of	a	Party	for	a	�iolation	of	applicable	international	law .

d. findings of liability for Violation of international law
The	Respondent	is	liable	to	the	Claimant	for	the	following	�iolations	of	

international	law	committed	by	its	military	personnel	and	by	other	officials	of	
the	State	of	Ethiopia:

1 .	 For	failing	to	take	effecti�e	measures	to	pre�ent	incidents	of	beating	
or	other	unlawful	abuse	of	Eritrean	POWs	at	capture	or	its	immediate	
aftermath;
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2 .	 For	 frequently	depri�ing	Eritrean	POWs	of	 footwear	during	 long	
walks	from	the	place	of	capture	to	the	first	place	of	detention;

3 .	 For	failing	to	protect	the	personal	property	of	Eritrean	POWs;

4 .	 For	subjecting	Eritrean	POWs	to	enforced	indoctrination	from	July	
1998	to	No�ember	2002	in	the	camps	at	Bilate,	Mai	Chew,	Mai	Kenetal	
and	Dedessa;

5 .	 For	permitting	health	conditions	at	Mai	Kenetal	to	be	such	as	seri-
ously	and	ad�ersely	to	affect	or	endanger	the	health	of	the	Eritrean	POWs	
confined	there;

6 .	 For	pro�iding	all	Eritrean	POWs	prior	to	December	2000	a	diet	that	
was	seriously	deficient	in	nutrition;

7 .	 For	 failing	 to	 pro�ide	 the	 standard	 of	 medical	 care	 required	 for	
Eritrean	POWs,	particularly	at	Mai	Kenetal,	and	for	failing	to	pro�ide	
required	pre�enti�e	care	by	segregating	from	the	outset	prisoners	with	
infectious	diseases	and	by	conducting	regular	physical	 examinations,	
from	May	1998	until	December	2000;	and

8 .	 For	delaying	the	repatriation	of	1,287	Eritrean	POWs	in	2002	for	se�-
entyse�en	days	longer	than	was	reasonably	required .

e. other findings
1 .	 The	 Claimant’s	 request	 that	 the	 Commission	 order	 the	 return	 of	

personal	property	of	Eritrean	POWs	that	was	taken	by	the	Respondent	or	its	
personnel	is	denied .

2 .	 All	other	claims	presented	in	this	case	are	dismissed .

Done	at	The	Hague,	this	1st	day	of	July	2003,

[Signed]	President	Hans	van	Houtte

[Signed]	George	H .	Aldrich

[Signed]	John	R .	Crook

[Signed]	James	C .N .	Paul

[Signed]	Lucy	Reed
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