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PARTI:REPORT 

A. Personnel of the Case 

THE COURT: 

Members (as appointed on 22 July 1971): 
Judge Sir Gerald Fitzmaurice (President) 
Judge Andre Gros 
Judge Store Petren 
Judge Charles Onyeama 
Judge Hardy C. Dillard 

Registrar 

Professor Philippe Cahier 

THE PARTIES: 

The Argentine Republic, represented by 

As Agents: 

61 

His Excellency Senor Ernesto de la Guardia, Ambassador 
Extraordinary and Plenipotentiary on Special Mission. 

His Excellency Senor Julio Barboza, Ambassador Extraordi
nary and Plenipotentiary on Special Mission. 

As Advisers: 

His Excellency Senor Luis Marfa de Pablo Pardo, Ambassa
dor Extraordinary and Plenipotentiary of the Argentine 
Republic in the Swiss Confederation, Professor of Interna
tional Law in the Argentine Catholic U Diversity, Buenos 
Aires. 

Rear-Admiral Senor Raul A. Fitte, Argentine Navy. 

As Counsel: 

Professor Roberto Ago, Professor of International Law in the 
Faculty of Law of the U Diversity of Rome. 

Professor Robert Y. Jennings, Q.C., Whewell Professor of 
International Law in the University of Cambridge. 

Professor Paul Reuter, Professor in the University of Law, 
Economics and Social Sciences of Paris. 

Other Advisers, Experts and Secretaries: 

Senor Enrique J. A. Candioti, Minister Plenipotentiary, 
Argentine Agency, Geneva. 

Senor Marcelo Delpech, Minister Plenipotentiary, 
Argentine Agency, Geneva. 

Senorita Susana Ruiz Cerutti, First Secretary, 
Argentine Agency, Geneva. 
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Senor Federico Mirre, First Secretary, 
Argentine Embassy, London. 

Senorita Graciela Saba, Second Secretary, 
Argentine Agency, Geneva. 

Senora Luisa E. C. de Lemos, Administrative Officer, 
Argentine Agency, Geneva. 

Senorita Alejandra Robinson, Administrative Officer, 
Argentine Agency, Geneva. 

Senorita Clara Patino Mayer, Administrative Officer, 
Argentine Agency, Geneva. 

The Republic of Chile, represented by 

As Agent: 

His Excellency Senor Don Jose Miguel Barros, Ambassador 
Extraordinary and Plenipotentiary of Chile to the Nether
lands and on Special Mission in the United Kingdom. 

As Counsel: 

Professor Prosper Weil, Professor in the U Diversity of Law, 
Economics and Social Sciences of Paris. 

Professor Ian Brownlie, D.C.L. Professor of International 
Law in the University of London. 

Professor Julio Philippi, Professor of Philosophy of Civil Law 
in the Catholic University of Santiago. 

Other Advisers, Experts and Secretaries: 

Senor Don German Carrasco, Minister Counsellor, 
Secretary General to the Chilean Agency, Geneva. 

Commander Kenneth Pugh, Chilean Navy. 

Senor Don Osvaldo Munoz, Expert Adviser, Licenciado en 
Ciencias Juridicas y Sociales de la Universidad de Chile, 
Chilean Agency, Geneva. 

Senor Don Ignacio Cox, Chilean Agency, Geneva. 

John Walford, Esq.; Solicitor (Bischoff and Co.). 

Jasper Hunt, Esq.; Solicitor (Bischoff and Co.). 
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B. Steps Preceding the Reference to Arbitration 

On 11 December 1967, the Chilean Ambassador in London, His 
Excellency Senor Don Victor Santa Cruz delivered on behalf of the 
Government of the Republic of Chile a Note addressed to Her Majesty's 
Principal Secretary of State for Foreign Affairs, the Right Honourable 
George Brown, M.P., in which he referred to a dispute existing between 
the Republic of Chile and the Republic of Argentina concerning sover
eignty over certain islands situated in the region of the Beagle Channel, 
and mentioned various attempts to reach agreement for the submission 
of the dispute to adjudication that had come to nothing. He then con
tinued: 

As it is imperative to find an early solution to this dispute, and having regard to 
the above-mentioned default of agreement, the Government of Chile has decided to 
have recourse to Her Majesty's Government as permanent arbitrator under the 1902 
General Treaty of Arbitration [sc. between Chile and Argentina], and in this connec
tion to invite them to intervene as Arbiter in the manner provided for in Article 5 of 
that Treaty. 

There followed the formal request, made on the instructions of the 
Government of Chile, that the necessary proceedings should be initiated 
by Her Majesty's Government. 

On the same day the Chilean Minister for Foreign Affairs sent the 
Ambassador of the Argentine Republic in Santiago a Note in which, 
after recalling the negotiations between the two countries, he informed 
him of the demarche made in London. 

In a note of 19 December 1967, addressed to the Argentine Ambas
sador in London, Her Majesty's Government asked the Argentine Gov
ernment whether it wished to make any comments in regard to the 
Chilean request. 

The Argentine Ambassador in London replied on 29 December 
sending copies of two Notes dated 23 December, addressed by the 
Argentine Foreign Minister to the Chilean Ambassador in Buenos Aires, 
in which it was stressed that no agreement had been reached between 
the two countries as to the applicability of the Treaty of 1902 to the 
extant dispute, and invited the Chilean Government to resume nego
tiations. 

There were no immediate results; but in the end the two Govern
ments, overcoming their differences of view, succeeded in arriving at an 
agreement for submitting the case to arbitration, and thus it was that, on 
22 July 1971, there was signed in London between Her Britannic Ma
jesty's Government, the Government of the Republic of Argentina and 
the Government of the Republic of Chile, an agreement entitle "Agree
ment for Arbitration ( Compromiso) of a controversy between the Ar
gentine Republic and the Republic of Chile concerning the Region of the 
Beagle Channel", the English and Spanish texts of which, both equally 
authentic, are set out in the next following section. 
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C. The Arbitration Agreement or Compromiso 

PoR CUANT0 la Republica Ar
gentina y la Republica de Chile (en 
adelante llamadas "las Partes", no
minadas en orden alfabetico en este 
instrumento) son partes de un Tra
tado General de Arbitraje (en ade
lante denominado "el Tratado") fir
mado en Santiago de Chile el 28 de 
mayo de 1902; 

PoR cu ANT0 el Gobierno de Su 
Majestad Britanica ~cept6 debida
mente el cargo de Arbitro que le 
confiri6 el Tratado; 

PoR cu ANT0 entre las Partes ha 
surgido una controversia en la zona 
del Canal de Beagle; 

PoR CUANT0, en esta oportuni
dad, las Partes ban coincidido en la 
aplicaci6n del Tratado a esta con
troversia y ban ,requerido la inter
venci6n como Arbitro del Gobier
no de Su Majestad Britanica; 

PoR cu ANT0 el Gobierno de Su 
Majestad Britanica, luego de ofr a 
las Partes, se ha conv~nci~o de que 
puede actuar como Arb1tro en la 
controversia; 

PoR cu ANT9 para cumplir sus 
funciones de Arbitro el Gobierno 
de Su Majestad Britanica ha desig
nado una Corte Arbitral integrada 
por los siguientes miembros: 

Sr. Hardy C. Dillard 
(Estados Unidos de America) 

Sir Gerald Fitzmaurice 
(Reino U nido) 

Sr. Andre Gros (Francia) 
Sr. Charles D. Onyeama 

(Nigeria) 
Sr. Sture Petren (Suecia); 

WHEREAS the Argentine Repub
lic and the Republic of Chile (here
inaner referred to as "the Parties", 
named in alphabetical order in 
this instrument) are parties to a 
General Treaty of Arbitration 
signed at Santiago on 28th May 
1902 (hereinafter referred to as "the 
Treaty"); 

AND WHEREAS His Britannic 
Majesty's Government duly ac
cepted the duty of Arbitrator con
ferred upon them by the Treaty; 

AND WHEREAS a controversy 
has arisen between the Parties con
cerning the region of the Beagle 
Channel; 

AND WHEREAS, on this occasion, 
the Parties have concurred with 
regard to the applicability of the 
Treaty to this controversy, and 
have requested the intervention of 
Her Britannic Majesty's Govern
ment as Arbitrator; 

AND WHEREAS Her Britannic 
Majesty's Government, after 
hearing the Parties, are satisfied 
that it would be appropriate for 
them to act as Arbitrator in the con
troversy; 

AND WHEREAS for the purpose 
of fulfilling their duties as Arbitra
tor, Her Britannic Majesty's Gov
ernment have appointed a Court of 
Arbitration composed of the fol
lowing members: 

Mr. Hardy C. Dillard 
(United States of America) 

Sir Gerald Fitzmaurice 
(United Kingdom) 

Mr. Andre Gros (France) 
Mr. Charles D. Onyeama 

(Nigeria) and 
Mr. Sture Petren (Sweden); 
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El Gobiemo de Su Majestad Bri
tanica, de conformidad con el Tra
tado y luego de consultar sepa
radamente a las Partes, ha fijado el 
Acuerdo de Arbitraje (Compro
miso) como sigue: 

ARTICULO I 

1) La Republica Argentina so
licita que el Arbitro determine cual 
es la lfnea del lfmite entre las res
pectivas jurisdicciones maritimas 
de la Republica Argentina y la 
Republica de Chile desde el meri
diano 68°36'38.5" W ., dentro de la 
regi6n mencionada en el parrafo 4) 
de este Artfculo, y en consecuencia 
declare que pertenecen a la Re
publica Argentina las islas Picton, 
Nueva y Lennox e islas e islotes 
adyacentes. 

2) La ReP,liblica de Chile soli
cita que el Arbitro resuelva las 
cuestiones planteadas en sus notas 
de 11 de diciembre de 1967 al Go
biemo de Su Majestad Britanica y 
al Gobierno de la Republica Argen
tina, en cuanto se relacionan con la 
regi6n a que se refiere el pmafo 4) 
de este Artfculo, y que declare que 
pertenecen a la Republica de Chile 
las islas Picton, Lennox y Nueva, 
islas e islotes adyacentes, como asi
mismo las demas islas e islotes 
cuya superficie total se encuentra 
fntegramente dentro de la zona in
dicada en el pmafo 4) de este Ar
tfculo. 

3) Las cuestiones menciona
das en los dos parrafos predecentes 
constituyen la expresi6n de la vo
luntad de las Partes respecto de los 
puntos controvertidos, sobre los 
cuales debera decidir la Corte Ar
bitral. 

Her Britannic Majesty's Gov
ernment, in accordance with the 
Treaty and after consulting the Par
ties separately, have determined 
the Arbitration Agreement (Com
promiso) as follows: 

ARTICLE I 

(1) The Argentine Republic re
quests the Arbitrator to determine 
what is the boundary-line between 
the respective maritime jurisdic
tions of the Argentine Republic and 
of the Republic of Chile from meri
dian 68°36'38.5" W ., within the re
gion referred to in paragraph (4) of 
this Article, and in consequence to 
declare that Picton, Nueva and 
Lennox Islands and adjacent is
lands and islets belong to the Ar
gentine Republic. 

(2) The Republic of Chile re
quests the Arbitrator to decide, to 
the extent that they relate to the 
region referred to in paragraph (4) 
of this Article, the questions refer
red to in her Notes of 11th Decem
ber 1967 to Her Britannic Ma
jesty's Government and to the 
Government of the Argentine Re
public and to declare that Picton, 
Lennox and Nueva Islands, the ad
jacent islands and islets, as well as 
the other islands and islets whose 
entire land surface is situated 
wholly within the region referred to 
in paragraph ( 4) of this Article, 
belong to the Republic of Chile. 

(3) The questions specified in 
the two foregoing paragraphs 
express the will of the Parties as to 
the points in dispute which are to 
be decided by the Court of Arbi
tration. 
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4) La region a que se refieren 
los parrafos 1) y 2) de este Artfculo 
esta determinada por seis puntas 
cuyas coordenadas geograficas son 
las siguientes: 

Latitud 
(S) 

A ........ 54°451 

B ........ 54°57' 
C ........ 54°571 

D ........ 55°241 

E ........ 55°241 

F ........ 54°451 

Longitud 
(W) 

68°361 38.5" 
68°361 38.5" 
67°131 

67°131 

66°25 1 

66°25 1 

5) El orden en que las pregun
tas figuran en este Acuerdo de Ar
bitraje (Compromiso) no implica 
prelacion alguna de una sobre la 
otra para su consideracion por la 
Corte Arbitral, ni un prejuzga
miento en cuanto al peso de la prue
ba. 

6) Las peticiones que la Re
publica Argentina y la Republica de 
Chile han formulado en los parra
fos 1) y 2) de este Articulo, no cons
tituyen para la otra Parte, ni directa 
ni indirectamente, una aceptacion 
de las afirmaciones de derecho ni 
de hecho contenidas en dichas pe
ticiones. 

7) La Corte Arbitral debera de
cidir de acuerdo con los principios 
del derecho intemacional. 

ARTICULO II 

La Corte Arbitral, de acuerdo 
con las disposiciones de este 
Acuerdo de Arbitraje (Compro
miso ), considerara las cuestiones 
expresadas en los parrafos 1) y 2) 
del Articulo I y transmitira al Go
biemo de Su Majestad Britanica su 
decision al respecto. 

(4) The region referred to in 
paragraphs (1) and (2) of this Arti
cle is determined by six points the 
geographical co-ordinates of which 
are the following: 

Latitude 
{S) 

A ........ 54°45 1 

B ........ 54°571 

C ........ 54°511 

D ........ 55°241 

E ........ 55°241 

F ........ 54°451 

Longitude 
(W) 

68°361 38.5" 
68°361 38.5" 
67°131 

67°131 

66°25 1 

66°25' 

(5) The order in which the 
questions appear in this Agreement 
(Compromiso) shall not imply any 
precedence of the one over the 
other with regard to their consider
ation by the Court of Arbitration, 
and shall be without prejudice to 
any burden of proof. 

(6) The submissions in para
graphs (1) and (2) of this Article 
which the Argentine Republic and 
the Republic of Chile respectively 
have presented shall not constitute 
for the other Party, either directly 
or indirectly, acceptance of the as
sertions of law or fact contained in 
those submissions. 

(7) The Court of Arbitration 
shall reach its conclusions in ac
cordance with the principles of in
ternational law. 

ARTICLE II 

The Court of Arbitration, acting 
in accordance with the provisions 
of this Agreement (Compromiso ), 
shall consider the questions speci
fied in paragraphs (1) and (2) of 
Article I and transmit to Her Bri
tannic Majesty's Government its 
decision thereon. 
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ARTiCULO III 

1) La Corte Arbitral eligira 
uno de sus Miembros como Presi
dente. Asimismo designara un Se
cretario. 

2) La Corte Arbitral fijara su 
sede en un lugar que no merezca 
observaciones de alguna de las 
Partes. 

ARTICULOIV 

1) Dentro de un mes a contar 
de la fecha de la firma del presente 
Acuerdo de Arbitraje (Compro
miso ), cada una de las Partes nom
brara uno o mas Agentes para los 
efectos del Arbitraje, quienes fija
ran un domicilio en la vecindad de 
la sede de la Corte Arbitral. Las 
Partes comunicaran al Gobiemo de 
Su Majestad Britanica, a la Corte 
Arbitral y a la otra Parte el nombre 
y domicilio de esos Agentes. 

2) Si cualquiera de las Partes 
designara mas de un Agente, ellos 
estaran facultados para actuar con
junta o separadamente. 

ARTICULO V 

1) La Corte Arbitral, sujeta a 
las disposiciones de este Acuerdo 
de Arbitraje (Compromiso) y luego 
de consultar a las Partes, fijara sus 
Reglas de Procedimiento y deter
minara el orden y fecha de entrega 
de los alegatos escritos y mapas y 
todas las demas cuestiones de pro
cedimiento, escrito y oral, que pu
dieran surgir. La determinaci6n del 
orden en que deban presentarse es
tos documentos se hara sin perjui
cio de cualquier cuesti6n relativa al 
peso de la prueba. 

ARTICLE III 

(1) The Court of Arbitration 
shall elect one of its members as 
President. It shall also appoint a 
Registrar. 

(2) The Court of Arbitration 
shall establish its seat at a place not 
objected to by either Party. 

ARTICLE IV 

(1) Each of the Parties shall, 
within one month after the date of 
the signature of this Agreement 
(Compromiso), appoint an Agent 
or Agents for the purposes of the 
Arbitration, who shall establish an 
address in the vicinity of the seat of 
the Court of Arbitration. The Par
ties shall communicate the names 
and addresses of their Agents to 
Her Britannic Majesty's Govern
ment, to the Court of Arbitration 
and to the other Party. 

(2) If either of the Parties ap
points more than one Agent, they 
shall be authorised to act jointly or 
severally. 

ARTICLE V 

(1) The Court of Arbitration 
shall, subject to the provisions of 
this Agreement (Compromiso) and 
after consultation with the Parties, 
settle its own Rules of Procedure 
and determine the order and dates 
of delivery of written pleadings and 
maps and all other questions of 
procedure, written and oral, that 
may arise. The fixing of the order in 
which these documents shall be 
presented shall be without preju
dice to any question of any burden 
of proof. 
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2) El Secretario notificara a las 
Partes la direcci6n para la entrega 
de sus alegatos escritos y otros do
cumentos. 

ARTICULO VI 

La Corte Arbitral podra nom
brar para que la asistan en su tarea 
los expertos que pueda requerir, a 
costa de las Partes. 

ARTICULO VII 

Las Partes daran a cualquiera de 
los Miembros de la Corte Arbitral, 
a cualquiera de los miembros de su 
personal ya los representantes au
torizados de cualquiera de las Par
tes que hayan sido requeridos por 
la Corte Arbitral para acompaiiar a 
Miembros de esa Corte ode super
sonal, libre acceso a sus territorios, 
incluso cualquier territorio en 
disputa, en el entendido de que el 
otorgamiento de ese acceso no per
judicara en forma alguna los dere
chos de cualquiera de las Partes al 
dominio del territorio al coal, en el 
coal, a traves de coal o sobre el cual 
tal acceso sea otorgado. 

ARTICULO VIII 

En el caso de que las Partes con
juntamente o la Corte Arbitral de
seen un reconocimiento y levanta
miento, aereo o de otro tipo, para 
las finalidades del Arbitraje, este 
reconocimiento y levantamiento se 
hara bajo la direcci6n de la Corte 
Arbitral ya expensa de las Partes. 

ARTICULOIX 

La Corte Arbitral tendra com
petencia para resolver sobre la in
terpretaci6n y aplicaci6n de este 
Acuerdo de Arbitraje (Compro
miso). 

(2) The Registrar shall notify 
to the Parties an address for the 
filing of their written pleadings and 
other documents. 

ARTICLE VI 

The Court of Arbitration may, at 
the expense of the Parties, appoint 
such experts as it may wish to as
sist it. 

ARTICLE VII 

The Parties shall give to any 
members of the Court of Arbitra
tion and to any members of its staff, 
and to any authorised represen
tatives of either Party who have 
been requested by the Court of Ar
bitration to accompany the mem
bers of the Court or its staff, free 
access to their territories, including 
any disputed territory, on the un
derstanding that the grant of such 
access shall in no way prejudice the 
rights of either Party as to the ow
nership of any territory to, on, 
through or over which such access 
is granted. 

ARTICLE VIII 

In the event of the Parties jointly 
or the Court of Arbitration desiring 
a survey, by air or otherwise, for 
the purposes of the Arbitration, 
such survey shall be made under 
the guidance of the Court of Arbi
tration and at the expense of the 
Parties. 

ARTICLE IX 

The Court of Arbitration shall be 
competent to decide upon the inter
pretation and application of this 
Agreement (Compromiso ). 
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ARTICULOX 

Cada una de las Partes pagani 
sus propios gastos y la mi tad de los 
gastos de la Corte Arbitral y de los 
del Gobierno de Su Majestad Bri
tanica, en relaci6n con el Arbitraje. 

ARTICULOXI 

1) En caso de muerte o incapa
cidad de cualquiera de los miem
bros de la Corte Arbitral, la vacante 
no sera llenada a menos que las 
Partes acuerden lo contrario y el 
proceso continuara como si tal va
cante no se hubiera producido. 

2) En caso de muerte o incapa
cidad del Secretario, la vacante 
sera llenada por la Corte Arbitral y 
el proceso continuara como si la 
vacante no se hubiera producido. 

ARTICULO XII 

1) Concluido el proceso ante la 
Corte Arbitral, esta transmitira su 
decision al Gobierno de Su Majes
tad Britanica, incluyendo el tra
zado de la linea del lfmite en una 
Carta. 

2) La decision resolvera defi
nitivamente cada punto en disputa 
y establecen'i las razones en las 
cuales se funda para resolverlo. 

3) La decision establecera por 
quien, en que fonna y dentro de que 
plazo ella sera cumplida. 

ARTICLE X 

Each of the Parties shall defray 
its own expenses and one half of 
the expenses of the Court of Arbi
tration and of Her Britannic Ma
jesty's Government in relation to 
the Arbitration. 

ARTICLE XI 

(1) Should any member of the 
Court of Arbitration die or become 
unable to act, the vacancy shall not 
be filled unless the Parties agree 
otherwise, and the proceedings 
shall continue as if such vacancy 
had not occurred. 

(2) Should the Registrar die or 
become unable to act, the vacancy 
shall be filled by the Court of Arbi
tration, and the proceedings shall 
continue as if such vacancy had not 
occurred. 

ARTICLE XII 

( 1) When the proceedings be
fore the Court of Arbitration have 
been completed, it shall transmit 
its decision to Her Britannic Maj
esty's Government, which shall in
clude the drawing of the boundary
line on a chart. 

(2) The decision shall decide 
definitively each point in dispute 
and shall state the reasons for the 
decision on each point. 

(3) The decision shall deter
mine by whom, in what manner and 
within what time limit it shall be 
executed. 
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ARTICULO XIII ARTICLE XIII 

1) Si fuera sancionada la deci
si6n a que se refiere el Artfculo XII 
por el Gobiemo de Su Majestad 
Britanica, este la comunicara a las 
Partes con la declaraci6n de que 
esta decisi6n constituye la Senten
cia de conformidad con el Tratado, 
la cual tendra caracter definitivo de 
acuerdo con los Articulos XI y XIII 
de dicho Tratado. 

2) La Sentencia sera notifi
cada a cada una de las Partes me
diante su entrega en el domicilio en 
Londres de los Jefes de sus respec
tivas misiones diplomaticas. 

ARTICULO XIV 

La Sentencia sera legalrnente 
obligatoria para ambas Partes y 
sera inapelable salvo lo dispuesto 
en el Artfculo XIII del Tratado. 

ARTICULOXV 

La Corte Arbitral no cesara en 
sus funciones hasta que ella haya 
notificado al Gobierno de su Ma
jestad Britanica que, en opini6n de 
la Corte Arbitral, se ha dado ejecu
ci6n material y completa a la Sen
tencia. 

ARTICULO XVI 

La norninaci6n de las Partes en 
orden alfabetico empleada en este 
Acuerdo de Arbitraje (Compro
miso ), no importa prelaci6n para 
ningun efecto. 

ARTICULO XVII 

Las Partes ban inforrnado al Go
bierno de Su Majestad Britanica 
que ban aceptado el texto de este 
Acuerdo de Arbitraje (Compro
miso ). 

( 1) If the decision referred to in 
Article XII is ratified by Her Bri
tannic Majesty's Government, 
they shall communicate it to the 
Parties with a declaration that such 
decision constitutes the Award in 
accordance with the Treaty, and 
that A ward shall be final in accord
ance with Articles XI and XIII of 
the Treaty. 

(2) The Award shall be com
municated to each of the Parties by 
delivery to the London address of 
the Head of its Diplomatic Mission. 

ARTICLE XIV 

The A ward shall be legally bind
ing upon both the Parties and there 
shall be no appeal from it, except as 
provided in Article XIII of the 
Treaty. 

ARTICLE XV 

The Court of Arbitration shall 
not be functus officio until it has 
notified Her Britannic Majesty's 
Government that in the opinion of 
the Court of Arbitration the Award 
has been materially and fully exe
cuted. 

ARTICLE XVI 

The reference to the Parties in 
alphabetical order in this Agree
ment (Compromiso) shall not im
ply precedence for any purpose 
whatsoever. 

ARTICLE XVII 

The Parties have informed Her 
Britannic Majesty's Government 
that they have accepted the terms 
of this Agreement (Compromiso ). 
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EN FE DE LO CUAL este Acuerdo 
de Arbitraje (Compromiso) ha sido 
firmado por representantes debida
mente autorizados del Gobierno 
del Reino U nido de Gran Bretana e 
Irlanda del Norte, del Gobierno de 
la Reptiblica Argentina y del Go
bierno de la Reptiblica de Chile. 

DADO en Londres el dia 22 de 
julio de 1971, en idiomas espaiiol e 
ingles, siendo ambos textos igual
mente autenticos, en un solo origi
nal que sera depositado en los ar
chi vos del Gobierno Britanico, 
quien transmitira copias fieles y 
certificadas al Gobierno de la Re
ptiblica Argentina, al Gobierno de 
la Republica de Chile ya la Corte 
Arbitral. 

Por el Gobierno del Reino U nido 
de Gran Bretana e Irlanda del 
Norte: 

Joseph GOOBER 

Por el Gobierno de la Republica 
Argentina: 

G. MARTINEZ-ZUVIRIA 

Por el Gobierno de la Republica de 
Chile: 

Alvaro BuNsTER 

IN WITNESS WHEREOF this 
Agreement (Compromiso) has 
been signed by the duly authorised 
representatives of the Government 
of the United Kingdom of Great 
Britain and Northern Ireland, the 
Government of the Argentine Re
public and the Government of the 
Republic of Chile. 

DONE at London the 22nd day of 
July, 1971, in the English and Span
ish languages, both texts being 
equally authoritative, in a single 
original which shall be deposited in 
the archives of the Government of 
the United Kingdom, who shall 
transmit certified true copies to the 
Government of the Argentine Re
public, to the Government of the 
Republic of Chile and to the Court 
of Arbitration. 

For the Government of the United 
Kingdom of Great Britain and 
Northern Ireland: 

Joseph GOOBER 

For the Government of the Argen
tine Republic: 

G. MARTINEZ-ZUVIRIA 

For the Government of the Repub
lic of Chile: 

Alvaro BuNsTER 

D. Summary of the Proceedings 

Preliminary steps and written proceedings 

Shortly after the signature of the Compromiso, and in compliance 
with Article IV (1) thereof, the Parties appointed Agents for the pur
poses of the Arbitration. The Government of the Argentine Republic 
appointed as its Agents His Excellency Seiior Ernesto de la Guardia and 
His Excellency Seiior Julio Barboza. The Government of the ~epub
lic of Chile appointed as its Agents His Excellency Seiior Don Alvaro 
Bunster and His Excellency Seiior Don Jose Miguel Barros, the former 
of whom resigned in September 1973. 
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Acting under Article III of the Compromiso the Court elected Sir 
Gerald Firzmaurice as its President. 

At an informal meeting with the Parties held in London at the end 
of September 1971, various procedural matters were discussed, and it 
was decided, (inter alia) that English would be the language of the case, 
and that the written pleadings would be submitted in English. 

In accordance with Article V of the Compromiso, the Court has, 
after consultation with the Parties, determined all other questions of 
procedure, written and oral, that have arisen, including the order and 
dates of the delivery of written pleadings, annexes and maps. 

In conformity with Article III of the Comprorniso, and by courtesy 
of the Swiss Federal and Geneva Cantonal authorities, the Court estab
lished its seat in the city of Geneva by an Order of 10 June 1972. By the 
same Order it fixed 1 January 1973 for the simultaneous deposit of the 
Parties' Memorials. 

By an Order of 6 October 1972, Professor Philippe Cahier was 
appointed Registrar of the Court; and at the request of the Parties, the 
time-limit for the deposit of the Memorials was extended to 2 July 1973. 
The Memorials were duly delivered as ordered. 

On 7 December 1973, the Court issued an Order fixing 2 July 1974 
as the date for the deposit of the Counter-Memorials. At the request of 
the Agent of the Argentine Government, and with the consent of the 
Agent of the Government of Chile, the Court, by an Order of 22 July 
1974, extended the time-limit for the deposit of the Counter-Memorials 
to 2 October 1974. These also were delivered on the due date. 

On 29 November 1974 the Court held a meeting at The Hague with 
the representatives of the Parties to discuss with them certain proce
dural matters, -in particular the possibility of the delivery of Replies, 
and of a visit by the Members of the Court to the Beagle Channel region. 

By an Order of 20 December 1974 the Court fixed 1 July 1975 as the 
date for the delivery of the Replies, and these were forthcoming on that 
date. 

Visit to the disputed region 

At the request of both Parties all the Members of the Court, accom
panied by the Registrar and Liaison Officers from both sides, visited the 
Beagle Channel region during the first fortnight of March 1976, and 
inspected the islands and waterways concerned, first on the Chilean 
Naval Transport Vessel "Aquiles", and then on the Argentine Naval 
Transport Vessel "Bahia Aguirre". Every possible assistance and facil
ity was afforded by the personnel of both Navies and by the individual 
representatives of the Parties participating in the expedition. 

The Court subsequently fixed 7 September 1976 as the date for the 
opening of the oral proceedings, ~and on 29 July the Parties, with the 
sanction of the Court, deposit a number of additional documents. 
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The oral proceedings 

The formal opening of the oral proceedings took place on 7 Septem
ber 1976 in the Alabama Room of the Hotel de Ville, Geneva, by ar
rangement with the authorities concerned, and was attended by repre
sentatives of the Arbitrator Government, the Parties, the Swiss federal 
and cantonal authorities and of the International Labour Office in 
whose premises the working meetings were to be held. After a speech of 
welcome by Mr. Jacques Vernet, Conseiller d'Etat, Head of the Depart
ment of Public Works of the Canton of Geneva, the President declared 
the oral proceedings open and made a general explanatory statement 
(reproduced as No. 1 in Annex V hereto), which was followed by state
ments delivered by the Agents of the Parties. 

Thereafter, starting on 8 September and finishing on 23 October, 
the hearings took place in the premises of the International Labour 
Organisation. During this period two rounds of addresses were pre
sented on behalf of each Party, Chile starting each round (by arrange
ment between the Parties), and Argentina finishing; with statements by, 
on behalf of Chile, His Excellency Senor Don Jose Miguel Barros, as 
Agent, and Professors Weil and Brownlie, as Counsel, -and on behalf 
of Argentina, their Excellencies Senor Ernesto de la Guardia and Julio 
Barboza, as Agents, and Professor Ago, Jennings and Reuter as counsel. 
Statements were delivered in English or French at the Speaker's choice, 
a simultaneous translation into English being provided in the latter case. 

At the conclusion of the oral hearings the Court requested the 
Parties to furnish it with further written observations on certain matters 
dealt with in one of the final statements made on behalf of Argentina. 
These were deposited, respectively, on 3 November (Chile) and 16 No
vember (Argentina)-the dates specified by the Court. 

After a valedictory statement by the President, the text of which is 
reproduced as No. 2 in Annex V hereto, the oral proceedings were 
declared closed. As regards the Court's deliberation, see Section F 
below. 

E. Formal Submissions of the Parties 

In the Memorials 

On behalf of the Government of the Argentine Republic 

The Argentine Republic 

concludes and maintains that the boundary line between the respective 
maritime jurisdictions of the Argentine Republic and of the Republic of 
Chile from meridian 68°36'38.5" W. of Greenwich runs along the median 
line of the Beagle Channel, deviating from that line only where in
flexions are necessary so that each country may always navigate in 
waters of its own; and that the line therefore runs equidistant from Islas 
Bridges and lslote Bartlett, and then equidistant from Islotes Les Eclai-
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reurs and the northern coast of Isla Navarino as far as Banco Herradura 
where it turns to follow a middle course between Banco Herradura and 
Banco Gable (thus avoiding obstacles to navigation); thence it continues 
a middle course through Paso Mackinlay, and then between Isla Mar
tillo and Islotes Gemelos; thereafter, returning to the median line of the 
Beagle Channel, the boundary continues south-eastwards along the 
course of the Beagle Channel, with Isla Navarino on one side and the 
islands and islets Snipe, Solitario, Hermanos and Picton, successively 
on the opposite side; it continues along the median line of the Beagle 
Channel between Isla Picton and Isla Navarino, reaching a point equi
distant from the eastern coast of Isla Navarino, the southernmost coast 
of Isla Picton and the northern coast of Isla Lennox, whence it follows 
along the median line of Paso Goree, to reach the open sea mid-way 
between Punta Guanaco on Isla Navarino and Punta Maria on Isla 
Lennox; from there it continues in a generally southerly direction. 

Therefore, for all the reasons stated in this Memorial, and for any 
other reason that the Court might deem relevant to the present case, the 
Argentine Republic submits that the Court of Arbitration should decide 
and declare that: 

(a) the boundary-line between the respective maritime jurisdictions be
tween the Argentine Republic and the Republic of Chile, from meri
dian 68°36'38.5" W., within the region referred to in paragraph (4) of 
Article I of the Agreement for Arbitration, is as described above; 

(b) that in consequence, Picton, Nueva and Lennox Islands and adja
cent islands and islets belong to the Argentine Republic. 

On behalf of the Government of the Republic of Chile: 

Reserving its right to supplement or amend its request, should the 
need arise in the light of the Argentine pleadings, the Government of 
Chile accordingly request the Court of Arbitration to decide in favour of 
Chile the questions referred to in paragraph (2) of Article 1 of the 
Agreement for Arbitration (Compromiso) dated 22 July 1971 and to 
make the declarations therein set out. 

In the Counter-Memorials 

On behalf of the Government of the Argentine Republic: 

No further formal Submissions were presented. 

On behalf of the Government of the Republic of Chile: 

For the reasons set out at length in the Chilean Memorial and this 
Counter-Memorial, and reserving the right to amend or supplement its 
request, the Government of Chile formally 

(i) renews the request made in paragraph 3 at p. 176 of the Chilean 
Memorial and 

(ii) requests the Court of Arbitration to reject the requests made by 
the Government of Argentina at p. 446 of its Memorial. 
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In the Replies 

On behalf of the Government of the Argentine Republic: 

The Argentine Government maintains the position and submissions 
as presented in its Memorial and Counter-Memorial and respectfully 
asks the Court to reject the Chilean submissions made in p. 151 of its 
Counter-Memorial. 

On behalf of the Government of the Republic of Chile: 

For the reasons set out at length in the Chilean Memorial and 
Counter-Memorial, together with this Reply, and reserving the right to 
amend or supplement its request, the Government of Chile formally 
confirms the submissions presented at the conclusion of its Memorial 
and Counter-Memorial, and thus (i) maintains the request made in para
graph 3 at p. 176 of the Chilean Memorial; and (ii) renews the request of 
the Chilean Counter-Memorial (at p. 151) that the Court of Arbitration 
reject the requests made by the Government of Argentina at p. 446 of its 
Memorial and maintained at p. 541 of its Counter-Memorial. 

At the end of the oral proceedings 

On behalf of the Government of the Argentine Republic: 

At the hearing of 23 October 1976: 

The Argentine Government concludes and maintains that the 
boundary line between the respective maritime jurisdictions of the Ar
gentine Republic and of the Republic of Chile, from the intersection of 
meridian 68°36'38.S''W. of Greenwich with the Beagle Channel is a line 
which follows that same meridian until the middle of the Beagle Chan
nel and then runs along the median line of the Channel, deviating from 
that line only where inflections are necessary so that each country may 
always navigate in waters of its own. The line thus runs equidistant 
between Isla Grande de Tierra del Fuego and Islas Hoste and Navarino, 
passes between Islas Bridges and Islote Bartlett, and then runs equidis
tant from lslotes Les Eclaireurs and the northern coast of Isla Navarino. 
It continues along the median line of the Channel, as far as the vicinity 
of Banco Herradura, where it turns to follow the middle of the navigable 
channel between Banco Herradura and Isla Grande and between Banco 
Herradura and Banco Gable; thence it continues along the navigable 
channel through Paso Mackinlay and then returns to the median line 
passing between Isla Martillo and Islotes Gemelos. Thereafter, the 
boundary continues along the median line of the Beagle Channel, first 
between Isla Navarino and Isla Grande and then between Navarino on 
the one side and the islands and islets of Snipe, Solitario, Hennanos and 
Picton, successively on the opposite side. The line continues along the 
median line of the Beagle Channel between Isla Picton and Isla Nava
rino, and thereafter reaches a point equidistant from the eastern coast of 
Isla Navarino, the south-westernmost point of Picton and the northern 
coast of Lennox, whence it follow along the median line of Rada Goree 
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(avoiding obstacles for navigation), to reach the open sea midway be
tween Punta Guanaco on Isla Navarino and Punta Maria on Isla Len
nox. From there it continues in a southerly direction. 

Therefore, for all reasons stated in the Argentine written and oral 
pleadings, and for any other reason that the Court might deem relevant 
to the present case, the Argentine Republic submits that the Court of 
Arbitration should decide and declare that: 

(a) the boundary line between the respective maritime jurisdictions 
between the Argentine Republic and the Republic of Chile, 
from meridian 68°36'38.S"W ., within the region referred to in 
paragraph (4) of Article 4 of the Agreement for Arbitration, is 
as described above; 

(b) that in consequence, Picton, Nueva and Lennox Islands and 
adjacent islands and islets belong to the Argentine Republic. 

On behalf of the Government of the Republic of Chile: 

At the hearing of 14 October 1976: 

In accordance with the Compromiso dated 22 July 1971, and in the 
light of the written and oral argument of the Government of Chile and of 
the evidence adduced, and in relation to the question submitted to Her 
Britannic Majesty's Government concerning the interpretation of the 
Boundary Treaty of 23 July 1881; 

The Republic of Chile requests the Court of Arbitration to decide: 

First that Picton, Nueva and Lennox Islands, and the islands 
and islets adjacent to them, belong to the Republic of 
Chile; and 

Second that the other islands and islets included in the list sent to 
the Registrar with letter No. 131 dated 20 September 1976 
and described therein as appurtenant "to the Southern 
shore", belong to the Republic of Chile; but, should this 
second submission not be accepted by the Court, then, as 
an alternative, that all the other islands and islets whose 
entire land surface is situated wholly within the region 
referred to in Article I (4) of the Compromiso dated 
22 July 1971, belong to the Republic of Chile. 

F. The Court's Deliberation 

The Court started its deliberations soon after the oral hearings were 
terminated on 23 October 1976. 

It wishes in the first place to express its great appreciation for the 
help it has received from the Parties throughout the proceedings, in the 
form of written and oral statements, documentation, and cartography 
that have been in conformity with the highest professional standards. 

Secondly, having regard to the sudden and greatly regretted de
cease of one of its Members, Judge Store Petren on 13 December, the 
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Court wishes to state that its deliberation was by then completed on all 
essential aspects of the case, including the conclusions to be reached; 
that Judge Petren had taken part in the whole deliberation up to that 
date; that he had, like other Members of the Court, already placed his 
views on record in the form of a written Note and other statements; and 
had also participated throughout the first reading of the text of the 
Decision. In addition he took part in the work of preparing the tracing of 
the eventual boundary-line-see Part II below, paragraphs 103-110. 

These facts are set out here having regard to the statement in the 
dispositif of the Decision that it was arrived at by unanimity. 

The Decision itself now follows jn Part II. 

PART II: DECISION OF THE COURT OF ARBITRATION 

(Compromiso, Article XII (1)) 

I. Scope and Geography of the Dispute 
and Task of the Court 

1. The dispute between the Republics of Argentina and Chile to 
which the present decision relates, concerns the territorial and maritime 
boudaries between them, and the title to certain islands, islets and rocks 
near the extreme end of the South American continent, in the region of 
what can conveniently be called in general terms that of the eastern 
Beagle Channel-a seaway described in paragraph 4 below. For the 
purposes of the dispute the confines of this region are derived from the 
co-ordinates specified in Article I (4) of the Compromiso set out in 
Section C of Part I (Report) above, -which are shown by the straight 
lines joining the six points ABCDEF on the annexed Map A. On ac
count of the resulting shape of the area thus bounded, it has come to be 
known in the course of the case as the "Hammer". With respect to 
territory or waters outside this area the Court has no competence to 
adjudicate. 

2. However, even with reference to what is within the area of the 
Hammer, the Parties have each framed differently their requests for a 
decision. These are respectively set out as follows in paragraphs (1) 
and (2) of the Arbitration Agreement ( Compromiso) the text of which 
will be found in Section C of Part I (Report) above: -

(1) The Argentine Republic requests the Arbitrator to deter
mine what is the boundary-line between the respective maritime 
jurisdictions of the Argentine Republic and of the Republic of Chile 
from meridian 68°36'38.5" W ., within the region referred to in para
graph ( 4) of this Article, and in consequence to declare that Picton, 
Neuva and Lennox Islands and adjacent islands and islets belong to 
the Argentine Republic. 

(2) The Republic of Chile requests the Arbitrator to decide, 
to the extent that they relate to the region referred to in para
graph (4) of this Article, the questions referred to in her Notes of 
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11 December 1967 to Her Britannic Majesty's Government and to 
the Government of the Argentine Republic and to declare that Pic
ton, Lennox and Nueva Islands, the adjacent islands and islets, as 
well as the other islands and islets whose entire land surface is 
situated wholly within the region referred to in paragraph (4) of this 
Article, belong to the Republic of Chile. 

The text of the Notes of 11 December 1967, referred to in the Chilean 
request above quoted is given in Annex I hereto, except for their an
nexes lettered B to D which are no longer of any direct relevance. These 
Notes do not, in any case, appear to the Court substantially to modify 
the character of the issues it is now called upon to deal with, -a view 
which was endorsed by the Chilean Agent in the course of the oral 
pleadings (Verbatim Record, VR/25, p. 3). The meridian 68°36'38.5" W. 
mentioned in the Argentine request is the meridian constituting the 
boundary between the respective territories of the Parties on the Isla 
GrandeO) of Tierra del Fuego (see Map B). This perpendicular bound
ary, which meets the Beagle Channel at the point near Lapataia 
marked X on that map, and which ends there, is not, as such, in dispute 
between the Parties, although in other respects more will be said of it 
hereafter. 

3. The islands of Picton, Nueva and Lennox, specifically indica
ted in the requests of both Parties, which it will be convenient to desig
nate collectively as the PNL group, or as the disputed (or the three) 
islands, are situated at the eastern end of the Beagle Channel where it 
meets the sea. Before it finally does so, however, the presence of these 
three islands causes it to divide in the manner described in the footnote 
below<2> (and see also paragraph 4). This has given rise to the question 
concerning the interpretation to be attributed to such expressions as 
"south" or "to the south" of the Beagle Channel, which has been one of 
the principal factors leading to the present dispute. It does not, however, 
as will be explained later, follow from this that the Court is called upon 
the define objectively, and in the physical or geographical sense, which 
of the eastern arms of the Channel is to be considered as being the 
principal one, or as constituting the so to speak "true" Beagle Channel, 
although a definition for the purposes of settling the dispute will result 
from the Court's decision. 

4. The Beagle Channel itself, situated near the southern extremity 
of South America, about 70 miles (112 km.) north of Cape Horn, is 
named after the British Naval Survey sloop "Beagle", in the course 
of whose voyages in the period 1831-34 the Channel's existence was 

cii This is the very large island, roughly triangular in shape, the approximate apex 
points of which consist of Cape Espiritu Santo in the north, at the Atlantic end of the 
Straits of Magellan; Cape San Diego near Staten Island, in the east; and Peninsula 
Brecknock on the Pacific side, in the west. 

c2> The actual division is at Picton Island. Once abreast of, or past, Picton, there is a 
choice of courses out of either arm, -passing in the case of the northern arm, either north 
or south of Nueva Island; or, in the case of the southern arm, either east or west of 
Lennox Island (see Maps generally). 
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first definitely established. It is a narrow seaway, averaging about 3 to 
3.5 miles (4.8 to 5.6 km.) in breadth, and with a total length that can 
variously be estimated as 120-150 miles (192-240 km.) according to the 
selected starting and finishing points. Connecting ocean with ocean, it 
begins at its western end with two arms that respectively pass north and 
south of Isla Gordon and continue eastward after meeting at Point Di
vide on the eastern point of that island. It then proceeds in a shallow arc 
(yet in a basically horizontal line) until a point about 4 miles (6.4 km.) 
short of Picton Island, after which it divides as already mentioned. One 
arm, considered by Chile to constitute the real prolongation of the 
Channel to the sea, continues in the same easterly direction but curving 
towards the east-south-east, and passes north of Picton Island, between 
it and the Isla Grande south shore<3), past Cape San Pio on that shore, to 
meet the sea at a line the exact location of which has been a good deal 
debated in the case but which (within the limits of the "Hammer") could 
not be put further than the one which would join a point about a mile 
west of Punta Jesse on the Isla Grande to Punta Oriental at the eastern 
extremity of Nueva Island. The other arm, considered by Argentina to 
be the real eastern course of the Channel, departs from the latter's 
previous general west-east direction and describes what gradually grows 
into almost a right-angled tum, to pass south and west of Picton Island, 
between it and Navarino Island, and thence between the latter and 
Lennox Island in what has become a general north-south direction, or 
even (when abreast of Lennox Island) a south-westerly one, reaching 
the sea between Punta Marfa on that island and Punta Guanaco on 
Navarino. These details, which can be better appreciated from the an
nexed Maps A and B, are mentioned so that the geographical situation 
may be clear. 

5. There is, however, a different possible perspective in which the 
geography of the eastern end of the Beagle Channel can be viewed, 
according to which its two arms at this end would not be parts of the 
Channel itself but simply entries to or exists from it, the actual Channel 
only starting ( or stopping) west of Picton Island. This aspect of the 
matter, for reasons that will become obvious, has not formed part of the 
case of either Party, and at this stage the Court merely mentions it 
without, for the moment, making any further comment. 

6. The respective requests of the Parties for consideration by the 
Court, as set out in paragraph 2 above, theoretically represent separate 
approaches, or a difference in the way each Party views the problem, 
-but the Court believes that, as regards what it has to decide, no real 
difference of substance is in practice involved. Both requests raise in 
terms the question of title to the islands of the PNL group, and both are 
so framed as to cover the question of title to the smaller islands, islets 
and rocks which have come to be known in the case as "the small 
islands in [or within] the Channel", -that is to say those situated along 

<3> This shore, from Capes San Diego and Buen Suceso in the east, to Peninsula 
Brecknock in the west, forms the base of the Isla Grande triangle-seen. (1) above. 
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its course from Point X near Lapataia (supra, paragraph 2) to the west
ern extremity of Picton Island, and thereafter in its two eastern branches 
but still within the "Hammer". The two different approaches adopted by 
the Parties, i.e. the "maritime" (Argentina) and the "territorial" (Chile), 
appear to the Court to lead to much the same thing. Title to territory 
automatically involves jurisdiction over the appurtenant waters and 
continental shelf and adjacent submarine areas, -to such extent, in 
such manner, and within such distances from the shore, as may be 
recognized by the applicable rules of international law. On the other 
hand, there are no signposts or frontiers in the sea as such, -"maritime 
jurisdiction" does not exist as a separate concept divorced from depen
dence on territorial jurisdiction. To draw a boundary between the marj
time jurisdiction of States, involves first attributing to them, or recog
nizing as being theirs, the title over the territories that generate such 
jurisdiction. But this once done, the maritime jurisdiction will follow 
from general principles of law which, to save unnecessary complication 
need not be particularized, but which will enter into the detennination 
of the boundary line that, as part of its decision, the Court is bidden by 
Article XII (1) of the Compromiso to draw on a chart-(supra, Part I, 
Section C). 

7. The task of the Court is further defined in a number of ways 
which are of importance for reaching a correct solution of the questions 
before it: -

(a) under Article I (7) of the Compromiso the Court must "reach 
its conclusions in accordance with the principles of interna
tional law"; 

(b) the Court has no power under the Compromiso or otherwise 
to reach a conclusion ex aequo et bono; 

(c) both Parties, though not perhaps with the same degree of em
phasis, regard the PNL group as an indivisible whole for the 
purpose of determining title to the islands concerned, -and 
the Court takes note of this attitude without considering itself 
as necessarily bound by it, should juridical considerations 
otherwise require; 

(d) it was common ground between the Parties, though subject to 
certain different shades of interpretation: -

(i) that their rights in respect of the disputed area, and in 
particular of the PNL group, are governed exclusively by 
the Boundary Treaty ("Tratado de Lfmites") signed be
tween them on 23 July 1881 (the 1881 Treaty)-the text 
of which is given in paragraph 15 below-according to its 
correct interpretation in the light of the principles now 
enshrined in Articles 31-33 of the Vienna Convention of 
1969 on the Law of Treaties; 

(ii) that the Boundary Treaty of 1881 was intended to pro
vide, and must be taken as constituting, a complete, de-
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finitive and final settlement of all territorial questions 
still outstanding at that time, so that nothing thereafter 
remained intentionally unallocated, even if detailed de
marcations of boundaries on the ground were left over to 
be carried out later, or particular differences of interpre
tation might still require to be resolved; 

(iii) that in consequence, the regime created by the 1881 
Treaty, whatever it was, superseded and replaced all pre
vious territorial arrangements or understandings be
tween the Parties, together with any former principles 
governing territorial allocation in Spanish-America, 
-subject (at least in the opinion of one of the Parties) to 
the continuing relevance of those arrangements, under
standings or principles for purposes of interpreting the 
1881 regime, -see infra, paragraph 21. 

8. With regard to the last three of the above-stated propositions 
-those numbered (i), (ii) and (iii) respectively-the Court would ob
serve that, while it bas taken note of the Parties' wish to avoid any 
failure of allocation, it must also, if it deems it necessary for the exercise 
of its judicial function of deciding in accordance with international law, 
be entitled to have recourse to any valid and relevant juridical consider
ations lying outside the Treaty, in order duly to accomplish its mandate 
of responding to the requests of the Parties as set out in Article I, 
paragraphs (1) and (2) of the Compromiso-supra, paragraph 2). 

II. Preliminary Historical Considerations 

9. Before coming to the Treaty of 1881, the Court thinks it neces
sary to refer to certain of the pre-1881 historical elements that serve to 
explain the structure of the Treaty and may be relevant to its interpreta
tion. Speaking in very general terms, it appears to the Court that, pre
vious to 1881, and subject to wide divergencies of interpretation and 
application, the Parties were agreed in principle that their rights in the 
matter of claims or title to territory were governed primafacie (and if no 
recognized basis of derogation existed) by the doctrine of the uti possi
detis juris of 1810. This doctrine-possibly, at least at first, a political 
tenet rather than a true rule of law-is peculiar to the field of the 
Spanish-American States whose territories were formerly under the rule 
of the Spanish Crown, -and even if both the scope and applicability of 
the doctrine were somewhat uncertain, particularly in such far-distant 
regions of the continent as are those in issue in the present case, it 
undoubtedly constituted an important element in the inter-relationships 
of the continent. 

10. As the Court understands the matter, the doctrine has two 
main aspects. First, all territory in Spanish-America, however remote or 
inhospitable, is deemed to have been part of one of the former admin
istrative divisions of Spanish colonial rQ.Je (vice-royalties, captaincies
general, etc.). Hence there is no territory in Spanish .. America that has 
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the status of res nullius open to an acquisition of title by occupation. 
Secondly, the title to any given locality is deemed to have become 
automatically vested in whatever Spanish-American State inherited or 
took over the former Spanish administrative division in which the local
ity concerned was situated (uti possidetis, ita possideatis, -the full 
formula). Looked at in another way, uti possidetis was a convenient 
method of establishing the boundaries of the young Spanish-American 
States on the same basis as those of the old Spanish administrative 
divisions, except that the latter were themselves often uncertain or ill
defined or, in the less accessible regions, not factually established at all, 
--or again underwent various changes. 

11. However, the Court considers that it is no part of its task to 
pronounce on what would have been the rights of the Parties on the 
basis of the uti possidetis juris of 1810 because, in the first place, these 
rights-whatever they may have been-are supposed to have been 
overtaken and transcended by the regime deriving from the 1881 Treaty, 
-see paragraph 7 (d) (iii) above. But secondly, it seems that, previous to 
this date, each of the Parties was, by virtue of uti possidetis, claiming, or 
had at various times claimed, most of the continent south of the Rio 
Negro and east of the Andes, down to the far south, -except that, as 
was only to be expected, the main emphasis of these claims was placed, 
by Argentina, on the Atlantic seaboard, and by Chile on the Pacific 
seaboard in the southern regions where the Cordillera of the Andes died 
away and no longer provided a natural boundary. Thus was adumbrated 
the so-called "Oceanic" principle, which itself-so it was claimed--de
rived from uti possidetis. At the same time both Parties also laid claims 
of sorts to, or in, large areas of the interior, -that is to say continental 
Patagonia, the Magellanic region, Tierra del Fuego and the Fuegian 
islands. As will appear later, the Court does not think it necessary to 
attempt to evaluate the respective merits of these claims, as they stood 
at that time. 

12. The unsatisfactory or at least indeterminate nature of claims 
based on uti possidetis, given the existence of rival claims, similarly 
based, seems to have been tacitly recognized by both the Parties them
selves, -for in 1855 after various incidents and controversies, they 
decided in effect to "freeze" their respective claims by means of a spe
cial territorial clause in what was otherwise mainly a commercial 
treaty-the Treaty of Pe.ace, Friendship, Commerce and Navigation 
signed between them in Santiago on 30 August of that year. By Arti
cle 39 of this Treaty, the Parties, while recognizing 

as the boundaries of their respective territories those existing at the time when they 
broke away from Spanish dominion in the year 1810, 

made no attempt to define what those boundaries were, but instead 
agreed 

to defer the questions that have arisen or may arise regarding this matter [stress 
added] in order to discuss them later ... and in case of not being able to reach a 
complete agreement, to submit the decision to arbitration of a friendly nation. 
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The next following provision of this Treaty, Article 40, in effect "en
trenched" its Article 39 by providing a right of denunciation to be exer
cisable only in respect of those clauses that related to commerce and 
navigation. It is in consequence of this that Article 39 of the Treaty has 
never been formally denounced, -but its requirements in respect of 
boundaries became satisfied when the agreement it referred to was 
reached on the basis of the Treaty of 1881, so that, within the limits of 
the Treaty area, it was thenceforth an executed, and no longer an execu
tory provision. Moreover, in so far as Article 39 involved an obligation 
to negotiate, this was replaced by Article VI of the 1881 Treaty-(for 
text, see paragraph 15 below). 

13. Until the discussions, starting in 1876, that resulted in the 
Treaty of 1881, all attempts to implement the intention of Article 39 of 
the 1855 Treaty in respect of boundaries had come to nothing. Negotia
tions for a boundaries agreement, such as those that took place in 1865, 
and again in 1872-1873, proved abortive, as also did proposals for settle
ment by arbitration considered in 1874. Throughout, both countries 
maintained (at least on paper) their claims from the Rio Negro down to 
the far south. But in about 1874-187S, incidents<4) leading to conflicting 
claims to exercise jurisdiction, and mutual accusations of violation of 
the status quo established by Article 39 of the 1855 Treaty, seem to have 
given the two Governments pause, for it was in the following year, 1876, 
that negotiations of a more serious character, ending eventually in suc
cess, were embarked upon and led to the Treaty of 1881. 

14. The Court will, so far as necessary, consider the 1876-1881 
negotiations in connexion with the 1881 Treaty that resulted from them, 
-for these negotiations are naturally of significance mainly if not 
wholly for the light they may shed on the meaning of the text of the 
Treaty itself. However, before setting out this text, to which the Court is 
now coming, it will be helpful to state what were the four main regions 
concerning which the claims of the Parties were in conflict prior to 1881, 
but were supposed to be settled, by the Treaty of that year. These 
regions were ( 1) that part of Patagonia (bounded on the west by the main 
chain of the Andes) that stretched from the Rio Negro down to a (then) 
undetermined line north of the Straits of Magellan; (2) the Magellanic 
area, i.e. the Straits of Magellan and the territory and islands bordering 
these immediately to the north and south; (3) the rest of the Isla Grande 
of Tierra del Fuego, with Staten Island (Isla de los Estados) off its 
extreme south-eastern end; and finally (4), the Fuegian islands or ar
chipelago, sometimes known as the Cape Hom archipelago, to the 
south, south-west and west of the Isla Grande. 

<4> See Chilean Annexes 16-19; and also pp. 11, 24 et seq., 107, and 109-110 of the text 
described in n. 60 below of the speech of Senor Irigoyen, the Argentine Foreign Minister, 
made at the date of the conclusion of the 1881 Treaty-(see infra, paragraph 113). There 
were incidents relating to the Straits of Magellan and the Rivers Gallegos and Santa Cruz, 
-Argentine and Chilean warships were involved, -a lighthouse, -and also foreign ships, 
the "Devonshire" (American), "Jeanne-Amelie" (French), and "Elgiva" (British). 
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Ill. The Treaty of 1881 

A. Preliminary matters 

( 1) General considerations 

15. In accordance with the traditional canons of treaty interpreta
tion now enshrined in the Vienna Convention on the Law of Treaties, 
which (see paragraph 7 (d) (i) above) both the Parties have accepted as 
governing the matter, the Court will next proceed to consider what is the 
effect of the Treaty of 1881, interpreted "in good faith" and "in accord
ance with the ordinary meaning to be given to [its] terms ... in their 
context and in the light of its object and purpose"-(Vienna Convention, 
Article 31 ). This involves in the first place an analysis of the text of the 
Treaty, which was entitled "Tratado de Lfmites" (Boundary Treaty). 
This is set out in full below, the English translation side by side with the 
Spanish original, because the latter is the only authentic version and 
also because doubts have arisen here and there as to what exactly 
should be considered the correct English rendering(5): 

TRA T ADO DE LfMITES BOUNDARY TREATY 

(23 July 1881) 

En nombre de Dios Todopo
deroso. Animados los Gobiemos 
de la Republica de Chile y de la 
Republica Argentina del prop6sito 
de resolver amistosa y dignamente 
la controversia de lfmites que ha 
existido entre ambos pafses, y dan
do cumplimiento al articulo 39 del 
Tratado de Abril del afio 1856, ban 
resuelto celebrar un Tratado de 
lfmites y nombrado a este efecto 
sus Plenipotenciarios, a saber: 

S. E. el Presidente de la Repu
blica de Chile, a Don Francisco de 
B. Echeverria, Consul General de 
aquella Republica. 

S. E. el Presidente de la Repu
blica Argentina, al Doctor Don 
Bernardo de Irigoyen, Ministro Se
cretario de Estado en el Departa
mento de Relaciones Exteriores. 

In the name of Almighty God. 
The Governments of the Republic 
of Chile and of the Argentine Re
public, desirous of terminating in a 
friendly and dignified manner the 
boundary controversy existing be
tween the two countries, and giving 
effect to Article XXXIX of the 
Treaty of April, 1856, have decided 
to conclude a Boundary Treaty, 
and have for this purpose named 
their Plenipotentiaries as follows: 

His Excellency the President of 
the Republic of Chile, Don Fran
cisco de B. Echeverria, Consul
General of that Republic; 

His Excellency the President of 
the Argentine Republic, Dr. Don 
Bernardo de Irigoyen, Secretary of 
State for Foreign Affairs. 

<5> Each side has furnished its own English version, and these do not always quite 
correspond. The Chilean is used here because it was supplied to the Court in a convenient, 
self-contained form, -but where material differences of translation exist in relevant 
contexts, these are commented upon in the appropriate place. 
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Quienes, despues de haberse ma
nifestado sus plenos poderes y en
contrandolos bastantes para cele
brar este acto, ban convenido en los 
artfculos siguientes: 

Artfculo I 

El lfmite entre Chile y la Repu
blica Argentina es de Norte a Sur, 
hasta el paralelo cincuenta y dos de 
latitud, la Cordillera de los Andes. 
La lfnea fronteriza correra en esa 
extension por las cumbres mas ele
vadas de dichas Cordilleras que di
vidan las aguas y pasara por entre 
las vertientes que se desprenden a 
un lado y otro; las dificultades que 
pudieran suscitarse por la exis
tencia de ciertos valles formados 
por la bifurcaci6n de la Cordillera 
yen que no sea clara la lfnea divi
soria de las aguas, seran resueltas 
amistosamente por dos peritos 
nombrados uno de cada parte. En 
caso de no arribar estos a un 
acuerdo, sera llamado a decidirlas 
un tercer perito designado por am
bos Gobiernos. De las operaciones 
que practiquen se levantara un acta 
en doble ejemplar, finnada por los 
dos peritos, en los puntos en que 
hubieren estado de acuerdo y 
ademas por el tercer perito en los 
puntos resueltos por este. Esta acta 
producira pleno efecto desde que 
estuviere suscrita por ellos y se 
considerara fume y valedera sin 
necesidad de otras formalidades o 
tramites. Un ejemplar del acta sera 
elevado a cada uno de los Go
biernos. 

Artfculo II 

En la parte Austral del Conti
nente y al Norte del Estrecho de 
Magallanes, el lfmite entre los dos 
paf ses sera una lfnea que, partiendo 
de Punta Dungeness, se prolongue 

These Representatives, after ex
changing their full powers, and fin
ding the same sufficient for the pur
pose of this act, have agreed upon 
the following Articles: 

Article I 

The boundary between Chile 
and the Argentine Republic is from 
north to south, as far as the 52nd 
parallel of latitude, the Cordillera 
de los Andes. The boundary-line 
shall run in that extent over the 
highest summits of the said Cor
dilleras which divide the waters, 
and shall pass between the sources 
( of streams) flowing down to either 
side. The difficulties that might 
arise owing to the existence of cer
tain valleys formed by the bifurca
tion of the Cordillera, and where 
the water divide should not be 
clear, shall be amicably solved by 
two Experts, appointed one by 
each party. Should these fail to 
agree, a third Expert, selected by 
both Governments, will be called in 
to decide them. A Minute of their 
proceedings shall be drawn up 
in duplicate, signed by the two 
Experts on those points upon 
which they should be in accord, 
and also by the third Expert on the 
points decided by the latter. This 
Minute shall have full force from 
the moment it is signed by the Ex
perts, and it shall be considered sta
ble and valid without the necessity 
of further formalities or proceed
ings. A copy of such Minute shall 
be forwarded to each of the Gov
ernments. 

Article II 

In the southern part of the Con
tinent, and to the north of the 
Straits of Magellan, the boundary 
between the two countries shall 
be a line which, starting from Point 
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por tierra hasta Monte Dinero; de 
aqui continuara hacia el Oeste, si
guiendo las mayores elevaciones 
de la cadena de colinas que alli exis
ten, hasta tocar en la altura del 
Monte Aymond. De este punto se 
prolongara la linea hasta la inter
secci6n del meridiano setenta con 
el paralelo cincuenta y dos de lati
tud y de aqui seguira hacia el Oeste 
coincidiendo con este ultimo pa
ralelo has ta el divortia aquarum de 
los Andes. Los territorios que que
dan al Norte de di cha linea pertene
ceran a la Republica Argentina, y a 
Chile los que se extiendan al Sur, 
sin perjuicio de lo que dispone 
respecto de la Tierra del Fuego e 
islas adyacentes el articulo tercero. 

Artfculo III 

En la Tierra del Fuego se trazara 
una linea que, partiendo del punto 
denominado Caho del Espfritu 
Santo en la latitud cincuenta y dos 
grados cuarenta minutos, se pro
longara hacia el Sur, coincidiendo 
con el meridiano occidental de 
Greenwich, sesenta y ocho grados 
treinta y cuatro minutos hasta to
car en el canal "Beagle". La Tierra 
del Fuego, dividida de esta manera, 
sera chilena en la parte occidental 
y argentina en la parte oriental. En 
cuanto a las islas, perteneceran a la 
Republica Argentina la isla de los 
Estados, los islotes pr6ximamente 
inmediatos a esta y las demas islas 
que haya sobre el Atlantico al 
Oriente de la Tierra del Fuego y 
costas orientales de la Patagonia; y 
perteneceran a Chile todas las islas 
al Sur del canal "Beagle" hasta el 
Caho de Homos y las que haya al 
occidente de la Tierra del Fuego. 

Dungeness, shall be prolonged by 
land as far as Monte Dinero; from 
this point it shall continue to the 
west, following the greatest al
titudes of the range of hillocks 
existing there, until it touches the 
hill-top of Mount Aymond. -From 
this point the line shall be pro
longed up to the intersection of the 
70th meridian with the 52nd paral
lel of latitude, and thence it shall 
continue to the west coinciding 
with this latter parallel, as far as the 
divortia aquarum of the Andes. 
The territories to the north of such 
a line shall belong to the Argen
tine Republic, and to Chile those 
extending to the south of it, without 
prejudice to what is provided in 
Article III, respecting Tierra del 
Fuego and adjacent islands. 

Article III 

In Tierra del Fuego a line shall be 
drawn, which starting from the 
point called Cape Espfritu Santo, in 
parallel 52°40', shall be prolonged 
to the south along the meridian 
68°34' west of Greenwich until it 
touches Beagle Channel. _Tierra del 
Fuego, divided in this manner, shall 
be Chilean on the western side and 
Argentine on the eastern. As for the 
islands, to the Argentine Republic 
shall belong Staten Island, the 
small islands. next to it, and the 
other islands there may be on the 
Atlantic to the east of Tierra del 
Fuego and of the eastern coast of 
Patagonia; and to Chile shall be
long all the islands to the south of 
Beagle Channel up to Cape Hom, 
and those there may be to the west 
of Tierra del Fuego. 
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Articulo IV 

Los mismos peritos a que se re
fiere el articulo primero fijaran en 
el terreno las lineas indicadas en los 
dos articulos anteriores y procede
ran en la misma forma que alli se 
determina. 

Articulo V 

El Estrecho de Magallanes 
queda neutralizado a perpetuidad y 
asegurada su libre navegaci6n para 
las banderas de todas las naciones. 
En el interes de asegurar esta liber
tad y neutralidad no se construiran 
en las costas fortificaciones ni de
fensas militares que puedan con
trariar ese prop6sito. 

Articulo VI 

Los Gobiemos de Chile y de la 
Republica Argentina ejerceran pie
no dominio ya perpetuidad sabre 
los territorios que respectivamente 
les pertenecen segun el presente 
arreglo. 

Toda cuesti6n que, por desgra
cia, surgiere entre ambos paises, 
ya sea con motivo de esta transac
ci6n ya sea de cualquiera otra 
causa, sera sometida al fallo de una 
Potencia amiga, quedando en todo 
caso como limite inconmovible en
tre las dos Republicas el que se 
expresa en el presente arreglo. 

Articulo VII 

Las ratificaciones de este Tra
tado seran canjeadas en el termino 
de sesenta dias, o antes si fuese 
posible, y el canje tendra lugar en la 
ciudad de Buenos Aires o lade San
tiago de Chile. 

Article IV 

The Experts referred to in Arti
cle I shall mark out on the ground 
the lines indicated in the two pre
ceding Articles, and shall proceed 
in the manner therein indicated. 

Article V 

The Straits of Magellan shall be 
neutralized for ever, and free navi
gation assured to the flags of all 
nations. In order to assure this free
dom and neutrality, no fortifica
tions or military defences shall be 
constructed on the coasts that 
might be contrary to this purpose. 

Article VI 

The Governments of Chile and 
the Argentine Republic shall perpe
tually exercise full dominion over 
the territories which respectively 
belong to them according to the 
present arrangement. 

Any question which may unhap
pily arise between the two coun
tries, be it on account of the present 
Arrangement, or be it from any 
other cause whatsoever, shall be 
submitted to the decision of a 
friendly Power; but, in any case, 
the boundary specified in the pre
sent Agreement will remain as the 
immovable one between the two 
countries. 

Article VII 

The ratifications of the present 
Treaty shall be exchanged within 
the period of sixty days, or sooner 
if possible, and such exchange shall 
take place in the city of Buenos 
Ayres or in that of Santiago de 
Chile. 
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EN FE DE LO CUAL los Plenipo
tenciarios de la Republica de Chile 
y de la Republica Argentina firma
ron y sellaron con sus respectivos 
sellos y por duplicado el presente 
Tratado en la ciudad de Buenos Ai
res a los veintitres dias del mes de 
julio del aiio de Nuestro Senor mil 
ochocientos ochenta y uno. 

Francisco DE B. 
ECHEVERRIA (L.S.) 

Bernardo DE IRIGOYEN (L.S.) 

* * 

IN TESTIMONY OF WHICH the 
Plenipotentiaries of the Republic of 
Chile and of the Argentine Repub
lic have signed and sealed with 
their respective seals, and in dupli
cate, the present Treaty, in the city 
of Buenos Ayres, on the 23rd day 
of the month of July, in the year of 
our Lord 1881. 

Francisco DEB. 
ECHEVERRIA (L.S.) 

Bernardo DE IRIGOYEN (L.S.) 

* 
16. There is one general consideration of major importance af

fecting the interpretation of the Treaty of 1881 as a whole, particularly 
as regards its structure, to which attention should be drawn at the 
outset. Like most treaties, it represented a compromise between the 
different and often directly conflicting claims of the Parties. Neither 
Party obtained all it wanted, but each obtained what it wanted most, at 
the sacrifice of something (to it) less important. That this was so, and 
that the Treaty was to be seen in this light, has been more or less 
common ground between the Parties, although they have differed in 
their views concerning the nature of the compromise and what was to be 
deemed to enter into it. This will be further discussed in the context of 
the provisions of the Treaty now to be considered. 

17. For this purpose the Court will begin by indicating the partic
ular clause in the above reproduced text of the Treaty that specifically 
deals with the disposition of the various categories of islands that in
clude the PNL group, -namely the second (i.e. last) sentence of Article 
III (the "Islands clause"), beginning with the words "As for the islands" 
("En cuanto a las islas"). It attributes certain categories of islands to 
Argentina, and others to Chile. In the latter attribution there figure "all 
the islands to the south of the Beagle Channel up to Cape Hom" ("y 
perteneceran a Chile todas las islas al Sur del canal 'Beagle' hasta el 
Caho de Homos"). It is this attribution that raises the issues involved by 
the division of the Channel into its two eastern arms, passing respec
tively north of Picton Island and south-west of it, the geography of 
which has been described in paragraphs 3 and 4 above. With this prelim
inary mention of the Islands clause, it will now be convenient to take the 
provisions of the Treaty in the order in which they occur. 

(2) The title of the Treaty 

18. "Tratado de Lfmites" of limits-Boundary Treaty. This title 
suggests the spirit and intention of the Treaty as a whole, -for a limit, a 
boundary, across which the jurisdiction of the respective bordering 
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States may not pass, implies definitiveness and permanence. As the 
International Court of Justice said in the Temple of Preah Vihear case 
(1962 Reports, at p. 34), "when two countries establish a frontier be
tween them, one of the primary objects is to achieve stability and finali
ty". It is true that, in the present case, the only one amongst the provi
sions of the 1881 Treaty having effect as allocations of territory, or as 
recognitions of existing title, that fails to draw or define a specific 
boundary, is the one just mentioned in paragraph 17 above, in which the 
Fuegian Islands are dealt with. A boundary nonetheless resulted from 
the attributions made, as will become clear in due course. 

(3) The Preamble 
19. Although Preambles to treaties do not usually-nor are they 

intended to-contain provisions or dispositions of substance-(in short 
they are not operative clauses)-it is nevertheless generally accepted 
that they may be relevant and important as guides to the manner in 
which the Treaty should be interpreted, and in order, as it were, to 
"situate" it in respect of its object and purpose. As the Vienna Conven
tion says (Article 31, paragraph 2), 

The context for the purpose of the interpretation of a treaty shall comprise, in 
addition to its text, including its preamble and annexes ... [stress added]. 

The Preamble to the Treaty of 1881 _cannot be any exception in this 
respect. First, it evidences the intention of the Parties of "resolving" 
(Spanish "resolver"<6)) their previous or existing boundary controver
sies, -from which it is legitimate to deduce the consequences stated in 
paragraph 7 (d) (i) and (ii) above, namely that the regime set up by the 
Treaty, and no other, was meant thenceforth to govern the question of 
boundaries and title to territory, and that it was meant to be definitive, 
final and complete, leaving no boundary undefined, or territory then in 
dispute unallocated or, it might be added, left over for some future 
allocation. This view is confirmed by the terms of the final phrase of the 
second paragraph of Article VI of the Treaty which, after specifying that 
any differences that might ''unhappily arise" on account of the Treaty, 
or "from any other cause whatsoever", were to be "submitted to the 
decision of a friendly Power", then proceeded to add: 

the boundary specified in the present settlement ("arreglo"] remaining in any case 
["quedando en todo caso"] as the immovable limit ["limite inconmovible"] between 
the two countries.(7) 

This provision, already mentioned in paragraph 12 above, is discussed 
again in a later context-see paragraphs 173 and 174 below. 

20. Secondly, the Preamble of the 1881 Treaty also emphasizes 
the Treaty's terminal and final character by, in effect, contrasting it with 
the provisional character of "Article 39 of the Treaty of April 1856" 
-(signed in 1855 but ratified the following year) by which-see para-

<6> The English "terminating", in the text in paragraph 15 above, does not, in the 
context, give quite the right effect. 

c7> The translation given here is closer to the Spanish original than that of the English 
text of Article VI in paragraph 15 above. 
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graph 12 supra-the Parties deferred the settlement of boundary ques
tions for further discussions and agreement or, failing the latter, for 
reference to arbitration, and for the time being recognized as the bound
aries of their respective territories those existing in 1810-(the uti possi
detisjuris). This was clearly intended as a temporary regime only, to last 
until the future settlement by agreement or arbitration that was evident
ly contemplated, -and it seems to the Court that the object, or one of 
the objects, of the Preamble to the 1881 Treaty was to make it clear that 
the Treaty constituted precisely the contemplated settlement, duly 
reached by agreement, since it stated that the Parties were desirous of 
"giving effect" to Article 39 of the 1855-6 Treaty (Spanish "dando cum
plimiento", -literally "giving completion" or "fulfilment" to.(8) 

21. Up to this point there would not be much difference of view 
between the Parties, so that the deduction figuring as subparagraph (iii) 
of paragraph 7 (d) above would, subject to the reservation there spe
cified, be legitimate, as well as those indicated in subparagraphs (i) and 
(ii) already mentioned in connexion with this Preamble. But beyond 
this, the Parties' views diverge in one important respect. The Chilean 
view appears to be that for all practical purposes the 1881 Treaty erases 
or eliminates all applicability or relevance of the former uti possidetis 
juris, which was thenceforth replaced entirely by the Treaty. The con
trary, Argentinean, view does not go so far as to maintain that uti 
possidetis overrides the Treaty settlement whenever the latter conflicts 
with it, -for that would be to transform the settlement into a work of 
supererogation. What Argentina does maintain is that uti possidetis sur
vives as a traditional and respected principle, in the light of which the 
whole Treaty must be read, and which must prevail in the event of any 
irresolvable conflict or doubt as to its meaning or intention. Without 
pronouncing on this contention, considered as a general proposition that 
might be applicable in the case of other Latin-American treaties, the 
Court must point out that, in the particular case of the 1881 Treaty, no 
useful purpose would be served by attempting to resolve doubts or 
conflicts regarding the Treaty, merely by referring to the very same 
principle or doctrine, the uncertain effect of which in the territorial 
relations between the Parties, had itself caused the Treaty to be entered 
into, as constituting the only (and intendedly final) means of resolving 
this uncertainty. To proceed in such a manner would merely be to enter 
a circulus inextricabilis. 

22. There is, however, one aspect of the matter that requires fur
ther consideration. It is evident that the main reason why Argentina 
seeks to maintain uti possidetis as being at least a latent element of the 
1881 settlement, is that this would, or might, lend assistance to her views 
about what has been called in the course of the case (supra, para
graph 11), the "Oceanic", or sometimes the "Atlantic-Pacific" principle 
or doctrine, according to which each Party had a sort of primordial or a 
priori right to the whole of-and to anything situated on-in the case of 

<8> This is another instance of a not quite adequate English rendering-see previous 
two footnotes. 
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Argentina, the Atlantic coasts and seaboard of the continent, and in the 
case of Chile the Pacific, -the counterpart of this naturally being the 
renunciation of all rights in respect of the opposite coasts or seaboard. It 
seems however that the Parties, while willing to profit by the positive 
aspects of this doctrine, were less willing to abide by its concomitant 
negatives. There is evidence that both sides sought, or were prepared, 
when they could, to establish themselves at available points on the 
reverse shores of the continent.<9> Be that as it may, the "Oceanic" 
doctrine was itself based on, or a resultant of, what the Parties claimed 
to be the position under uti possidetis, and no more than the latter can it 
be regarded as governing a priori the intepretation of the 1881 Treaty. In 
this connexion the remarks made in paragraph 21 above are equally 
applicable. 

23. Nevertheless, the Court realizes that this does not entirely 
dispose of the matter. The doctrine, even though it has to be rejected as 
a principle having binding or interpretative force generally, may yet be 
relevant and have a part to play in particular contexts; -but it will be 
convenient to postpone discussion of that aspect of the matter until 
those contexts come to be considered. AH that the Court is saying here 
is that the doctrine does not have the status of a sort of jus co gens of the 
whole Treaty. 

B. The territorial provisions 
(Articles I-III) 

(1) General structure of the territorial settlement 

24. It is evident that if the Treaty was to accomplish its purpose, it 
had to deal with, or cover, each of the four main regions or categories 
described in paragraph 14 above. This it did, as regards region (1)-Pata
gonia ("north of the line"),<10> -by defining a north-south boundary 

<9> Chile's claim to the whole of Patagonia, south of the Rfo Negro was itself an 
example of this, as was also her claim to the Atlantic end of the Straits of Magellan. As 
regards Argentina, although it is difficult to be sure of what was being referred to, Pacific 
aspirations certainly seem to be reflected in the following passage from the speech of 
Senor Irigoyen, the Argentine Foreign Minister (at p. 137), mentioned in n. 4 to paragraph 
13 above, in which he said-quoting Dr. Moreno with approval (see paragraphs 135 and 
158 below}--that "since we are talking of ports, I would say that, while I am certain that 
by the July settlement, we did not give away any ports on the Atlantic, I believe it 
probable that the Republic [i.e. Argentina] does acquire them in waters which flow into 
the Pacific ... " 

00> For present purposes Patagonia is most easily thought of as the region east of the 
Andes and south of the Rio Negro as far as the Dungeness-Andes line described in the 
text above. It can conveniently be called "Patagonia proper". Together with the region 
south of that line down to the Straits of Magellan (also geographically included in the 
notion of Patagonia), it was sometimes called "continental" Patagonia. But this latter 
region, i.e. west and north of the Straits up to the Dungeness-Andes line, is perhaps best 
thought of as "Magellanic" Patagonia. Other candidates for the appellation-as depicted in 
older writings and maps-would be the Isla Grande of Tierra del Fuego ("Fuegian" Pata
gonia) and the islands ("archipelagonian Patagonia"-which could however also include 
the Isla Grande, just as could "Magellanic" Patagonia. The relevance of these complexities 
will appear later. 
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down the Andes as far as the 52nd parallel (Article I), and a west-east 
one following that parallel to the 70th meridian, and thence by an ad hoc 
line to Cape Dungeness on the Atlantic (the "Dungeness-Andes" line of 
Article II). The area east and north of these two lines was to be Argen
tinean, -west and south, Chilean. As regards region (2)-the Straits of 
Magellan and the Magellanic area-this went to Chile (Articles II and 
half of III). In region (3), namely the Isla Grande of Tierra del Fuego, the 
eastern part went to Argentina and the western to Chile-(this was by 
virtue of Article III, first half, the "Isla Grande clause"). Finally, in 
region ( 4 )-the islands-some of these went to Argentina and some to 
Chile (under the second half of Article III, the "Islands clause"). 

25. A few years previous to the conclusion of the 1881 Treaty 
when, as mentioned in paragraph 13 above, negotiations for a definitive 
boundary treaty were seriously embarked upon after some preliminary 
interchanges in the period 1872-5, there emerged in July 1876 what 
became known as the "Bases of Negotiations" of that year, or the 
"Bases of 1876". These, which encompassed the territorial provisions of 
the proposed settlement, emanated from the Argentine Government, 
being put forward by Senor Bernardo de Irigoyen, the then Foreign 
Minister of Argentina. They were not at the time accepted by Chile, and 
the negotiations for a treaty were temporarily set aside in favour of 
renewed attempts to agree upon terms for settling the boundary ques
tion by arbitration, which occupied the years 1877-9. These, too, came to 
nothing, and new Argentine proposals made in 1879 were rejected as 
being much less favourable to Chile than Senor Irigoyen's "Bases of 
1876". There matters rested until, late in 1880, a fresh initiative led to the 
good offices of the United States Ministers in Buenos Aires and San
tiago being invoked. Both these happened to be named Thomas Osborn, 
being distinguished only by their middle initials. Thenceforward ex
changes were carried on through them, and led to the conclusion of the 
Treaty in July 1881. The Court does not, however, think it necessary to 
describe these negotiations, except as regards one or two particular 
matters that will be considered in due course later. What did recover all 
its importance at this point and largely upon Senor Irigoyen's insistence 
were his own proposals of 1876, viz. the "Bases" of that year, on the 
foundation of which the concluding negotiations (of 1881) were carried 
on, and which, as will be seen, entered with very little change into the 
eventual Treaty. The first of these Bases (Base Primera) was reflected 
generally in Article II of the Treaty; the second (Base Segunda) in the 
first half of Article III; and the third (Base Tercera) in the second half of 
that Article-the Islands clause. There were two structural differences, 
however. The Treaty supplemented the 1876 Base Primera by an Arti
cle I dealing with the boundary down the Andes; and it combined the 
two remaining Bases (Segunda and Tercera) into a single provision, as 
Article III. Because of their importance, and because it will be necessa
ry to refer to them again, the Spanish and English texts of these Bases, 
as made available by Argentina, are set out below: 
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BASE PRIMERA 

PUNTO DE DIVISION SOBRE EL 
ESTRECHO: 

"MONTE DINERO" A 52°19' 

"La linea partiria de este punto, 
siguiendo las mayores elevacio
nes de la cadena de colinas que 
se extiende hacia el Oeste, hasta la 
altura denominada 'Monte Ay
mond' a 52°10'. 

De este punto se trazara una 
lfnea que, coincidiendo con el 
circulo 52°10', llegue hasta la Cor
dillera de los Andes. Esta lfnea sera 
la division entre la Republica Ar
gentina que quedara al Norte y la 
Republica Chilena al Sur. 

BASE SEGUNDA 

DIVISION DE LA TIERRA 
DEL FUEGO 

"Del punto denominado 'Caho 
del Espiritu Santo' y en la latitud 
52°40' se trazara una lfnea hacia el 
Sur que coincida con el meridiano 
( de Greenwich) 68°34' cuya Hnea se 
prolongara hasta el 'Canal Beagle'. 
La Tierra del Fuego dividida de 
esta manera sera argentina en su 
parte Oriental --chilena en la parte 
Occidental. 

BASE TERCERA 

ISLAS 

"Perteneceran a la Republica Ar
gentina la Isla de los Estados, los 
islotes pr6ximamente inmediatos a 
esta y las demas islas que haya so
bre el Atlantico al Oriente de la 
Tierra del Fuego y costas Orienta
les de la Patagonia y perteneceran 
a Chile todas las otras islas al Sur 
del Canal de Beagle hasta el Caho 
de Homos y las que se hallan al 
Occidente de la Tierra del Fuego." 

BASIS ONE 

PLACE OF DIVISION ON THE 
STRAIT: 

MONTE DINERO AT 52°19' 

The line would start from that 
point following the highest peaks in 
the range of hills which extends to
wards the west as far as the peak 
named "Monte Aymond" at 52°10'. 

From this point a line shall be 
traced which, coinciding with lati
tude 52°10', reaches as far as the 
Cordillera of the Andes. This line 
shall be the division between the 
Argentine Republic which will lie 
to the north and the Chilean Re
public to the south. 

BASIS TWO 

DIVISION OF TIERRA 
DEL FUEGO 

From the point named "Caho del 
Espiritu Santo" and in latitude 
52°40' a line shall be traced towards 
the south which follows the mer
idian ( of Greenwich) 68°34' which 
line will extend as far as the "Canal 
Beagle". Tierra del Fuego thus divi
ded shall be Argentine in its eastern 
part-Chilean in the western part. 

BASIS THREE 

ISLANDS 

There shall belong to the Argen
tine Republic Isla de los Estados, 
the islets in close proximity to it 
and such remaining islands as are 
on the Atlantic to the east of Tierra 
del Fuego and eastern coasts of Pa
tagonia and there shall belong to 
Chile all the other islands to the 
south of the Beagle Channel as far 
as Cape Horn and those which are 
to the west of Tierra del Fuego. 
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(2) Patagonia and the nature of the "Compromise" (Articles I and II) 

26. While both the Parties subscribed to the view (supra, para
graph 16) that the Treaty represented a compromise between their rival 
claims to the same territories, they differed as to the character of this 
compromise; as to what territorial claims were covered by it; and as to 
the effect of it on the interpretation of the whole territorial settlement 
brought about by the Treaty. Consequently, although it is the Islands 
clause of Article III with which the Court will in due course be particu
larly concerned, it is necessary first to review the other territorial provi
sions that preceded it. At the outset the Court observes that the Parties 
do not agree on the way the three territorial articles are related inter-se. 
According to Argentina there is no link between them except that they 
follow in sequence. Each article is intended to apply to a predetermined 
sector to the exclusion of any other, and each sector is to be determined 
by one article and one only. Each article is, so to speak, autonomous. 
Thus Argentina claims that the geographic scope of Article II in the 
north must necessarily stop at the latitude to which the effects of Arti
cle I extend southwards; and to the south, the scope of the same Arti
cle II must stop where the effects of Article III begin. In contrast, Chile 
claims that the Treaty must be viewed as an integrated or organic whole, 
and that the geographic scope of the three articles cannot be fully 
understood without reference to the compromise which conditioned 
their field of application. Thus Article II cannot be understood without 
reference to the provisions of Article I, nor can it be understood without 
reference to Article III. This view appears to the Court to be the correct 
one. 

27. With regard to the character of the "compromise"; -to put 
the matter in its simplest terms, Chile contends that the essential aspect 
of it was a renunciation by her of her claim to "Patagonia proper" (see 
footnote 10 above), and a recognition on her part of Argentina's title to 
that considerable area, -in return for an Argentinean renunciation of all 
Magellanic claims, and a corresponding recognition of Chile's right of 
exclusive control over the Straits of Magellan and all the bordering 
territory and islands south of the Dungeness-Andes line, as far, in prin
ciple, as Cape Hom, excepting only such territory or islands as other 
provisions of the Treaty might specifically attribute to Argentina or 
deny to Chile. 

28. On the Argentine side, this view of the compromise was to
tally rejected. It was contended that Chile never had any valid claim to 
Patagonia proper, and that the definitions-( contained in Article I 
and 11)-of the Patagonian boundary lines-(north-south along the 
Andes down to the meeting with the Andes-Dungeness line, and then 
west-east along that line to the Atlantic)-operated merely as recogni
tions of the validity of Argentina's already acquired title, not as new 
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attributions of territory to her.01) Patagonia proper consequently never 
entered into the compromise, which only started with the attribution to 
Chile of the Magellanic area. The true basis of the compromise or bar
gain was not therefore Patagonia versus the Straits and bordering areas, 
but the latter versus a recognition in Argentina's favour of the "Atlantic" 
principle. It was because of this latter recognition that Argentina was, 
under Article III of the Treaty, allocated the eastern (Atlantic) half of 
the Isla Grande of Tierra del Fuego, Staten Island off the south-eastern 
toe of the continent and, as Argentina contends, all those Atlantic 
islands that fringe the Fuegian archipelago on its eastern side, down to 
Cape Hom, including the PNL group. 

29. Without pronouncing as yet on the "Atlantic" aspect of the 
matter, the Court is unable to accept the view that Patagonia proper (by 
a very great deal the largest area involved in the Treaty settlement) has 
to be regarded as excluded from the reciprocal concessions underlying 
that settlement. This could only be so if the claim of one or other Party 
to the Patagonian interior was so manifestly valid as to admit of no 
serious question. No doubt, as Argentina herself stresses, Article I of 
the Treaty was, in form, a boundary-defining, rather than a territory
attributing provision. But to assume that this was so because the issue 
of title was no longer in dispute would be unrealistic, -and if Article I 
did not in terms attribute territory, Article II clearly did so. This was the 
Article under which the status of Patagonia as Argentinean was really 
determined, -for having first defined its southern, cross-continent, 
boundary by means of the Dungeness-Andes line, it then went on to 
provide in terms that "the territories to the north of the said line shall 
belong to the Argentine Republic"-"Los territorios que quedan al 
Norte de dicha lfnea perteneceran a la Republica Argentina". This was a 
definite attribution of territory. 

30. In connexion with this attribution the Court is unable to ac
cept the contention-(predicated presumably on the view that Patagonia 
proper was always, and already, Argentine)-according to which the 
attribution to Argentina effected by Article II must be regarded as re
lating only to the triangle of territory (shown in red on Map B) created 
by the prolongation eastwards of the line of that parallel from its inter
section with the 70th meridian at the Cono Grande, until it reaches the 
Atlantic coast; and consisting of the area south of that prolongation and 
lying between it and the eastern (i.e. Cono Grande-Cape Dungeness) 
portion of the Dungeness-Andes line. The attribution made by Article II 
cannot be thus confined, because it is quite explicit and unqualified; 
-the territories "north of the said line" ("de dicha lfnea")-i.e. of the 
whole Dungeness-Andes line-"shall belong" ("perteneceran")-not "do 
belong" ("pertenecen") "to the Argentine Republic"; -and "the said 

01 > Argentina did seem to concede that it was by attribution that she obtained the 
small triangle of territory bounded by the eastern end of the 52nd parallel, the Atlantic, 
and that part of the Dungeness-Andes line that meets the 52nd parallel at meridian 70°. 
This triangle is coloured red on Map B, -and see paragraph 30 below. 
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line" is carefully defined east-west from its starting-point at Cape Dun
geness to where it meets the 52nd parallel at the 70th meridian and, 
continuing thence, runs "to the west, coinciding with this latter parallel 
as far as the divortia aquarum [watershed] of the Andes".<12) This was 
an attribution of the whole of Patagonia north of the Dungeness-Andes 
line up to its generally recognized northern boundary, say at the Rio 
Negro. 

31. In these circumstances the Court finds it unnecessary to con
sider whether Chile's claim to Patagonia proper, previous to the conclu
sion of the Treaty, was good or bad, or strong or weak. It was certainly 
sustainable, even if only as a bargaining or negotiating counter, and had 
been strenuously maintained for many years in earlier discussions, and 
in those that led up to the Treaty. Indeed, so far was the principle of a 
division of some kind from being in issue, that these discussions seem to 
have been centred almost exclusively on the question of how far down 
the continent from the Rio Negro the southern boundary should be 
drawn. Chile at different times claimed various boundaries considerably 
to the north of the Dungeness-Andes line, Argentina declining succes
sively to accept them, -and the agreement eventually arrived at, which 
gave Chile nothing north of this line03), was the price she had to pay for 
obtaining in return the exclusive control of the Straits and of the whole 
Magellanic region, which was her chief desideratum throughout, -just 
as Argentina's was the definitive recognition of her exclusive title to all 
of Patagonia except that small part of it that lay south of the Dungeness
Andes line as far as the Straits. This was what Chile conceded by giving 
up a claim that still had enough vitality and content, at least politically, 
to make its final abandonment of primary importance to Argentina. It is 
on this basis, as well as on the actual attribution of Patagonian territory 
to Argentina effected by Article II of the Treaty, that the Court reaches 
the conclusion that it was the antithesis Patagonia/Magellan, rather than 
Magellan/ Atlantic, which constituted the fundamental element of the 
Treaty settlement. The rest, notwithstanding its importance, was sec
ondary to that. It does not however follow from this conclusion that no 
"Atlantic" element at all entered into the framework of the Treaty; -the 
real question is to determine what precise scope it had in that respect, 
and this will more conveniently be considered at a later stage. 

(3) The Magellanic area and Chile's attribution under Article II 

32. Chile's attribution under Article II of the Treaty appears at 
first sight to be perfectly straightforward; but in fact involves a point of 
considerable difficulty, having, possibly, a direct bearing on the ques
tion of the title to the PNL group. Just as, in accordance with what has 
been described above, Argentina was, by this Article, attributed the 

<12> As a matter of pure wording, the Treaty text of Article I differed in certain 
respects from the Base Primera of 1876 (supra, paragraph 25), but the effect is substan
tially the same, -and the proposal was fundamentally that of the Argentine Government. 

<13> But south of it she obtained much of what, according to other concepts of it, could 
be called "Magellanic" or other forms of Patagonia-seen. 10 above. 
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territories north of the Dungeness-Andes line, so also was it provided 
that "to Chile [shall] belong those [territories] extending to the south of 
it", -"y a Chile los que se extiendan al Sur [de dicha linea]". This 
attribution was, by definition, limited in the north by the Dungeness
Andes line itself, but was not assigned any specific southern limit. It 
was qualified only by the clause figuring at the end of Article II, 
which stipulates that Chile's allocation of the territories south of the 
Dungeness-Andes line would be "without prejudice to what is provided 
in Article III respecting Tierra del Fuego and adjacent islands"-("sin 
perjuicio de lo que dispone respecto de la Tierra del Fuego e islas 
adyacentes el artfculo tercero"). The exact significance of this clause 
will be considered in a moment, -but the ensuing situation is claimed 
by Chile to be that, in principle, and subject only to the effects of this 
one qualifying clause, the result of Article II was to attribute to her all 
the territory and islands to the south of the Dungeness-Andes line as far 
as Cape Horn. 

33. Argentina rejects this view, and contends, in the first place, 
that a further qualification, additional to that involved by the "without 
prejudice" clause at the end of Article II, results from the expression 
that occurs right at the start of the Article, viz. "In the southern part of 
the Continent, <14) and to the north of the Straits of Magellan, the bound
ary between the two countries shall be a line which, ... ", etc. -("En la 
parte Austral del Continente y al Norte del Estrecho de Magallanes, el 
limite entre los dos paises sera una linea que ... "). According to Argenti
na the effect of this, and particularly of the words "and to the north of 
the Straits of Magellan" was to confine the application of the whole 
Article, so far as Chile's allocation under it was concerned, to the area 
north of the Straits and between these and the Dungeness-Andes line. 
Chile, however, contends that the phrase in question was designed only 
to indicate the particular region in which the dividing line between the 
blocs of territory respectively allocated to each country was to be 
drawn, and did not in itself have the result of limiting the ultimate extent 
(north and south of that line) of those allocations, or of excluding a 
priori from Chile's allocation all territory south of the Straits. In other 
words, Chile contends that the legal effect of the specified line is gov
erned by the division indicated in the first half of the last sentence of 
Article II (immediately before the "without prejudice" clause), 
-whereas the opening sentence of the Article is merely intended to 
locate the actual. area through which the boundary would run and bring 
about the division. The Court considers this view to the broadly correct 
as a matter of textual interpretation. The Argentine allocation, though 
north of the Straits, was also north of the Dungeness-Andes line and 
therefore had nothing to do with the area between that line and the 
Straits, -while in respect of Chile's allocation, no southern terminal 
was specified, and the mention of "Tierra del Fuego and adjacent 

04> The comma here does not figure in the Spanish text, but this does not seem to 
affect the sense. 
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islands" in the "without prejudice" clause<15) must tend to indicate or 
imply a potential extension to, and inclusion of those regions in her 
allocation, -subject of course to what might be attributed to Argentina 
or denied to Chile by Article III, -thus negativing any limitation of the 
Article to exclusively "continental" territory in the manner Argentina 
has contended for- (vide supra). 

34. This conclusion is borne out by the relevant part of the Treaty 
terms, as proposed by Argentina herself in 1876 through Senor Irigoyen, 
the Argentine Foreign Minister, and chief negotiator for his country. 
These terms, or "Bases", of 1876 (supra, paragraph 25) were reported to 
the Government of Chile by the chief Chilean negotiator at the time, 
Senor Diego Barros Arana, Chilean Minister in Buenos Aires. Having, 
in a telegram of 5 July 187606), informed his Government that, following 
"four long conferences and many discussions, Senor Irigoyen . . . has 
presented me [stress added] with the following terms for a friendly 
settlement ... ", Senor Barros Arana then confirmed and elaborated 
these in a despatch dated a few days later (10 July)<17), the accuracy of 
which the Court sees no reason to doubt. After giving an account of his 
conferences and discussions with Senor Irigoyen, Senor Barros Arana 
went on: "I must inform you that/ am copying the text [stress added] of 
the conditions drawn up during our conference and that these are, with 
minor differences in words, what I informed you of in my cable dated 
5 instant." He then continued as in the Base Primera set out at the end 
of paragraph 25 above:(18) 

"Point of division on the Strait", Monte Dinero, latitude 52°19'. The line would 
start from that point [and] ... [here came a description of the line] ... would be the 
dividing line between the Republic of Argentina which would lie to the north and the 
Republic of Chile to the south [stress added]. 

35. The objection that can be made to the conclusion stated at the 
end of paragraph 33 above, and fortified in paragraph 34-a conclusion 
which would otherwise seem to be incontrovertibly correct-is that 
Article III proceeds to make allocations of territories and islands south 
of the Straits of Magellan, not only to Argentina, but also to Chile. If it 
confined itself to doing the former alone-allocating territories and is
lands to Argentina-there would be no difficulty. Such allocations 
would thereby be taken out of Chile's global allocation under Article II 
and would go to Argentina, while all areas not specifically so allocated 
would automatically remain Chilean by virtue of Article II. The mo
ment, however, that Article III proceeds (as is the fact) to make alloca
tions to Chile, as well as to Argentina, of localities south of the Straits, it 
merely does all over again what (according to the Chilean contention) is 
supposed already to have been done globally under Article II. In other 

<15> This clause, which constitutes one of the very few differences-of substance at 
least-between the Treaty Article II and the Base Primera of 1886, was incorporated at a 
late stage, on the proposal of Senor Melquiades Valderrama, the then Chilean Foreign 
Minister. 

<16> Chilean Annex No. 21, p. 42 of the volume. 
<17> Ibid., No. 22. 
<18> At the end of p. 43. 
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words, if Chile's view of Article II is correct, the attributions made to 
her under Article III would appear to be redundant and unnecessary. 

36. Chile invokes the integrative approach (supra, paragraph 26) to 
counter the above interpretation that seems to lead to a double attribu
tion to her of the western part of Tierra del Fuego and the islands south 
of the Beagle Channel as a result of Articles II and Ill Thus she correctly 
asserts that Article II does not specify what part of Tierra del Fuego and 
what islands fall respectively to Argentina and Chile. This is left for 
Article III. It follows that while the two articles deal with the same 
territories, they do not duplicate each other, and thus the alleged redun
dancy is, at best, only a partial or seeming one. Chile denies that Arti
cle III is merely a subtraction from or exception to Article II. The two are 
linked through the "without prejudice', clause so that, while Article II sets 
out in principle a general allocation, Article III fulfils or implements it in 
detail. Argentina could reply to this that if the Chilean view were correct, 
it would only have been the details of Argentina's attributions that 
needed spelling out. Once these were known, those of Chile would result 
automatically from Article II, and would not need any spelling out. But 
this is not necessarily conclusive-see paragraph 38 below. 

37. It might be argued that, so far, the objection stated above, in 
paragraph 36, is one of form rather the substance, -that the redundancy 
(whatever the reason for the method of drafting which caused it) does 
not matter so long as, whether on the one basis or the other, the Parties 
obtain what they were respectively intended to obtain and no more, 
-that provided Argentina obtains what is attributed to her under Arti
cle III, it makes no difference whether Chile, with respect to what is not 
attributed to Argentina, obtains is a result of the global effect of Article 
II, subject to the "without prejudice" clause, or does not obtain anything 
more under Article II than the region between the Dungeness-Andes 
line and the Straits of Magellan, and has to look to Article III for her 
attributions south of the Straits. As regards the waters of the Straits, 
since an attribution to Chile of both shores would give her these waters, 
it makes no difference, except as a matter of presentation, whether she 
receives the two shores at once under Article II, or receives one under 
that Article, and the other under Article III. 

38. But in fact, the redundancy involved may perhaps be not 
merely formal in kind, devoid of material content: it may lead to definite 
anomalies and even to possible contradictions. This can be seen in the 
context of the very question the Court has principally to decide in the 
present case, -the title to the PNL group. Under Article III this group 
goes to Chile if it lies "to the south of the Beagle Channel", as that 
designation is to be interpreted for the purposes of the Treaty, -but only 
if it does so----(since it clearly does not come under the one other head of 
Chile's Article III attribution, viz. of being "to the west of Tierra del 
Fuego"). However, according to the Chilean global view of Article II, 
Chile obtains the group simply by reason of its being south of the 
Dungeness-Andes line, and but for the "without prejudice" clause, would 
do so irrespective of its situation in relation to the Beagle Channel. 
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Moreover, if it appeared that the group was not south of the Channel, it 
would not go to Chile under Article III, but might still (arguably at least, 
despite the "without prejudice" clause) do so under Article II, unless the 
mere fact of it not being Chilean under Article III made it Argentinean 
under that Article-which does not necessarily follow. 

39. To this it can be replied that even ignoring the "without preju
dice" clause, all conflicts or anomalies can be disposed of by applying 
the rule generalia specialibus non derogant, on which basis Article II 
(generalia) would give way to Article III (specialia), the latter pre
vailing; and hence that no logical objection can be made to an Article II 
allocation to Chile of, in principle, everything south of the Dungeness
Andes line. 

40. Argentina, for her part, contends that even if these difficulties 
can be thus resolved, it should not be necessary to do so, since Article II 
can be interpreted in such a way as to avoid all redundancies, duplica
tions and possible conflicts (which it cannot have been the intention of 
the negotiators of the Treaty deliberately to create) simply by deeming 
Chile's allocation under it to be confined to what lies between the 
Dungeness-Andes line and the Straits of Magellan; any attributions 
south of the Straits depending exclusively on the effect of Article III: 
only in this way could it be made certain that the clear intention of 
Article III to limit Chile's allocations in respect of Tierra del Fuego and 
the islands to those specifically provided for by it would be carried out 
and not nullified through the operation of the otherwise engulfing and 
"catch-all" effects of Article II. 

41. To the Argentine contentions and other objections mentioned 
above, Chile opposes two further main considerations. The first of these 
is that to deny the global effect, in principle, of Article II would be to 
render pointless the important "without prejudice" clause figuring at the 
end of it, and to deprive that clause of all meaning and object although, 
at a certain stage of the negotiations for the 1881 Treaty, it was specifi
cally proposed from the Chilean side and accepted without demur on 
the Argentine-(see footnote 15 above). If, however, the Argentine view 
of the effect of Article II is correct, and Chile received nothing south of 
the Straits of Magellan under this Article, her allocations in that area 
depending entirely on Article III, then a "without prejudice" clause 
potentially qualifying Chile's Article II allocation in respect of that area 
would not in any case have given Chile anything south of the Straits. 
Furthermore, as has already been mentioned (supra, end of paragraph 
33), the specific indication of "Tierra del Fuego and adjacent islands" in 
the "without prejudice" clause shows that the allocation which this 
clause was directed to qualifying, and which otherwise would have been 
without limit south of the Dungeness-Andes line, was one that did in 
principle extend to and comprise all of Tierra del Fuego and the islands, 
except of course in so far as Article III might make specific allocations 
in those regions to Argentina, or limit those of Chile. 

42. In this last connexion, the Court is unable to follow the Ar
gentine contention whereby the "without prejudice" clause, by pointing 
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ahead to Article III, implies that the Chilean allocation under Article II 
does not trespass on the sphere of Article III, -and therefore that the 
reach of Article II does not extend beyond the Straits of Magellan. 
Rather does it seem to the Court that it was because of the danger, 
arising precisely from its generality, that Article II might conflict with 
Article III, that the addition of the "without prejudice" clause was re
quired. 

43. The Chilean argument stated in paragraph 41 above is, it will 
be observed, balanced by the Argentine contention that, if the Chilean 
view is the right one, all those parts of Article III that make attributions 
to Chile are rendered pointless and redundant because they already 
result from Article II. Chile however advances, as a second main con
sideration, certain further elements of a different order: namely that, 
historically (see paragraph 31 above), the question that really divided 
the two countries during the years of long and arduous discussion pre
ceding agreement on Article II of the 1881 Treaty was essentially the 
situs of the east-west line that would separate their main spheres of 
influence south of the Rio Negro, and not the principle that this line, 
once drawn, and whatever its basic latitude might be, would thenceforth 
have an ordinating or regulative, and not merely a boundary-fixing 
effect, -that is to say that subject to the frontier along the Andes, and 
to any special attributions of particular pieces of territory, Argentina 
would be installed north of this line, without northward limit, and Chile 
south of it, without southward limit other than the sea. It was contended 
that the general attitude of the Parties showed the existence of a tacit 
understanding that somewhere north of the Straits of Magellan a hori
zontal line would be drawn that would distinguish their respective areas 
of control and sovereignty. The difficulties that arose were over the 
fixing of this line, not the determination of its legal consequences. 
Hence, when the Dungeness-Andes line was finally agreed upon, this 
understanding took effect and received formal expression in Article II 
of the Treaty, -the territories north of the line to Argentina, and those 
south of it to Chile, subject only to the "without prejudice" clause. This 
view is strongly supported by the account of the 1876 Irigoyen-Barros 
Arana negotiations given in paragraph 34 above. 

44. The point discussed in the preceding paragraph is of course a 
completely different one from that involved by the fact that the difficul
ty in fixing the horizontal boundary-line north of the Straits of Magellan 
arose from the Argentine insistence on this being done in such a way 
that Chile would obtain no port or piece of coast on the Atlantic. Here 
the Court recalls what it said in paragraphs 23 and end of 31 above, and 
will revert to the matter later. 

45. Chile also supports her contention described above in para
graph 43 by historical material which was conveniently summarized in 
the course of the oral hearings before the Court.<19) But even if this 

<19> Oral Proceedings, VR/2, pp. numbered "141-151". 
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material could be matched by counter-material from the other side, 
which might cancel it out (as to which see paragraphs 47 and 48 below), 
the Argentine counter-argument has really functioned on an essentially 
different plane, namely that of the part played by the Patagonian ques
tion in the "transacci6n" -("accommodation")--involved by the Treaty 
settlement. On the assumption that Patagonia was excluded from this as 
being already Argentinean, it would not be an unreasonable hypothesis 
that, under Article II, all that Argentina really received de novo was the 
small triangle of Patagonian territory north of the Dungeness-Andes line 
at its eastern end, described in footnote 11 and paragraph 30 above (the 
rest of Patagonia being hers already)-and that to balance this, Chile 
received no more under Article II than the region between that line and 
the Straits of Magellan. But, as has already been seen (paragraphs 29 
and 30), the Court feels unable to accept the Argentine view of the 
Patagonian question. At the risk of repetition, this view was to the effect 
that Article I, by defining a north-south boundary down the Andes, 
simply recognized Patagonia north of the 52nd parallel as being (al
ready) Argentinean, so that it was inadmissible to suppose that this 
whole territory would have been attributed to her, as if de novo, by 
Article II. Thus Article I merely defined a boundary but made no actual 
attribution. This was true, so far as concerned Article I, but ignored the 
attribution unqualifiedly made by Article II, -supra, paragraph 29. 

46. If therefore, as the Court thinks, Argentina, by the combined 
effect of Articles I and II, obtained the whole Patagonia north of the 
Dungeness-Andes line and east of the Cordillera of the Andes, it does 
not seem unreasonable to regard Chile as receiving in principle under 
Artice II the much smaller area between that line and Cape Hom, sub
ject always to the effect of the "without prejudice" clause and the pro
visions of Article Ill. This would also be consistent with the view, 
stressed by Chile, that, it being a primary object of the Treaty to give her 
the exclusive control of the Straits, it would be natural to do this by 
means of a single provision (Article II) under which she would simul
taneously receive both shores of the Straits, and not merely one. 

47. On the Argentine side, some stress was laid on a despatch of 
October 1876 from the then Chilean Minister for Foreign Affairs, Senor 
Alfonso, to his representative in Buenos Aires (Senor Barros Arana), 
where the negotiations for the eventual Treaty of 1881 were taking 
place. In this despatchC20) reference was made to the 1876 "Bases of 
negotiation", and it was stated with regard to the Dungeness-Andes line 
that the "territories to the north of this line would be Argentinean and 
those to the south, up to the Strait ("hasta el Estrecho"), would be 
Chilean". Yet this limitation "hasta el Estrecho" did not appear in the 
corresponding 1876 Bases of negotiation (supra, paragraph 25, Base 
Primera) and had not appeared in the reports from the Chilean repre
sentative in Buenos Aires dated July of the same year (see ante, para-

<20> Chilean Annex No. 24. 
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graph 34), to which the October despatch of the Chilean Foreign Minis
ter was the reply. The latter moreover, in an earlier despatch of May 
1876, again referring to what was to become the Dungeness-Andes line, 
had said just the opposite, namely that "All the territories situated to the 
south of [the] said line, including the Straits and the Tierra del Fuego 
[stress added] would, therefore, be acknowledged as an integral part of 
the Chilean territory"<21 >. After receipt of the Irigoyen Bases, this was 
repeated by the same writer in August 1876, when he instructed his 
representative in Buenos Aires that any settlement would be unaccept
able which did not "ensure for Chile the full and complete possession of 
all the Strait with the area of territory adjacent' [scilicet, as to both 
shores] "required to guarantee and make effective such possession ... " 
[stress added].<22> On the Argentine side of the negotiation (and it was 
from this side that the 1876 Bases had been put forward), no limitation 
"hasta el Estrecho" seems ever to have been proposed, and none figured 
in the final, 1881, text of Article II which, however, had had added to it 
precisely the "without prejudice" clause that clearly implied the exten
sion, in principle, of Chilean territory south of the Dungeness-Andes 
line, and south of the Straits, to Tierra del Fuego and the islands. 

48. The Court has thought it desirable to go into the details of the 
interchanges just described, not because the matter is to be regarded as 
in any way decisive in itself, but because it affords a good illustration 
of two general features that figure prominently in the present case, 
-namely how alleged intentions which would have lent themselves to 
the simplest kind of expression in the text are not reflected there, and 
sometimes something quite different is, -and secondly, the consider
able difficulty that must exist in drawing firm conclusions from state
ments and declarations the real effect of which (quite understandably, 
given the circumstances of the time and of the negotiation) may well be 
uncertain and even contradictory. 

49. Normally, the Court would now endeavour to reach a conclu
sion about the extent of the Chilean allocation effected by Article II, 
considered in itself. But it has been seen that the rival theses are closely 
balanced, even if the balance seems to tilt somewhat in favour of the 
Chilean view, though perhaps not with complete finality. In these cir
cumstances the Court proposes not to reach any definite conclusion on 
the matter at this stage, but to defer it, and return to it if necessary when 
other aspects of the case have been examined. In fact, this would be 
necessary only if it ultimately appeared that there were areas that would 
not be allocated at all under the Treaty unless they were caught by the 
residuary effect of Article II. 

(4) The Isla Grande clause of Article III 

50. For convenience ofreference the Spanish and English texts of 
this clause are set out again below: 

c21 > Ibid., No. 20 at p. 41. 
<22> Ibid., No. 23. 
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Articulo III Article III 

En la Tierra del Fuego se trazara 
una lfnea que, partiendo del punto 
denominado Cabo del Espiritu 
Santo en la latitud cincuenta y dos 
grados cuarenta minutos, se pro
longara hacia el Sur, coincidiendo 
con el meridiano occidental de 
Greenwich, sesenta y ocho grados 
treinta y cuatro minutos hasta to
car en el canal "Beagle". La Tierra 
del Fuego, dividida de esta manera, 
sera chilena en la parte occidental 
y argentina en la parte oriental. 

In Tierra del Fuego a line shall be 
drawn, which starting from the 
point called Cape Espiritu Santo, in 
parallel 52°40', shall be prolonged 
to the south along the meridian 
68°34' west of Greenwich until it 
touches Beagle Channel. Tierra del 
Fuego, divided in this manner, shall 
be Chilean on the western side and 
Argentine on the eastern. 

There is no dispute between the Parties about the meaning and effect of 
the above-cited text of the first half of Article III of the Treaty, ac
cording to which the Isla Grande of Tierra del Fuego was divided be
tween the two countries, -and there is no point on which the Court 
need pronounce in relation to this provision as such, although the inter
pretation to be given to some of its phraseology will be considered in 
connexion with the second half of the Article-the Islands clause. There 
was, however, one important geographical consequence of the Isla 
Grande clause that should be mentioned now. In effecting a division of 
the Isla by means of the perpendicular drawn from Cape Espfritu Santo 
to Point X near Lapataia on the Beagle Channel (see Map B), the clause 
created, very roughly, two back-to-back right-angled triangles with one 
common side (the perpendicular), -the western triangle going to Chile 
and the eastern to Argentina. Thus, proceeding northwards from the 
base of the perpendicular at Point X, the western limit of Argentina's 
allocation was defined by this perpendicular, while the other two sides 
needed no defining, being already self-evident, -on the eastern side, the 
Atlantic coast from Cape Espiritu Santo to Capes San Diego and Buen 
Suceso near Staten Island, -and, on the remaining (southern) side, the 
south shore of the Isla Grande from Cape Buen Suceso westwards to 
Cape San Pio, about 7 miles (say 11 km.) due north of Nueva Island in 
the PNL group; and onwards back to the base of the perpendicular at 
Point X near Lapataia on the Beagle Channel, -thus completing the 
circuit of the Argentinean triangle. From this it is evident that it was the 
south shore of the Isla Grande from Cape Buen Suceso to Point X on 
the Beagle Channel, and its appurtenant waters, that constituted, 
in principle the southern limit of Argentina's attributions under the 
Treaty, -except of course in so far as particular islands or groups of 
islands situated beyond that limit might be allocated to her under the 
second half of Article III (the Islands clause). 

51. In the case of Chile, her Isla Grande "triangle" consisted auto
matically of the southern and eastern shores and hinterland of the 
Straits of Magellan, -already, accordingly to the Chilean contention, 
hers by virtue of Article II (vide supra, paragraphs 32 et seq.), but in any 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

CASE CONCERNING THE BEAGLE CHANNEL 105 

case becoming so under the first half of Article III, -while (again in so 
far as not already attributed by virtue of Article II) the whole south 
shore of the Beagle Channel, from west of Isla Gordon to the north
eastern end of Navarino Island, was to become allocated to her under 
the second half of Article III-the Islands clause-("all the islands to 
the south of the Beagle Channel")<23). This left the PNL islands situated 
roughly mid-way between the south shore of the Isla Grande (Argen
tinean) and the north-eastern and eastern coast of Navarino (Chilean). 
Chile contends that they are hers because they too are "south of the 
Beagle Channel". Argentina claims them equally, on the ground (inter 
alia) that they are not "south" of the Channel which, in her view, flows 
in this locality between Navarino Island on the west, and Picton and 
Lennox Islands on the north-east and east. This brings the Court to the 
next stage of the case; but before passing on from this (the Isla Grande) 
clause of Article III to the "Islands clause" of the same Article, it should 
be mentioned that the implications for the "Atlantic" question of the 
way the Cape Espiritu Santo-Beagle Channel line was drawn will be 
considered in connexion with this latter (Islands) clause-see para
graph 76. 

(5) The "Islands clause" of Article III 

(i) Preliminary questions 

52. The first preliminary question that arises is whether the Court 
must necessarily go into both the sets of attributions effected by the 
Islands clause-the Argentine and the Chilean, -that is to say whether, 
if it should be found that the PNL group falls within one (i.e. either) of 
these attributions, it would be necessary also to establish that it does not 
fall within the other. Such a process, which must of course imply that 
the group could fall under both attributions, ought, in principle, to be 
excluded a priori: for if the group falls within the one attribution, this 
should automatically eliminate the possibility that it falls within the 
other, since it must be axiomatic that the negotiators cannot have in
tended a double attribution of the same islands to both Parties. Thus a 
definite finding in the one sense not only ought to preclude a finding in 
the other, but also to act as a bar, in limine, even to the examination of it. 
However, the Court does not propose to proceed in that way, if only 
because it may not be possible to reach a sufficiently definite conclusion 
in favour of the one attribution without also considering the other. The 
difficulties mentioned in paragraph 38 above may equally be relevant 
here. The Court must therefore investigate both sets of attributions in 
some detail. 

53. The second preliminary question that arises is whether, having 
regard to the different ways in which the Parties have framed their 
respective requests (see supra, paragraph 2), the Court, in resolving the 

C
23> An Argentine contention that certain western islands failed to get allocated to 

Chile, if Chile's interpretation of the "Islands clause" of the Treaty is correct, is con
sidered hereafter in paragraphs 63, and 100-102. 
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question of the PNL group, should proceed by the method of drawing a 
line in the Beagle Channel which would place the group either north or 
south of it-or place part of it north and part south-or should adopt an 
attributive method, from which a line would result. The Court has in any 
case to draw a line on a chart (Article XII ( 1) of the Compromiso-supra, 
end of paragraph 6); but such a line could either give rise to attributions 
or be a resultant of these. Thus an enquiry conducted from both points of 
view seems called for. On the other hand the Court does not consider it 
to be any part of its task (for which it would also not be qualified) to 
determine what, as a matter of physical topography, is the "true" course 
of the "authentic" Beagle Channel at its eastern extremity. What the 
Court has to decide, whether directly or as a matter of necessary in
ference, is what that course is, or must be deemed to be,for the purposes 
of the Treaty of 1881. 

54. There are also a number of questions, in a sense preliminary, 
but difficult to deal with as such, -for instance whether the PNL group 
must be allocated as a whole or could and should be divided, -whether 
the Beagle Channel should be viewed as running neither north nor south 
of the islands of the group, but as stopping short of them-and with 
what effect. These are all matters best left for later consideration. 

(ii) Analysis of the Argentine attribution under the "Islands 
clause" of Article Ill-Contentions of the Parties 

55. For convenience of reference the "Islands clause" of Arti
cle III of the 1881 Treaty is set out below in the Spanish and English 
texts: -

En cuanto a las islas, pertenece
ran a la Republica Argentina la isla 
de los Estados, los islotes pr6xi
mamente inmediatos a esta y las 
demas islas que haya sobre el 
Atlantico al Oriente de la Tierra del 
Fuego y costas orientales de la Pa
tagonia; y perteneceran a Chile 
todas las islas al Sur del canal 
"Beagle" hasta el Caho de Homos 
y las que haya al occidente de la 
Tierra del Fuego. 

As for the islands, to the Argen
tine Republic shall belong Staten 
Island, the small islands next to it, 
and the other islands there may be 
on the Atlantic to the east of Tierra 
del Fuego and of the eastern coast 
of Patagonia; and to Chile shall be
long all the islands to the south of 
Beagle Channel up to Cape Hom, 
and those there may be to the west 
of Tierra del Fuego. 

For the interpretation of this text there are two principal points of 
departure: 

(1) The Argentine attribution is divided into three (or according to 
another view, that may well be correct, only two) categories, viz. 
(a) Staten Island and neighbouring (immediately proximate) islets; 
(b) the "remaining island (i.e. other than Staten and islets) that there may 
be" ("que haya"), and which are both "on the Atlantic" and "to the east 
of Tierra del Fuego"; and (c) those there may be (equally on the Atlan-
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tic) and "to the east ... of the eastern coast ["costas" in the Spanish<23a)] 
of Patagonia". But according to a different reading of (b) and (c), fusing 
them into one category, the requirement is that the island or islands 
concerned should be both "on the Atlantic" and, simultaneously, "to the 
east" both of Tierra del Fuego and "of the eastern coasts of Patagonia"; 
-in short, it would not be enough for an island (being on the Atlantic) to 
be to the east of Tierra del Fuego, -it would also have to be to the east 
of the "eastern coasts" of Patagonia; and vice-versa. It therefore springs 
to the eye that these categories-apart from that comprising Staten 
Island-however they may be read, are not crystal clear as to what they 
comprise. 

(2) As will appear in more detail presently, Argentina concedes 
(or does not deny) the self-evident point that the PNL group does not lie 
east of Tierra del Fuego if that term is confined to the Isla Grande. It is 
for this reason that she insists that the term, as it appears in the Islands 
clause of Article III, was meant to embrace both the Isla Grande and the 
rest of the Fuegian archipelago. Chile maintains that the reference to 
Tierra del Fuego in that clause was confined to the Isla Grande, but that 
in any event the PNL group is not covered by any part of the Argentine 
attribution under that clause. 

56. Meaning of "Tierra del Fuego" (Chile's view)-Three points 
are made: 

( 1) Appealing to those parts of the 1881 Treaty, other than the 
"Islands clause", in which the term "Tierra del Fuego" appears, Chile 
claims that, in each such part, this term obviously refers only to the Isla 
Grande of Tierra del Fuego, and not ( or not also) to the rest of the 
Fuegian archipelago. It must therefore mean the same thing in the Is
lands clause, since no change of meaning is there indicated. Thus the 
"without prejudice,; clause at the end of Article II specifies "Tierra del 
Fuego and adjacent islands"-[stress added]; consequently it does not 
include the islands in the term "Tierra del Fuego". Again, Article III 
(first half) starts with the words "In Tierra del Fuego a line shall be 
drawn", but this line is the perpendicular from Cape Espiritu Santo to 
the Beagle Channel, and it is in the Isla Grande alone that it is drawn. A 
little lower down, the clause continues "Tierra del Fuego divided in this 
manner", i.e. by the perpendicular; and again, it is only the Isla Grande 
that is so divided. Chile accordingly contends that when (without any 
indication of a change of meaning) the Islands clause of Article III says 
"to the Argentine Republic shall belong ... the other islands there may 
be ... to the east of Tierra del Fuego", this must mean islands to the east 
of the Isla Grande of Tierra del Fuego ( other than Staten Island and 
neighbours), -whereas the PNL islands are manifestly to the south of 
the Isla Grande, not east of it. Also, the separate attribution of Staten 
Island tends to confinn the view that the expression "Tierra del Fuego", 

<23al This is another place where the Spanish and English texts do not correspond-see 
nn. 5 and 6-8 above. The Spanish being the authentic text, the word "coasts" has been used 
for the English of this expression wherever it occurs after this point. 
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as used in the Argentine attribution under the Islands clause, signifies 
the Isla Grande, of which Staten Island is not a part. 

(2) Chile further points out that while certain maps show "Tierra 
del Fuego" as including the archipelago, nevertheless most of those that, 
by a great majority, show this appellation, do so in such a way so to 
indicate the Isla Grande only, -and these maps are not solely Chilean 
by origin: a number are Argentine<24)_ 

(3) Senor Irigoyen, the Argentine negotiator, himself said in the 
speech he made to his National Chamber of Deputies after the conclu
sion of the Treaty that the broader sense of "Tierra del Fuego" -to 
include the archipelago-was "its less correct one"-(this speech is 
more fully considered hereafter-see paragraphs 113-116 infra). 

57. The Argentine view as to the meaning of "Tierra del Fuego" 
-As previously noted in paragraph 55 (2), Argentina maintains that in 
the Islands clause (which is the clause, and the only one, in which 
attributions of islands are made, and which opens with the words "As 
for the islands" -"En cuanto a las islas"), the signification of the expres
sion "Tierra del Fuego" cannot be limited to the Isla Grande of Tierra 
del Fuego but must also include the Fuegian archipelago. It may have 
been a drafting oversight that caused the failure to indicate this in terms, 
but Argentina contends that the intention is clear, and also appears 
clearly from the "without prejudice" clause of Article II (see text in 
paragraph 15 supra) where, as already noted, it is stated that Chile's 
allocation under that Article shall be "without prejudice to what is pro
vided in Article III respecting Tierra del Fuego and adjacent islands". 
The islands adjacent to Tierra del Fuego could only be the Fuegian 
islands, -i.e. the archipelago. Therefore, even if the term "Tierra del 
Fuego" itself, as used in the "without prejudice" clause of Article II, 
meant the Isla Grande, this clause must obviously indicate that Article 
III, in its "islands" portion, was intended to deal with the islands that 
were adjacent to the Isla Grande. According}y the term "Tierra del 
Fuego" in that part of the Islands clause that contained the Argentine 
attribution must be interpreted as if it read "the Isla Grande of Tierra del 
Fuego and the Fuegian archipelago". 

58. Meaning of "Patagonia"-As to the expression containing 
the appellation "Patagonia", interpretation is made difficult by the un
certainty, already noted (supra, paragraph 24 and footnote 10), attend
ant upon the identity of the geographical entity thus named. As there 
indicated, it could denote Patagonia north of the Dungeness-Andes line 
("Patagonia proper"); it could mean Patagonia south of that line and 
north of the Straits of Magellan; and it could mean Patagonia south of 
the Straits and co-terminous with the Isla Grande. Both these last
mentioned regions would come within the concept of "Magellanic Pata
gonia". Or again Patagonia could be synonymous with Tierra del Fuego 

<24) See for instance Plate No. 16 to the Argentine Memorial, Nos. 9-11 to the Reply, 
and No. 7 in the Argentine "Additional Maps and Charts". See also Chilean Plates 7 and 52 
for maps of English and French origin. 
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including the archipelago ("Fuegian Patagonia"). All these identifica
tions seem to have been used in maps of earlier date, travellers' descrip
tions and accounts; and even as late as 1904, a map drawn by Sir 
Thomas Holdich (see infra footnote 44 to paragraph 89) and published 
by the Royal Geographical Society, London (Plate No. 11 in the Argen
tine Additional Charts and Maps), entitled "Sketch Map of Patagonia", 
comprised the whole territory south of the Rio Santa Cruz-some 140 
miles (224 km.) north of the Dungeness-Andes line-as far as Cape 
Hom. The question for the Court, however, is what did "Patagonia" 
mean in the Islands clause of the Treaty? The following views were 
expressed: 

(1) Argentina-Just as Argentina maintains that the expression 
Tierra del Fuego in the Islands clause is not confined to the Isla Grande, 
but must also extend to the rest of the archipelago, because that clause 
was clearly intended to deal with the Fuegian islands-(and she refers in 
support of this view to the "without prejudice" clause at the end of 
Article II, which speaks of Tierra del Fuego "and" the "adjacent is
lands", which can therefore only mean Fuegian islands), -so also does 
she maintain that the islands contemplated in the Islands clause must be 
exclusively Fuegian ones and cannot comprise non-Fuegian islands 
( other than Staten Island). In consequence, the notion of islands off the 
"eastern coasts of Patagonia" could not, for the purposes of the Islands 
clause, relate to any Patagonian islands that did not at the same time 
have a Fuegian character. This, however, entailed that the description of 
Patagonia itself, given by Argentina, must necessarily be one that, for 
the purposes of the Islands clause, virtually equated that region with 
Tierra del Fuego<25>, including the archipelago, and excluded any idea 
of Patagonia north of the Straits of Magellan, let alone north of the 
Dungeness-Andes line. (From this identification of Patagonia with 
Tierra del Fuego it would follow that whatever was east of the latter 
would also, ipso facto, be "east of the eastern coasts" of the former.) In 
any case, whatever the precise meaning of the term Patagonia, it could 
not in the context (so Argentina maintained) be held to refer to areas 
that could not possibly come within the notion of "Tierra del Fuego and 
adjacent islands". 

(2) Chile rejects this view on a number of grounds. In the first 
place, as has been seen in paragraph 56 ( 1) above, she contends that the 
very process by which the "without prejudice" clause of Article II of the 
Treaty, in pointing to Article III, mentions the islands separately from 
Tierra del Fuego, shows that the latter expression was, in that Arti
cle-i. e. in the Islands clause-intended to be read as meaning the Isla 
Grande only. Secondly, Chile draws attention to the dilemma created 

<25l See Argentine Counter-Memorial, n. 36 on pp. 98-99 generally, where it is stated, 
inter alia, that in the Base Tercera of 1876 (the equivalent of the Islands clause of the 1881 
Treaty) "the eastern coasts of Patagonia mean the coasts of Southern Patagonia, located 
between the Strait of Magellan and Cape Hom. For all practical purposes, the term 
Patagonia is more or less equivalent, here, to the term Tierra del Fuego, next to which [i.e. 
in the Islands clause] it is located"-[stress added]. 
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for Argentina by the reference to Patagonia in the Islands clause, and 
suggests that the reason for this-the reason why Argentina seeks to, as 
it were, project the notion of Patagonia southwards so as to overlap the 
Isla Grande-is to be found in her overall concept of the Treaty struc
ture, according to which each Article of the Treaty is autono
mous-confined to its own limited area of application (see paragraph 26 
above). Thus if it were to be conceded that the Islands clause of Article 
III makes Argentina any attribution of islands north of the Straits, this 
major thesis would be contradicted if that clause were given any appli
cation to islands the situs of which was not Fuegian(26). The projection 
southward of Patagonia was therefore necessary in order to avoid the 
clear implication that Article III could apply to areas north of the 
Dungeness-Andes line, or even of the Straits of Magellan<27). 

(3) Chile's view was consequently the reverse of Argentina's, and 
was to the effect that it could not be correct simply to equate the notion 
of Patagonia with that of Tierra del Fuego. This could only give rise to 
unacceptable redundancies and confusions. What in that event would be 
the point of specifying the two sets of requirements-namely of being 
"east of Tierra del Fuego", and "east of ... the eastern coasts of Patago
nia", if the notions of Tierra del Fuego and Patagonia were broadly 
interchangeable?-and which criterion would prevail, that of being "east 
of' or that of being "east of ... the eastern coasts of'? Patagonia must 
therefore denote something other than Tierra del Fuego, -and here 
Chile rejected as inadequate or unconvincing the Argentine explanation 
(footnote 26 above) that if there was duplication it had been effected 
ex abundanti cautela to make sure of covering the whole region, includ
ing the archipelago, whatever appellation it was given, -for in that case 
why two different criteria ("east of' east of eastern coasts of') for the 
same locality? All this, in Chile's view, pointed to a Patagonia outside 
Tierra del Fuego, and in any case north of the Straits of Magellan. In 
support of this, Chile cited one of the only two or three maps which it 
seemed to be agreed were taken account of by the negotiators of the 
Treaty (for the others see paragraphs 61 (3) and 90 below). This was the 
Admiralty Chart No. 554 of the Magellanic region (Map 13 to the Argen
tine Memorial), founded on the charts of the early explorers, and avail
able in editions ranging from 1832 to 1875, on which the appellation 
"Patagonia" is confined to the area north of the Straits, while the area 
south of these is either not given any name or, in the Beagle Channel 
vicinity (but north of it, not in the archipelago), is called "Tierra del 
Fuego". 

<26> In her Memorial (pp. 375-377), and repeated in her Counter-Memorial (p. 98), 
Argentina explains that the mention of the eastern coasts of Patagonia in the third Basis of 
1876, and again in Article Ill of the Treaty, "could only have been made out of abundant 
caution in order to avoid any doubt which may arise on the multiplicity of the meanings of 
the terms used". 

<27> Since the Court has rejected the Argentinean "autonomous" theory, it follows that 
islands off coasts north of the Straits of Magellan or of the Dungeness-Andes line are not 
excluded a priori on this ground from falling under the Argentine attribution under Arti
cle III. 
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(4) But Chile did not have to show exactly what Patagonia meant, 
-only that, whatever it meant, the PNL islands did not, relative to it, 
satisfy the criteria that would bring them within the Argentine attribu
tion under the Islands clause. The use of the term "coasts", in the plural, 
"las costas orientales de la Patagonia", suggested that more than one 
"Patagonia" could have been contemplated, -Fuegian, Magellanic, or 
even further both. But be that as it may, the essential ingredient of 
Chile's position about Argentina's attribution, and of the difference 
between that position and Argentina's, to which the Court now comes, 
goes beyond the question of the localization of "Patagonia". 

59. The expressions " ... to the east of ... ", and" ... to the east 
of ... the eastern coasts of ... "-The Chilean view-With regard to the 
former of these expressions, Chile, as previously indicated, insists that 
the effect of the words "to the east of' in relation to Tierra del Fuego 
was confined to the Isla Grande;-but that even if that appellation was 
taken to cover the archipelago, it would still remain the case that the 
PNL group-being in the archipelago-could not be regarded as lying 
"to the east of' it, since a group cannot lie to the east of an enti'ty of 
which it is itself an integral part. Still less of course could it be consid
ered to lie "to the east of ... the eastern coasts of Patagonia", whatever 
interpretation might be given to that expression. 

60. The same-The Argentine view-With the Argentine reply to 
the Chilean contention just stated, the heart of the Argentine case is 
reached. The Argentine view is that the expressions "to the east of', 
etc., cannot be read literally, but must be applied in a more generalized 
form so as to admit of the notion of "in the eastern part of', "on the 
eastern side of', or "towards the eastern confines (or 'fringes') of ... ", 
-the point being, naturally, that the PNL group does in fact lie in the 
eastern part, or on the eastern side of the archipelago. In support of 
this contention Argentina puts forward the following principal consid
erations: -

(1) A literal reading of the text would empty the Argentina attri
bution under the Islands clause of all worthwhile content-apart from 
Staten Island and its neighbouring islets; for, according to Argentina, 
there are no islands in the Atlantic east of the Isla Grande or Patagonia 
except possibly for a few worthless islets and rocks. Since the 1876 
Bases of negotiation, which ultimately figured in the text of the 1881 
Treaty almost verbatim, stemmed from an Argentine, not a Chilean, 
proposal (supra, paragraph 25), it cannot be supposed that a statesman 
of the calibre of Sefior Irigoyen, the then Argentine Foreign Minister, 
who was also the chief negotiator on that side, could have intended to 
bring about the voluntary handing over of the whole Fuegian archi
pelago to Chile in return for only Staten Island and a few barren rocks, 
when Chile was already being given the exclusive control of the Straits 
of Magellan, and the whole Magellanic area apart from Argentina's Isla 
Grande triangle. (Here it has to be remembered that Argentina does not 
admit the vast Patagonian territory north of the Dungeness-Andes line 
as being a compensating factor: this, according to her view, was, if not 
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outside the Treaty text, outside the Treaty "deal"; -but the Court has 
not been able to accept this view-paragraph 29 above.) 

(2) It is not only in the context of the north-south Andean, and 
east-west Dungeness-Andes boundaries, but also in that of the Islands 
clause that Argentina invokes the "Oceanic", or, here, "Atlantic" princi
ple which, for this purpose, is given concrete form as a "Cape Hom" or 
"meridian of Cape Hom" principle, on the basis that the Atlantic and 
Pacific oceans must be regarded as meeting at Cape Hom, and that the 
territorial claims of the Parties have (in the Argentine view) always been 
governed by the oceanic doctrine. Therefore, the claims of each side_ 
"hasta el Caho de Homos" ("as far as Cape Hom") can be satisfied if 
each receives the islands situated on its own side of the Cape Hom 
meridian. Argentina discounts the difficulty caused by the fact that this 
meridian cuts across and divides certain islands (including Cape Hom 
Island itself, and the island of Navarino) that form an important (and 
undisputed) part of the south (Chilean) shore of the Beagle Channel, on 
the ground that she claims only undivided islands wholly situated east 
of the Cape Hom meridian. (This, it may be noticed, already involves a 
certain retreat from the strict "meridian" contention.) Accordingly, Ar
gentina maintains tq_at the expression "to the east of Tierra del Fuego" 
( or "east of the eastern coasts of Patagonia") in the Islands clause must 
be read as denoting, or inluding, all "whole" islands fringing the ar
chipelago on its eastern (Atlantic) side, east of the Cape Hom meridian. 
This would cover the PNL group. It would also cover a number of other 
islands not actually in dispute in the present proceedings, the title to 
which it is not within the competence of the Court to pronounce upon. 
Yet they must be named, because it is not otherwise possible to under
stand the precise nature of the Argentine "Atlantic" contention, and 
what is meant by the claim that all the islands fringing the Cape Hom 
meridian on its eastern side were assigned to Argentina under the lsands 
clause. These islands (all of them, as the Court understands it, actually 
in Chilean physical possession) are, reading from north to south, those 
of Terhalten and Sesambre, some 6-7 miles (say 9 km.) south of Lennox 
Island; the Evout isles some distance further south towards Cape Hom; 
the Bamevelt isles, perhaps 8 miles (12 km.) east of the Wollaston group 
containing Cape Hom Island, and in that group, Deceit and Freycinet 
Islands (see Map B). 

(3) Argentina also invokes the words in the Islands clause: "on 
the Atlantic" ("las demas islas sabre el Atlantico"). It is of course evi
dent that the satisfying of this test alone would not be sufficient: the 
islands claimed must also be "to the east of ... " etc. Nevertheless, Ar
gentina contends that these words have a certain autonomous effect as 
indicative of the underlying intention of the Argentine attribution: Ar
gentina was, in principle, to have any islands that were on the Atlantic, 
as she contends that the PNL islands are. 

61. The Chilean replies to the above described Argentine conten
tions must now be indicated. As regards that stated in sub-paragraph (1) 
of paragraph 60, Chile asserts as follows: 
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(1) In fact, thre are islands in the Atlantic east of the Isla Grande 
and off the Patagonian coasts further north-see infra, sub-para
graph (3); -but Chile points in any event to the language of the Islands 
clause ("the remaining islands that there may be" -Spanish "las demas 
islas que haya") as lacking in positive assertion on the subject-(the 
Argentine rendering of this passage into English, "such [stress added] 
remaining islands as are ... to the east", etc., involves the same element 
of uncertainty differently expressed, -but this is a matter to which the 
Court will return). 

(2) Furthermore, Chile argues, since Argentina received under the 
Treaty the whole Patagonian coast from the Rio Negro downwards, and 
again the whole eastern coast of the Isla Grande, it was to be expected 
that she would also receive any islands that there were off those coasts, 
and this was that what the Islands clause brought about in Argentina's 
favour. To Argentina's contention that islands off mainland or quasi
mainland coasts automatically go with the mainland and do not require 
separate attribution. Chile's view was that in a Treaty such as that of 
1881, a principal aim of which was finality and completeness, it would 
be entirely natural to deal separately and specifically with any islands 
off the coasts of the mainland territories it attributes. This was the 
object of the separate mention of Patagonia in the Islands clause, -and 
the argument that, in the context of that clause, Patagonia must be 
equated with Tierra del Fuego because, otherwise, non-Fuegian islands 
would be brought in, simply begs the question, besides being open to the 
objections indicated in paragraph 58 (3) above. 

(3) "las dema,s islas"-lt seems desirable to explain this point 
a little more fully. Argentina's contention that if Tierra del Fuego is 
deemed to be synonymous with the Isla Grande, then no islands other 
than the separately attributed Staten Island lie to the east of it, is cate
gorically denied by Chile. The latter brings to bear as witness several 
maps, including the Colton and Martin de Moussy maps (Chilean Addi
tional Evidences, Maps Nos. 207, 208, 209 and, especially, 210), which 
clearly show the Aurora, Wallis, New Georgia and Clarigos Islands 
lying east of Staten Island. In the course of the oral proceedings Chile 
claimed that the authority of the de Moussy map was all the more 
impressive in that Senor Irigoyen stated that it was one that he had 
consulted (speech referred to in footnotes 4 and 9 supra, at pp. 91 and 
133)<28). Chile also points to a number of other islands as qualifying 
under the Islands clause of Article III, such as the Malvinas (Falklands), 
the New Year and Dampier Islands, Observatorio Island, etc. Argentina 
denies that these are Fuegian islands within the meaning of Article III, 
and makes the further point noted in the footnote below<29). With respect 
to any islands lying off "the eastern coasts of Patagonia", Argentina not 
only asserts that they would in any event be Argentinean by virtue of 

<28> Oral Proceedings, VR/3, the page numbered "92/113". 
<29> Argentina makes the point that it could not possibly have been the intention, in a 

purely Argentine-Chilean Treaty, to make attributions of islands the title to which might 
be the subject of disputes with third countries. 
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her attribution of "Patagonia", but she also supplied a map (Argentine 
Counter-Memorial Map No. 84) designed to show that any such islands 
were merely barren reefs or "toy" islands of no consequence. Chile 
denies that the size of the islands concerned is relevant, and calls atten
tion to the incidents involving the "Jeanne-Amelie" and the "Devon
shire" (see footnote 4 supra) to show that Argentina had an interest in 
certain islands owing to the presence of guano. Chile's object, in short, 
is to show that notwithstanding the lack of any positive affirmation in 
the Islands clause as to the existence of islands east of Tierra del Fuego, 
etc., the Argentine contention that there are in fact none that could 
reasonably qualify is wrong. 

62. As to the "Atlantic" principle (sub-paragraphs (2) and (3) of 
paragraph 60), Chile makes the following points: 

(a) She denies the existence of any such principle, and in any case 
its applicability to the Islands clause. She does not argue that the Treaty 
is devoid of any "Atlantic" aspect, but maintains that, within the Treaty 
area, its scope is confined to the concave arc comprising the eastern 
coast-line of the continent from the mouth of the Rfo Negro to Cape San 
Diego and Staten Island<30). She also maintains that, to the extent to 
which it is applicable, the principle is essentially a coastal, and not, as 
such, an oceanic one. The coasts concerned are involved because they 
face east, not because the ocean that washes them happens to be called 
the Atlantic. Chile denies the applicability of the principle to any islands 
south of the Isla Grande, or to coasts other than mainland coasts, or to 
oceans as opposed to coasts (and certain particular coasts, at that). 
Chile has also pointed out that (see paragraphs 26 and 58 (2) above) it is 
precisely Argentina that has insisted on the self-contained and non
overlapping character of each provision of the Treaty. Hence the 
existence of an underlying Atlantic element in one Article of the Treaty 
would not imply a "carry-over" of it to another. Any such element 
would have to exist independently, for each provision alleged to be 
governed by it. The way in which the Dungeness-Andes and Espiritu 
Santo/Beagle Channel lines were drawn, particularly in the vicinity of 
the Atlantic end of the Straits of Magellan, no doubt reflected an Argen
tine desideratum of keeping Chile removed from the eastern, mainland, 
coast of the continent; and the same consideration would have moti
vated the allocation to Argentina of the eastern half of the Isla Grande; 
-but there was nothing to suggest the application of the same element 
in the case of island coasts situated south of the continent, such as those 
of the PNL group which in any case rank only dubiously as being "on 
the Altantic" ("sobre el Atlantico")-see further, paragraphs 65 (e) and 
(f) below. 

(b) Chile asks why, if Argentina's view of her entitlement to all 
the islands fringing the archipelago on its eastern side down to Cape 
Hom is correct, the same words ("as far as Cape Hom") do not appear 
in her (Argentina's) attribution, as they do in Chile's, of "all the islands 

<30> See further as to this, infra, paragraph 66 (2) (b) and n. 37. 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

CASE CONCERNING THE BEAGLE CHANNEL 115 

to the south of the Beagle Channel up to Cape Hom"? The expression 
"to the south of the Beagle Channel" was almost enough in itself to 
imply Cape Hom, only some 70-80 miles (112-128 km.) to the south, 
even without the mention of it, -or at least to point in that direction, 
-whereas "to the east of Tierra del Fuego" pointed in quite a different 
direction, and really did need a specific mention of Cape Hom in order 
to convey the idea suggested on the Argentine side. It might also be 
asked why if the Argentine "Atlantic" view is correct, the Chilean attri
bution of all islands south of the Beagle Channel was not limited to 
those lying to the west of the Cape Hom meridian, special provision 
being made for those that were cut by that meridian. 

(c) In short (Chile argues), Argentina is really seeking to do two 
things here. First, she is attempting to introduce a vertical, meridian, 
principle of division, despite the fact that any such notion is wholly 
foreign to the Islands clause which proceeds by attribution, the vertical 
process having been deliberately abandoned when the Isla Grande per
pendicular was stopped at Point X on the Beagle Channel, and a hori
zontal one having been implied in the attribution to Chile of all islands 
to the south of the Channel. Secondly, Argentina is attempting to estab
lish as the real underlying principle of her attribution the notion (see 
paragraph 60 (3) above) that this attribution can be read as if it stopped 
at the words "on the Atlantic", and as if the requirement of also being 
"to the east of Tierra del Fuego", etc., did not exist. This, however, could 
not be correct, for the expression "the other islands there may be on the 
Atlantic" would be meaningless if not completed by an indication of 
where in the Atlantic they may be. The words "[that] there may be" 
required such an indication since the Atlantic constitutes an extensive 
area<31)_ The designation of east of Tierra del Fuego, etc., is therefore an 
indispensable part of the attribution. 

(d) Finally, if there was any "Atlantic" factor implicit in the Is
lands clause, it was satisfied by Argentina being attributed Staten Island 
and the other islands there might be "to the east" -( as Chile main
tains }-of the Isla Grande and of "the eastern coasts" of Patagonia north 
of the Straits of Magellan. 

63. The allegedly unallocated western islands-There was one 
further point that should receive mention here, although it will be conve
nient to postpone consideration of it until Chile's attribution under the 
Islands clause comes to be dealt with. This was an Argentine argument 
to the effect that unless the words "Tierra del Fuego" were construed as 
covering not merely the Isla Grande but the archipelago also, and unless 
the expression "to the east of Tierra del Fuego" was interpreted as 
meaning, or as including, the notion of "in the eastern part" or "at the 
eastern side" or "on the eastern fringe on .. ", it would be found that 
Chile's attribution of the islands "to the west of Tierra del Fuego" left 

c31 > In connexion with the cartography of the case, Chile has also pointed to the 
existence of some evidence of an Argentine aspiration to interpret her attribution as if it 
specified islands south, rather than east, of Tierra del Fuego, -see as to this paragraph 
157 (b) infra. 
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certain western islands, though unquestionably Chilean, unallocated un
der the Treaty, and this could not have been intended. Hence the Argen
tine interpretation must be allowed, -and if in the west, then also in the 
east. This contention is considered in paragraphs 100-102 below. 

(iii) The Court's view of the Argentine attribution 

64. It can be seen from the foregoing statement of the Parties' 
contentions that the interpretation of the Argentine attribution under 
the Islands clause of the Treaty is not a simple matter. The Chilean 
version, although not itself entirely free from difficulty, is the more 
normal and natural on the basis of the actual language of the text. It 
amounts to this,-that the PNL group does not come within the Argen
tine attribution because, whether or not it is "on the Atlantic", and 
whether or not the Atlantic, in the context, means the ocean that washes 
the southern shores of the continent, the PNL group is not situated "to 
the east of Tierra del Fuego"-i.e. of the Isla Grande;-and even if 
Tierra del Fuego should here be regarded as comprising the archipelago, 
the group is part of the archipelago and not situated east of it. This 
interpretation is certainly not manifestly incorrect: it is the one that 
would in principle prevail, unless displaced by very persuasive consid
erations. 

65. On the other hand, while it cannot by any means be said that 
the Argentine interpretation is wholly implausible, or that it could not 
possibly be correct having regard to all the circumstances, it is attended 
by many and serious difficulties, most of which have already been 
brought out above in the course of stating the Chilean view of the 
matter. The Argentine interpretation depends on subjecting the text to a 
process, not exactly of amendment, but of what is known as emenda
tion, i.e. adjustment to accommodate a different outlook. This is in no 
way an illegitimate proceernng as such, -but its acceptability in any 
given case must depend on how compelling are the reasons that operate 
to support it, and also on the degree of adjustment entailed. The fol
lowing are the adaptations that would be required: 

(a) Starting with the major points, there is first the need to read 
the expression Tierra del Fuego---denoting, in the context of all the 
other territorial provisions of the Treaty, the Isla Grande only-as 
meaning, or including, in the particular context of the Islands clause, the 
archipelago south of the Isla Grande. This is not per se an unreasonable 
notion, -still, a definite adjustment that imposes a strain on the text has 
to be made. Next, and much more difficult, the words "to the east of' 
have to be understood as if they were "in the eastern part of'. Thus an 
entire phrase, the actual wording of which is "to the east of Tierra del 
Fuego" has to be taken as if it read "in the eastern part [ or "on the 
eastern fringe"] of the archipelago of Tierra del Fuego", -which is, on 
the face of it, a very different thing: it converts something that, whatever 
its exact effect, certainly does not include the PNL group, into some
thing that could do so; but at the same time it gives the impression of 
having been especially formulated to achieve that end, -in short it 
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represents what is sometimes known as a "self-serving" process, -the 
result causes the cause, instead of deriving from it. Even allowing for 
the possibility that the Spanish expression "al Oriente de" may be capa
ble of some such meaning as "towards the east of', the interpretation 
involved is not the natural one. It must also be asked what, according to 
that interpretation, the point of reference for determining the "eastern 
part" would be. How far east of centre, and where would the centre be? 

(b) Next, there is the problem of "Patagonia". If the Argentine 
view is correct, and Patagonia north of the Straits of Magellan has to be 
excluded on a priori grounds, then it would seem that, here, Patagonia is 
to be equated with Tierra del Fuego, either with or without the southern 
archipelago, depending on what "Tierra del Fuego" must be taken to 
cover; -but with this difference, that the relevant qualification is "to 
the east of ... the eastern coasts of' Patagonia/f ierra del Fuego, or, to 
transpose it into Argentinian terms "in the eastern part ... of the eastern 
coasts of' Patagonia/f ierra del Fuego ("en la parte oriental . . . de las 
costas orientales de la Patagonia/Tierra del Fuego"). This hardly even 
makes sense, and certainly does not lend itself to any precise interpreta
tion. It seems a curious notion, or at any rate a tautologous one, that an 
island should be both east of a locality and also east of the eastern 
coasts of the same locality. The actual phrase "to the east of . . . the 
eastern coasts of', though clumsy, and at least concealing a redundancy, 
is intelligible on the assumption that the Patagonia referred to is the 
region of Patagonia lying between the Dungeness-Andes line and the 
Straits of Magellan, for this has not only eastern but western (Pacific) 
coasts as well. If this is not the Patagonia referred to, then the difficulty 
would remain that Patagonia would be doing double duty for Tierra del 
Fuego. This difficulty disappears if the Chilean view is correct that 
Patagonia, in the context, includes areas north of the Straits. In either 
case, however, an obvious dilemma for Argentina persists, the nature of 
which has been stated in paragraph 58 (2) above. 

(c) The term "coasts" is also not free from difficulty. The expres
sions "coasts" and "the eastern coasts of' suggest something in the 
nature, more or less, of continuous coastlines, such as those of a main
land or major island territory. These notions are inappropriate and hard 
to apply in the case of an archipelago with small scattered units sepa
rated by considerable stretches of sea. 

(d) The Argentine interpretation involves other uncertainties 
which, though they may be speculative, are nevertheless real. The 
expression "the other" ( or "remaining") islands ("las demas islas"), 
coming as it does immediately after the attribution of Staten Island and 
neighbouring islets, coupled with the rather insistent indications of an 
eastern orientation, suggests-at least as the initial idea to which the 
mind is directed-the notion of something in the same general direction 
as Staten Island, and not something in the quite different direction of the 
PNL group. The "que haya" qualifying the "y las demas islas" enhances 
this impression-although Argentina argues that her attribution, begin
ning with Staten Island, then works back westwards and southwards to 
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the PNL group and the islands near Cape Hom. But this view is not easy 
to reconcile with the "que haya" because, while there might have been 
doubt about the presence of pertinent islands east or north of Staten 
Island, there could have been none regarding the existence of those of the 
PNL group and the other islands between them and Cape Hom. The 
expression "que haya" was therefore quite an inappropriate one to use if 
it was this group and these islands that were intended to be denoted. 

(e) In the same category of inappropriate or inapt expressions, 
when used in connexion with the PNL group, is that of being "on the 
Atlantic" ("sobre el Atlantico"). In the first place, the Court has received 
the strong impression that what the spokesmen and negotiators of the 
Parties in the past had chiefly in mind when they referred to, and 
when they were discussing, the question of a Chilean presence, or non
presence, on the Atlantic, were those areas of the ocean that lay along 
the eastern mainland seaboard of the continent, and not what was often 
known loosely to mariners at that time, and still figures in some geo
graphical dictionaries, as the "Southern Ocean" -a belt of sea circling 
the globe almost continuously at about the level of parallels 50° -60°, and 
absolutely so at the level of the parallel of Cape Hom (about 56°). The 
idea is exemplified in Chilean Plate No. 34-(and the map itself is a 
quasi-official Argentine one<32))-where the ocean south of the Isla 
Grande is described as "Oceano Antartico". It is also well-described in 
paragraph 101 (in Chapter I) of the Chilean written Reply (pp. 70-71) 
which reads as follows: 

First of all it is necessary to call attention to the fact that on the maps of the 18th 
and 19th centuries the term "Atlantic Ocean" was commonly applied only to the sea 
washing the coasts on the northern sector of the arc of a circle described above (see 
the cartography cited in "Further Remarks ... ", pp. 78-9) [)3]. The oldest maps distin
guish between the Atlantic Ocean, to the north of this arc of circle, and the sea area 
washing the southern islands, to which a variety of names are applied: "Novum Mare 
Australe", "Mare Magellanicum", "Nouvelle Mer du Sud" (Chilean Plates 141, 143, 
144, 149, 152)[34]. This distinction was to persist for the better part of the 19th century. 
For example, it has been seen that in 1878 the map illustrating the Fierro-Sarratea 
Treaty of 6 December 1878 shows that by the expression "Sea and coasts of the 
Atlantic Ocean and the adjacent islands" the Parties did not have in mind the regions 
situated to the south of Tierra del Fuego and of Staten Island (Ch. Plate 11; Ch. C.M. 
p. 47, para. 22). Again the map of Julio Popper illustrating a lecture given to the 
Argentine Geographic Institute in 1891-ten years after the conclusion of the Treaty 
of 1881-was to produce the new name "Argentine Sea" for what the author himself 
described as "the unnamed martitime extension which bathes the southern extreme 
of the Republic and which extends from Staten Island to Cape Hom and from the 
Beagle Channel to the Atlantic Ocean" (Ch. Plate 55; "Some Remarks'. .. ", [35] p. 46). 

c32> Published in 1885 (see further, paragraphs 148 and 157 (d) below) by the Argentine 
National Geographical Institute "under the auspices of the . . . Honourable National 
Government". It shows the PNL group as Chilean. 

1331 The square bracketed numbers for this and the three succeeding notes indicate 
explanations not given in the original text. The reference here is to the Chilean volume of 
"Further Remarks concerning the Cartographical Evidence". 

1341 Note in the Chilean written Reply: "For the views of the navigators in the 18th 
century, see Further Remarks ... , p. 78." 

1351 The reference is to the.first of the special Chilean volumes on cartography. 
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This map produced by Popper is all the more significant because it emanated from an 
author who was particularly favourable to the Argentine claims in this region (cf. Ch. 
Mem. p. 85, para. 2). The name "Mar Argentina", distinct from that of "Oceano 
Atlantico" is also to be found on another official Argentine map of the 19th century 
(Ch. Plate 125)[36]. 

Accordingly, Chile, while disclaiming any intention of drawing a 
conclusion about the geographic limits of the Atlantic Ocean, suggests 
that the facts cited confirm the view that when the Argentine Govern
ment laid claim to the "Atlantic coast" that claim related to the sea
board in the shape of an arc of a circle formed by that of Patagonia, the 
east coast and south-eastern extremity of Tierra del Fuego, and Staten 
Island, as mentioned in para. 62 (a) above. 

if) Still, since these matters are speculative, let it be assumed that 
it is the Atlantic-at least in the sense of not being the Pacific-that 
washes the southern shore of the Isla Grande, east of the Cape Hom 
meridian. Nevertheless the word "on", in the concept of being "on the 
Atlantic", is imprecise, and capable of more than one interpretation. It 
must therefore remain a matter for doubt whether this description 
(which suggests something of which the primary geographical charac
teristic would be that of being so situated) is really one that would 
immediately direct the mind to the islands of the PNL group. These are 
much more readily thought of as being akin in this respect to islands in a 
river mouth or in the outflow of an estuary or delta. The description 
"sobre el Atlantico" is particularly inapt with regard to Picton Island, 
which is the one that, by dividing the eastern Beagle Channel into two 
arms, creates the problem of what its eastern course is to be deemed to 
be, and which is partly screened from open Atlantic waters by Lennox 
and Nueva Islands. If Picton is "on the Atlantic", it could with almost 
equal plausibility be said that some islands even further up the Channel 
are so ( or are "on the Pacific" if west of the Cape Hom meridian), si.nce 
it is sea water that surrounds them, and it comes from the Atlantic or 
Pacific as the case may be. In short, considering that the group of three 
islands is to be treated as a unit, its components seem to present them
selves far more as islands appertaining to the Channel than as being "on 
the Atlantic". 

66. The above-described difficulties and obscurities, no one of 
which might be actually decisive in itself, must constitute, cumulatively, 
a serious obstacle to the positive acceptance of the Argentine thesis, 
even if not necessarily calling for its complete rejection. The court will 
now review the considerations, already partly referred to, that have 
been advanced from the Argentine side as grounds for ignoring this 
obstacle. These seem to fall into three main categories. 

(1) Weaknesses of the Chilean interpretation of the Argentine 
attribution-Briefly, there is the question of what islands there are 
actually present east of the Isla Grande or of the eastern· coasts of 
Patagonia and of what kind: there is the question described in para-

1361 With regard to the "Popper" and other maps here mentioned, see hereafter, para
graph 157 (d), and n. 118. 
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graph 63 above of the effect of Chile's allocation of the islands "to the 
west of Tierra del Fuego" if no gloss is placed on that expression, and, if 
one is, what repercussions that would have for the corresponding "to 
the east of ... " (this question is further considered in paragraphs 100-
102 infra): there is the fact that the PNL islands can, from one point of 
view, be said to be "on the Atlantic", though this does not suffice of 
itself to bring them within the Argentine attribution: there is the fact that 
islands do have coasts; -and so on. Finally, the Chilean interpretation 
does not wholly dispose of the problem of the identity of "Patagonia", 
-but this arises chiefly from the way the cause is drafted, although the 
Argentinean interpretation of the expressions "Tierra del Fuego" and 
"to the east of' aggravates the problem. But, when all is said and done, it 
remains the case that the Chilean interpretation, though leaving certain 
things not fully explained, gives rise to far fewer and less serious diffi
culties, especially cumulatively, than the Argentine. At least it provides 
a reasonable basis for affinning that, whatever else does or does not 
come within the Argentine attribution, the PNL group does not. 

(2) The Atlantic principle-The following points are material: 
(a) It is evident that the validity of the Argentine view of the 

Islands clause depends on, and largely stands or falls by, the applicabil
ity to that clause of the Atlantic principle, -and even so, it would be no 
easy matter for the interpretative process to absorb the textual adjust
ments-almost transformations-that would be required in order to 
give effect to it. This is because the Argentine view comes very close to 
turning the presence of an island on the Atlantic into a condition suffi
cient in itself, if the island is east of the Cape Hom meridian, -see 
paragraph 60 (2) and 62 (c) supra. 

(b) It has already been indicated (supra, paragraph 22) that there 
is no real ground for postulating the existence of an accepted "Oceanic" 
principle (ultimately deriving from the very uti possidetis which, as 
such, the Treaty was intended to supersede) figuring as something that 
must a priori govern the interpretation of the Treaty as a whole. Partic
ular parts of it, such as those relating to the boundary lines defined in 
Articles II and III, were clearly based on Argentine desiderata relating 
to the Atlantic coast in those particular localities(37>; -but since the 
underlying balance of the Treaty as a whole was (see paragraphs 29-31 
above) the polarity Patagonia/Magellanic area and control of the Straits, 
any "Atlantic" motivations are, the Court thinks, to be given effect to 
only in respect of the individual Articles that clearly show this intention 

<37) Thus when, on the same occasion as that described in paragraph 34 above, Seiior 
Irigoyen told Seiior Barros Arana that "he could not accept that Chile's dominion should 
extend to any point on the Atlantic coasf' [stress added], it was clear from the context 
that this was in connection with the boundary at the Atlantic end of the Straits of 
Magellan, which was almost exclusively the subject of this very long and full report 
(Chilean Annex No. 22), -and it contains no record of any discussion about the islands 
question. This also seems to emerge clearly from the reports made to their Government by 
the Chilean representatives in Buenos Aires (Seiiores Lira and Barros Arana) in 1875 and 
1877, that figure as Chilean Additional Annexes 532-536; -and see further, n. 42 below. 
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by reason of their method of drafting or content. This must especially be 
the case on the basis of the Argentine non-overlapping view of the 
Treaty (supra, paragraphs 26, 58 (1) and 62 (a)). The Islands clause of 
Article III does not exhibit this element, -or if it does, seems to do so 
only by the attribution to Argentina of Staten Island and the other 
islands east of Tierra del Fuego (whether the Isla Grande or the archi
pelago) and east of "Patagonia"; -while the attribution to Chile of "all 
[stress added] the islands south of the Beagle Channel" seems positively 
to exclude the east of Cape Hom/west of Cape Hom principle of divi
sion, by attributing to Chile all those islands that in fact are situated 
south of the Beagle Channel "as far as Cape Hom", irrespective of 
whether they lie east or west of the Hom. 

(c) A good deal of stress has been laid by Argentina on an alterna
tive proposal for submitting to arbitration the question of the title to 
most of the Isla Grande and the archipelago, that was put forward from 
the Argentine side in May 1881, at a time when it seemed doubtful 
whether agreement on the eventual Treaty of July 23 would be reached, 
and which was taken up again temporarily after the signature of the 
Treaty in case it should fail to be ratified. From the fact that the area 
thus to go to arbitration included (but only with much else besides) the 
eastern archipelago islands-except Staten Island-down to Cape 
Hom, the deduction contended for was that Argentina was then still 
claiming those islands, and that this claim must therefore be regarded as 
having been given effect to in her attribution under the Treaty. The 
Court is unable to follow the logic of this reasoning. A map displayed at 
the oral hearing, in order to illustrate the point, showed quite clearly 
that, had the matter been referred to arbitration, virtually the whole area 
ultimately covered by Article III of the Treaty would have been thrown 
open to mutual claims by each Party, to territories and islands both east 
and west of Cape Hom, subject only to one of the conditions of the 
proposed arbitration, namely the one that read "Tierra del Fuego and 
the islands will be divided between the two Republics, in accordance 
with the terms agreed upon by the respective Chilean and Argentine 
negotiators-Sen.ores Barros Arana and Irigoyen-in July 1876" 
-(Chilean Annex 36 (D), on p. 81). But (vide supra, paragraph 25) this 
was the very same "Base Tercera" that was finally embodied, virtually 
without change, in Article III of the 1881 Treaty. Consequently, the 
arbitration proposal, put forward to meet the possible non-signature or 
non-ratification of the Treaty, left the islands question exactly where it 
already stood, and was still to stand when, in due course, the signature 
and ratification of the Treaty did come about; -and thus it can provide 
no useful indication whatever as to the interpretation to be given to the 
Argentine attribution under the Treaty. What it does suggest, on the 
other hand, is that no a priori, or strict, "Oceanic" principle governed 
the Parties' respective attributions; -otherwise there would have been 
nothing, or very little, to arbitrate about. 

(3) Contemporary or subsequent official statements or dec
larations-Argentine pleads various statements and declarations of 
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statesmen and others, tending to show an intention to obtain for Argen
tina the Atlantic-side islands down to Cape Hom, or a belief that 
the 1881 Treaty had the effect of allocating her these. Certain such 
statements or declarations will be considered later, but the Court has 
already, in paragraph 48 above, given a preliminary indication of its 
general attitude to this kind of evidence, particularly when it is confused 
or contradictory, and yet, if relied on, would have the result of putting 
on a text quite a different construction from that which it apparently 
bears on the face of it. Especially must this be so where the alleged 
meaning is one that could so easily have been expressed in terms, if 
really desired and intended. That understandable motivations, political 
or other, may have prevented this, or rendered it difficult, can serve to 
explain, but hardly to cure, the insufficiency. A single example will be 
enough at this stage to illustrate the kind of difficulty the Court finds. In 
his long address to the Argentine Chamber which the Foreign Minister, 
Senor Irigoyen, gave in explanation of the 1881 Treaty, about a week or 
ten days after its signature, one remark that he made, amongst others to 
be noticed later (see paragraphs 113-116 below), was the following: 

We bore in mind the political consideration of maintaining our jurisdiction over 
the Atlantic coasts, and we have achieved this. These coasts extend for approxi
mately 1,500 miles ... and they will remain under the exclusive jurisdiction of this 
Republic, whose flag will be the only one flying as a symbol of sovereignty, from Rfo 
Negro down to the Strait and Cape Hom. 

Yet only a few weeks later, on 18 September 1881, the Chilean Foreign 
Minister, Senor Valderrama, equally giving an explanation of the Treaty 
to his Chamber, spoke as follows: 

The Treaty ensures for Chile dominion of the Straits of Magellan, the major part 
of Tierra del Fuego and all the islands to the south of the Beagle Channel ... in other 
words, the Straits and all the territories extending to the south, with the exception of 
a section of Tierra del Fuego bathed by the Atlantic and the islands of los Estados, 
belong to Chile. 

It is clear that these two statements, in so far as they relate to the 
islands, are not only incompatible, but say almost diametrically opposed 
things. Since there can be no question but that both were made in per
fect good faith and represented the genuine conviction of the speakers, 
the Court can only regard them as cancelling each other out, so that it 
would be difficult to draw any certain deduction from either. 

(iv) The "Valderrama proposal" 

67. By way of addendum, mention must be made of an episode in 
the negotiations for the Treaty of 1881, the importance of which was 
much insisted upon by Argentina, namely the affair of the "Valderrama 
proposal". The story is long and involved; but briefly, in the course of 
the negotiations for the Treaty talcing place in the period May-July 1881, 
the Chilean Foreign Minister, Senor Valderrama, on 3 June, proposed an 
amendment of the Islands clause of the draft treaty (the Base Tercera of 
1876--see supra paragraph 25) which, had it been accepted by Senor 
Irigoyen-and it was not-would (according to Argentina) have had the 
effect either of making it quite clear that the PNL group of islands ( or 
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the category of islands to which these belonged) did not come within the 
Argentine attribution; -or else (but the practical result is much the 
same) of removing the group, or the category concerned, from that 
attribution. Argentina has contended that this was a sort of last-minute 
attempt by Chile to so to speak bring herself on to the Atlantic by taking 
certain Atlantic islands out of Argentina's attribution and transferring 
them to her own. (But here at least, a non-sequitur is involved; for so far 
as the PNL islands are concerned, mere removal from the Argentine 
attribution (if such had been the effect) would still not, of itself, have 
placed them in the category of being south of the Beagle Channel.) 

68. Chile contended that, in fact, the effect of the Valderrama 
amendment, even had it been adopted, would not have been as Argen
tina maintains, and that the Argentine attribution (as it stood in the 
Bases of 1876, and was to remain in the Treaty as signed) would not 
have undergone any alteration of substance as a result of the proposed 
amendment, -because (inter alia) the Spanish text of the proposed 
amendment did not materially differ from the original 1876 Basis. Prima 
facie it seems to the Court that this view is probably correct, since the 
comparison of the three texts concerned (1876 Basis, Valderrama pro
posal, and Treaty text that appears on pp. 158-9 and 172-3 of the Argen
tine Counter-Memorial) seems to show that the only real difference was 
that, for the concept of "demas islas que haya sobre el Atlantico al 
Oriente de la Tierra del Fuego", etc., there was substituted that of 
"demas [islotes] que haya sobre ... ", etc.-islets or small islands. The 
Court is unable to see that this change implies that those other 
("demas") islets or small islands were also to be confined to the category 
mentioned just before, of islets or small islands immediately proximate 
to Staten Island, so as to exclude from Argentina's attribution any other 
Atlantic islands, amongst which she numbers the PNL group. This 
would merely have been to make the same allocation of the islets or 
small islands near Staten Island twice over, and also to deprive the 
words "to the east of Tierra del Fuego and eastern coasts of Patagonia" 
of any independent signification. Clearly, whether the case was one of 
islands, small islands, or islets, the word "other" implied some category 
additional to, and different from, that of those in the near vicinity of 
Staten Island. 

69. However, let it be assumed for immediate present purposes 
that this view is wrong, and that the Valderrama amendment, if adopted, 
would have had the effect Argentina contends for. On that basis then, 
Argentina puts forward an argument which the Court had not found it 
easy to follow, but which seems to amount to this-namely, that be
cause an amendment under which-so Argentina contends-the PNL 
group would have failed to come within her allocation was not accepted, 
and the original text was restored, therefore it follows, or it must be 
assumed, that this original text (Basis of 1876) did place the group within 
the Argentine allocation, and consequently that the Treaty attribution, 
the wording of which was identical with that of the 1876 Basis, did so 
too. 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

124 ARGENTINAf CHILE 

70. The Court is unable to admit the logic of this argument which 
seems to involve another non-sequitur, or at least an inference of such 
an uncertain nature that it could not possibly prevail over the consider
ations that lead the Court to hold the attribution of the PNL group to 
Argentina under the Islands clause of the Treaty not to be established. 
To put the matter in another way, -if it appears not to be established 
that the Treaty, as it stands, gives Argentina the group, the fact that a 
previous, rejected version would even less have done so becomes irrel
evant and without interest. It simply means that according to neither 
version was Argentina allocated the group: it certainly cannot be argued 
that because the one did not, the other necessarily did. 

71. The Court has thought it right to go into this matter in some 
detail because the Argentine contention has been made the foundation 
of a challenge to the probative value of certain Chilean maps and docu
ments to which the Court will come later. These are said to be based on 
the rejected Valderrama amendment, not the final Treaty text, -the 
underlying implication being that the former did not give Argentina the 
PNL group, whereas the latter did. Hence the evidential value of these 
maps and documents is said to be nil. The fallacy involved is the same: 
if in any event the correct (Treaty) text does not establish the group as 
Argentinean, then a map or document that equally does not do so 
cannot be invalidated in that particular respect merely because it was 
based on a version of the Treaty that was not accurate, -for even if it 
had accurately reflected the Treaty text, the latter itself failed to estab
lish the group as Argentinean. If analysed, Argentina's contention seems 
to amount to this, -that because, in her view, the Treaty should be read 
as allocating the PNL group to her, any map or document that does not 
designate the PNL group as Artentinean cannot be consonant with the 
Treaty, or must be based on an earlier incorrect version of it. Leaving 
aside for later consideration the question whether the maps and docu
ments in question really were so based, the underlying postulate in
volved in this argument, namely that the correct text gave Argentina the 
PNL group, is one which, of course, assumes exactly what has to be 
proved, and what the Court thinks has not been. 

72. The Court realizes that the whole purpose of this Argentine 
contention is, precisely, to show by inference, that this in fact was what 
the Treaty did, -but the Court is not convinced that there is a sufficient 
difference between the two texts concerned (see paragraph 68 above), 
or that the inference is sufficiently clear, to warrant this conclusion. 
What might be called the Valderrama argument could never be enough 
by itself to establish the Argentine case, -and even regarded as a con
tributory factor, with others, it is inadequate to overcome the powerful 
considerations operating contra that the Court has drawn attention to 
earlier. 

(v) The Protocol of 1893 

73. Finally, before leaving the question of the Argentine attribu
tion under the 1881 Treaty, the Court must deal with something which, 
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though it falls outside the Treaty as such, both in date and content, has 
been much insisted upon by Argentina as allegedly throwing a strong 
light on an important point affecting the intepretation of the Treaty 
generally, and the Islands clause of it in particular. 

74. In support of her contention that the entire Treaty of 1881 
must be regarded as governed by an underlying "Oceanic" principle 
which, prevailing over all else, must cause each of its provisions to be 
read suject to an implied rule of "Atlantic coasts and islands to Argen
tina, Pacific ones to Chile", Argentina has attributed great prominence 
to the Protocol signed on 1 May 1893 between the two countries (the 
text of which is given in Chilean Annex 62, pp. 189-191). It specifies the 
bases and procedural details for carrying out the two demarcations on 
the ground contemplated by the Protocol, -namely those along the 
Cordillera of the Andes (Article I of the Treaty) and the perpendicular 
dividing the Isla Grande of Tierra del Fuego (first half of Article III). 
The Treaty did not contemplate any demarcation along the Beagle 
Channel or in the region of the islands south of the Isla Grande. But 
notwithstanding these facts, and the further fact that, accordingly, the 
Protocol of 1893 was confined entirely to the two demarcations just 
mentioned (Andes and Isla Grande)C38), Argentina has argued that 
the Protocol embodied a general confirmation of a comprehensive 
"Oceanic" principle obtaining between the Parties and operating, as 
Chile has put it, as a sort ofjus cogens of the 1881 Treaty. This argument 
Argentina derives from the terms of Article II of the Protocol, which 
came after an Article I that consisted partly of a verbatim recital of the 
first sentence of Article I of the 1881 Treaty (Andes boundary) and 
partly of a detailed spelling-out of the effect of this sentence relative to 
the division along "the line of the highest peaks of the Cordillera of the 
Andes". Then came Article II of the Protocol, which read: 

The undersigned declare that, in the opinion of their respective Governments, 
and according to the spirit of the Boundary Treaty, the Argentine Republic retains 
her dominion and sovereignty over all the territory that extends from the East of the 
principal chain of the Andes as far as the Atlantic coasts, just as the Republic of Chile 
over the Western territory as far as the Pacific coasts; it being understood that, by the 
provisions of the said Treaty, the sovereignty of each state over the respective 
coastline is absolute, in such a manner that Chile cannot lay claim to any point 
towards the Atlantic, just as the Argentine Republic can lay no claim to any toward 
the Paci.fie [stress added]. If in the peninsular part in the South, approaching parallel 
52° South, the Cordillera should be found penetrating among the channels of the 
Pacific there existing, the Experts shall undertake a survey of the ground in order to 
fix a dividing line leaving to Chile the shores of these channels, as a result of which 
surveys both Governments shall determine the line amicably. 

It is the words italicized in this passage that Argentina sees both the 
affirmation and the confirmation of the "Oceanic" principle as having to 
be read into all "the provisions of the said Treaty". 

75. There is some force in this view. Yet the Court feels unable to 
give so wide and general a scope to a phrase that is so evidently set in a 

c3s> That this was so even according to the account given by Argentina herself can 
clearly be seen from paragraph 26 on p. 287 of the Argentine Counter-Memorial. 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

126 ARGENTINA/CHILE 

particular and limited context, -that of the Andes Boundary, as ap
pears quite clearly both from the Article which preceded that phrase 
(i.e. Article I of the Protocol, described above), and also from the sen
tence that immediately follows the one in Article II that has been itali
cized, which equally related to the Andes boundary. The same applies to 
the opening part of the passage quoted, in which the reference to "the 
spirit of the Boundary Treaty" is confined to the consequences of the 
Andes boundary (Article I of the 1881 Treaty). Especially would an 
extension to the islands be unwarranted, given that the Protocol no
where mentions these, and has no reference to them at all. 

76. Indeed the Court thinks that the way the Protocol is arranged 
tends, rather, to confirm the conclusion it reached earlier, namely that 
the 1881 Treaty did not embody any all-embracing "Oceanic" principle, 
but simply ensured an Atlantic-Pacific outcome in particular localities, 
namely in the Andes, the Atlantic end of the Straits of Magellan, the 
eastern coast of the Isla Grande, and Staten Island. In this connexion, it 
is noticeable that Article IV of the Protocol, which provided for the 
demarcation in the Isla Grande of the perpendicular from Cape Espiritu 
Santo to the Beagle Channel, made no actual mention of any oceanic 
basis of division, presumably because this resulted de facto and auto
matically from the wording of the first half of Article III of the Treaty, 
which provided that the Isla Grande, divided by this perpendicular, 
should be "Chilean on the western side and Argentine on the eastern". 
Consequently, so as not to bring Chile on to the Eastern-i.e. Atlan
tic-side in the Bahia San Sebastian (see Map B), Article IV of the 
Protocol, by taking as the northern starting point of the perpendicular 
the middle one of three hillocks visible from the sea at Cape Espiritu 
Santo, simply effected a displacement of the line by about one mile to 
the west. But in the Andes it was necessary to be more precise, because 
of the way in which certain valleys and inlets of the Pacific cut across 
the north-south line of the peaks and divortia aquarum of the Cordillera. 
However, to balance the modification made in favour of Argentina over 
the Isla Grande coast at the Bahia San Sebastian (vide supra), Article II 
of the Protocol effects a modification in favour of Chile by means of the 
passage beginning "If in the peninsular part in the South ... " as above 
quoted. For its part, the Court does not see in these (agreed) modifica
tions anything that could bring about a change in the basic character of 
the 1881 Treaty. 

77. Argentina has nevertheless laid stress upon them in another 
context. The Protocol of 1893, signed on May 1 of that year, was pre
ceded by another instrument, dated 10 March, drawn up by the bound
ary commissioners who were to carry out the actual demarcation. This 
was entitled the "Act of the Experts" on which the Protocol itself was 
evidently based, there being virtually no differences of substance, and 
few of wording except that there are one or two clauses which the 
Protocol expands or elaborates. This "Act of the Experts" could in fact, 
in practice, have constituted the basis for the demarcation. But accord
ing to Argentina, what she regarded as being only an informal document 
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was not sufficient, or was inappropriate, for bringing about modifica
tions in a Treaty that had been ratified by the National Congress of both 
Parties. Hence the "Act" of March became the "Protocol" of 1 May. 
Again the Court is at a loss to perceive the significance of this, seeing 
that the "modifications" in the Treaty resulting from both Act and Pro
tocol were the same, and in neither case were such as to affect the 
character of the Treaty or to import into it an oceanic principle to any 
greater extent than was already evident in respect of particular localities 
in certain parts of the Treaty, and no further. One small difference 
between the "Act" and the Protocol calls for mention. At the start of the 
passage underlined* in the quotation given in paragraph 74 above, the 
Act reads "it being understood that by the provisions of this covenant', 
i.e. of the Act itself, instead of, as in the Protocol, "by the provisions of 
the said Treaty"-[stress added in both phrases]. The latter version is 
clearly more favourable to the Argentine thesis, but in the Court's opin
ion does not produce any real change in the resulting position. 

78. It is possible that the Argentine contentions that have been 
under consideration above are really part of a more general theory to the 
effect that when a boundary Treaty provides for a demarcation on the 
ground it cannot ( or the boundary definitions it contains cannot) be 
regarded as final and conclusive until the demarcation has been carried 
out. The Court will state elsewhere (see paragraph 169 (b) below) why it 
cannot agree with this view, at least in the form in which it has been put 
forward in the present case. But in any event it can have no application 
in respect of the attributions made in the Islands clause of the 1881 
Treaty, since no demarcation was provided for in respect of these, or for 
the Beagle Channel itself. 

(vi) Conclusion regarding the Argentine attribution 

79. The Court can therefore only conclude from the aggregate of 
the considerations set out above that it has not been established that the 
PNL group was attributed to Argentina under the Islands clause of the 
Treaty. Accordingly, the Court will now tum to the question of whether 
the group falls within the Chilean attribution under that clause. 

(vii) The Chilean attribution under the "Islands clause"-Prelim
inary points 

" ... all the islands to the south of the Beagle Channel" 

80. The Chilean attribution under the "Islands clause" reads "and 
to Chile shall belong all the islands to the South of the Beagle Channel 
[al Sur del Canal Beagle] as far as Cape Hom [hasta el Cabo de Homos], 
and those there may be [que haya] to the west of [al Occidente de la] 
Tierra del Fuego". Since the islands of the PNL group, whether or not to 
the south of the Beagle Channel, are certainly not "to the west of Tierra 
del Fuego" (including or not including the archipelago), it is exclusively 

* Italicized in this publication. 
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on their situation relative to the Beagle Channel that the question of 
their attribution to Chile depends. As has already been indicated, it is 
the fact that these islands lie between the two anns into which the 
Beagle Channel divides at its eastern end that gives rise to the problem 
of their relationship to the Channel, since either of these arms could, in 
the purely topographical sense, be regarded as the "true" continuation of 
the Channel eastwards to the open sea. Whether the islands lie "to the 
south of' the Channel depends therefore on which arm is deemed to 
provide the test of that. For reasons that will be stated in a moment, the 
Court does not think it possible to detennine this matter on the basis of 
such differences as there may be between the physical characteristics of 
the two anns. The solution must be sought in the 1881 Treaty itself. But 
before coming to that, the Court will consider another possible aspect of 
the matter. 

81. It is evident that the difficulty caused by the existence of the 
two arms could, in a certain sense, be at least avoided if the Channel 
proper, or as such, were regarded as stopping just before it divides at 
Picton Island or, if looking westwards, as only starting there, the two 
anns constituting simply entrances or exists, -and some colour is lent 
to this idea by the number of maps that show the words "Beagle Chan
nel" placed so as to finish before Picton<39>. But suppose this were a 
legitimate process, it would ultimately solve nothing. It would by no 
means with absolute certainty take the islands outside all possibility of 
being regarded as coming within Chile's attribution (depending on the 
interpretation given to the expression "to the south of'), -but even if it 
did, they would not thereby necessarily become part of Argentina's, 
since all the difficulties attendant upon that, which have already been 
noticed, would remain. It might indeed be easier to view them as islands 
"on the Atlantic" (though again not as regards Picton), rather than as 
appurtenant to the Channel (see pararaph 65 if) above), but they would 
still not be situated "to the east of' Tierra del Fuego or Patagonia, 
however these appellations were interpreted (see paragraphs 58 and 
65 (b) above). The final result would thus be that the group would 
emerge not definitively attributed to either Party-a result that certainly 
could never have been intended. 

82. But in any case, the Court does not believe there would be any 
warrant for the process of deeming the Channel to end (or only to start) 
just west of Picton Island, merely in order to take the PNL group out of 
it and avoid the problem created by its two eastern arms. At its western 
end also, the Channel, where divided by the presence of Isla Gordon, 

<39l Included are some of the earliest-see Chilean Plate 1 (Fitzroy, Stokes and 
Murray) and Admiralty Chart 1373, 1st edn., 1841 (Chilean Plate 4). But there is an evident 
distinction between a toponymic and a course reference-and to insert an appellation in a 
waterway is not necessarily to indicate the whole extent of its course-see further, para
graph 90 below. It may be otherwise where a line is shown, either instead of, or additional
ly to the appellation, -see for instance the Nordenskjold map of 1898, and a Belgian map 
of 1901 (Argentine Counter-Memorial Plates 36 and 41), both of which trace a line from 
Point X eastwards that stops short of Picton Island. 
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has two arms, respectively known as the Brazo Nordoeste and the 
Braw Sudoeste. Both are regarded as being Beagle Channel. This con
figuration is repeated at the eastern end with, as the only real differen
ces, that the eastern arms are somewhat broader and are divided by the 
presence of three islands instead of one. 

83. The Court has also considered whether there is any ground 
upon which it could and should divide the group. Since its terms of 
reference require it to decide in accordance with international law, a 
division would have to be based on a difference of a juridical character 
between the situation of one of the islands as compared with that of the 
other two. The Court cannot find any such difference. Even if one of the 
islands can be regarded as being more evidently "on the Atlantic" than 
the others, this would not suffice of itself; all three islands must be 
either north or south of the Beagle Channel unless the latter were to be 
regarded (whether flowing north or south of Picton Island) as then 
passing between Nueva and Lennox Islands-as depicted for instance 
on the Argentine map of 1893 reproduced as Chilean Plate No. 63<40>. 
For this the Court can see no warrant either. 

(viii) The Chilean attribution-Geography of the two arms of the 
Beagle Channel 

84. Although without strict accuracy as a matter of the points of 
the compass, it will be convenient to call the two eastern arms the 
"northern" and the "southern" respectively-the one flowing between 
the Isla Grande and Picton and Nueva Islands; the other, between 
Picton and Lennox Islands on the east, and Navarino Island on the 
west. With regard to the physical characteristics of these two arms 
(apart from the different directions in which they proceed, as described 
earlier in paragraph 4 ), the Court notes the following resemblances and 
dissimilarities. Both are navigable, though the southern arm is the deep
er off Picton Island. Both are used, -the choice depending-apart from 
weather and tides-on the direction of approach or destination; but in 
the days of sail, the southern was the more sheltered. In the case of both, 
one side is not continuous: in the northern arm there is a gap between 
Picton and Nueva Islands, and, in the southern, between Picton and 
Lennox. The former is a gap of some 8-9 miles (12.8 to 14.5 km.), the 
latter of some 6 miles (9.6 km.). The breadth of the northern arm varies 
from about 3.5 miles (5.6 km.) to some 7 or 8 miles (12.8 km. at most), 
-the southern arm is narrower, varying from about 2.5 to 6 miles ( 4 to 
9.6 km.), and is more continuously narrow than the northern which 
broadens out considerably past the mid-point (Punta Nordeste) of Pic
ton, whereas the southern arm, after broadening in much the same way 
when past Picton, narrows again abreast of Lennox Island. 

85. The Court does not consider these differences as being more 
than differences of small degree, or as being in any way decisive in 

<40> This map is one of those discussed hereafter in the section or cartography-see 
paragraph 157 (d). 
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themselves, in the sense of differentiating the two arms into waterways 
of distinct categories, one being a channel (or part of one), the other not. 
In particular, the criterion of breadth or narrowness is not per sea test 
of channel-like quality, as witness such cases as those cited in the 
footnote belowC41 ). In fact, in general, the world's narrowest waterways 
are called Straits rather than Channels. A strait has been defined as "A 
narrow stretch of sea connecting two extensive areas of sea", whereas 
the same source defines a channel as "A relatively [stress added] narrow 
stretch of sea between two land masses, and connecting two more 
extensive areas of sea"-(W. G. Moore, A Dictionary of Geography). 
The latter definition suggests that the length of the ~'land masses" bor
dering a channel, as compared with the very short extension of many 
straits, though by no means all, may be a relevant factor. But maps and 
terminology vary greatly, -the point is that no one of these elements is 
in itself determinant. Nor equally is the fact of a lack of continuity in 
one, or even both, shores of a channel, or of its being partly indistin
guishable from open sea. A glance at the geography of the North East
ern and North Western Providence Channels in the Bahamas shows 
them to have, on both sides, only the most exiguous and discontinuous 
of coast-lines, -the English, St. George's, Sicilian and Malta Channels 
virtually consist of open sea,- and often it is not possible to say at what 
point a channel ceases to be such and becomes open sea. But it is 
certainly not possible to say it has so ceased, as long as, like both arms 
of the Beagle Channel, it has a continuous coast-line on one side, and 
island coasts on the other which, though non-continuous, are separated 
by only a few miles, and lie only a short distance from the mediumfilum 
aquae. 

86. The conclusion the Court reaches therefore is, that from the 
point of view of what has to be decided for the purposes of the present 
dispute, there is only one difference of substance between the two arms 
of the Beagle Channel, namely that which arises from their different 
directions of travel. If the northern arm, which travels in a general 
west-east direction, though with a dip to the south east, is to be consi
dered as being the Channel contemplated by the 1881 Treaty, then the 
PNL group lies to the south of it and comes within Chile's attribution. 
But if it is the "southern" arm, travelling in a general north-south direc
tion that has to be so considered, then the group lies east of it, and does 
not fall within the ambit of the expression "to the south of the Beagle 
Channel". Accordingly, the Court will now consider which is the arm 
that has to be deemed to be the one contemplated by the Treaty. 

c41 > For instance the northern Canada and Greenland Channels, named Robeson, 
Kennedy, Sverdrup, Peary and McClintock, varying between 30 and 70 miles (48-112 km.) 
wide; the Yucatan Channel (120 miles, 192 km.); the N.W. Providence (Bahamas) Chan
nel-average breadth 40-80 miles (64-128 km.); the St. George's Channel (Ireland-Wales), 
50-70 miles (80-112 km.); the English Channel (Manche) 80-100 miles-mostly more (128-
160 km.); the Sicilian Channel (Cape Bon/Marsala or Cape Granikoia), 100 miles 
(160 km.); the Malta Channel, south of Sicily (60 miles, 96 km); and the Mozambique 
Channel, 300 miles (480 km.) at shortest distance over to Madagascar. 
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(ix) Which arm of the Channel is the "Treaty" arm? 

87. Difficulties of interpretation-In endeavouring to carry out 
this task, the Court has found itself confronted by three major ob
stacles: 

First, the Treaty itself furnishes no express indication at all as to 
what may have been thought of as being the course of the Beagle Chan
nel: it simply says "to the south of the Beagle Channer, without defini
tion or description of the Channel itself. 

Yet, secondly, the Court has been unable to discover, in all the 
years of negotiation that preceded the conclusion of the Treaty, the least 
discussion as to what was the course of the Channel. Nor, for that 
matter, was this gone into for many years subsequent to the conclusion 
of the Treaty<42). Since it has to be assumed that the negotiators were 
neither ignorant of, nor indifferent to, the geography of the region, it can 
only be supposed that they regarded the Channel's course as too evident 
to need discussion or definition. The Court considers this to be a legiti
mate, and also a highly significant deduction, to which it will return in 
due course. 

Thirdly, the sole putatively reliable sources of outside information 
presumed to have been, at any rate known to, and available for the 
negotiators (whether in fact they made use of them or not), namely the 
statements, writings and maps of the early discoverers or explorers of 
the Beagle Channel, tend to be doubtful or conflicting, -and in the 
opinion of the Court they afford little certain guidance. These sources 
were extensively relied upon by both Parties, and both put forward 
highly plausible and (but for the contrary arguments of the other side) 
seemingly convincing reasons in support of the view that what the early 
discoverers and explorers of the Channel saw, or regarded as being its 
true course, was either the northern arm, or else the southern, as the 
case might be. 

88. The truth seems to be that the descriptions given by the early 
explorers depended very much, as might be expected, on their direction 
of approach or destination, and the nature of the particular activity 
being conducted at the moment. Regarded as a whole, these descrip
tions, and their related maps and charts, are inconclusive; and this view 
is borne out, at leastprimafacie, by the reply dated 4 May 1896 given by 
the British Admiralty to an official Argentine enquiry as to the opinion 
of Captain R. Fitzroy, commander of the Beagle, and a chief actor in 

<42> This is strikingly borne out by the reports and interchanges concerning the Argen
tine-Chilean Boundary Commission, circa 1890-see Chilean Annexes 53-58. Even when 
the question of delimiting the "centre-line" of the Beagle Channel-i.e. of, in effect, 
attributing the "small islands within the Channel"-was under consideration in 1904, the 
matter of the two eastem arms does not seem to have been specifically brought in-see 
Chilean Annexes 69-71; and see, earlier, Annex 58 at p. 178 of the volume. But, as might 
be expected, the Director of the Chilean Boundary Demarcation Office in 1904, Senor 
Alejandro Bertrand, has in fact no doubt that the Channel flowed along the northern arm 
between Tierra del Fuego and Picton Island-see Chilean Annex 72, at p. 207. 
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these events. This (as given in Chilean Annex 365)<43) was to the effect 
that 

The Lords Commissioners [i.e. of the Admiralty] do not find that Captain 
Fitzroy ever strictly defined the course and limits of the Beagle Channel nor is there 
anything to show which of the arms passing by Picton Island he considered to be the 
principal one. 

In this connexion it has also to be borne in mind that the early explorers 
were concerned with the Channel only in the geographic sense, and not 
as forming an element in a future (general and political) territorial settle
ment, of which they could know nothing. 

89. Some other sources of information-In these circumstances 
the Court has sought for some independent investigation and assess
ment of the available evidence. Two such are afforded by (a) the long 
and carefully written Memorandum prepared in the Hydrographic 
Department of the British Admiralty, dated 28 December 1918, based on 
an earlier one of 6 July (reproduced in Chilean Annex No. 353); and 
(b)-expressing a rather different opinion-a statement by Sir Thomas 
Holdich<44) writing from the Royal Geographical Society, London, on 
30 September 1918, to which the Admiralty Memorandum of December 
1918 was, in some sort, a reply. Both these documents were drawn up at 
the request of the Foreign Office in London at a time when it seemed 
that the Beagle Channel question might be submitted to British arbitra
tion. Both, together with related correspondence, are annexed hereto as 
part of Annex II. But because the Court will quote mainly from the 
Admiralty Memorandum, it also annexes, as Annex IIA, certain para
graphs from the Argentine written Reply in the case, as a balancing 
factor. 

(a) The Admiralty Memorandum (No. 9 in Annex II) shows that 
subsequent to 1896 (see paragraph 88 above) the Admiralty investigated 
the matter further. It concentrated on the first and original (1830) expe
dition of the Beagle to the area, explaining that it was 

unnecessary to examine all the references to the Beagle Channel contained in the 
Narrative of the second expedition of 1831-1836; for such allusions are only inserted 
to make the narrative of events continuous, and no longer assist in giving a correct 
geographical definition of the waterway. 

The best proof of this assertion is contained in the fact that the descriptions of 
the Beagle Channel in the Sailing Directions drawn up on the results of the first, and 
of the second, voyages, are identical [stress added]. 

The Memorandum took the view that the Beagle Channel, at its eastern 
end, was constituted by its northern arm, flowing past Picton and Nueva 

<43> This reproduces the draft of a communication dated May 1896 from the British 
Foreign Office to the Argentine Minister in London: but a facsimile of the original letter 
dated 4 May from the Admiralty to the Foreign Office, in exactly the same terms, is 
amongst the documents in the possession of the Court. 

<44> Colonel Sir Thomas Holdich, traveller and distinguished geographer and military 
engineer, had, together with Lord Macnaghten and General Sir John Ardagh, been one of 
the Arbitrators in the Argentine-Chilean arbitral proceedings of 1898-1902, concerning 
part of the Andean boundary. 
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Islands to a closing line drawn between Cape San Pfo on the south shore 
of the Isla Grande and Punta Waller on Nueva Island (about 8 miles or 
12.8 km.); and it accompanied this finding by a map the original of which 
can be consulted in the Public Record Office in London, showing the 
Channel, as thus defined, coloured blue. Two paragraphs in particular, 
occurring in the conclusions arrived at have been noted by the Court. 
The first reads: 

If the passage between Picton and Navarino Islands [i.e. the southern arm] be re
garded as part of the Beagle Channel, that waterway no longer possesses the feature 
of straightness, so frequently alluded to by the first explorers. 

This feature of the main stretch of the Channel between Isla Gordon in 
the west and Picton Island in the east can be seen on any map of the 
region. The second passage reads: 

The opinion of impartial geographers cannot be neglected, and the writers of the best 
known geographical works of the 19th and 20th centuries appear unanimous in re
garding the eastern opening of the Beagle Channel in the manner described in the 
general conclusions of this memorandum. 

The paragraph continues with an admission of certain errors in the 
relevant Admiralty publications, but in terms that can only strengthen 
the basic conclusion: 

It must be admitted, however, frankly, that, at the present moment, the Admi
ralty Charts and Sailing Directions have, in some respects, departed from the defini
tion originally given to the Beagle Channel by King and Fitzroy<45> [stress added]. 

It has been stated, however [earlier in the Memorandum], that these departures 
from the texts of the original authors are not geographically admissible ... [stress 
imparted]. 

And this was so even though it was acknowledged that the errors con
cerned were such as to "lend some colour to the arguments now ad
vanced by the Argentine Government". Accordingly, the Admiralty 
stated that it would normally proceed to correct these errors (for errors 
it evidently considered them to be) "if no diplomatic questions were 
involved", but left that to the Foreign Office. As will be seen from the 
latter's letter to the Admiralty dated 14 January 1919 (vide No. 10 in 
Annex II), it was stated that the Foreign Secretary "would deprecate 
any change in the charts and sailing directions at the present moment". 

(b) Although the doubts discussed in the latter part of the above
cited passages, and certain other queries considered in other parts of the 
Memorandum, in no way affected its basic conclusion (which was inci
dentally not newly arrived at-see paragraph 97 below), the Court, 
though believing the Memorandum to express an objective view, and to 
be of great value as information, prefers to regard it as inconclusive. It is 
for this reason that, as already indicated, the Court has reproduced as 
No. 5 in Annex II, the letter dated 30 September 1918, emanating from 

<45l There is some conflict between this statement and the Admiralty statement of 
May 1896-see paragraph 88 supra-but little useful purpose would be served by trying to 
resolve it. Its existence does however reinforce the view expressed at the end of sub-para
graph (b) infra. 
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the Royal Geographical Society, London, signed by Sir Thomas Hol
dich, as President, but undoubtedly also representing his personal views 
at the time<46>. As can be seen, the Admiralty disagreed with some of 
these views (see also No. 7 in Annex II), and it was in response to a 
request from the Foreign Office to comment on them that the Memoran
dum of the Department of the Hydrographer was prepared. In order, 
however, to illustrate the difficulties of the whole subject, it may be 
mentioned that twelve years earlier Sir Thomas had expressed himself 
in somewhat different terms. In his well-known work "The Countries of 
the Kings Award", published in 1904, he had shown, in a map<47> con
tained in or appended to it, a dividing line running north both of Picton 
and also of Nueva Islands. Asked two years later, at Chilean instance, in 
a private conversation, to confirm this, during an interview with the 
Chilean Minister in London (reported to the latter's Government in a 
despatch dated 9 January 1906<48>), he showed (according to that report) 
the greatest reluctance to commit himself, but nonetheless said at the 
end of the interview, in a passage that has about it the ring of truth: 

As you insist on knowing my opinion, I will tell you, but privately and provi
sionally, that in my view, and without forgetting that it is a controversial matter, the 
mouth of the Beagle Channel is the one indicated by the Chilean maps-[i.e. the 
northern arm, -as to these maps see the footnote belowC49l]. 

Yet the different view he expressed in 1918 about Nueva Island was 
expressed quite as firmly. These hesitations and changes of mind 
coming from this highly regarded geographer and expert, conversant at 
first hand with Argentine-Chilean boundary questions, and familiar with 
the Beagle Channel region, indicate how unwise it would be to come to 
any definite conclusion as to the course of the Channel on any purely 
geographical basis, and confirm the conclusion already reached by the 
Court in that respect-see paragraph 86 above. They also confirm the 
lack of profit there would be in trying to choose between the varying 
accounts, given on various occasions by different explorers-or even by 
the same ones at different periods and in other circumstances. 

(c) The Court has of course carefully considered the critical com
ments made by Argentina on the 1918 Admiralty Memorandum, and on 
some of the views of Sir Thomas Holdich. These comments are conve
niently summarized in paragraphs 14-16 on pp. 287-91 of the Argentine 
written Reply and, as already mentioned, are reproduced as Annex IIA 
hereto. They do not seem to the Court to affect in any essential parti
cular the conclusions it has reached about the views expressed in the 
documents, or on the occasions, described in sub-paragraphs (a) and (b) 
above: on the other hand, they do further illustrate the difficulty of 
reaching any finality on the geographical and historical aspects of the 
course of the Beagle Channel. 

<46> He then regarded Picton and Lennox Islands as Chilean, but Nueva as Argentine. 
<47> This map figures in the documentation of the case as Chilean Plate No. 92. 
<48> Text reproduced in Chilean Annex No. 527. 
<49> There is reason to believe that there are no maps of Chilean origin that do not 

show the PNL group as Chilean, whereas a considerable number of Argentine maps show 
it, equally, as Chilean, not Argentine. The cartography of the case will be considered later. 
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90. The data available to the negotiators-As regards the negotia
tors of the Treaty themselves, it is impossible at this distance of time to 
know exactly what data they may have made use of. This can only be a 
matter of conjecture. However, if it could be shown that they did in fact 
base themselves on certain data that pointed only one way, even though 
it was erroneous, it might be possible to say that this was nevertheless the 
basis on which they negotiated the Treaty, and hence was what the 
Treaty must be deemed to mean. But this is not the case. An example is 
afforded by the only map which, so it seemed to be assumed, the negotia
tors must have taken account of for Beagle Channel purposes, namely 
British Admiralty Chart No. 1373, founded on those of the early explor
ers (Chilean Plates 1-4). The 1879-(i.e. Treaty- period)-edition of it is 
annexed hereto as Map C. This chart and its forebears, going back to the 
ancestor chart of Fitzroy referred to in footnote 50 below, and appearing 
frequently, in various editions and formats, in the cartography furnished 
by both sides, was much relied upon by Argentina as tending to show, by 
a process of negative inference, that the Channel, after the western point 
of Picton Island, proceeded by the southern arm. This inference was 
drawn from the fact that whereas the two western arms at Isla Gordon 
were duly designated as the north-west and south-west arms, the eastern 
arm north of Picton was designated "Moat Bay" -(it does contain a Moat 
Bay<50>)-while the southern arm, in the section passing between Picton 
and Navarino, was given no appellation at all. The inference was there
fore said to be that this unnamed section must have been regarded as 
being the true course of the Beagle Channel, an the other ( called Moat 
Bay) not. The Court fully appreciates the point, but does not think it 
possible to draw any firm conclusion on such an ephemeral basis. The 
words "Beagle Channel" do appear on the chart, but are confined to the 
central section, west not only of Picton but even of Gable Island<51>, 
-and it surely could never be claimed that because the lettering of these 
words does not reach beyond Gable,- therefore the section Gable-Picton 
is not Beagle Channel. Again, to deduce that the negotiators must have 

c5o> In the British Admiralty Memorandum of 28 December 1918 (supra, para
graph 89 (a)), the question of "Moat Bay" is commented on as follows, first on the basis of 
an earlier chart and then on that of chart 1373: 

"The only document, which can be stated with certainty to express the ideas of, 
Fitzroy and of Stokes on the point at issue is the fair chart of the locality, drawn in 
1831, at the conclusion of the first expedition [see Chilean Plate 1], and the attached 
tracing of the eastern mouth of the Beagle Channel has been taken from that source. 

"An examination of the manner in which the name Moat Bay has been placed 
with respect to the neighbouring shore line and to the central line of the channel, leads 
to the conclusion that it was intended to designate as Moat Bay, the bend which 
occurs in the coast line between Cape San Pio and the Woodcock islands. 

"This opinion is strengthened by an examination of the first edition of Admiralty 
Chart No. 1373, where the name, although brought more towards the centre of the 
channel, is still drawn on a curve which is nearly parallel to the shape of the bay. 

"A less elaborate, but equally certain method of arriving at the same conclusion, 
is afforded by the reflection that Fitzroy can never have intended to give the name of 
Moat Bay to an open channel; and that the only feature in the locality corresponding 
to the accepted notion of a bay, is the one described." 
<51 > See paragraph 81 and n. 39 above. 
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regarded the section passing between Picton and Navarino as being the 
Channel merely because the chart did not say so, and the words "Moat 
Bay" are inscribed in the northern arm, appears to the Court to be 
far-fetched and too conjectural to be acceptable. The same type of criti
cism may be made of the deductions to be drawn from another of the 
early explorers' maps, Map 8 of the Argentine Memorial, a copy of the 
eastern half of which was circulated in the course of the hearings, -a 
map evidently much relied upon by Argentina. This shows the Channel 
from its western arms eastwards, as far as Picton, together with the 
eastern arm between Picton-Lennox and Navarino, but cuts off the entire 
northern arm except for a bare indication of it just north of Picton. Again, 
this map confines the words "Beagle Channel" to the central section west 
of Gable Island; -but from the fact that, at the eastern end, the Navarino 
arm was shown, while the northern ann was cut off by the edge of the 
map, the Court was asked to infer that the latter was not regarded as 
Beagle Channel, whereas the former was. It is not, however, from such 
tenuous indications that any firm conclusions can be drawn. 

91. It has been seen that because the text of the Treaty furnished 
no direct definition of the course of the Beagle Channel at its eastern 
end, it was necessary to seek assistance from outside that text. This has 
been done, but without any really certain result, although it may be 
thought that the weight of the evidence ( and see Annex II) tends to 
favour the northern arm. The Court therefore returns to the Treaty 
itself. If it contains no direct definition that would per se settle the 
matter, it may nevertheless provide material from which sufficiently 
firm conclusions can be reached as to whether the PNL group falls 
within the Chilean attribution or not. 

(x) Factors pointing to the northern arm as being the "Treaty" 
arm 

92. First, if a process of simple elimination is employed, it will be 
found to place the group within the Chilean attribution and, in so doing, 
will also settle what the course of the Beagle Channel must be deemed 
to be for the purposes of the Treaty. Since it has to be presumed, prima 
f acie at least, that the Treaty must be interpreted in such a way as to 
bring about a complete allocation of all the territories and islands in 
dispute between the Parties at the time of its conclusion, -and if at the 
same time it appears that, as has been seen, the PNL group cannot, or 
cannot with sufficient certainty, be regarded as being part of Argentina's 
attribution (supra, paragraph 79), then the islands of the group must be 
placed within the Chilean allocation, provided of course that some 
clause of that allocation is capable of covering them. They cannot by 
any stretch of imagination be brought within the clause specifying all 
islands "to the west of Tierra del Fuego", but they can fall within the 
terms of the clause "to the south of the Beagle Channel" if the northern 
arm past Picton to Cape San Pfo and Nueva Island is taken to have been 
intended for the purposes of the Treaty; -and a total failure of the 
Treaty in respect of the PNL group being the only alternative on the 
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basis of these premisses, and being one that was to be excluded, such an 
intention can legitimately be presumed. 

93. Next, there are the very terms of the Chilean attribution. The 
expression "to the south of' can only imply a direction in relation to 
which the terms "south", and "north", are significant, -in other words, 
an east-west, west-east direction which, broadly, is that of the northern 
arm of the Beagle Channel along the southern shore of the Isla Grande, 
past Cape San Pfo to the sea. But all significance and applicability of the 
term "south of' is lost in relation to a waterway the general direction of 
which is already from north to south, so that any islands in the vicinity 
would normally be indicated as being east or west of it, not north, or 
south. Up to Picton Island, the Beagle Channel runs indubitably west
east, so that any islands not situated in the Channel itself must be north 
or south of it. But the same criterion of a north or south localization (as 
postulated by the wording of the Chilean attribution) can only be pre
served for the rest of the Channel, past Picton, if it is deemed to con
tinue to go in an easterly direction by the northern arm, not a southerly 
one by the other arm. The Court thinks that the negotiators of the 
Treaty, in specifying a "to the south of' criterion, cannot possibly have 
contemplated a Channel which, over an important stretch of its course, 
would depart from the direction in respect of which that criterion was 
relevant and efficacious, suddenly to assume one that ended by point
ing almost the opposite way, -for at the end of Lennox Island, the 
southern arm adumbrates a tum to the south-west, away altogether 
from the general course of the Channel, and virtually starts to go back 
westwards, except of course that, qua Channel, it stops there. 

94. Finally and principally, the Court has considered why it was 
that the negotiators of the Treaty, having carefully defined all the other 
boundaries concerned-the north-south boundary down the Andes (Ar
ticle I), the east-west Dungeness-Andes line (Article II), the north-south 
Cape Espiritu Santo/Beagle Channel line (first part of Article 111)-fail
ed to define any boundary when they came to the west-east Beagle 
Channel line, and treated the Channel, in effect, as if it were a river line 
that needed only naming, but not describing as to its direction and flow. 
The Court thinks that this can be accounted for in one way only, just as 
there can only be one rational explanation of the fact (see paragraph 87 
above) that in the whole record of the negotiations the course of the 
Channel seems never once to have been discussed. This must have been 
because the course of the Channel appeared to the negotiators to be so 
obvious as not to need definition or even discussion. But there was only 
one basis on which this could have been the case, -and here the Court 
refers to what it has stated in paragraph 50 above concerning the conse
quences of the drawing of the perpendicular line in the Isla Grande from 
Cape Espiritu Santo to Point X near Lapataia on the Beagle Channel, 
without any further definition of the part of the Isla Grande thereby 
attributed to Argentina except to say that the Isla, "divided in this 
manner", and Chilean on the western side, would be "Argentine on 
the eastern". As described in the paragraph just referred to, this 
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automatically had the effect of making the south shore of the Isla 
Grande, from Cape Buen Suceso near Staten Island, back westwards to 
Point X on the Beagle Channel (with the appurtenant waters), the 
southern limit of Argentina's allocation under the Treaty, except of 
course as regards any islands south of that limit that might be attributed 
to her under the Islands clause of Article III. 

95. Another way of arriving at the same conclusion is to consider 
what was the base line with reference to which the perpendicular from 
Cape Espiritu Santo was drawn. It cannot have been the Beagle Channel 
as such, for it was the whole Isla Grande that was being divided, and its 
southern shore runs along, but extends beyond the Channel, at both its 
eastern and its western ends. It was this entire southern shore (which 
comprises, but is not co-terminous with, the north shore of the Beagle 
Channel) that was the base line, the Channel being mentioned because it 
was the most prominent feature of the locality, and the terminal to 
which the Isla Grande perpendicular descended at its southern end. The 
inevitable effect of this, however, was that the boundary line of the 
south shore of the Isla Grande not only encompassed the Beagle Chan
nel from Point X eastwards, but coincided absolutely with the north 
shore of the Channel, and with the north shore of the northern arm of 
the Channel, up to the latter's terminating point at Cape San Pio or 
possibly Punta Jesse. Or to take the approach from the Staten Island 
direction, the south shore of the Isla proceeded westwards until the 
vicinity of these Capes, after which it started to coincide with and 
automatically became, not only the north shore of the Beagle Channel as 
far as Point X, but to do so via, as the connecting link, the northern arm 
of the Channel. 

96. Given this situation, the Court thinks it almost mandatory, or 
at least a matter of compelling probability, to conclude that in the cir
cumstances, the negotiators of the Treaty could only have seen the 
Beagle Channel as continuing past Picton by its northern arm, and to 
consider it as scarcely conceivable that, without comment, they can 
have intended a Channel that would turn away from the south shore of 
the Isla Grande at Picton Island, and proceed in quite a different direc
tion, pointing ultimately towards Cape Horn. That such a direction 
might assist the Argentine view about the "fringe" islands lying between 
the PNL group and Cape Horn is not relevant in the immediate context. 

97. The foregoing conclusion is re-inforced in certain incidental 
ways connected with sailings: -

(i) The evidence supplied by Counsel for both Parties during the 
oral proceedings, indicates that in the period from 1848 to 
1901, i.e. in the periods prior to and after the framing of the 
Treaty, the passage north of Nueva (the northern arm) was 
the customary track of vessels in voyages going to and from 
Staten Island, or the Malvinas (Falkland Islands) or Buenos 
Aires, and various destinations in the Channel, principally 
U shuaia, W oollya and Harberton. Furthermore, the prepon-
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derant flow of traffic was to and from localities on the eastern 
seaboard of the Atlantic, rather than from or towards the 
south~(for further details see Annex III hereto). The almost 
invariable use of this northern outlet to the ocean was, of 
course, not surprising, since the inference is that it must have 
presented itself to mariners as the most accessible and direct 
route. The customary use of this entrance or exit would have 
resulted in its being regarded as the main aim of the Channel 
by those concerned with it, as were the negotiators of the 
1881 Treaty; -and since a point somewhat insisted upon by 
the Argentine side was the alleged danger to navigation en
tailed-at least in the days of sail-by the stronger adverse 
winds and currents said to be a feature of this northern aim, 

the Court has noted the following remarks in an earlier British 
Admiralty memorandum of 26 August 1915<52) (Chilean An
nex No. 104) that preceded, but expressed the same basic 
view as that of 28 December 1918 already considered (supra, 
paragraph 89 (a)). These remarks were to the effect that the 
southern aim has been "much less surveyed and charted" 
than the northern one, and appeared to be "distinctly more 
dangerous and less convenient" than the one "flowing to the 
North" -stress added. 

(ii) The Italian navigator Giacomo Bove, in the first of two re
ports rendered to the Argentine Government in 1882 con
cerning his sea-voyages in the Magellanic and Beagle regions, 
and writing from Slogget Bay on the south coast of Isla 
Grande near Punta Jesse, and north of Nueva lsland-(there
fore close to the eastern extremity of the northern aim of the 
Beagle Channel-see Maps)-duly described this Bay (Slog
gett) as situated "at the end of the Beagle Channel and a little 
to the east of Nueva lsland"-(Chilean Annex No. 353, at 
p. 98). 

(iii) The Argentine Governor of Tierra del Fuego, in his official 
report on the sea-voyages he made in 1855, as mentioned in 
paragraph 5 (a) of Annex III hereto-one of which took him 
along the northern aim of the Channel-stated (Chilean An
nex No. 49, at p. 155) that he "spent the night at Banner Cove, 
a Chilean port (stress added), -Banner Cove being on Picton 
Island in the northern aim of the Channel. 

<52> This memorandum was not prepared in the Hydrographic Department of the 
Admiralty but in that of the Director of Naval Intelligence. It figures as Chilean Annex 
104, and well repays study in its entirety. It tended to favour Chile, though without 
reaching any really hard and fast conclusion; and the Hydrographer, Admiral Parry (over 
whose signature the later, 1918, memorandum appeared) commented (Chilean Annex 104 
at p. 276): 

"It appears possible that further investigation might ... furnish other evidence in 
this matter, but at such a time as the present [it was war-time] it is obviously impossi
ble that complete justice can be done in such an important and interesting question." 

See further, No. 1 in Annex II. 
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(iv) In the same report the Governor, in recommending the future 
territorial sub-division of the governorate of Argentine Tierra 
del Fuego, did so in terms which to the Court appear by clear 
inference to identify the course of the Beagle Channel with 
the Channel's northern, not southern arm, and with the south 
shore of the Isla Grande-see paragraphs 94 and 95 supra
(Chilean Annexes, Zoe. cit., at p. 158). 

98. Consideration of possible objections-Various objections 
have been made to the above conclusion about the course of the 
Channel:-

(a) The first of these can be disposed of very quickly: the "costa 
seca" or "esteril" objection, -a dry and sterile shore without waters 
would not be a possible boundary. But of course there would be waters, 
-the waters that, according to the generally received rules of interna
tional maritime law, are regarded as automatically appurtenant to terri
tory-a fact recognized by the Argentine negotiator, Senor Irigoyen, 
himself<53>. The Court has already dealt with this matter in another con
text in paragraph 6 above-(and see also, below, the section on the 
islands within the Beagle Channel itself). There may, of course, in given 
cases, be controversy as to how these rules are to be applied. N everthe
less, in principle, they provide the means of determining the matter. 

(b) Next, it was objected that the conclusion reached above (in 
paragraph 94) involved a gratuitous and unwarranted substitution for 
the boundary contemplated by the Treaty (said to be the Beagle Chan
nel) of a different boundary, the Isla Grande shore. But this objection is 
completely fallacious. The Islands clause of the Treaty did not indicate 
the Beagle Channel, as such, as a boundary, but merely as a reference 
line for the attribution of the islands lying to the south of it. Indeed, the 
negotiators seem to have deliberately avoided drawing any boundary 
line in, or along the Channel, even for the purpose of determining the 
title to the islands within it. The Channel was mentioned for quite other 
reasons, -namely to specify where the north-south perpendicular from 
Cape Espiritu Santo was to stop, -and secondly, as a means of identi
fying certain of the islands attributed to Chile. The notion of the Chan
nel as a boundary must have come about largely because of the contin
gency that what the Court thinks is the real boundary, namely the Isla 
Grande shore and its appurtenant waters, happens to coincide over 
about half of its length in the section Buen Suceso to Point X, with such 
a prominent geographical feature as is constituted by the Channel. But it 
is with the northern shore and northern arm that it so coincides. The 
course of the Channel for the purposes of the Treaty being thus evident, 
no doubt the Channel itself-not originally seen as a "boundary"-

<53> Speaking, actually, of the Straits of Magellan (but the principle is the same), he 
said in his speech which is the subject of paragraphs 113ff. below, at p. 122 (see explana
tion of this reference inn. 60 infra): 

"In the case of jurisdiction, the waters cannot be separed from the coasts ... Least of 
all in the case of a Strait ... jurisdiction cannot be exercised over the coasts by 
someone with no jurisdiction over the waters which wash them." 
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became regarded as such, -but that is another matter: it cannot change 
the fact that, in contrast to what the negotiators did under the other 
territorial provisions of the Treaty, which necessitated the definition or 
drawing of boundaries that were artificial or not self-evident, these same 
negotiators, in this region, drew no lines and specified no boundaries 
because, as the Court sees it, these were not required. The boundaries of 
Argentina's Isla Grande attribution, -namely the perpendicular, the 
Atlantic coast-line, and the line of the south shore to Point X, were 
self-evident. The rest was done by specific attributions. The Beagle 
Channel, seen by the negotiators-for the reasons already explained
as proceeding by way of the northern ann to Cape San Pio, left the PNL 
group to the south of it, and therefore within Chile's attribution. 

(c) Finally, it may be asked why, if the conclusion just reached is 
correct, the Chilean attribution did not simply take the form of spec
ifying "all the islands to the south of the Isla Grande (or of Tierra del 
Fuego)"C54) instead of "to the south of the Beagle Channel". The answer 
clearly is that this was not done because, unless qualified in some detail, 
it would have resulted in the attribution to Chile not merely of the 
islands south of the Channel but of the whole Channel itself, east as well 
as west of Point X, and everything in it. This was what had been done in 
the case of the Straits of Magellan, but only on the basis that Chile 
would have the shores and hinterland on both sides of the Straits. In the 
case of the Beagle Channel, Chile was only intended to have the south 
shore, with appurtenant waters, in the section between Point X and 
Cape San Pio or Punta Jesse, Argentina having the north shore, with 
appurtenant waters. The Court will consider separately, later, the ques
tion of the islands lying within the Channel-a question not in terms 
dealt with by the Treaty. 

(xi) Conclusion on the Chilean attribution south of the Beagle 
Channel 

99. Therefore, none of the above-mentioned objections appearing 
to be valid, the Court must hold the islands of Picton, Nueva and Len
nox to be situated "to the south of the Beagle Channel", as that expres
sion is to be understood for the purpose of the Treaty. This view is 
strongly supported by later confirmatory material, to which the Court 
will come in due course. 

(xii) The western islands 

" ... and those [islands] there may be to the west of Tierra del 
Fuego" 

100. The western part of Chile's attribution is not relevant to the 
question of the PNL group, or of the other islands within the "Hammer", 

<54> Such a version of the Islands clause actually appeared in 1889 in a work in French, 
and was depicted on an accompanying map. This work was sponsored by the Argentine 
authorities for the purpose of the Paris World Exhibition of that year-see further, para
graph 157 (b) below. However, the suggestion intended to be conveyed was the opposite 
one, namely that the PNL group fell within the Argentine attribution under the Treaty, 
because south of Tierra del Fuego and "on the Atlantic". 
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since on no possible basis could they be regarded as lying "to the west of 
Tierra del Fuego". But, as was indicated earlier, in paragraph 63, it is 
necessary to consider the wording of this attribution because of the 
potential repercussions that it might have on the analogous expression 
"to the east of Tierra del Fuego" in Argentina's attribution under the 
Islands clause. The point involved has been sufficiently stated in the 
paragraph just referred to, -but briefly, the Argentine contention is to 
the effect that if the words "to the west of Tierra del Fuego" are inter
preted in the same way as Chile contends that Argentina's attribution of 
islands "to the east of Tierra del Fuego" ought to be interpreted (and 
unless they are interpreted in the sense that Argentina contends should 
be given to her own attribution), it will be found that a number of 
western islands, presumed to be Chilean, are not allocated at all under 
the Treaty because, although they may be west of the archipelago, they 
are not west of the Isla Grande, -or else because, being part of the 
archipelago, they cannot lie "to the west" of it, although they may be on 
its western fringe<55). Certain other islands<56), which otherwise might 
es pace these objections by reason of being in any event "to the south of 
the Beagle Channel", are said not to be so because they are only south of 
the north-west, not of the south-west, ann of the Channel at its western 
end. 

101. With regard to the latter group of western islands, the Court 
thinks that the Argentine contention is in any case misconceived be
cause the two western anns of the Channel have always had equal 
status as being "Beagle Channel", and it suffices (for the test of being 
south of it) that an island is south of either arm. With regard to the other 
islands (see note 55), said to be unallocated on the basis of this Argen
tine contention, it seems that the possibility has been overlooked-Ca 
possibility which the Court thinks probably represents the truth)-that 
these islands were already so admittedly Chilean, and regarded as such 
by both sides, that they were not intended to be covered by the Treaty 
settlement at all, because not considered to be part of the "controversia 
de lfmites" to which its Preamble r~fers. The point is graphically por
trayed through the medium of a map-see infra, paragraph 122-that 
will also be referred to later for its value as confirming the Court's view 
concerning the course of the Beagle Channel in the vicinity of the PNL 
group. It will be convenient to call this map the "Irigoyen" map (Chilean 
Plate 21) because it was given or sent to the British Minister in Buenos 
Aires by Senor Irigoyen, the Argentine Foreign Minister and chief Ar
gentine architect of the 1881 Treaty, shortly after its conclusion, in order 
to illustrate the nature of the settlement. The map does not (in general) 
do this by indicating boundary lines, but by differential colouring of the 
territories respectively attributed to Argentina or to Chile. At the same 
time it shows in white (uncoloured) those territories (that is to say the 
Argentine territories north of the Rfo Negro, and the Chilean territories 

c55> In particular the islands of Clarence, Santa Ines, Ricetrebor, Jacques and Deso
laci6n. 

C
56> In particular those of Stewart, O'Brien, Londonderry and Gordon. 
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along the trans-Andean Pacific coast and in the Magellanic and Islands 
region) that did not come into the Treaty settlement at all, because they 
were not then the subject of any disputed claim. Amongst those thus 
shown in white are, precisely, those that the Argentine contention now 
under discussion would place in the category of being unallocated. 
Amongst the "Aclaraciones" (clarifications) printed on this map, there 
appears the following: 

El Archipielago al Occidente de la Tierra del Fuego (que aparece sin colores) ha 
sido siempre del dominio incuestionable de Chile. 

The Archipelago west of Tierra del Fuego (that appears uncoloured) has always 
been under the unquestionable sovereignty of Chile. 

In confirmation of this, the Court noted statements made on behalf of 
Argentina in the course of the oral hearings to the effect that, with 
reference to the proposal for arbitration put forward from the Argentine 
side as an alternative to the 1881 Treaty, should be the latter fail (see 
paragraph 66 (2) (c) above), it was the intention to recognize a priori, 
and as not coming within the scope of the arbitration, all Chilean claims 
west of meridian 70°. This however covered precisely the islands which 
it was subsequently alleged would remain unallocated under the Treaty 
unless the Argentine interpretation of what was attributed to it under 
the Islands clause was accepted<57). 

102. The Court can only conclude therefore that no sufficient 
reason has been shown in this respect why it should not adhere to the 
views it has already expressed as to the effect of the Argentine attri
bution. 

(6) The small islands within the Channel 

103. Within the Beagle Channel, and in the vicinity of the PNL 
group, there are a number of small islands, islets, rocks, banks, etc., 
which it will be convenient to refer to globally as "the small islands in 
the Channel". As they are all within the area of the "Hammer" (supra, 
paragraph 1), it is part of the task of the Court to declare what their 
ownership is. This task is assigned to the Court by both the respective 
Requests of the Parties (supra, paragraph 2), --directly in that of Chile, 
and by implication in that of Argentina which asks for a determination 
of "the boundary line between the respective maritime jurisdictions" of 
the Parties. Equally, Article XII of the Compromiso bids the Court to 
include in its decision "the drawing of the boundary line on a chart". 
This is formally a distinct exercise from the attribution of the small 
islands concerned but, as explained earlier in another context (see para
graphs 6 and 53) it seems to the Court to make little practical difference 
whether the line results from the attributions, or the attributions from 
the line, provided the principles involved are clear. 

c57J There are also several passages in Senor Irigoyen's speech referred to in n. 53 
above that explicitly admit the absence of any Argentine claim to Chilean territory west of 
the Andes or at the western end of the Magellanic region-see for instance the last 
quotation in paragraph 114 (v) below, and see paragraph 116. 
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104. No difficulty arises over the islands immediately adjacent 
to the PNL group, the ownership of which follows that of the latter, 
in accordance with the conclusion already arrived at in paragraph 99 
above. There is also no difficulty about the small islands lying in the 
southern arm of the Beagle Channel, between Navarino Island and the 
islands of Picton and Lennox since, in conformity with the same conclu
sion, this arm is wholly Chilean. The problem is therefore confined to 
the section of the Channel running from Point X near Lapataia to Picton 
Island, and thence along the northern arm, between the Isla Grande and 
Picton and Nueva as far as the eastern limit of the "Hammer"-a limit 
represented by a line running due south from a point just west of Punta 
Jesse on the Isla Grande, and passing Nueva Island about a quarter of a 
mile to seaward of its easternmost extremity-(this line is in fact that of 
meridian 66°25'). It is in respect of this section of the Beagle Channel, 
from Point X to the "Hammer" limit between the Isla Grande and 
Nueva, that the Court has drawn the red boundary line on the chart that 
accompanies the present decision entitled "Boundary-Line Chart". 

105. The effect of this line, which represents the Court's decision 
as to the boundary between the respective territorial and maritime juris
dictions of the Parties, is to attribute to Argentina all the islands and 
other formations within the area of the "Hammer" lying to the north or 
(at its eastern end) north-east of the line, and to Chile all those to the 
south or south-west. But before stating the principles on the basis of 
which the line has been drawn, the Court must explain how the attribu
tions that result from it in respect of the small islands in the Channel fit 
into the general structure of the Treaty of 1881. 

106. The small islands do not fall within any of the specific attri
butions made under the Islands clause of Article III of the Treaty: they 
are neither to the east nor to the west of either Tierra del Fuego or the 
archipelago, and being in the Beagle Channel itself cannot lie to the 
south of it. Having regard to this, Chile put forward a scheme of alloca
tion based on a principle of appurtenance derived from the Treaty, to 
which the Court will come in a moment. But first it will be convenient to 
consider an alternative view advanced by Chile, which was to the effect 
that, failing everything else, all of the small islands in the Channel must 
be deemed to have been attributed to her by virtue of the global effect of 
Article II, which (as she contends) allocates her all territory south of the 
Dungeness-Andes line subject only to the effect of Article III (see para
graph 32 supra). Hence, since these islands are not attributed at all by 
Article III, they are automatically Chilean. Argentina rejects this view 
on the ground that, as already described (paragraph 33 supra), Article II 
does not have the effect contended for by Chile, and only allocates her 
the territories lying between the Dungeness-Andes line and the Straits 
of Magellan, but nothing south of the Straits. 

107. Irrespective of which of these views about the effect of Arti
cle II is correct-a question on which it has not thus far been necessary 
to reach any definite conclusion (supra, paragraph 49, but see now 
paragraph 110 below)-the Court regards the Chilean view as unaccept-
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able in the context of the small islands situated within the Beagle Chan
nel itself, -because applied in that context it would have the effect of 
allocating to Chile not only these islands, but the Channel as such, and 
all its waters. This would be incompatible with the specific attribution to 
Argentina, under the first part of Article III of the Treaty, of the whole 
north shore of the Channel from Cape San Pio to Point X, as part of the 
south shore of the eastern half of the Isla Grande that went to Argentina 
according to that provision; -for the Court considers it as amounting to 
an overriding general principle of law that, in the absence of express 
provision to the contrary, an attribution of territory must ipso facto 
carry with it the waters appurtenant to the territory attributed; and 
therefore, on the Channel, those extending up to some sort of median 
line-see paragraph 98 (a) above. This principle could not be regarded 
as negatived by a simple general attribution of all territory south of a 
given line such as, according to Chile's contention, resulted in principle 
for her from Article II of the Treaty; -and in any case that attribution 
was itself, by reason of the "without prejudice" clause it contains (see 
supra, paragraphs 15 and 32), made subject to Argentina's allocation 
under Article III of the eastern half of the Isla Grande, an allocation 
which the Court holds must include the appurtenant waters. But a divi
sion of the waters of the Channel along a boundary line must necessarily 
entail-subject to certain adjustments to be explained later-a corre
sponding division of the small islands lying in it, depending on which 
side of the line they are situated. 

108. Since it was only as an alternative that Chile put forward the 
argument just considered, it need not be further discussed. Her principal 
view regarding the islands in the Channel was that although the Treaty of 
1881 did not in terms attribute them, it provided a principle of attribution 
on the basis of which they could, by implication or analogy, be allocated. 
This the Treaty did by instituting a north-south test of attribution in 
relation to the Beagle Channel, the north shore from Point X to Cape 
San Pio or Punta Jesse being Argentine, the south shore (Islas Hoste, 
Navarino, etc.) Chilean. An obvious principle of appurtenance required 
that accessory and minor formations not specifically allocated, should 
be deemed so to have been by implication, together with the larger pieces 
of territory to which they were immediately appurtenant. Combined 
with this, however, was a criterion of the main waterway, which has 
nothing to do with appurtenance as such, but may provide a basis of 
selection in the case of islands in midstream. Chile accordingly furnished 
the Court with a list of the islands which, in her view should, on these 
premisses, be regarded as Chilean: the rest would be Argentinean. Ar
gentina, for her part, furnished a map tracing a line in mid-Channel as far 
as the vicinity of Picton Island. This line was, in principle, a median line, 
but deviated somewhat from the true median in certain places. 

109. As was conceded during the oral hearing (and see also para
graph 53, supra), little practical difference would result from these two 
methods as regards the islands that would become attributed, or would 
be left to each side respectively, in the section of the Channel between 
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Point X and the vicinity of Picton Island. Thereafter, the results are 
bound to differ, since according to Argentina, the whole northern arm, 
and the islands in it, should be hers, and also the eastern half of the 
southern arm, -whereas, according to Chile, only half the length of the 
northern arm (along the Isla Grande coast), split horizontally, would be 
Argentine, while the whole southern arm would be Chilean. Apart from 
the effects of this difference of view (now resolved in the light of the 
Court's findings in favour of the northern arm as being the "Treaty
arm"), the only other difference of substance was in respect of the Islas 
Becasses (Woodcock Islands) which are situated in mid (northern) 

· Channel, between the Isla Grande shore and the extreme western point 
of Picton (Punta Ganado or Point Gilbert). Despite the fact that this little 
group, if not by much, is still definitely somewhat nearer the Isla Grande 
shore than that of Picton Island, it was yet claimed by Chile, on the 
ground that the main waterway normally used by shipping ran between 
the group and the Isla Grande shore. The Court shares the Chilean view 
about the applicability in general of the principle of appurtenance, but 
for that very reason thinks that the Becasses group should be allocated 
to Argentina, the "main waterway" criterion not being compelling 
enough-at least in this locality-to justify any derogation. 

110. In drawing its own line on the attached Boundary-Line 
Chart, as described in paragraphs 104 and 105 above, the Court has been 
guided by the considerations indicated in Annex IV hereto (which 
shows how the line has been traced), -in particular by mixed factors of 
appurtenance, coastal configuration, equidistance, and also of conve
nience, navigability, and the desirability of enabling each Party so far 
as possible to navigate in its own waters. None of this has resulted in 
much deviation from the strict median line except, for obvious reasons, 
near Gable Island where the habitually used navigable track has been 
followed. 

(7) The unresolved question of the Chilean allocation under Article II 
of the 1881 Treaty 

111. It will be recollected (see paragraph 49) that the Court left 
unresolved the question whether the Chilean allocation under Article II 
of the Treaty extended in principle to all territories south of the Dunge
ness-Andes line (subject only to the effect of the "without prejudice" 
clause), or was confined to the area between that line and the northern 
and western shores of the Straits of Magellan, -see generally para
graph 32 et seq., above. That question had no direct relevance to the 
interpretation either of the Argentine or the Chilean attribution under 
the Islands clause of Article III, but could become material in any one of 
three ways; -(a) if it had proved to be the case that on the basis of the 
Islands clause standing alone, the PNL group would remain unallocated 
to either Party; (b) if, having regard to the way the Court has interpreted 
the expressions "to the east of' and "to the west of', in the Islands 
clause, certain western islands would have proved not to have been 
directly allocated, and this would have had repercussions on the ques
tion of the interpretation to be given to the Argentine attribution under 
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that clause-(for the explanation of this, see paragraphs 63 and 100 
above); and (c) if the Treaty had afforded no adequate guidance as to the 
principles on which the small islands within the Beagle Channel should 
be allocated (see paragraph 106). In any of these eventualities it would 
have been Chile's contention that under the global, residuary, or "catch
all" effect of her allocation under Article II, everything south of the 
Dungeness-Andes line must fall to her (other than what was attributed 
to Argentina or denied to Chile by Article Ill). In that case it would have 
been necessary for the Court to reach a positive conclusion on the 
question of the extent of the Chilean allocation under Article II. Re
course to that Article is however unnecessary, since it is clear that 
independently of it, the PNL group, and the small islands within the 
Channel, can be attributed under the Islands clause of Article III, and 
that the question of the western islands can be disposed of in the manner 
specified in paragraph 101 above. Hence the Court thinks that, for the 
purposes of the present dispute, there is no need for it to decide this 
question, the various aspects of which have been fully discussed in their 
appropriate context. 

IV. Confirmatory or Corroborative Incidents and Material 

112. The conclusions reached above find confirmation or corrob
oration, directly or indirectly, in a number of ways, some of which 
have more appropriately received mention earlier-see for instance 
paragraphs 73, 76, 89, 97, and footnote 42 supra. There are various others, 
and without attempting any logical classification of these, the Court will 
deal according to convenience with the various matters involved, confin
ing itself to those that appear to be specially significant or noteworthy, 
and stressing that its substantive conclusions are not based upon them. 

1. The immediate post-Treaty period 

(a) Argentine acts 

(i) Senor Jrigoyen's speech of August/September 1881 

113. Between five and six weeks after the signature of the 1881 
Treaty, Seiior Irigoyen, the Argentine Foreign Minister and principal 
negotiator on the Argentine side, made a speech in the National Cham
ber of Deputies, continuing over three days from 31 August-2 Septem
ber, partly in presentation and explanation of the Treaty, partly in de
fence of certain of its aspects. This speech has been greatly relied upon 
by Argentina in support of the view that she had obtained, or retained, 
under the Treaty, all the Atlantic islands down to Cape Hom, -or at 
least that such was the belief of this distinguished statesman who, as one 
of the chief architects of the Treaty, could be assumed to be in a position 
to know. A careful study of the speech does not, however, bear out the 
interpretation Argentina has placed upon it. 

114. The Atlantic coasts and Cape Hom-The speech is in fact 
mainly-indeed to quite a striking extent-devoted to the question of 
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the Straits of Magellan and the Magellanic region, -to a lesser, but still 
considerable extent, to that of Patagonia north of the Dungeness-Andes 
line, -and only moderately to Tierra del Fuego, and then chiefly in the 
sense of the Isla Grande: but there is hardly a word about the islands as 
such, beyond what may indirectly be implied from one or two refer
ences to the Altantic coasts and Cape Hom such as that which has 
already been quoted in paragraph 66 (3) above, to which the Court 
cannot attach any decisive value for the reasons there given. Other 
considerations endorse this view: 

(i) There is reason to think that the appellation "Cape Hom" was 
often used figuratively as a convenient means of reference, 
-and rhetorically in such expressions as "hasta el Cabo de 
Homos" ("as far as Cape Hom"), -in order to convey the 
idea of contingent claims, or assertions of title, extending in a 
general southerly direction, to which, however, no precision 
was given, and which therefore cannot be regarded as juri
dically meaningful: pointers rather than designations. This 
comes out particularly strongly in such passages as that 
quoted in sub-paragraph (iii) below. 

(ii) It is however most apparent in the context of Staten Island, 
where the reference to Cape Hom was, so it has been sug
gested, used as "a sorthand form" for identifyng the extent of 
the Argentine main Atlantic coastal claim, down the eastern 
shore of the Isla Grande of Tierra del Fuego, to and including 
Staten Island as a sort of limit. The tendency to regard Staten 
Island as a terminal can be seen more especially in the pas
sage quoted in sub-paragraph (iv) below. This tendency, and 
the way in which such references to Cape Hom lack any 
precise application, is apparent in, for instance, the Argentine 
Law No. 269 of 6 October 1868, granting to one Luis Piedra 
Buena, .as a reward for his pioneering activities, the owner
ship of the Isla de los Estados (Staten Island) "situada sobre 
el Cabo de Homos" (situated on Cape Hom),<58> which can 
scarcely be said of Staten Island (see next sub-paragraph) 
though it is in the same general region. 

(iii) The same figurative use of the Cape Hom appellation was 
made by Sefior Irigoyen himself in a Note to the Chilean 
Minister in Buenos Aires, dated 30 May 1877 (i.e. in the very 
period of the negotiations for the 1881 Treaty), in which he 
similarly said that he wished "to recall the 1868 concession of 
the Isla de los Estados, situated 'sobre el Cabo de Homos', 
that is to say in the southernmost part of this Continent, to 
Captain Luis Pedra Buena"<59>. It may not be entirely without 
significance that the Argentine translation of this passage 
gives it as "situated towards Cape Hom"-(stress added), but 

<58> Annex 36 to the Argentine Reply. 
<59> Annex 10 to the Argentine Counter-Memorial, p. 57. 
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according to Chile the Spanish original says "sobre" -on. 
Moreover, even if Spanish usage enables "sobre" to be ren
dered as "towards", this would still constitute a figurative use 
of the notion of Cape Hom, 120 miles (192 km.) distant 
(south-west) from Staten Island, and hardly in the same direc
tion except that it is in the far south of the continent. Further 
confirmation of this representational use of the term "Cape 
Hom" is to be found in a passage in Senor Irigoyen's 
speech<60), in which he went so far as to place that term within 
quotation-marks: 

... I did not wish to conceal the possibility that national jurisdiction 
might be interrupted over any part of the extensive coast stretching as 
far as "Cape Hom". 

This passage is of course significant in another way also, but 
in any case there is no "coast" as a continuous line stretching 
as far as Cape Hom, which is on an island in the W ollaston 
group-a group separated by varying stretches of sea from its 
neighbours. 

(iv) A clue to the real character of Argentine thinking at this time 
in regard to the extension southward of the "Atlantic" claim, 
is to be found in a Note of 30 June 1875 from the then Argen
tine Foreign Minister to the Chilean Minister in Buenos 
Aires, in which the following passage occurs (it is quoted in 
full to bring out the significance of the relevant part occurring 
at the end)<61 ): 

The discussion on boundaries in 1872 was opened by a solemn under
taking by the Government of Chile not to hinder Argentine jurisdiction 
over the Atlantic coasts. It is to be noted that Chile undertook this 
obligation after the acts of possession of these coasts were carried out 
pursuant to the laws enacted by the Argentine congress between 1868 
and 1871, by virtue of which jurisdiction was extended to the extreme 
end of the Continent, that is, to the island of Estados-[stress added]. 

(v) The absence of any references to the islands as such in Senor 
Irigoyen's speech, except for a bare recital-not even of the 
Islands clause of the Treaty-but of the Base Tercera of 1876 
(supra, paragraph 25), and without comment or discussion
is rendered all the more striking by the fact that there are 
several places where a specific allusion to the southern is
lands was to be expected if these were really claimed, or were 
regarded as being within Argentina's attribution under the 
Treaty. For instance, at one point,<62) the Minister tells the 
Chamber-referring to the line of the 52nd parallel (part of 
the Dungeness-Andes line )-that 

({i()) Speech, p. 103-the reference is to the typed copy of the English translation made 
available by Argentina in the course of the oral hearing, and the only complete one in the 
documentation of the case. 

<61 l Chilean Annex 17, at p. 32. 
<62> Speech, pp. 91-92. 
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we still hold to the South of this line part of the Territories of Tierra del 
Fuego [meaning here the Isla Grande],C63> Isla de los Estados and the 
area between the said line, the Strait [of Magellan] and the foothills of 
Monte Aymond [north of the Strait]. 

There is no mention here of any of the islands, apart from 
Staten, as being still held by Argentina. Again, <64) 

Patagonia, which will continue<65> to be ours, and the eastern part of 
Tierra del Fuego [i.e. of the Isla Grande], which will remainC66> ours, are 
located on free seas and neutralized channels. 

So were the islands, and in this context a mention of them, if 
not necessarily to be expected, would have been appropriate. 
There was none, nor was there any at the end of Sefior 
Irigoyen's speech when, as part of his peroration, he said<67): 

And on far-away Staten Island where, on a courageous and bold day, a 
valiant sailor from the Republic set foot, the country's flag will fly 
forever free. 

Assuming the flag was also to fly over the other southern 
islands up to Cape Horn (still further away), and if this was 
considered to be the effect of the Treaty, here was an obvious 
opportunity for saying so. But most striking of all, are the 
places where Senor Irigoyen refers to the ambiguous meaning 
of the appellation "Tierra del Fuego" which, almost every
where in his speech, he is clearly using (in the context) as 
denoting the Isla Grande. In the one passage in which he 
really does refer to the islands, though without any indication 
that some of them are considered to have been allocated to 
Argentina under the Treaty, he says this<68>: 

Tierra del Fuego is a geographical name which can be understood in 
diverse ways. Some geographers apply it to the group of islands to the 
south of the Strait of Magellan-[this would be the Isla Grande and the 
rest of the archipelago]. Others use this name to refer only to the princi
pal island which is east of peninsula Brunswick-[i.e. the Isla Grande]. 
The remaining islands have received diverse names. 

I will take it in the broader sense, even if it is its less correct one-[stress 
added]-that is, I will understand by Tierra del Fuego the group of 
islands south of the Strait [of Magellan, i.e. the whole archipelago], from 
the Atlantic to the Pacific. 

Here then, if anywhere, the speaker might have been 
expected to go on to indicate how the Treaty dealt with these 
various groups of islands. He did not do so. He continued 
with several paragraphs about the difficulty of determining 
where the Cordillera of the Andes died away in the Magel-

C63> The context clearly indicates this-see final quotation in this sub-paragraph. 
C64> Speech, p. 120. 
165> <66> These expressions are not really compatible with the fact that the Treaty made 

attributions of the territories named-and see the first citation in paragraph 116 below. 
<67> Speech, p. 164. 
C68> Ibid., p. 90. 
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lanic region, and therefore by implication, where Chile "west 
of the Andes,, ended and coalesced with the western islands, 
-and he then went on to speak about the division of the Isla 
Grande effected by the first half of Article III of the 1881 
Treaty<69): 

We have divided, then, in equal parts, the extensive island East of 
Peninsula Brunswick which is commonly known as Tierra del Fuego--
[i.e. the Isla Grande]. 

We left out Peninsula Brunswick as belonging indisputably to Chile .... 
To resolve the matter in the Continental part, we have taken the map of 
the Republic, and ... we have admitted that the territory in question is 
that to the South of [parallel] 52° ... 

And it was here, after a few words about the character of the 
52nd parallel line (part of the stretch Dungeness-Andes), that 
he ended with the passage quoted at the start of the present 
sub-paragraph, to the effect that Argentina still held, south of 
this line, "part of the territories of Tierra del Fuego [i.e. the 
eastern half of the Isla Grande, as he has just mentioned], Isla 
de los Estados, and the area between the said line, the Strait 
[of Magellan] and the foothills of Monte Aymond". Thus, a 
certain amount was said about the western islands, -not a 
word about those to the east or far south. 

(vi) It almost looks therefore as if Senor higoyen, if not deliber
ately avoiding the question of the islands, was not much inter
ested in it; but if so, it is not necessary to suppose that a 
statesman of this known ability and experience had simply 
overlooked the matter or was unaware of it. There is evidence 
in several places in his speech that he regarded the far south 
in general as a region scarcely worth having, -see for in
stance the following remark<70): 

And what is Tierra del Fuego, especially for us? 

It is a sombre and unknown region, frozen at certain times of the year, 
which has resisted all investigations and all hopes. The maritime powers 
have travelled along its coasts and have left them: none of them has set 
foot on those inclement rocks. 

And were they not [i.e. "If they were not"] devoid of suitable conditions 
for population and prosperity, they would not see themselves today 
deserted and desolated, and visited only by an Evangelist Mission which 
reaches its beaches to dispense the benefits of its propaganda to the few 
savages that wish to hear it. 

And, paradoxically, Sefior Irigoyen quotes a high Chilean 
source as speaking to the Press in Chile about the results of 
the Treaty in similar terms<7I): 

C69> Ibid., p. 91. 
170> Ibid., p. 86. 
c71> Ibid., p. 21. 
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The zones left to Chile on the continent and in Tierra del Fuego are so 
miserable that it is impossible that any kind of industry could be devel
oped on a large scale there. 

115. It seems to the Court therefore, that no firm conclusions can 
be drawn from the references to the Atlantic coasts and Cape Hom in 
Sefior Irigoyen' s speech, and none at all as to the situation, under the 
1881 Treaty, of the eastern and southern islands which, as such, he 
seems never to have discussed, apart (significantly) from Staten Island. 
There is much else of great interest in the speech, but no one can read 
the full text without being struck by the extent to which it is taken 
up-not with the question of the islands, never really entered into-but 
of Patagonia north of the 52nd parallel and, above all, the Magellanic 
region. The speech was basically a defence of the renunciation of all 
Argentine claims to that region, and to the control of the Straits. 

116. Tierra del Fuego-On the other hand, it can definitely be 
concluded that when Senor Irigoyen mentioned Tierra del Fuego in his 
speech, as he frequently did, he meant solely the Isla Grande, not the 
archipelago, unless he expressly indicated the contrary. This he did but 
once (in the penultimate passage cited in sub-paragraph (v) of paragraph 
114 above)-and then only coupled with an admission that this "broader 
sense ... is its less correct one". The limitation to the Isla Grande is 
clearly shown in several of the passages cited in that sub-paragraph, and 
there are others, for instance<72>, 

... we ensure ... the dominion over half the island called Tierra del Fuego, over 
which our rights are questionable [stress added]; 

and finally, referring to earlier negotiations with Chile conducted by a 
former Minister, Sefior Frias, he said<73>: 

It is vital to bear in mind that by Seiior Frias' proposal, the Peninsula Brunswick, 
together with all the islands to the west of it, was definitely recognized as Chilean. So 
that, when he was speaking of Tierra del Fuego, he could only be referring to the 
principal island, to the large Island [Isla Grande] if I may use the word, which, in the 
maps of this area of the world, is generally called Tierra del Fuego-[stress added]. 

These various passages, in particular the last one, afford very strong 
support for the Chilean view that the expression "to the east of Tierra 
del Fuego" in the Islands clause of Article III of the Treaty, meant east 
of the Isla Grande as such, a designation that could not have included 
the PNL group of islands. Also, the reference to "all the islands to the 
west of' Peninsula Brunswick, as being "definitely recognised as Chi
lean" confirms the conclusion arrived at in paragraphs 101-102 above, 
that certain western islands04) cited by Argentina in support of the 
contention described in paragraphs 63 and 100, fell outside the scope of 
the 1881 Treaty entirely, being recognized as already Chilean. 

c72> Ibid., p. 143. It may be noted that the half referred to, over which Argentine rights 
were stated to be "questionable", was the Atlantic side half. 

<73> Ibid., p. 67. 
c74> Supra, nn. 55 and 56. 
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(ii) The "Apuntes" (Notes, Comments) of October 1881 

117. The 1881 Treaty was ratified on 22 October of that year. 
Already on 27 July Senor Irigoyen had sent a circular communication to 
all Argentine diplomatic posts abroad enclosing-not the text of the 
Treaty itself which, pending its ratification, had not been published
but a statement of its main points. On 24 October, subsequent to ratifi
cation, he sent a certified copy of the final text to those same posts but, 
in the case of a small selection, added a personal letter, accompanied by 
commentaries ("Apuntes", "mises au point'), on the principal aspects of 
it, intended to serve those concerned as guidance for publicity purposes 
("para que los tome como base en los comentarios que publique sobre el 
Tratado")05). The accounts that appeared in the Press of the countries 
concerned closely followed these commentaries, the relevant part of 
which in the present context ran: 

By this mutually honourable agreement the Argentine Republic remains owner 
of the vast region of Patagonia, of all the coasts on the Atlantic as far as Cape Horn; 
and the Strait [of Magellan] remains subjected to an international servitude for the 
benefit of world commerce. 

Argentina has insisted on the effect of these words as a demonstration 
of the validity of her claim that the 1881 Treaty was regarded as con
ferring on her all the Atlantic islands on the eastern side of Cape Hom. 
The Court is unable to see it in that light. There is no specific mention of 
the islands as such. The phrase "all the coasts of the Atlantic down to 
Cape Horn" echoes previous rhetorical statements to the same effect, 
the figurative character of which has just been commented upon above, 
and is also open to the doubts about the exact meaning of the terms 
"coasts" and "Atlantic" noticed earlier in paragraph 65 et seq. Senor 
Irigoyen may have had no more than Staten Island in mind-the island 
that he had already characterized as being situated "sobre el Cabo de 
Homos"-see paragraph 114 (ii) and (iii) above. It is not possible to say 
with any certainty; but be that as it may-and the Court has no wish 
to deduce from casual indications a conclusion that might be as little 
reliable as its opposite-such inferences as might otherwise be drawn 
from the "Apuntes" in favour of Argentina seem to the Court to be 
completely negatived by the further events now to be described, con
nected with three specific maps-the so-caled "Mapa Garcia"; the 
"Irigoyen" map, as it may conveniently be called; and the 1882 "Lat
zina" map. 

(iii) Senor Garda and British Admiralty Chart No. 786 

118. Shortly before sending out the "Apuntes", as above de
scribed, Senor Irigoyen had authorized one of the recipients of these, 
Senor Garcia, the Argentine Minister in London, to seek an interview at 
the Foreign Office, mainly to discuss the question of the neutralization 

<75l The letters sound a note of caution-("Todo esto con reserva")-which was 
understandable, for in neither Argentina nor Chile were certain aspects of the Treaty 
popular, particularly as regards the Straits of Magellan. In Chile the permanent neutra
lization of the Straits effected by Article V of the Treaty, was a good deal criticized. 
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of the Straits of Magellan. The interview (with the Under-Secretary of 
State, Lord Tenterden) took place on 27 October 1881. Senor Garcia 
was able to inform Lord Tenterden of the recent ratification of the 
Treaty. In reporting this to his Government (despatch of 30 October) he 
said (in the Argentine version of the English translation of this 
despatch-the Chilean version, where different, is given in square 
brackets )<76): 

As Lord Tenterden told me that he was anxious [ very much wished) to know the 
terms of that agreement [stipulation), I showed him the Treaty [expounded the Treaty 
to him) and, after translating [for him] the Article in question,cnl added that [telling 
him that] my Government had requested me to leave [charged me with leaving) a 
copy at Her Majesty's Ministry [for the Ministry of Her Majesty]. 

Thus there can be no doubt that Senor Garcia was instructed to leave 
something purporting to be a copy of the Treaty, and did so. But there 
has been considerable disputation between the Parties as to what 
exactly this copy represented. Suffice it to say that it was a version that 
had appeared in an Argentine newspaper, the "Tribuna Nacional", on 24 
July, the day after the signature of the Treaty. In this version, Article I 
(there called the "Base Primera") is identical in substance with the 
Treaty Article I, but there are differences of wording. Article II and the 
first-(Isla Grande)-half of Article III ("Base Segunda" and part of 
the "Base Tercera") are identical with the Treaty in all respects. In the 
Islands clause of this (''Tribuna Nacional") version of Article III (the 
rest of the "Base Tercera") there is a difference in the wording of 
the Argentine attribution<78), the effect of which was to make it substan
tially similar to the "Valderrama proposal" of 3 June 1881 that was not 
adopted-see paragraph 67 above, -and the Court has already (para
graph 68) indicated the reasons there are for thinking that it would in 
any case have made little essential difference to the scope of this attribu
tion, even if it had been adopted, -while the Chilean attribution of 
"todas las islas al Sud del Canal Beagle hasta el Cabo de Homos" is 
exactly the same in the "Tribuna" version as in the Treaty, with the 
exception of the spelling of the word "Sud" instead of "Sur". These 
details are noted here because of the Argentine contention that what 
was given to the British Foreign Office was an incorrect or superseded 
version of the Treaty (Senor Garcia could not on 27 October have 
received the text as ratified on the 22nd<79)). The reason for this conten
tion, already referred to in paragraph 71 supra, will be made clear in a 
moment,-but in any case the Foreign Office was not misled, for the 

C
76l See Annex 45 to the Argentine Counter-Memorial, and Chilean Annex 46a. 

<77l This would be Article V of the Treaty, neutralizing the Straits of Magellan. 
'78l In the Treaty expression "los islotes proximamente inmediatos a esta y las demas 

islas que haya ... ", etc., the "Tribuna" version adds the word "isla" after "esta", replaces 
the "y" by a comma, and changes "las demas islas" to "demas" simply, thus reading 
" ... los islotes proximamente inmediatos a esta isla, demas que haya ... ", etc. It has 
already been indicated (paragraph 68) why, given the retention of "demas" and "al oriente 
de", etc., it made no real difference to speak of "islotes" rather than "islas". 

<79l This might account for the otherwise inexplicable official communication by an 
Argentine representative of a version of the Islands clause now claimed by Argentina 
herself to be incorrect and unfavourable to her, and also not adopted in the Treaty text. 
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official annotation on the back of what Senor Garcia handed over reads 
"This is not the actual Treaty but the bases of what it is believed has 
been signed. "(SO) 

119. Simultaneously with the text that he communicated on this 
occasion, Senor Garcia made Lord Tenterden a presentation of a copy 
in French of a work entitled "La Conquete de la Pampa" by an Argen
tine geographer, Lt. Colonel Olazcoaga, together with-(Argentine ver
sion)-"the plan of the southern regions which contain the new fron
tier". The Chilean version of this is "the plan of the southern regions 
which includes the new boundary"-thus clearly relating the word "in
cludes" to "the plan", whereas the plural sense of the Argentine "con
tain" relates that word, not to the plan, but to "the southern regions". 
The original Spanish text appears to be "el piano de las regiones austra
les que encierra (not "encierran") la nueva frontera". Therefore the cor
rect English rendering is that given by Chile ("includes" or "contains"), 
from which the natural inference would be that the plan was one that 
showed the Treaty settlement. This plan has, in fact, never been found, 
and Argentina has contended that it was not a plan of the settlement at 
all, but a map in the Olazcoaga book showing the frontier with the 
Indians in the Pampa. Yet Sefior Garcia's account reads as if the plan he 
handed over was not in the book itself or part of it, but separate. The 
map incorporated in the book (which appears as No. 11 in the Counter
Memorial volume of Argentine Plates) concerns a totally different re
gion, on the Rio Negro, not the Treaty areas at all; and Sefior Garcia 
could scarcely, in the context of giving Lord Tenterden information 
about the Treaty, have handed him the "map-of-the book" as being what 
he called "the plan of the southern regions which includes the new 
boundary"-(stress added). 

120. Be these things as they may, the real point is different. What
ever was received from Sefior Garcia was passed on to the British 
Admiralty, with a request that a map should be prepared showing the 
new boundaries on the basis of the information as received. This was 
done, and numbered as Admiralty Chart 786, sometimes referred to as 
the "1881 Admiralty Map"(81 ), figuring in the documentation of the case 
as Chilean Plate No. 20. As sent to the Foreign Office by the Admiralty, 
it is endorsed with an official annotation reading "F.O. 6/372 (extracts). 
Map to illustrate Boundary Treaty between Chile and Argentine Repu
blic-as commd. [communicated] by Senor Garcia Oct. 27 1881 [stress 
added] and procured from the Admiralty by the Librarian"(82). It shows 

<80) Annex 49 to the Argentine Counter-Memorial. 
<81 > The Court has not overlooked the earlier Admiralty Chart 789, published on 

11 July 1881, before the signature of the Treaty, though apparently give a later serial 
number (Argentine Counter-Memorial Plate 10 and Chilean Plate 173). However the Court 
believes that the explanation of this map given in paragraph 133 (pp. 180-181) of the 
Chilean written Reply is the correct one. 

<82> To be noted is the definite statement that Senor Garcia did communicate a map 
illustrating the Treaty settlement. The Librarian and Keeper of the Papers (i.e. Chief 
Archivist) at the Foreign Office, at this time, was Sir Edward Hertslet, a well-known 
authority on boundary-treaties, and the author of several books on the subject. 
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the line as running along the south shore of the Isla Grande; and the 
words "Beagle Channel", placed at the exit, clearly indicate the northern 
arm, not the southern arm by Navarino and Lennox Islands. Argentina 
has contended that since, as she maintains, this map was based on 
incorrect information concerning the contents of the Treaty (supra, 
paragraph 118), its value as evidence is "absolutely nil". Bunhe infor
mation given to the Admiralty was not in any case incorrect in respect 
of Chile's attribution of the islands south of the Beagle Channel, and for 
reasons already stated (ibid.) was unlikely to mislead concerning Argen
tina's attribution. 

121. Moreover, it so happened that on 26 October 1881, the Bri
tish Minister in Santiago (Chile) had received from the Chilean Foreign 
Ministry a copy of the Treaty as ratified, and an illustrative map, 
appearing in the case as Chilean Plate No. 16-identical with a number 
then made available to foreign Legations in Santiago and by them sent 
to their Governments (Chilean Plates Nos. 13-15 and 18)<83). It quite 
clearly showed the PNL group, both by line and colouring, as Chilean. 
This map was passed on by the Foreign Office in London to the Admi
ralty, under cover of a letter dated 15 December 1881, as having been 
"received from Her Majesty's Minister at Santiago showing the bound
aries agreed to under the Treaty recently concluded between the Argen
tine and Chilean Republics". The Admiralty also received the same map 
(shown as Chilean Plate No. 17) direct from the Hydrographic Depart
ment at Santiago-(see paragraph 131 below). It seems to the Court 
inconceivable that the British Admiralty, thus obtaining information 
about the same Treaty from both the Parties to it, and finding (if that had 
been the case) some significant discrepancy, would not at once have 
started an enquiry, especially as it either just had drawn up, or was in 
the process of drawing up, a map, chart 786, based on the information 
obtained from one of these sources. Clearly the Admiralty interpreted 
the expression "to the south of the Beagle Channel", which appeared in 
what was received from both Parties, in such a way as to leave the PNL 
group to Chile. Nothing received from the Argentine side contradicted 
this interpretation, while that coming from the Chilean side confirmed it. 
The Court also finds it difficult to believe that the Argentine Govern
ment could have remained in complete ignorance of the dissemination to 
foreign Legations in Santiago of a map so entirely at variance (in respect 
of the course of the Beagle Channel) with the view that Argentina is now 
alleged to have then held concerning the attribution to her of the PNL 
group. True, Argentina was not at the time in diplomatic relations with 
Chile, but she maintained a Consul-General in Santiago--(Chilean writ
ten Reply, pp. 337-8). Yet no record exists of any Argentine protest 
made, or dissent expressed, -although in the course of the present 

cs3> In his despatch of 27 October transmitting the text of the Treaty and the map, the 
British Minister, Mr. J. Pakenham, said that he also enclosed "three copies of a map 
defining the limits as now established, and which, as they were given to me yesterday by 
the U oder-Secretary of State at the Moneda [Chilean MF A], may I presume be looked on 
as authentic for all practical purposes"-(see Chilean Annex 46 at p. 148). 
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proceedings the probative value of the Chilean map was challenged, - a 
matter on which the Court will comment later. Even more significant, 
however, was the next incident, to which the Court now comes. 

(iv) The "Irigoyen" map 

122. This map, appearing in the documentation of the case as 
Chilean Plates Nos. 21 and 175, has already been mentioned in an earlier 
connection (paragraph 101). On 20 December 1881, Mr. George Petre, 
British Minister in Buenos Aires, who had already, at the end of Octo
ber, sent the Foreign Office in London an (as he put it) "official copy of 
the Boundaries Treaty ... of July 23", wrote again enclosing two copies 
of "the map showing the line of frontier established by the Treaty" 
which, he added, "Dr. Irigoyen has been good enough to send me pri
vately". This map, Mr. Petre explained, showed the results of the Treaty 
attributions in colour, and 

the part which is coloured a deeper shade of crimson, comprising the Straits of 
Magellan, half of Tierra del Fuego [i.e. of the Isla Grande], and all the Southern 
islands [stress added] represents what has been actually ceded to Chile by the recent 
Treaty. 

The part coloured the "deeper shade of crimson" included the PNL 
group; and Mr. Petre concluded, significantly, that the Argentine Repub
lic, as the Foreign Office would see, was "left in full possession of the 
Atlantic seaboard". This, coupled with the mention of "all the southern 
islands" as being attributed to Chile, shows that Mr. Petre did not, on the 
basis of this map, understand the Atlantic seaboard as extending to or 
comprising the southern islands, amongst which the PNL group is num
bered. 

123. The Chilean contention was that the importance of this inci
dent lay in the fact of the communication of the map to a foreign dip
lomat who would be certain to send it to his Govemment<84), -and by a 
Minister who was not just any Minister, but the Foreign Minister of 
Argentina who had himself negotiated and signed the Treaty. This could 
not but constitute the strongest possible evidence of "the intentions of 
the Argentine Government when concluding the Treaty and their under
standing of it immediately afterwards"<85). Argentina contested this on a 
variety of grounds, mostly addressed to the map itself; it was not an 
official or authoritative map but one published in a popular periodical, 
the "Ilustraci6n Argentina"; its colouring was suspect; it contained 
errors<86); its preparation had been begun before the text of the Treaty 

<84> The terms of Mr. Petre's despatch to the Foreign Office, enclosing the map, imply 
that he must have regarded the latter as representing Senor lrigoyen's own view as to the 
nature of the Treaty settlement. The annotation made on the map itself in the Foreign 
Office, amongst others by Sir. E. Hertslet (see n. 82 supra), show that there too it was 
regarded as illustrative of the settlement. 

<85> See Chilean Memorial, paragraph 26, and Reply, paragraph 141. 
<86> This is admitted to have been true, but only in minor respects not affecting the 

issue. 
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was published, and it was based on an earlier superseded version and 
had appeared (on 10 November) before any changes could be made, 
-finally, it was not communicated officially, but privately by Senor 
Irigoyen on a personal basis. 

124. With the possible exception of the last, it seems to the Court 
that these objections are irrelevant because they do not touch the main 
point on which Chile relies, namely not the map itself (though Chile of 
course regards it as correct) but the fact of its communication to the 
British Minister by Senor Irigoyen himself, which appears inconceiva
ble unless be regarded it as accurately depicting the settlement. That this 
communication may not have amounted to an act of the Argentine 
Government as such, does not seem to the Court to matter, since it 
would necessarily be taken by Mr. Petre (and Senor Irigoyen could not 
have supposed otherwise) as meaning that the boundaries and attribu
tions shown on the map as resulting from the Treaty, represented Senor 
Irigoyen' s own view of those results. What counted was official conduct 
in relation to the map, -and a communication of this kind, made by a 
Foreign Minister in office, to a foreign Head of Mission en poste, cannot 
be evaluated as if it were a purely private act not in any way binding on 
the Government. But in any event, that is not the way in which the 
Court finds it necessary to look at the matter. It sees the episode simply 
as one that has a very high probative or supporting value in favour of 
the conclusions earlier arrived at (paragraphs 94-98) that the negotiators 
of the Treaty-of whom Senor Irigoyen was one-regarded the Beagle 
Channel as flowing along the northern arm past Cape San Pio and 
Nueva Island. The map sent by Senor Irigoyen to the British Minister, 
showing the Treaty attributions by colour, brings out very vividly how 
the south shore of the Isla Grande with, of course, its appurtenant 
waters, by its coincidence with the north shore of the Channel, including 
the north shore of the northern arm, places the PNL group south of the 
Channel and within the Chilean allocation. 

125. The Court concludes that it is impossible to reconcile Senor 
Irigoyen's communication of a map so drawn and coloured, with the 
view that he could have had the PNL group in mind when he made the 
observations that he did in his speech to the Chamber of Deputies, and 
in the "Apuntes", concerning the Atlantic coasts and Cape Hom. 
Whether this was because he did not regard the coasts of these islands 
as being Atlantic coasts within his notion of that expression, or for some 
other reason, it is impossible to say, -but the fact remains. 

(v) The 1882 "Latzina" map 

126. If anything more were needed to confirm the view that the 
map sent to Mr. Petre in December 1881 did indeed represent Senor 
Irigoyen's own opinion concerning the effect of the Treaty in regard to 
the islands, it would be amply afforded by the publication under his 
aegis, about a year later, of what has been known in the case as the 1882 
"Latzina" map (Chilean Plate No. 25). This map is regarded by Chile as 
the first official Argentine map to be produced under government auspi-
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ces-though its official character was subsequently denied by the Ar
gentine Government, and this is discussed later (see paragraphs 153-156 
infra). The point is however that the map was brought out under the 
auspices of the President of Argentina, and of Sefior Irigoyen (who had 
by then become Minister of the Interior), for inclusion in, or to go with, 
a publicity work entitled "The Argentine Republic as a field for Eu
ropean Emigration", and subtitled "A statistical and geographical review 
of the country, and its resources, with all its various features". Supervi
sion was entrusted to Dr. Francisco Latzina, Director of the National 
Statistical Office. 

127. This work, headed "Publicaci6n Oficial", was issued in five 
languages (Spanish, French, English, German and Italian). It included a 
map prepared by the lithographic firm of Stiller and Laas. The Argen
tine Congress officially approved the project and authorized the publi
cation of a large number of copies for distribution throughout Europe. 
Like the Irigoyen map (supra, paragraph 122) this Latzina map leaves 
no doubt as to the attribution to Chile of the PNL group of islands. In 
1883, Sefior Irigoyen, in making his Report to the Argentine National 
Congress, had occasion to assess the value of the publicity project, 
when requesting additional funds to continue the distribution. In the 
course of his Report he declared: "The map which Dr. F. Latzina was 
entrusted with, was printed last year, and distributed in Europe and 
America with excellent results"-(Chilean written Reply, paragraph 123 
on p. 334). It cannot be accepted that the chief negotiator for Argentina 
of the 1881 Treaty would thus have given his personal backing to the 
publication of a map which showed the islands as Chilean unless, as 
previously, he believed this to be a correct representation of the Treaty 
settlement. 

128. The Latzina map of 1882-3 provides an excellent example of 
the relevance of a map not so much for its own sake-(it could, theoreti
cally, have been inaccurate)-but for the circumstances of its produc
tion and dissemination, making it of high probative value on account of 
the evidence afforded by this episode, namely of official Argentine re
cognition, at the time, of the Chilean character of the PNL group. The 
force of this, as illustrative of Argentine official opinion in the immedi
ate post-Treaty period, is therefore in no way lessened by the fact that 
the 1882 Latzina map fell out of favour with the authorities a decade or 
so later,<87) or that Dr. Latzina himself, having again, in 1888, published a 
map (Chilean Plate No. 48) showing a Chilean attribution for the PNL 
group, proceeded the year after, in 1889, to publish or at least write an 
introduction to a work containing a map (Argentine Counter-Memorial 
Plate No. 25) showing the group as Argentine-(this is discussed in 
paragraph 157 below). 

C
87> After a change in official Argentina policy about map production-as to which see 

infra, paragraph 156. 
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(b) Chilean acts in the immediate post-Treaty period 

129. The point about Argentine conduct in the post-Treaty 
months, as above described, is simply that it was not consistent with the 
interpretation of the Islands clause of the Treaty which Argentina is 
now maintaining, and which she contends was the one entertained by 
the Argentine authorities of the time. Alternatively, as in the case of 
Senor lrigoyen's speech, Argentina's conduct was too uncertain and 
inconclusive to afford that interpretation any real support. The corres
ponding Chilean acts seem to the Court to justify a quite different con
clusion. This is not because Chile could by her own acts confer upon 
herself rights or territorial attributions not provided for by the Treaty, 
but simply because these acts were consistent with, and bear out, the 
interpretation of the Islands clause which Chile now, as then, puts for
ward as being the correct one. 

(i) Senor Valderrama' s speech of September 1881 

130. The Chilean Foreign Minister and chief negotiator of the 
Treaty for Chile during its latter stages, Senor Valderrama, also made a 
speech to his Chamber of Deputies in the weeks following upon its 
signature (as Senor Irigoyen in Buenos Aires had done). The relevant 
passage about the islands occurring in this speech has already been 
quoted in paragraph 66 (3) above. Unlike that of Senor Irigoyen, it 
contained a clear statement concerning the effect of the Treaty in this 
connexion (Chilean Annex No. 41) at p. 113): 

The Treaty ensures for Chile dominion of ... all the islands to the south of the 
Beagle Channel and to the west of Tierra del Fuego ... 

and "in other words" there belonged to Chile 
all the territories extending to the south [of the Straits of Magellan] with the excep
tion of Tierra del Fuego bathed by the Atlantic and the Island of los Estados ... 

(ii) The Chilean Hydrographic Notice No. 35/233 and "Chile's 
1881 Authoritative Map" 

131. The Chilean Hydrographic Notice issued on 10 November 
1881 was entirely consistent with the above quoted statement. After 
referring to the line from Cape Espiritu Santo to the Beagle Channel, it 
stated that the boundary went. 

thence along this channel until it entered the Atlantic. Thus the South-Eastern point 
of Tierra del Fuego and the island of Los Estados remain in the possession of the 
Argentine Republic. 

The whole drift of this passage suggests a course along the northern arm 
of the Channel. When this Notice was sent by the Chilean Hydrographic 
Department to the H ydrographic Department of the British Admiralty, a 
map was attached to it which placed the Chilean view beyond all doubt 
(Chilean Plate No. 17). This was in fact the same map as that which will 
be discussed in paragraphs 132-134 below. It showed the PNL group as 
Chilean both by colouring and by line. The line is of interest, being 
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stated to be that of the "proposal of July 1876". This was one of the 
original Irigoyen "Bases" of that year, set out in paragraph 25 above, and 
reflected in the eventual 1881 Treaty without any change of substance 
so far as concerned the "Islands clause". 

132. The map just referred to, which subsequently became known 
as "Chile's 1881 Authoritative Map" (Chilean Plate No. 16), or as the 
"Prieto map" (after its cartographer), had been published under Govern
ment instructions by the Chilean Hydrographic Department, in August 
1881, and appeared in the Chilean papers "Mercurio" and "Ferrocarril". 
Because at that time the Treaty, although signed, had not yet been 
approved by the Chilean Congress nor, hence, ratified, the legend on the 
map did not refer to the Treaty as such, but showed the Treaty attribu
tions in colour against the indication "proposal of June 1881" ("proposi
ci6n de junio de 1881"), which was in fact the same as what eventually 
appeared in the Treaty text signed on 23 July. The line showing the 
Beagle Channel boundary was labelled as being that of the "proposal 
[i.e. "Basis"] of July 1876" which, as already mentioned, was in fact 
equally the one reflected in the Treaty; -and to place the matter 
beyond doubt the following note was printed on the map: 

Esta divisi6n coincide con la de 1876 ... en todo su transcurso al traves ... del 
Canal Beagle. 

This division coincides with that of 1876 ... the Beagle Channel. 

That this map also showed-by means of an entirely different 
pecking-the line of a proposal of 1879 that was not adopted, does not 
seem to the Court to affect in the slightest degree the bona:fides of the 
indications given on the map in regard to the other lines and divisions 
which, in the opinion of Chile, had been adopted. 

133. This same map was also that mentioned in paragraph 121 
above as having been made available to foreign diplomatic and consular 
posts in Santiago, and by them sent to their respective Governments at 
varying dates, in all cases soon after the ratification and publication of 
the Treaty (Chilean Plate Nos. 13, 15 and 18). These included (shown as 
Chilean Plates Nos. 16 and 17) the maps received by the Foreign Office 
and Admiralty in London in November-December 1881 (see para
graph 131). An identical map was received by the Royal Geographical 
Society in London, in January 1882 (Chilean Plate No. 19), and one had 
also been received in Paris from the French Minister in Santiago (the 
Baron d'Avril), enclosed in his despatch of 24 October 1881; while in 
the Bulletin of the Societe de Geographie (7th Series, 3rd Vol.; Paris 
1882, First Quarter), the report of the Secretary-General, M. Charles 
Maunoir, on the 1881 Treaty contained the following statements: 

La solution de cette annee s'accorde a peu de chose pres avec les propositions 
presentees en 1876 .... D'apres le traite le Chili ... a toutes les 'iles de l'ouest et du 
sud. La Republique Argentine, avec la seule fies des Etats [stress added] et le tiers de 
la Terre de Feu, aura la large zone continentale qui renferme [la Patagonie]. 

134. Argentina has challenged the probative value of the Chilean 
Authoritative, or Prieto, Map, on grounds similar to the principal ones 
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urged against British Admiralty Chart No. 786 (supra, paragraph 123), 
namely, in particular, that having emerged before the publication of the 
Treaty, it was based on an older and incorrect version of it, -specifical
ly, on the Valderrama proposals of 1881 (see ante, paragraph 67) which 
had not been accepted, and which did not appear in the final, definitive, 
text of the Treaty. But having regard to what is stated in paragraphs 123 
and 132 above, the Court must regard this contention as not well-found
ed. The map stated quite explicitly that it exhibited the boundary-line 
resulting from both the June 1881 and July 1876 proposals, which coinci
ded "over the whole of its course through the Beagle Channel"-(and on 
that basis showed the PNL group as Chilean). It seems scarcely possible 
that a map bearing indications of this kind should have been prepared 
under the aegis of the official Chilean Hydrographic Department, and 
subsequently published and disseminated, unless it was a bona-fide 
representation of the Chilean view of the effect of the Treaty, the terms 
of which, though not yet published, were of course fully known to the 
Chilean authorities. It is not credible otherwise that the latter should 
have sponsored this map. 

135. But, as observed earlier-the time for the Argentine author
ities to have challenged the authenticity of the map was during the 
period of its original emergence or reasonably soon after, instead of 
many years later. It is before minds have had time to change or to 
visualize possibilities not originally thought of, that the real trend of 
contemporary acts and attitudes can most clearly be seen. Unquestion
ably, the map almost immediately became well-known in Buenos Aires. 
According to one account published in the Argentine newspaper "La 
Nacion" in February, 1895 (Chilean Annex, No. 364): 

a few days [stress added] after this document (the Treaty of 1881) was signed, a map 
of the Magellanic region arrived in Buenos Aires, issued by the Chilean Hydrographic 
Office whose seal it bears, circulated by "El Mercurio" of Valparaiso ... [This map] 
was considered official on account of its origin, and ... has served as a pattern for the 
dozens of maps that even now [i.e. fourteen years later] are sold in the book stores of 
Buenos Aires and are in use in the schools of the Republic [stress added]. 

It is not relevant for present purposes that the writer of this article, 
Dr. Francisco Moreno, disagreed with what the map showed as being 
the boundary along the north-south line of the Andes-always a contro
versial matter, as the two subsequent arbitrations of 1898-1902 and 
1965-66 were to show. He was a recognized Argentinean expert, a mem
ber of the standing Argentine-Chilean Boundary Commission (set up in 
consequence of Article IV of the 1881 Treaty), whom Senor Irigoyen 
had consulted many years before, and whom he quoted in his speech 
earlier referred toC88)_ He in no way disagreed with the Chilean 1881 map 
as regards the way in which it showed the result of the attributions made 
under the Islands clause of the Treaty. On the contrary, he considered 
the PNL group to be Chilean. The proof of this is contained in his 

<88> See his August-September 1881 speech (paragraph 113 and n. 60 above), at 
pp. 137-138. See also n. 9 above. 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

CASE CONCERNING THE BEAGLE CHANNEL 163 

notable memorandum of 23 July 1918 (Chilean Annex No. 113), further 
referred to in paragraph 158 below. At the present juncture, the object of 
the above citation from "La Nacion,, is simply as evidence that the 
Chilean version of the effect of the Islands clause of the Treaty, and the 
map illustrating it, were well-known in Argentina immediately after the 
conclusion of the Treaty; and neither then, nor for a long period there
after, did these elicit any express dissent. 

2. The cartography of the case considered as corroborative material 

136. The present case has been noteworthy for the number, qual
ity and interest of the maps, charts, plans and sketches produced by 
both sides. Apart from many furnished loose, in leaf form, or enclosed in 
folders, the Parties have, between them, tabled seven large folio vol
umes of plates of great beauty, numbering over 350 in all. Many of them 
show more than one map, so that the total for maps exceeds 400. Having 
regard to this; to the care and trouble taken by the Parties in the prepa
ration and presentation of this cartography; to the prominent part it has 
played in the case; and to its usefulness for understanding the physical 
and geographical aspects of the dispute; -the Court proposes to consi
der the question of its legal effect, both generally and as regards certain 
particular examples of it, even though the Court's decision has been 
reached on grounds independent of cartography as such-principally 
those indicated in paragraphs 55-111 above. An additional reason for so 
proceeding is that the Court has already had occasion to refer to and 
comment on certain particular maps or charts<89>, not so much for their 
value as actual cartography, but because of the part they played in 
events closely connected with the conclusion of the 1881 Treaty. The 
Court will now consider the cartography from the point of view of the 
principles which, in the present case, are applicable to its evaluation; its 
general weight; and also, in respect of certain individual maps, for the 
light they throw on different aspects of the dispute. 

(a) Relevance of cartography as such 
137. Historically, map evidence was originally, and until fairly 

recently, admitted by international tribunals only with a good deal of 
hesitation: the evidence of a map could certainly never per se override 
an attribution made, or a boundary-line defined, by Treaty, -and even 
where such an attribution or definition was ambiguous or uncertain, 
map evidence of what it might be was accepted with caution. Latterly, 
certain decisions of the International Court of Justice have manifested a 
greater disposition to treat map evidence on its merits<90>. In the present 
case it is not a matter of setting up one or more maps in opposition to 

<89> I.e., principally, Admiralty Charts 554 and 1373; and 786 and 789; the "Irigoyen" 
and 1882 "Latzina" maps; and the 1881 Chilean "Authoritative" map-see supra, para
graphs 58 (3), 90, 119-122, 126, and 131-133. 

<90> See the cases of the Minquiers and Ecrehos (I.CJ. Reports 1953, p. I); Sover
eignty over Certain Frontier Land (Reports 1959, p. 209); and Temple of Preah Vihear 
(Reports 1962, p. 6). 
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certain Treaty attributions or boundary definitions, but of the elucida
tion of the latter, -in which task map evidence may be of assistance. 
The problem involved in the present dispute arises from the difficulties 
created by the structure and language of the 1881 Treaty already dis
cussed, not from its incompatibility with some map, or vice versa, -and 
the solution has to be found through the ordinary processes of interpre
tation, to which cartography may contribute. Thus maps or charts in 
existence previous to the conclusion of the Treaty in 1881 might be 
relevant if, in the circumstances, they could (for instance) throw light on 
the intentions of the Parties, or give graphic expression to a situation of 
fact generally known at the time or within the actual, or to be presumed, 
knowledge of the negotiators. Equally, maps published after the conclu
sion of the Treaty can throw light on what the intentions of the Parties in 
respect of it were, and, in general, on how it should be interpreted. But 
the particular value of such maps lies rather in the evidence they may 
afford as to the view which the one or the other Party took at the time, 
or subsequently, concerning the settlement resulting from the Treaty, 
and the degree to which the view now being asserted by that Party as the 
correct one is consistent with that which it appears formerly to have 
entertained. Furthermore, as has been seen in the case of the "Irigoyen" 
and 1882 "Latzina" maps (supra, paragraphs 122-125 and 126-128), the 
importance of a map might not lie in the map itself, which theoretically 
might even be inaccurate, but in the attitude towards it manifested-or 
action in respect of it taken-by the Party concerned or its official 
representatives. Its effect may sometimes be indirect, yet specific, as for 
instance in the case of the map (Chilean Plate No. 34) published in 1885 
by the Argentine Geographical Institute "under the auspices of the 
Honourable National Government", one aspect of which has been men
tioned earlier, in paragraph 65 (e), -and see further paragraphs 148 and 
157 (d) below. 

(b) The Argentine attitude regarding the cartography of the case 

138. Since, as a matter of bulk and weight, the cartography of the 
case favours Chile, at least in respect of the number of maps that, either 
by line, colour or toponymy (indication by place-name), show the PNL 
group as Chilean, it is the character of the Argentine objections to this 
cartography that the Court has principally to consider; -for, as was 
only to be expected in these conditions, Argentina, although herself 
adducing many maps, has questioned the probative value of cartogra
phy, not only as regards particular specimens of it, but generally, as a 
category, except in a narrowly restricted class of cases. Accordingly, 
Argentina has contended that, in the first place, a clear distinction must 
be drawn between, on the one hand, privately printed and published 
maps, having no official endorsement, and, on the other hand, official or 
quasi-official maps which, whether actually produced and published by 
an agency of the Government, have appeared under its aegis or with its 
official imprimatur, -or else have subsequently been officially adopted. 
The Court itself, while willing to consider the matter on the basis of this 
distinction, feels that in the circumstances of the present case it is only 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

CASE CONCERNING THE BEAGLE CHANNEL 165 

of relative importance whether a map is, technically, "official" or not. At 
a time when many governments did not possess intramural printing or 
publishing facilities of their own, and had to rely on outside resources, 
much that appeared bearing such indications as "under government aus
pices", "with government approval", "at government request" must rank 
as having at least some quasi-official status. Per contra, even an indubi
tably official map, produced and published by the government as such, 
is not thereby rendered infallible or objectively correct. But it will in 
principle be good evidence of the view the government took, or wished 
to be regarded as taking, at the date of publication; and it may, for that 
reason, assist, or, as the case may be, not assist, the contentions that 
such government advances in a subsequent litigation, or at a later date. 
The Court will, however, now consider the matter on the basis of the 
distinctions propounded on behalf of Argentina. 

139. The Argentine view on non-official cartography-With re
gard to this category of maps, charts and plans, Argentina maintains, 
first, that it is neither attributable to, nor imputable against the Govern
ment. This is in principle correct, subject to such exceptions as may be 
entailed by privately produced and printed maps that nevertheless have 
a quasi-official aspect as just described. Next, Argentina contends that 
non-official cartography lacks all real probative value unless a more or 
less complete concordance of view is thereby manifested, -and points 
to some twenty maps of private origin, eight of them Argentine, and 
twelve produced in third countries (but none Chilean, vide para
graph 144 (2) below), which show the PNL group as Argentinean<90. 
Hence, whatever the number that show the contrary, there is no "con
cordance": "Many good and important maps", it was said, "favour the 
Argentine position, and the only generalization that could be made-if 
one must be made-is that most possible interpretations of the Treaty 
could find a map to support them."<92) This is in itself true, although, for 
reasons to be stated later, the Court believes that the question of 
whether there is concordance or not is closely bound up with, and needs 
to be considered in relation to, the period within which the maps con
cerned were published. In any event the Court thinks that the attitude 
adopted by Argentina is too restrictive. As a matter of normal use in 
such a context, the notion of concordance must mean a general, and not 
necessarily an absolute, unqualified, concordance. But in the opinion of 
the Court, concordance as such is an unrealistic test for a dispute in 
which there is much to be said on both sides. What counts is not concor
dance (hardly to be expected) but preponderance, provided it is suffi
ciently marked and that its components are sufficiently significant 
having regard to the point sought to be established. When a tribunal is 
faced by a conflict of evidence, it cannot simply rule it all out on that 

c91 > Oral Proceedings, VR/16, p. 11. The more important of these maps are the subject 
of special comment in paragraphs 149-161 below. 

c92> Ibid., p. 22. But as will be seen later, some of the "possible" interpretations of the 
Treaty settlement represented on certain of these maps are such as could not conceivably 
be derived from any reading of the Treaty. 
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account, unless the weight of it on each side, qualitatively or quantita
tively, really does balance and cancel out that on the other. Where there 
is a definite preponderance on the one side-particularly if it is a very 
marked preponderance<93)-and while of course every map must be as
sessed on its own merits-the cumulative impact of a large number of 
maps, relevant for the particular case, that tell the same story-especial
ly where some of them emanate from the opposite Party, or from third 
countries<94), -cannot but be considerable, either as indications of gen
eral or at least widespread repute or belief, or else as confirmatory of 
conclusions reached, as in the present case, independently of the maps. 

140. The Argentine view of official and semi-official cartogra
phy-Here the Argentine contention is that official maps or charts have 
probative force only if they come within the category of what might 
broadly be called "agreed cartography", -and this they would do only 
in two classes of cases, -viz. for present purposes (i) if the map con
cerned could be regarded as being part of the 1881 Treaty settlement as 
such, being either attached to the Treaty, or, though not so attached, 
referred to in it, or else shown to have been utilized or worked upon by 
the negotiators in common; (ii) if, though not part of the Treaty settle
ment itself, under any of these heads, the map had been subsequently 
drawn up by the Parties or agreed upon by them, as correctly rep
resenting the settlement, or if they agreed upon an independent map as 
doing so. With regard to class (i), it is evident that no map in the present 
case comes within it, unles it were British Admiralty Chart No. 1373 and 
the earlier maps on which it was based (supra, paragraph 90)<95); but it 
has already been shown (ibid.) that this chart is "neutral" on the ques
tion of the eastern course of the Beagle Channel, or at best inconclusive. 
With regard to class (ii), Argentina maintains that there are no maps that 
have ever been agreed upon between the Parties as correctly illustrating 
the Treaty settlement, even if a tacit process by conduct were admitted 
to be sufficient to constitute agreement-e.g. through the parallel, 
though independent, utilization of the same maps, or of maps showing 
the same thing(96)_ 

141. Again, the Court believes that these views are too restrictive. 
There was certainly no map that was actually part of the Treaty settle
ment<97): if there were, it would of course be conclusive, and there could 
be no dispute unless some technical error in it came to light later. Much 
the same would apply in the case of any map subsequently agreed upon 
between the Parties, -and none exists in the present case. But it is 

<93> Apparent preponderance may of course be reduced when some maps are merely 
copied from others, or based on a common ancestor. 

<94> But allowing for the fact that such maps are often taken from nationally produced 
ones. 

<95> And also perhaps Admiralty Chart No. 554 (see paragraph 58 (3) supra); but this 
had no direct relevance to the region of eastern Beagle Channel. 

<96> Chile, as will be seen later, contends that in the period of maximum significance, 
namely in 1881 Treaty decade, Argentine and Chilean maps were in substantial accord. 

<97) There were however certain maps closely linked with the Treaty's emer
gence-see paragraph 162 below. 
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precisely in the absence of such reliable indications that boundary dis
putes come before international tribunals; and it cannot be the case that 
non-agreed maps, produced, acted upon or adopted unilaterally by a 
Party, even if they have no conclusive weight or effect of themselves, 
must, merely on account of their unilateral provenance, be regarded as 
devoid of all value. They can have such value, in varying degree, in any 
of the ways described in paragraphs 137-139 above. 

(c) Applicable principles of evaluation 

142. Notwithstanding the foregoing observations of a genral char
acter, the fact remains that when it comes to the actual use and evalua
tion of cartography, as part of the process of deciding a dispute, general
izations are in practice only of secondary value. In relation to each chart 
or map, whether official, quasi-official or non-official, certain concrete 
questions have to be asked. In such a context as the present one, the 
chief of these would be: 

(1) Provenance and indications-(a) Maps emanating<98) from the 
Parties themselves-Clearly, a map emanating from Party X showing 
certain territory as belonging to Party Y is of far greater evidential value 
in support of Y's claim to that territory than a map emanating from Y 
itself, showing the same thing. Yet that is not the whole story, -for 
(subject to the chronological aspect considered in sub-paragraph (3) 
below) a consistent or very general emission from Y of maps favouring 
its claim will at least show a settled belief in the validity of that claim; 
while the opposite, or a low level of such emission, though in no way 
conclusive per se, will tend to show, if not necessarily disbelief or 
disinterest, at any rate doubt or absence of concern or serious con
viction. 

(2) The same-(b) Maps produced in third countries-While 
maps coming from sources other than those of the Parties are not on 
that account to be regarded as necessarily more correct or more objec
tive, they have, primafacie, an independent status which can give them 
great value unless they are mere reproductions of-or based on originals 
derived from-maps produced by one of the Parties,--or else are being 
published in the country concerned by, or on behalf, or at the request of 
a Party, or are obviously politically motivated. But where their inde
pendent status is not open to doubt on one or other of these grounds, 
they are significant relative to a given territorial settlement where they 
reveal the existence of a general understanding in a certain sense, as to 
what that settlement is, or, where they conflict, the lack of any such 
general understanding. 

(3) The temporal or chronological factor-The principles indica
ted in sub-paragraph (1) above, however valid in themselves, neverthe-

<9s> The word "emanating" is used here because the principle involved is the same 
whether the maps are official or not, though it may apply more forcefully in the case of 
the former. 
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less require to be applied in close relation to the temporal or chronologi
cal setting in which the map concerned appears. This element can be 
relevant with respect to both the above classes of cases, but is particu
larly so-indeed constitutes an essential ingredient-in the evaluation 
of the first, -namely maps emanating from the Parties. The significance 
of a map illustrating a territorial settlement or disputed boundary may 
vary greatly according to the date when, or the period within which, it is 
issued or published. Where there is controversy, the implications of any 
given map can be correctly assessed only if account is taken of the date 
of its publication, -and also of the circumstances of the time. Thus, 
maps appearing contemporaneously with the territorial settlement or 
within a relatively short period after it will, other things being equal, 
have grater probative value than those produced later when the mists of 
time have obscured the landscape and the original participants have left 
it. Clearly, since the object of a study of the cartograhy of a dispute, 
where a territorial settlement by treaty is involved, is to assist in under
standing what the settlement was, the closer in date the map is to the 
period of the treaty's conclusion, the higher its probative value will be. 
Similarly, as a broad proposition, maps produced before any controver
sy over the settlement has arisen will tend to be more reliable than those 
coming afterwards. 

143. It is in the light of the considerations set out above that the 
Court will now attempt a limited evaluation of the cartography of the 
case generally, and an assessment of the role of certain of the more 
important individual maps, in so far as this has not already been done in 
earlier sections. 

(d) Some general/acts 

144. Without intending to attach undue importance to them, the 
Court has noted the points tabulated below. For these purposes it has to 
be understood (i) that an Argentinean ( or Chilean) map means a map of 
Argentine (or Chilean) origin or provenance-i.e. authorship or produc
tion-irrespective of which Party has submitted it; (ii) that, in conse
quence, the notion of maps "submitted" by Argentina ( or Chile) is not 
confined to Argentinean or, as the case may be, Chilean, maps, but 
covers any map submitted by the Party concerned, whether Argen
tinean or Chilean; and also covers (iii) "third country maps", which term 
is used to denote those originating in other countries-and these again 
may be amongst those submitted by either side. The points of fact that 
seem relevant are as folows: 

(1) Without attempting any exact computation, it can be said that 
out of those maps (submitted by either Party) that depict an attribution 
of the PNL group by line, colouring or toponymy (i.e. by nomenclature, 
for instance placing the words "Beagle Channel" along or partly along, 
or juxtaposed to, an arm of the Channel), the number showing an attri
bution to Chile is markedly the greater. 

(2) It appears that there are no Chilean maps that show the PNL 
group as Argentinean. Hence the maps submitted by Chile that do show 
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this are all Argentinean or third country maps. This therefore also 
applies to any maps submitted by Argentina that show the group as 
Argentinean: they are not Chilean maps. 

(3) On the other hand there are many Argentinean, as also third 
country, maps that show the group as Chilean. Those Argentinean maps 
that show an Argentine attribution are mostly of doubtful value for the 
reasons stated in paragraphs 149-160 below. 

(4) No map at all, whether Argentinean or Chilean, traces a di
viding line along the Cape Hom meridian-(for the significance of this 
see paragraph 62(c) supra). 

(5) Whereas Chilean cartography, whenever attributive of the 
PNL group, consistently shows a division along the northern arm of the 
Beagle Channel, between the Isla Grande of Tierra del Fuego and Picton 
and Nueva Islands, the Argentine cartography that rejects this division 
is far from adopting a consistent alternative, or one that always con
forms to the present Argentine claim to a boundary running along the 
whole southern arm between Navarino and Picton and Lennox Islands. 
Many Argentine maps variously show lines corresponding to all those 
that are possible after Picton Island is passed, when exiting from west to 
east, as described in footnote 2 to paragraph 3 above. They reflect the 
lack of uniformity with which the Argentine claim has been envisaged at 
different times, entailing a resulting inclusion in, or exclusion from, 
that claim, of either or both of Nueva and Lennox Islands. As regards 
Picton, there are lines cutting right across it, not laterally but vertically 
-a configuration that could not possibly stem from any normal inter
pretation of the Islands clause of the 1881 Treaty. The same applies to 
other maps with lines cutting across Navarino or even its western neigh
bour, Hoste Island. (Details are given in later paragraphs.) In fact, so 
Chile alleges, there is only one Argentinean map dating from the Treaty 
decade<99) that shows a line of division conforming to the present Argen
tine claim to all three islands of the group. 

(6) Most "third-country maps" support the Chilean claim. The 
comparatively small number that do not are of dubious value for the 
reasons stated in paragraph 161 below. 

145. From the foregoing data the Court has derived the impres
sion that as far as weight of cartography goes (and leaving particular 
maps for later consideration), the balance is very much in Chile's fa
vour, and tends to confirm the conclusions already arrived at con
cerning the interpretation of the Treaty words "to the south of the 
Beagle Channel". This view finds further support from a consideration 
of the "time-frame" aspect, to which the Court now comes. 

<99l This was the map (Plate No. 23 to the Argentine Counter-Memorial) produced in 
1889 for insertion in the Argentine Official Catalogue for the Paris World Exhibition of 
that year. Its reliability is open to question for reasons of the same order as those given in 
paragraph 149 below, and onwards. It should be compared with the map (Chilean Plate 28) 
that formed part of the Argentine Catalogue a few years earlier at the Bremen Geographi
cal Society Exhibition of 1884, which showed the PNL group as Chilean, -and see also 
the last few lines of n. 118 infra. 
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(e) Temporal considerations-the "time-frame" 

(i) In general 

146. Although the relevance of this element can to some extent be 
more easily appreciated in connexion with certain particular maps to be 
discussed later, it will be convenient to say something in general about it 
first. The nature of the operative principle has already been stated in 
paragraph 142 (3) above. Since Chilean cartography has, from the 
start-that is from the year of the conclusion of the 1881 Treaty-con
sistently depicted the PNL group as Chilean, it is with reference to 
Argentinean cartography that the question mainly arises. 

147. However, before proceeding further, it should be mentioned 
in parenthesis that the Court sees little point in enlarging upon its earlier 
discussion of that part of the pre-1881 cartography that consists of the 
maps drawn up by, or based upon those of the early explorers0OO)_ The 
reasons for this have already been indicated in the section dealing with 
the Chilean attribution under the Islands clause of the Treaty ( especially 
in paragraphs 88 and 90 supra). The utility of the cartography of a case 
lies in the evidence it affords as to what those who produced, author
ized, sponsored, published or disseminated it, regarded as constituting a 
correct representation of the territorial settlement concerned. Cartogra
phy appearing before 1881 cannot do this, although some of it might 
contain pointers-(see paragraph 162 below). The minds of the early 
explorers in particular, in drawing up their charts (and the same applies 
to later charts based on these) cannot have been directed to a treaty 
settlement which they could not anticipate, -still less to the negotiating 
and political factors that might enter into the drafting of it. They neces
sarily based themselves on purely geographical considerations, and the 
Court has already (supra, paragraphs 84-86) stated why it does not think 
such considerations to be in themselves determinant for resolving the 
problem of the "Treaty" issue of the Beagle Channel. That geographical 
elements, inter alia, were present to the minds of the negotiators, the 
Court does not doubt (supra, paragraphs 50 and 51, 93-94 and 98 (b)). 
But it is not possible to know with any certainty what maps or charts 
they made use of; while those that may be presumed to have been 
available to them gave no conclusive indication as to which of the 
Channel's arms was to be seen as the major one. In consequence, just as 
it was in the Treaty itself that the Court had to find a solution, it is only 
from just before or near the date of the Treaty that cartography becomes 
definitely relevant for elucidating or confirming its correct interpre
tation. 

(ii) The 1881-1887/8 period 

148. There can be no doubt that in the immediate post-Treaty 
period, that is to say from 1881 to at least 1887/88, Argentine cartogra-

<100> Quite different is the case of certain maps (see paragraph 162 infra) of the period 
1876-1881, that were closely connected with the emergence of the 1881 Treaty. 
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phy in generalOOl) showed the PNL group as Chilean; and this was true 
of the cartography that, for the reasons given in paragraph 138 above, 
has to be regarded as having an official character, or at least aspect, such 
as the 1882 Latzina map already considered (paragraphs 126-128), and 
also the 1886 map of the Argentine Geographical Institute, reproduced 
in Chilean Plate No. 34 (supra, paragraph 65 (e)), both showing the PNL 
group as Chilean. Another and rather striking example is afforded by the 
map published in 1888 by the Argentine Bureau of Information in Lon
don (Chilean Plate No. 38) which actually corrected a similar publica
tion of 1887 (shown on the same Plate) that had depicted a completely 
fanciful line of division that could have no possible warrant under the 
1881 Treaty0°2>. Another Argentine map of the period to which, though 
not actually official, the Court thinks a special degree of credence can be 
attached on account of the high standing of its authors, is the "Moreno
Olazcoaga" map of 1886, reproduced in Chilean Plate No. 35, which 
shows the boundary line unequivocally as passing along the northern 
arm of the Beagle Channel. Dr. Moreno was a boundary expert whose 
qualifications have already been mentioned-(supra, paragraph 135, and 
see further paragraph 158 below)0°3>. Lt. Colonel Olazcoaga was the 
author of the book that had been given by Senor Garcia, Argentine 
Minister in London, to Lord Tenterden, Under-Secretary at the Foreign 
Office, in October 1881 (supra, paragraph 119); and he was, or became, 
the Chief of the Military Printing Office of the Argentine Army. 

149. The "Paz Soldan" maps-These fall into two periods: 
(a) 1885-Argentina contends that there was at least one impor

tant exception to the alleged quasi-uniformity of Argentine cartography 
during this period. This exception is said to be constituted by what is 
known as the "Paz Soldan" map of 1885 edited by Carlos Beyer (Argen
tine Plate No. 17 to the Counter-Memorial, and Chilean Plate No. 176). 

<101> One private map of the period, published in 1888, the "Estrada" map (Chilean 
Plate No. 39), which attributes by means of colouring, and is regarded by Chile as showing 
the PNL group as Chilean (see the Chilean volume of "Some Remarks, concerning the 
cartographical Evidence", at p. 37) has its colouring so equivocally shaded that it could be 
taken to depict the group as Argentine. But in any case the benefit of the doubt must go to 
Chile since a second Estrada map published in the same year quite clearly shows the 
group as Chilean. Another Estrada map of 1887 must be discounted for reasons similar to 
those given in nn. 102 and 105 below, while one of 1889 shows the group as Chilean; 
-both these are on Chilean Plate 44. 

002> This, in two respects: (i) since under the first part of Article III of the Treaty, the 
perpendicular in the Isla Grande of Tierra del Fuego, from Cape Espf ritu Santo to the 
Beagle Channel, was deliberately stopped there, a map showing a line of division which, 
by prolonging the perpendicular, crossed the Channel, and proceeded southward through 
the Murray Sound and past the Wollaston group, could not possibly represent the division 
contemplated by the Treaty; (ii) this map, thereby, and equally by colouring, showed, not 
only the PNL group, but also Navarino Island and the Hermite group, as Argentine. But 
these localities were "to the south of the Beagle Channel" according to any possible 
interpretation of that phrase in the Chilean attribution under the Islands clause of the 
Treaty. 

oo3J The later maps (1901-2) issued under Dr. Moreno's name, showing only Lennox 
Island as Chilean, but Picton and Nueva as Argentine, and repudiated by him in this 
respect, are commented on in paragraph 158 below. 
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It was not actually an official publication, though to be regarded in a 
special light on account of the reputation of its author004). But this map, 
equally, showed a fanciful line unrelated to the Treaty basis of division, 
-see footnote 105 below. Consequently, it has to be discounted as not 
amounting to any real break in the general uniformity of relevant Argen
tine maps of the 1881-1887/8 period, and provides no real exception to 
that. 

(b) 1887-1890 (the "Lajouane" versions)-After Senor Paz Sol
dan's death in 1886, four more maps based, or purporting to be based, on 
his cartography, were published in 1887 (two), 1888 and 1890, not (as in 
1885) under the editorship of Carlos Beyer, but of Felix Lajouane. Both 
those of 1887 (Chilean Plates 36 and 37), unlike the maps of 1885, show 
the PNL group as Chilean. But those of 1888 and 1890 (Argentine Coun
ter-Memorial Plates 21 and 26), show them as Argentine, with a line of 
division down the southern arm of the Beagle Channel between Nava
rino and Picton/Lennox, and going on to Cape Hom in such a way as to 
leave part of the Wollaston group east of it. Two volte-faces of this kind 
within one five-year period-for which no explanation seems to have 
been offered-must throw doubt on the credibility of the whole series of 
Paz Soldan based maps. It also raises the question of the reason for it. 
To that, the considerations mentioned in sub-section (v) below may be 
material. 

150. Thus, if concordance is the test, there was, in what the Court 
regards as the critical period of six to eight years following upon the 
conclusion of the Treaty of 1881, before any queries or controversies 
had arisen, a virtually complete concordance of Argentine-Chilean car
tography in respect of all maps that do not have to be discounted as 
portraying a line of division that could not on any possible interpreta
tion of the relevant Treaty provisions, be that contemplated by them. 

(iii) The post 1881-1887/8 period 

151. Chile has contended006) that the quasi-uniformity of Argenti
nean cartography in the inmediate post-Treaty period, and its concor
dance with Chilean official cartography in the sense that PNL group 
was Chilean, continued on the basis, not of a complete, but of a "subs
tantial" concordance of official Argentine maps up to 1908, apart from 
certain "doubtful exceptions". By 1908, the existence of a latent contro
versy about the group had become evident, and in 1908 the official 

<104> Senor M. F. Paz Soldan was a highly reputed Peruvian geographer, publishing in 
Buenos Aires at this time. 

0 05> Exactly the same observations as are made in n. 102 above apply in this case also, 
but even more strongly, since the Isla Grande perpendicular was prolonged across the 
Channel to cut through Hoste Island, both in its northern part and through Peninsula 
Hardy; after which it went on to Diego Ramirez Island and then to Antarctica, leaving to 
Argentine everything east of it, -that is to say not merely east of the Cape Hom meridian 
but west of a meridian west of that at (approximately) 68°60'. 

006) See for instance the Chilean written Reply, p. 356, paragraph 175. 
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Argentine map that figures as Argentine Counter-Memorial Plate No. 57 
was published007). This did not actually depict the three islands-or 
only the beginning of Picton-but it traced a line in the Beagle Channel 
which, before it was cut off by the map edge, adumbrated the turn 
towards the south between Navarino and Picton Islands. This was fol
lowed up in 1909 by a map published by the Meteorological Office of 
Buenos Aires showing the PNL group, by colouring, as being Argen
tine008). Maps to the same effect were published by the Argentine Minis
try of Agriculture in 1910 and 1911<109). There can therefore be no doubt 
about the Argentine official position, cartographically speaking, from 
this period on, -but it was inconsistent with that manifested in the 
post-Treaty period, which the Court holds to have the superior proba
tive value. 

152. The instances characterized by Chile as "doubtful excep
tions" to the general rule of substantial Argentine cartographical con
fonnity in depicting the PNL group as Chilean (see paragraph 151), 
were (a) the "London Argentine Bureau of Information map" of 1887 
(Chilean Plate No. 38), already commented on in paragraph 148 above as 
showing a merely fanciful line of division unrelated to the provisions of 
the 1881 Treaty, and in any case corrected by the same Bureau on its 
map of the next year (also on Chilean Plate 38); (b) the so-called "Zeba
llos map" that was included as part of the Argentine case against Brazil 
in the Territorio de Misiones Arbitration, 1893-4, of which there were 
two versions, both shown on Chilean Plate 64, and both, either by line or 
colouring, exhibiting a basis of division that, for the reasons given in 
footnotes 102 and 105 above, could not be derived from any possible 
interpretation of the 1881 Treaty; and finally (c) "Map XIV, 1901", 
attached to the Argentine evidence in the (Andes) Boundary Arbitration 
of 1898-1902 (Chilean Plate No. 84, and Argentine Counter-Memorial 
Plates 42 and 44), -showing, not indeed (like the other two) a line 
wholly underivable from the Treaty, but one that claimed Picton and 
Nueva Islands, while leaving Lennox Island to Chile. Of these three 
"exceptions" to the general situation of Argentine quasi-unifonnity, the 
first two must therefore be discounted, and the third, while not to be 
discounted, appears to be an isolated instance, and in any event occur
red twenty years after the conclusion of the Treaty. 

(iv) The same-The "Pelliza" map 

153. Argentina has, however, claimed that another map, known 
in the case as the "Pelliza map", published in 1888 (Argentine Counter
Memorial Plate No. 19), was 

the first depiction officially recognized [stress added] by the Argentine Government 
of the Argentine-Chile boundary line; the first that may be considered as an official 
graphic representation of the "Boundary Treaty"-[stress in the originalJ(IIO)_ 

<107) Published by the Argentine Office of International Boundaries as one of the 
Annexes to the book "La Frontera Argentino-Chilena, Demarcaci6n General". 

<108> Argentine Counter-Memorial Plate No. 58. 
(1()1)) Ibid., Nos. 61 and 62. 
0 10> Argentine Counter-Memorial, paragraph 23, p. 231. 
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The ground of this claim is that the map in question was published by 
Senor M. Pelliza, Argentine Under-Secretary for Foreign Affairs at the 
time, as part of a book by him entitled "Manual del lmigrante en la 
Republica Argentina", which was adopted as an official publication. 
However, before commenting on the claim thus made, the Court will 
refer to the physical characteristics of this map. 

154. The map shows a line that starts to run along the north shore 
of the northern arm of the Beagle Channel, along the Isla Grande coast 
opposite Picton Island, but then, when over against what is roughly the 
mid-point of Picton, facing, say, Isla Gardiner, turns abruptly at right 
angles, crosses the Channel, crosses Picton Island which it cuts in two, 
and, on the other side of it joins the southern arm of the Channel off 
Lennox Island and passes on between the latter and Navarino, -thus 
attributing to Argentina, Lennox and Nueva Islands and the south
eastern end of Picton, and to Chile the other, north-western, end of 
Picton. This result, even if not absolutely underivable from any possible 
interpretation of the Treaty, is so eccentric that it can hardly be taken 
seriously; it would entail that the Treaty concept of the Beagle Channel 
should be that of a waterway which, after proceeding some distance 
along the northern arm, breaks off, and resumes overland with the lower 
end of the southern arm. This is explained by Argentina as a printing 
error, but other versions of the map show the same configuration, and in 
some of them (Chilean Plate No. 179, and Argentine "Additional Charts 
and Maps", Nos. 4-7) there are variations, -the line appears to follow, 
not the south shore of the Isla Grande but the north shore of Navarino 
Island, -then to cross over to the northern arm of the Channel-or else 
to Picton itself-but in any case to divide Picton and afterwards proceed 
by the southern arm past Lennox Island. The Court is obliged to con
clude therefore that the Pelliza map is of too uncertain a character to 
have the requisite probative value, -and the same must apply to an
other map specifically cited by Argentina that clearly belongs to the 
same complex as the Pelliza map, namely the "Lajouane" map of 1890 
(Argentine Counter-Memorial Plate No. 27), which shows similar fea
tures, -in this case, making the Isla Grande perpendicular cross the 
Beagle Channel and then proceed along the north shore of Hoste and 
Navarino Islands, cutting Picton Island in two. 

155. On the other hand, the Court does not think it necessary to 
pronounce on the Chilean claim that the Pelliza map was not of Senor 
Pelliza' s own making at all, but was a copy of the later series of La
jouane maps already noticed (paragraph 149 (b)). The real point is that, 
whatever the origins of the map, it is claimed to have been officially 
adopted and moreover recognized by Argentina as correctly rep
resenting the boundary-line. If so however, it was in complete contra
diction with the 1882 Latzina map published six years earlier, also in the 
context of immigration (supra, paragraphs 126-128). Argentina now 
maintains that the Latzina map had no official character and that it was 
the Pelliza map which was the first to accord with Argentine Govern
ment opinion: but the Court has already given its reasons for regarding 
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the first ( 1882) Latzina map as reflecting the views both of the President 
of Argentina, and of Senor Irigoyen, the chief Argentine negotiator of 
the 1881 Treaty, and as doing so not only at the time of the conclusion of 
the Treaty but also the year after, when, as Minister of the Interior, 
Senor Irigoyen officially sponsored the map and caused its widespread 
dissemination abroad as part of a government campaign to promote 
European immigration into Argentina. The Pelliza map of 1888 could 
therefore only have represented, not an original view, but a change of 
view, for which there could be no convincing explanation since nothing 
else had changed in the meantime, and nothing was known in 1888 
concerning the Treaty that was not equally, if not better, known in 
1881-1882. This however brings the Court to a phenomenon that, since it 
affects several maps or series of maps, must receive notice. 

(v) The Argentine change of policy in 1889, and the Decrees of 
1891 and 1893 

156. By a Decree of 21 December 1891, the Argentine Govern
ment created an International Boundaries Office at the Ministry of For
eign Affairs. The Decree referred to the "deficiencies and inaccuracies 
which characterize the great majority of the geographical charts ... at 
least on boundary areas", and added that State subsidies should only be 
interpreted as incentives for intellectual work<111>. The Decree of 1891 
was followed in 1893 by another, providing that works on national 
geography already published should not be considered as officially 
approved unless accompanied by a "special statement" from the Depart
ment of Foreign Affairs<112>. This Decree made, and also elucidated, the 
same point as the earlier one, reciting that, in the case of many publica
tions, these had been 

promoted by means af official acts, either talcing them for the purpose of teaching or 
propaganda, or aiding them through subsidies granted by public decrees of the Na
tion, which could give them, at least outwardly, an extensive importance which, in 
fact, they cannot have as a result of these acts.o 13> 

But these preoccupations had already existed for some time previously, 
having (as the Decree of 1891 recited) given rise to the 

note of 2 November 1889, in which this Ministry [of Foreign Affairs] conveyed to the 
Ministry of Justice, Worship and Education, the decision of the President of the 
Republic to deny any official character of [i.e. to] those charts and maps ... 014> 

In consequence of these Decrees, and of the policy underlying them, it 
was obvious that it would thereafter be impossible to publish as having 
any kind of official character or approval (and sometimes not easy to 
publish at all), maps not endorsed with the imprimatur of the Argentine 

011 > Annex 57 to the Argentine Counter-Memorial, p. 197. It may be that this admoni
tion was intended to convey disapproval over the State support given to the Latzina map 
of 1882, which both President Roca and Seiior Irigoyen approved, and which seems to the 
Court tellingly significant in determining what was then officially regarded as the Treaty 
boundary line. 

<112> Annex 58 to the same, p. 202. 
<113> Ibid., p. 201. 
o 14> Loe. cit. inn. 112. 
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Foreign Ministry, which would presumably not be given unless the map 
corresponded to the official view. This may be the explanation of what 
would otherwise be the inexplicable process by which authors of certain 
Argentine maps, already published and showing the PNL group as 
Chilean, brought out, or became associated with, later editions that, 
without indicating any reason for the change, showed the group as Ar
gentinean. Some examples of this will now be given0 15). 

157. The later "Latzina" maps-The following points call for 
notice: 

(a) In 1888, Dr. F. Latzina who, when Director of the Argentine 
National Statistics Board, had published the "Latzina map" of 1882, as 
part of the work referred to in paragraph 126 supra (showing the PNL 
group as Chilean), published another map as part of a new work entitled 
"Geografia de la Republica Argentina", which equally showed the group 
as Chilean (Chilean Plate No. 48, -map on the left). This work obtained 
the "Rivadavia Award" of the Argentine Geographic Institute; and a 
large number of copies of it where ordered by the Argentine authorities 
for distribution in Europe and elsewhere. This makes it even more 
difficult than it already was to account for the official Argentine adop
tion, apparently in the very same year, of the Pelliza map of 1888, as 
described above in paragraphs 153-155, and diminishes yet further the 
credibility of the latter map. Even more unaccountable was the re-issue, 
only two years later in 1890, of Dr. Latzina's "Geografia" in a French 
edition, said to be an "enlarged and corrected" one, but this time with a 
map (Chilean Plate No. 48, -the map on the right) that was not the 
Latzina map of the previous (1888) edition and, to all intents and purpo
ses, was the Pelliza map of that year with the same eccentric line cutting 
Picton Island in two (supra, paragraph 154), and showing Nueva and 
Lennox Islands as Argentine. No explanation of this change was given. 
Adding to this confusion, in between the dates of these two Latzina 
editions of 1888 and 1890, there was published a "Carte de la Republique 
Argentine" (Plate 25 to the Argentine Counter-Memorial) as part of a 
work entitled "L 'Agriculture et l'Elevage dans la Republique Argen
tine", officially sponsored for the purposes of the Argentine participa
tion in the Paris World Exhibition of 1889. This "Carte" shows yet a 
third variation of the Pelliza line (for the others, see paragraph 154 
supra) with a line along mid Beagle Channel as far as Picton Island 
which, this time, it seems just to fail to cut, and then down by the 
southern arm. According to Chile, Dr. Latzina was not the author of the 
publication of which this map was part; but he did write an introduction 
to it, in which he thanked a certain Dr. Jose Chavanne for "his generous 
help in the drawing of the maps", from which it would seem to follow 
that the latter favoured the Pelliza alignment. Yet in 1890 (i.e. the very 
next year) Dr. Chavanne published his own map entitled "Mapa Ffsico 

<115> In a sense the Pelliza map, which Argentina now wishes to substitute for the 
Latzina map as an expression of the then official Argentine view (though, as the Court 
thinks, without convincing effect), is itself an example of this; -but it was of course the 
act of the Argentine Government, not of a private party. 
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de la Republica Argentina" which, as can be seen from its reproduction 
on Chilean Plate No. 50, indicated the PNL group as Chilean. For such 
changes and variations, within so short a period, in maps all purporting 
to illustrate the effect of the same Treaty, which had not itself changed 
at all, there cannot have been any objective reason, and the conclusion 
seems warranted that these were due to some sort of extraneous cause, 
stemming perhaps from the change in official Argentine policy that 
began in 1889, as described in paragraph 156 above. 

(b) In the particular case of the 1889 "Carte" (see above) there 
was another possible explanation of what the map showed, which the 
Court has noted. In the work of which this map was a part0 16), the 
version there given of the Argentine attribution in the Islands clause of 
the 1881 Treaty, was seriously incorrect. It was as follows: 

... appartiendront a la Republique Argentine: l'ile de los Estados, les ilots qui l'en
tourent et les autres fies de /'At/antique au sud de la Terre de Feu et des cotes 
orientales de la Patagonie ... [stress added]. 

... to the Argentine Republic shall belong Staten Island, the islets that surround it, 
and the other Atlantic islands to the south of Tierra del Fuego and of the eastern 
coasts of Patagonia [stress added]. 

The notion of islands "south" of the "eastern" coasts of Patagonia is 
scarcely realistic, while the category referred to of Atlantic islands 
south of Tierra del Fuego (which must here denote the Isla Grande), is 
not specified anywhere in the Islands clause of the Treaty. It does 
however correspond closely to the interpretation of the expression "to 
the east of Tierra del Fuego" that Argentina has been contending for in 
the present proceedings, -namely that this should be regarded as com
prising all the islands fringing the eastern side of the archipelago down 
to Cape Hom (see opening of paragraph 60 supra), -with the implica
tions described in paragraphs 60 (2) and 62 (c). Be that as it may, the 
error of description contained in the work under discussion ("L' Agricul
ture et l'Elevage", etc.) would both fully account for the way the "Carte" 
attached to it was drawn, and also entirely deprive it (and, by associa
tion, other maps of "Pelliza" genus or derivation) of all probative value. 

(c) The Chilean written Reply states (p. 365) that in the same 
work of which the "Carte" was a part, there were three other maps that 
all showed the PNL group as Chilean, one of them actually carrying the 
appellation "Canal Beagle" in such a way as to indicate the northern 
arm, between Picton/Nueva and the south shore of the Isla Grande. The 
latter observation is correct, -but these maps (as reproduced in Chilean 
Plate No. 181) are on an exceedingly small scale, and if viewed through a 
powerful magnifying glass appear, by colouring, to attribute the PNL 
group to Argentina, not Chile, in the same way as the "Carte" does by 
line. In the result, one of these maps-the one indicating the northern 
arm as being the "Canal Beagle"-shows the PNL group both as being 

c116> I.e. as indicated in sub-paragraph (a) above, "L' Agriculture et l'Elevage dans la 
Republique" sponsored by the Argentine authorities for the purposes of the Paris World 
Exhibition of 1899. 
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south of the Channel, and yet as being Argentinean. The fact that Argen
tina invokes the work in which this map appears, lends colour to the 
surmise (see previous subparagraph) that for Argentina, the consider
ation that must prevail in determining whether a given island comes 
within her attribution under the 1881 Treaty is that of presence "on the 
Atlantic" (see paragraph 60 (3)), -a view which the Court has been 
unable to accept, and which has caused Argentina to put forward the 
strained interpretation of the expression "to the east of Tierra del Fue
go" which the Court has characterized as such in paragraph 65 (a) 
above. 

(d) In connexion with the point just discussed, the Court has 
compared the two maps reproduced as Chilean Plates Nos. 34 and 63 
-of which the first has already twice been commented upon above, in 
paragraphs 65 (e) and 148. Both were of quasi-official character, being 
made and published ("construido y publicado") by the Instituto Geo
grafico Argentino ''under the auspices of the Honourable National Gov
ernment". Both are entitled "Gobemaci6n [Govemorate] de la Tierra del 
Fuego y de las islas Malvinas"; but whereas the first, published in 1886, 
shows the PNL group as Chilean, the second, published in 1893, shows 
only Lennox Island as Chilean, and Picton and Nueva as Argen
tinean017). It is however another difference that is of interest in the 
immediate present connection, namely that the ocean south of Tierra del 
Fuego and of the archipelago which, in the 1886 map was, as already 
noticed (paragraph 65 (e)), called the "Oceano Antartico", became split 
into two in the 1893 map, the part west of Cape Hom and the Wollaston 
group being called "Oceano Pacifico", whereas that east of the Cape, 
between the W ollastons and Staten Island, is called "Oceano Argen
tino"<118). At the same time the W ollaston group on this map is shown as 
Chilean, unlike that of the previous year (1892) described in footnote 
117 hereto. Consequently-and see also footnote 118-it becomes diffi
cult to avoid the impression of a confusion and inconsistency in Argen
tine cartography at this time, so great as to deprive it of real evidential 
force. 

<111> Yet in a map (also reproduced on Chilean Plate 63) dated the previous year 
(1892), published by the same Institute and under the same auspices, and apparently part 
of the same Atlas, not only are all three islands of the group shown as Argentine, but so 
equally is the whole W ollaston group. 

<118> This map is clearly copied from the "Popper" map of 1891 (Chilean Plate 55) 
where the words "Mar Argentino" appear, and which divides the group by the same line 
(that has come to be known as the "Popper line") passing between Navarino and Picton, 
but then between Lennox and Nueva. The "Popper" map was drawn up to illustrate a 
lecture given by the Roumanian geographer and explorer, Julio Popper, to the Argentine 
Geographical Institute and published by the latter. It contains a number of unusual fea
tures, and was a good deal copied. No reason for the particular line of division shown 
seems to have been given, and in his despatch to Lord Salisbury at the Foreign Office, 
dated 10 April 1892 (Chilean Annex No. 60 (9)), enclosing a copy of the "Popper map", the 
British Minister in Buenos Aires drew specific attention to the difference between it and 
the map of the Argentine Geographical Institute of a few years earlier (Chilean Plate 34 
-see paragraphs 65 (e), 148 and 157 (d) above) which showed the whole PNL group as 
Chilean-{see also n. 99 supra). 
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158. The "Moreno" maps-The map published by Dr. F. P. Mo
reno in 1886 together with Lt. Colonel Olazcoaga (Chilean Plate No. 35), 
and showing the PNL group as Chilean, has been described earlier 
(paragraph 148). Three other maps, published later and attributed to Dr. 
Moreno, are reproduced on Chilean Plate No. 118, and one of them 
appears as Argentine Counter-Memorial Plate No. 43. The first of these 
later maps was published in 1889 under the aegis of the Royal Geogra
phical Society, London, as being "from a survey under the direction of 
Dr. Francisco P. Moreno". Neither by line nor by colouring does it show 
any attribution at all for the group. The remaining two-which are in 
fact one and the same map-appeared in the 1901 and 1903 editions of a 
work published in Paris, the "Annales de Geographie" by MM. de la 
Blache, Gallois and de Margerie. This is clearly taken straight from the 
"Popper" map of ten years earlier and shows the "Popper line" -see 
footnote 118 below. It is this map, showing Picton and Nueva Islands as 
Argentine, that appears as Argentine Counter-Memorial Plate No. 43, 
there entitled "Map by F. P. Moreno published in the 'Annales de Geo
graphie, Paris, 1901 ". Commenting on these various maps in his Beagle 
Channel Memorandum of 17 July 1918019>, Senor Moreno confirms that 
the one he drew up in 1889 shows no attribution for the PNL group: 

In the map attached to the text of the lecture which I gave before the Royal 
Geographical Society in London on the 29th of May 1889, I only indicated the line 
from north to south-[i.e. the Isla Grande perpendicular from Cape Espiritu Santo to 
the Beagle]. 

But as regards the 1901 and 1903 maps "which maps bear my name" 
-and speaking of the fact that "the boundary line as there marked 
includes the islands of Picton and Nueva in Argentine territory", he says 
he "must here declare" that 

the demarcation was made by the Argentine Legation in London contrary to my 
opinion. I had to consent to it so as not to increase further the many difficulties 
I experienced during the whole of my stay there ... 

Whether these allegations were or were not justified, is not the question, 
and the Court does not rely upon them: the point is simply that Dr. 
Moreno repudiated the maps of 1901 and 1903 bearing his name, as not 
correctly representing his opinion on the subject of the title to the PNL 
group, which elsewhere in this Memorandum he very definitely stated to 
be (in his view) Chilean-(pp. 287-288 of the Chilean Annex No. 113). 

159. The "Hoskold" maps-These maps, one of which is consid
erably relied upon by Argentina, provide another example of a series 
that goes through a sort of process of metamorphosis: 

(a) Senor A. D. Hoskold was a mining engineer of repute in Ar
gentina who became Director of the Argentine National Department of 
Mines and Geology, and Inspector General of Mines. His first map (see 

<119> Chilean Annex 113. This was written in response to a request from the British 
Minister in Buenos Aires, Sir Reginald Tower, at a time when the possibility of the Beagle 
Channel question being referred to the Britisth Government for arbitration was being 
invoked. 
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Chilean Plate No. 61) appeared in 1892, in illustration of a paper entitled 
"Mines in the Argentine Republic" which he read in that year at the 
Newcastle (England) session of the Institute of Mining and Mechanical 
Engineers. It shows the PNL group as Chilean, -and since neither the 
occasion, nor the map itself, had any sort of official character, it can be 
taken as undoubtedly representing his own individual personal view. 
Yet two years later-in 1894-he published-this time under the official 
seal of the International Boundaries Office of the Argentine Ministry of 
Foreign Affairs (see paragraph 156 above)-another map, entitled 
"Mapa Topografico de la Republica Argentina" which now showed the 
group as Argentinean. This map also is on Chilean Plate No. 61, and on 
Plate No. 22 to the Argentine Memorial. The seal of the Boundaries 
Office can plainly be seen on the cover, and the legend not only records 
this, but bestows high praise upon the map. There can therefore be no 
question but that, if not technically an official map, it had full official 
approval and reflected the official view as existing at that time. Yet, as 
has already been mentioned, that view had come to differ completely 
from the one that had been manifested for some seven or eight years in 
the immediate post-1881 Treaty period, and is consequently open to the 
same type of criticism as that made in paragraphs 150, 151 and 155 
above. The Hoskold map of 1894 carries a further statement to the effect 
that it has been "drawn on the basis of the most recent data", but no 
indication is given, either there or anywhere else, of what recent data it 
was that had caused islands represented as Chilean in one year, to be 
represented as Argentinean two years later-(indeed, possibly only one 
year later-see next sub-paragraph). In the interval, neither the text of 
the Treaty nor the geography of the area had altered. 

(b) The original of the 1894 Hoskold map seems to have appeared 
in 1893, when it won the first prize at the Chicago Fair of that year 
-(this is stated on the 1894 map cover). This original (1893) edition is 
reproduced as Argentine Counter-Memorial Plate No. 31. It is supposed 
to represent the PNL group by colouring as being Argentinean<120), but 
even with the aid of a powerful magnifying glass the Court has not been 
able to detect a sufficient differentiation in the colouring to enable it to 
be seen what the attribution is. If this is correct, then the Hoskold maps 
exemplify the same process as the Moreno maps, of starting by showing 
the group as Chilean, proceeding to neutrality (no attribution shown) 
and ending, after they have come under official influence, as showing it 
as Argentinean. If, however, the attribution on the 1893 Hoskold map is 
indeed Argentinean, then, as already mentioned, Sefior Hoskold must 
have changed his mind from one year to another, on the basis of undis
closed data. In any case, the attribution was definitely Argentinean in 
the 1894 map. The only clue afforded appears to be a statement in one of 
Sefior Hoskold's later writings<121) to the effect that the "first proof' (of 
this 1893-4 map) "merited the highest award at the Chicago Fair of 1893, 

0 20> This is stated by both Parties. 
<121> See the Chilean volume entitled "Some Remarks Concerning the Cartographical 

Evidence", p. 49, and no. 40 on p. 85. 
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and since then has been corrected on two occasions by the Boundary 
Office of the Ministry for Foreign Affairs," -but there is no indication 
as to what these particular corrections related to. On the other hand 
there is at least some evidence from the later writings022) to suggest that 
Sefior Hoskold had not changed his former personal view on the basis 
of which his first map of 1892 attributed the PNL group to Chile. 

(c) A further peculiarity of the 1893-1895 Hoskold maps is the 
appearance of the words "limite a fijar" ("boundary to be fixed") in the 
sea, off the south point of Lennox Island. Since no boundary line at all is 
shown (the attribution being by colouring) the meaning of this is ob
scure, unless it foreshadowed an intention to introduce into later edi
tions a line tending towards Cape Hom. But, in the circumstances, such 
an intention can hardly be ascribed to Sefior Hoskold personnally. 

160. The 1903 "Delachaux" map-This map (Argentine Counter
Memorial Plate No. 47), the last of the eight maps of Argentinean origin 
to be specifically cited by Argentina (paragraph 139 supra), went 
through something of the same process as the others noted above. Ap
pearing in 1903, it showed the PNL group as Argentine. Yet nine years 
earlier, in 1894, Sefior DelachauxCI23) had published a map showing the 
group as Chilean. The explanation of this change proffered by Argentina 
(Counter-Memorial, p. 525) in that the earlier map was produced under 
the influence of (erroneous) Chilean cartography, but that this was "cor
rected ... on the [1903] map ... which was based, as stated in its legend, 
on 'official [i.e. Argentine official] documentation' ". If this is so, then it 
would seem that neither map constituted an independent expression of 
Sefior Delachaux's views, unaffected by external considerations, and 
that there is no ground upon which the Court could rely upon the one 
more than the other. 

161. The "third-country" maps (see paragraphs 142 (b) and 144 (6) 
above)-In addition to the eight Argentine maps specifically cited by 
Argentina (paragraph 139), all of which have now been considered, she 
also cites (ibid.) twelve produced in countries neither Argentine nor 
Chilean. These are shown, as Argentine Counter-Memorial Plates Nos. 
13-15, 18, 22, 28-30, 34 and 35, and Plates Nos. 3 and 9 of the Argentine 
volume of Additional Charts and Maps. The Court has examined these 
maps, with the following result. All of them, with two seeming excep
tions024), attribute the PNL group to Argentina. Six (or-if one of the 
seeming exceptions is counted-seven) show an attribution-either by 

c122> See Chilean written Reply, paragraph 159, pp. 350-351. 
023> Senor Enrique Delachaux was a distinguished Argentine engineer and geogra

pher, head of the cartographic section of the Argentine Museo de la Plata, and associated 
with the Argentine-Chilean Boundary Commission (1881 Treaty, Article IV); but the 
Court has no information as to the dates or periods involved. 

<124J One of these, a Russian map (Plate 3 in the Argentine Additional Charts and 
Maps), attributes Navarino Island to Argentina but appears to attribute the PNL group to 
Chile. However, the colouring is so ambiguous that no certainty is possible. The same 
applies in the case of Plate 14 to the Argentine Counter-Memorial; but assuming that an 
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line or by colouring-that could not be derived from the 1881 Treaty 
inasmuch as they show Navarino Island (unquestionably south of the 
Beagle Channel) as Argentine; and seven also show the Hennite group, 
west of Cape Hom, and no less unquestionably south of the Beagle 
Channel, as Argentine. Two of these moreover show a line that crosses 
the Channel at Point X and proceeds on down through the Murray 
Channel, leaving all to the east of it to Argentina. The remaining four 
show a line passing between Navarino Island and Picton/Lennox Is
lands, which however then goes on to cut through the W ollaston group 
(Cape Hom). Consequently, a question mark has to be placed against 
virtually all of these maps. Most of them show attributions that are not 
derivable from the 1881 Treaty at all, and are therefore open to the 
criticisms made earlier in paragraphs 148-155 and related footnotes, in 
respect of various Argentine maps, of which some of them appear to be 
copies. In such circumstances the fact that a map shows an Argentinean 
attribution for the PNL group is of small probative value. 

(f) Conclusion on cartography 

162. The conclusion the Court reaches is that Argentine cartogra
phy, viewed as a whole, does not support the present Argentine conten
tions, or is subject to too many doubts, queries and inconsistencies to do 
so effectively, -while much of it supports the Chilean position. In 
marked contrast is the cartography of Chile025). Even the only Argen
tine map of the inmediate pre-1881 Treaty period, that was indubitably 
an "official" one, favours Chile. This was the "Elizalde" map of 1878 
(Chilean Plate No. 9), sent by the then Argentine Foreign Minister, 
Senor Rufino de Elizalde026), to the Chilean Minister in Buenos Aires, 
and chief negotiator for Chile, Senor Barros Arana, on 30 March 1878. It 
proposed an entirely different boundary line for the Magellanic region 
and in the Isla Grande of Tierra del Fuego. But once it had reached the 
Beagle Channel, at a point approximately where the later U shuaia was 
to be, and only a small way east of the eventual Point X of the 1881 
Treaty (see map B hereto), it proceeded along the Channel and out into 

attribution can be detected on it, this is said on page 504 of that Counter-Memorial to be 
one that gives the PNL group to Argentina but leaves Navarino uncoloured, "as not being 
awarded to either Party". Yet this Island is unquestionably south of the Beagle Channel 
(part of its south shore in fact) and therefore Chilean under the 1881 Treaty. 

0 25> In addition to the remarks on Chilean cartography contemporaneous to 1881 
already made (supra, paragraphs 131-133), attention may be drawn especially to four 
maps closely connected with the negotiating period of the 1881 Treaty, -namely the map 
(Chilean Plates 8 and 169) stated by Chile to have been sent to Santiago by Senor Barros 
Arana in 1876 in illustration of the "Bases" of that year-see paragraphs 25 and 34 supra; 
the first sketch of Baron d' Avril, French Minister in Santiago, of 1877 (Chilean Plates 12A 
and 170); the Barros Arana sketch map of 1878 (Chilean Plate 10), and the El Mercurio 
Map of 1878 representing the terms of the Fierra-Sarratea Treaty of that year (Chilean 
Plate 11). These maps and sketches uniformly depict the PNL group as Chilean. Argentina 
has registered objections to their probative value, both in general and in particular, and the 
Court mentions this without further comment. 

<126> He had replaced Senor Irigoyen, who had been Foreign Minister when the nego
tiations for the Treaty were at the 1876 stage, and who returned for the later stages, ending 
in 1881. 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

CASE CONCERNING THE BEAGLE CHANNEL 183 

the ocean by the northern arm, leaving the whole PNL group south of it, 
on the Chilean side. 

163. Finally, the Court wishes to stress again that its conclusion 
to the effect that the PNL group is Chilean according to the 1881 Treaty 
has been reached on the basis of its interpretation of the Treaty, espec
ially as set forth in paragraphs 55-111 above, and independently of the 
cartography of the case which has been taken account of only for purpo
ses of confirmation or corrobation. The same applies in respect of the 
particular maps discussed in, and from, paragraph 119 onwards. 

3. Acts of jurisdiction considered as confirmatory or 
corroborative evidence 

164. Chile has contended that her title to the PNL group, re
sulting, as she maintains (and as the Court has found) from a correct 
interpretation of the 1881 Treaty, is confirmed by numerous acts of 
jurisdiction in and relative to the three islands of the group-in manifes
tation of sovereignty over it-and to the total exclusion of any compar
able acts on the part of Argentina. She has supplied the Court with a 
voluminous number of documents in support of this contention<127). 

Argentina, on the other hand, has argued that in the circumstances of the 
present case, and as a matter of law, such acts have no probative value. 

165. The Court does not consider it necessary to enter into a 
detailed discussion of the probative value of acts of jurisdiction in gen
eral. It will, however, indicate the reasons for holding that the Chilean 
acts of jurisdiction while in no sense a source of indepndent right, call
ing for express protest on the part of Argentina in order to avoid a 
consolidation of title, and while not creating any situation to which the 
doctrines of estoppel or preclusion would apply, yet tended to confirm 
the correctness of the Chilean interpretation of the Islands clause of the 
Treaty. 

166. An analysis of the record reveals the following: 

(a) Until 1892 there were no significant acts of jurisdiction speci
fically referable to the PNL group. This is explained by Chile on the 
ground that owing to the sparseness of the population and the character 
of the region, no exercise of authority on the islands was called for. 
Argentina has maintained that her presence in the Beagle Channel area 
was, during this period and even earlier, more conspicuous than that of 
Chile owing to the founding of Ushuaia in 1884; the assumption of 
authority in Staten Isand; the functioning of various scientific expedi
tions in the area; and the flow of water traffic which, while moderate, 
was predominantly in Argentine vessels. This is in keeping with Argenti
na's emphasis on the importance of "maritime" jurisdiction as a focus of 
enquiry. However, she does not claim at any time to have engaged in 

<121> These documents, numbering 320 and running to 572 pages, are reproduced in 
chronological order from 1826 to 1971 in the Chilean Memorial, vol. III. Approximately 
two-thirds are devoted to the period 1881-1915, of which some 110 are prior to 1906. 
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any acts of jurisdiction or to have maintained any presence in the PNL 
group as such. 

(b) Beginning in 1892, owing partly to the discovery of auriferous 
deposits on Lennox and Nueva Islands, and partly to a more positive 
attitude on the part of the Chilean authorities in Punta Arenas (Straits of 
Magellan), there began a series of administrative activities on the part of 
Chile. Thus in 1892 a decree fostering colonization was published in the 
Official Gazette of the Republic, and a sub-delegation was established 
on Lennox Island; in 1894 a system of land leases through public auc
tion was inaugurated as a consequence of a law of 1893, also published 
in the Official Gazette; in 1896 a concession on Picton was granted to a 
British settler of distinction, Thomas Bridges; in 1905 a postal service 
was established. Indeed, in the period extending from 1892 through 
1905, numerous official documents dealt with acts of jurisdiction in the 
three islands and many of them described the islands as lying south of 
the Beagle ChanneI.<128) Particularly revealing is the comprehensive Re
port of 1892 by Governor Sefioret on the founding of Puerto Toro on 
Navarino Island opposite Picton, -a Report sent to the Chilean Minis
ter for Foreign Affairs and equally published in the Official Gazette of 
the Republic of Chile. Motivated by the need to investigate the activities 
of the gold miners on Lennox Island, it contained a detailed description 
of various islands described as being south of the Beagle Channel, in
cluding the PNL group, and provided reasons for their colonization as 
part of the complex of southern islands which, without hesitation, were 
assumed to be Chilean (Chilean Memorial, vol. III, Document 28, p. 41). 
During the ensuing years Chile engaged in many other State activities, 
customarily associated with the existence of sovereignty, such as the 
provision of public medical services and education, the exercise of civil 
and criminal jurisdiction-etc. 

(c) Chile contends, and the evidence appears to support the con
tention, that most of these activities (which were openly carried out) 
were well known to the Argentine authorities. Thus in the period be
tween 1892-1898 the Argentine Governor at Ushuaia specifically and on 
several occasions drew the attention of the authorities in Buenos Aires 
to various Chilean acts on the islands, but without eliciting any positive 
reaction. According to Chile, at no time did Argentina register any reser
vation of rights, or initiate any protest, until 1915, and even this protest 
was limited to two of the three islands. 

(d) Chile further fortifies her contentions by citing several Argen
tine official Decrees dealing with the Administrative Divisions of the 
Argentine National Territories, issued in the period between 1883 and 
1904. None shows the PNL group as being under Argentine adminis
trative control. This is all the more significant inasmuch as the Decrees 
indicate specific boundaries. The southern boundary of the department 

028> Chile has placed particular emphasis on the following documents dealing with 
this period: Chilean Memorial, vol. III, Documents 24, 25, 28, 64, 67, 86, 88, 102, 114 (a), 
133, 152; Oral Proceedings, VF./5, p. 123. 
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of which U shuaia is designated as the Capital is stated to be "Beagle 
Channel, boundary with Chile"-(Chilean Counter-Memorial, vol. II, 
Annex 368, pp. 131-132}-and see supra, paragraph 97 (iv). Likewise a 
critically significant quasi-official Argentine map appearing in 1886, 
dealing specifically with the "Govemorate of Tierra del Fuego and the 
Malvinas", failed to depict any part of the PNL group as falling under 
Argentine govemorship029)_ 

167. Cast against this background (and it could be filled in with 
other types of evidence) the Chilean legal position emerges. Stated suc
cinctly it is that: 

In these circumstances the Argentine failure to protest for 34 years after the 
conclusion of the Treaty constituted an adoption or recognition of the allocation 
effected by its provisions.030> 

And after denying that Chile was relying on the concept of estoppel, it 
was explained that: 

The Chilean Government is relying upon the conduct of the Parties as a source 
of guidance in the interpretation of the Treaty. The subsequent conduct of the two 
Governments, confirms the Chilean interpretation of the Treaty, if it be the case that 
the textual approach is not considered to be conclusive.C 131> 

168. In keeping with her general emphasis on "maritime jurisdic
tion" Argentina, as previously stated, maintains that her presence in the 
whole area was more significant than that of Chile, -without however 
claiming that she exercised authority in any of the three islands. In 
general, she does not dispute the accuracy of the Chilean claim to have 
exercised such authority in the manner indicated earlier, although she 
asserts that many of the alleged concessions were merely paper claims. 
Her basic objections to the Chilean thesis rested rather more on legal 
than factual grounds. They are as follows, and the Court's views on 
them are given below in paragraph 169: -

(i) First and foremost Argentina invokes the express terms of the 
Vienna Convention, Article 31, paragraph 3 (b), which spec
ifies that in interpreting a treaty 

There shall be taken into account, together with the context: 

(b) Any subsequent practice in the application of the Treaty which 
establishes the agreement of the Parties regarding its interpretation. 

029> This map (shown on Chilean Plate 34 and Argentine Plate 18) has been cited 
earlier to illustrate different points-see supra, paragraphs 65 (e), 148, and 157 (d). Produ
ced in 1885, it was published in 1886 in Buenos Aries in the Atlas of the Instituto Geografi
co Argentino, "under the auspices of the Honourable National Government". That a 
similar map, similarly published under the same auspices some nine years later, and 
depicting the same Govemorate (Chilean Plate 63), showed a "Popper" line (see n. 118 
above), was merely an example of the same process as that described in paragraphs 156-
160 supra. These two maps are commented on further in paragraph 157 (d); and see also 
n. 117. 

0 30> Oral Proceedings, VR/7, p. 23. 
0 31 > Oral Proceedings, VR/7, p. 23. 
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The key word in this article, according to Argentina, is "agree
ment", and the Protocol of 1893 (see supra, paragraphs 73-78) 
is cited as a typical illustration of what was intended. She 
interprets the Convention as requiring a manifestation of the 
"common will" of the Parties and denies that the "unilateral 
acts" of Chile can be said to manifest any kind of agreed 
interpretation or common will. This being so, she asserts that 
the entire Chilean argument lacks relevance. Chile's answer to 
this line of reasoning takes the form of a simple denial of the 
meaning of the Vienna Convention advanced by Argentina. 
The concept of "agreement" in the clause cited does not re
quire a formal "synallagmatic" transaction. It means consen
sus, and can be satisfied if "evidenced by the subsequent prac
tice of the Parties which can only involve the acts, the 
conduct, of the Parties duly evaluated" (Oral Proceedings, 
VR/19, p. 184). The agreement, so Chile maintains, stemsfrom 
conduct-in this instance from the open, persistent and un
disturbed exercise of sovereignty by Chile over the islands, 
coupled with knowledge by Argentina and the latter's silence. 
In support of this conclusion, Chile points out that it would be 
quite inconceivable for a State to seek agreement in the exer
cise of its asserted sovereign rights. By their very nature such 
rights are unilateral and intended to be exclusive to the State 
performing them; -put concretely, a State does not ask 
another State's agreement to establish a postal service or to 
exercise civil and criminal jurisdiction. 

(ii) Argentina's second argument is tied to the first and consists in 
a denial that any relevance can be attributed to Argentine 
silence. This silence can be put down to an attitude of reason
able and prudent restraint during a period of tension and can
not therefore be considered as evincing consent to Chile's 
acts, or agreement with the interpretation she seeks to place 
on them. To this Chile replies that Argentine "motives" are 
legally irrelevant, especially as her reticence and her failure to 
speak out on an issue as important as that of the exercise of 
sovereignty under a treaty is admitted to have been due to 
deliberate policy. 

(iii) Finally, Argentina maintains that all non-agreed acts unilater
ally performed by one Party are irrelevant when a boundary 
treaty provides for its own measures of demarcation. Until 
such measures are taken, there are zones of doubt and uncer
tainty and the other Party is on notice of this fact. She con
tends that the process of allocating sovereignty is not finished 
when the Treaty is signed and ratified. That would only be the 
first step, and therefore the activity or non-activity of a Party 
during the time when demarcation is pending is not "very 
useful evidence, -for the final, legally authoritative, meaning 
of the Treaty is still to be made known by the authority con-
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stituted by both Parties for that very purpose" (Oral Pro
ceedings, VR/13, p. 172).(132) 

169. The Court's views on the above described Argentine argu
ments, briefly stated, are as follows: 

(a) Regarding paragraph 168, heads (i) and (ii), the Court cannot 
accept the contention that no subsequent conduct, including acts of 
jurisdiction, can have probative value as a subsidiary method of inter
pretation unless representing a formally stated or acknowledged "agree
ment" between the Parties. The terms of the Vienna Convention do not 
specify the ways in which "agreement" may be manifested. In the con
text of the present case the acts of jurisdiction were not intended to 
establish a source of title independent of the terms of the Treaty; nor 
could they be considered as being in contradiction of those terms as 
understood by Chile. The evidence supports the view that they were 
public and well-known to Argentina, and that they could only derive 
from the Treaty. Under these circumstances the silence of Argentina 
permits the inference that the acts tended to confirm an interpretation of 
the meaning of the Treaty independent of the acts of jurisdiction them
selves. 

(b) Regarding paragraph 168, head (iii), the Court equally cannot 
agree with the Argentine contention that merely because the Treaty 
provides procedures for demarcation on the ground, no subsequent con
duct of the Parties, including acts of jurisdiction, can have any probative 
value. The purpose of such procedures is not to delay the allocation of 
sovereign rights over territories, which it is the very object of a bound
ary treaty to determine, but simply to make adjustment of such partic
ular lines as may not be sufficiently clear from the necessarily general 
terms of the Treaty, -that is to say lines which can be adjusted in the 
light of purely local conditions without affecting the principles on the 
basis of which they were adopted. True, this may affect the application 
of the terms of the Treaty within an already allocated area, but this is a 
far cry from concluding that the Treaty itself is inoperative for as long as 
delays, tardiness or other circumstances hold up the demarcations, and 
that in the meantime it creates no capacity for either Party to act within 
the area it considers allocated to it033). 

170. Two further points are made by Argentina: (a) she asserts 
that through the publication of certain Argentine cartography, Chile was 
put on notice that Argentina did not agree with the Chilean interpreta
tion of the Treaty (the maps referred to are the "Pelliza" map, those of 
Paz Soldan and the later "Latzina" and "Hoskold" maps-the Court's 
comments on these maps will be found in paragraphs 126-128, 149, 153, 

<132i The Argentine written Reply, paragraph 40 at pp. 215-216, contains a particularly 
trenchant summary of Argentina's position. 

<133
> These observations, although the Court has thought it desirable to make them, 

are really in the nature of obiter dicta since (see paragraph 78 supra) the 1881 Treaty 
makes no provision for any demarcation of the boundary in the Beagle Channel region, 
-a fact which tends to bear out the conclusion reached earlier (paragraphs 94ff.) that the 
negotiators were in no doubt as to what it was. 
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157 and 159 above); (b) Argentina argues further that as "soon as it was 
obvious that there was a difference of opinion between the two coun
tries as to the proper interpretation of Article III . . . there took place 
the negotiations of 1904-05 with a view to its settlement" (Counter
Memorial, p. 411), -and while these negotiations failed, Argentina yet 
insists that they are significant as disclosing a lack of concurrence on the 
meaning of the Treaty. 

171. The Court cannot accept the implications that Argentina 
seeks to derive from these two points. The mere publication of a number 
of maps of (as the Court has already shown) extremely dubious standing 
and value, could not-even if they nevertheless represented the official 
Argentine view-preclude or foreclose Chile from engaging in acts that 
would, correspondingly, demonstrate her own view of what were her 
rights under the 1881 Treaty, -nor could such publication of itself 
absolve Argentina from all further necessity for reaction in respect of 
those acts, if she considered them contrary to the Treaty. In the same 
way, negotiations for a settlement, that did not result in one, could 
hardly have any permanent effect. At the most they might temporarily 
have deprived the acts of the Parties of probative value in support of 
their respective interpretations of the Treaty, insofar as these acts were 
performed during the progress of the negotiations. The matter cannot be 
put higher than that. 

172. The important point throughout is not whether Argentina was 
under a duty to protest against Chilean acts in order to avoid the loss of 
the islands because of unilateral acts performed outside the terms of the 
Treaty (which obviously could only be devoid of legal effect): the impor
tant point is that her continued failure to react to acts openly performed, 
ostensibly by virtue of the Treaty, tended to give some support to that 
interpretation of it which alone could justify such acts. 

173. An additional argument needs to be considered, based on 
Article VI of the Treaty-(for text see paragraph 15 above). It has been 
suggested that this Article strips all confirmatory evidence, whether in 
the form of cartography or acts of jurisdiction, of any probative value. 
Article VI of the Treaty, commented on in paragraph 19 supra, provides 
that the two Governments shall perpetually exercise full dominion over 
the territories which respectively belong to them "according to the pres
ent arrangement", and that any dispute shall be submitted to the deci
sion of a friendly Power, but that in any case "the boundary specified in 
the present Agreement will remain as the immovable one between the 
two countries"-(stress added). The argument appears to be that the 
words italicised, and forming part of the conventional relations between 
the Parties, are sufficient to act as notice to both that their rights cannot 
be altered or affected in any way by the unilateral acts of either. The 
Treaty and the Treaty alone is controlling. 

17 4. The Court cannot accept this line of reasoning. It is clear that 
the Treaty is controlling, but the critical issue is, what does the Treaty 
mean? In the event of a dispute, as in the present case, the Parties are 
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not concerned with the immovable character of the frontier but with the 
problem of what the frontier is. This is precisely the question that has to 
be decided. The true effect of Article VI is that, pending arbitration in 
the event of a dispute, the boundary cannot be changed by the unilateral 
action of either Party: nor could a Party be permitted to adduce evi
dence in support of the existence of a right to do so, -for Article VI 
negates any such right. But the question in the present case is not one of 
attempting to change the boundary, but of determining what the bound
ary is. For that purpose (the matter having been submitted to arbitra
tion, the Parties must be free to adduce any relevant and legally admissi
ble evidence they can, in support of their respective views, -and for the 
reasons already stated the Court thinks that evidence of acts of jurisdic
tion performed by either Party in the disputed area is relevant and 
legally admissible-not to alter the rights granted by the Treaty or to 
add to these, or create new rights-but in confirmation of the validity of 
that interpretation of the Treaty which is alleged to have the effect of 
conferring the rights concerned. Article VI could not operate to prevent 
this completely normal process without impeding the very courses of 
arbitration which the Article itself provides for. 

175. The Court therefore, after a review of certain of the principal 
aspects of the matter, holds that, as with the cartography of the case, 
evidence of the acts of jurisdiction performed by Chile is admissible and 
tends to confirm and corroborate the conclusions the Court has reached, 
affirming her title to the PNL group. 

* * * 

V. Dispositif 

176. Accordingly, 

THE COURT OF ARBITRATION, -

Taking into account the foregoing considerations, and more parti
cularly for the reasons given in paragraphs 55-111, -

UNANIMOUSL y(a) 

1. Decides 
(i) that Picton, Nueva and Lennox Islands, together with their 

immediately appurtenant islets and rocks belong to the Repu
blic of Chile(b); 

(ii) that the red line drawn on the attached chart, entitled "Bound
ary-Line Chart"-which forms an integral part of the present 
Decision (Compromiso of 22 July 1971, Article XII (!))-con
stitutes the boundary between the territorial and maritime ju
risdictions of the Republics of Argentina and Chile respec-

Cal See Section F of Part I (Report of the Court). 
Cbl This wording corresponds to that of the Parties' Requests-Part I (Report), Sec

tion C, Articles 1(1) and (2). 
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tively, within the limits of the area bounded by the straight 
lines joining the co-ordinate points ABCDEF specified in Ar
ticle I (4) of the said Compromiso, and known as the "Ham
mer" (Decision, paragraph I); 

(iii) that within this area the title to all islands, islets, reefs, banks 
and shoals, if situated on the northern side of the said red line, 
is vested in the Republic of Argentina; and if situated on the 
southern, in the Republic of Chile; 

2. Determines-( Compromiso, Article XII (3))-that in so far as 
any special steps are necessary to be taken for the execution of the 
present Decision, they shall be taken by the Parties, and the Decision 
shall be executed, within a period of 9 months from the date on which, 
after ratification by Her Britannic Majesty's Government, it is commu
nicated by the latter to the Parties, together with the Declaration consti
tuting it the Award specified in Article XIII (1) of the Compromiso; 

3. Directs the Parties 

(i) to inform it, through the Registrar of the Court, of the steps, 
legislative, administrative, technical, or other, which they 
deem it necessary to be taken by either or both of them, in 
order to execute the present Decision; 

(ii) to inform the Court in due course, and in any event within the 
period specified in paragraph 2 of this Dispositif, of the steps 
actually taken by them, respectively, for the execution of the 
Decision; 

4. Declares, having regard to Article XV of the Compromiso, that 
the Court 

(i) continues in being for the purposes specified in paragraph 3 of 
this Dispositif, until jt has notified Her Britannic Majesty's 
Government that, in the opinion of the Court, the A ward 
specified in Article XIII (1) of the Compromiso has been mate
rially and fully executed; 

(ii) remains at the disposal of the Parties for the purpose of giving 
them such guidance or instructions as they may require in 
order duly to implement the A ward. 

Done in Geneva this 18th day of February 1977 in a single copy for 
transmission to Her Britannic Majesty's Government in the United 
Kingdom in accordance with Article XII (1) of the Compromiso, accom
panied by the original of the Dispositif dated 31 January 1977 bearing 
the signature of the four then Members of the Court. 

(Signed) 
G. G. FITZMAURICE 
President 

(Signed) 
Philippe CAHIER 
Registrar 
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Judge Gros makes the following declaration*: -
1. I have reached the same conclusion as the Court about the 

interpretation of Article III of the Treaty of 1881, but by another road 
and with differences of approach that do not seem to me to call for 
detailed expression since the Court has not relied upon them, but which 
I would like briefly to indicate. 

2. The present territorial dispute between the two Parties must be 
viewed from within the complex of its development at the time-from 
1810-1881-and in particular from that of the very special relations 
existing between two States that every factor tends to bring together by 
reason of their common origins, ethical, political and social outlook and 
habits of thought in the widest sense. What is in question is not an issue 
of sovereignty in abstracto but-aflter seventy years of effort--of de
fining a frontier between Argentina and Chile extending over 5,000 kms. 
On the specific matter of the disputed islands, information concerning 
the negotiations of 1881 is still inadequate, but those of 1876 are well 
documented; and in that context there exists a firm proposal, put for
ward by the Government of the Argentine Republic, described as non
negotiable, and understood as such by the Chilean negotiator (Barros 
Arana Telegram of 5 July 1876 and Despatch of 10 July 1876, Chilean 
Annexes 21 and 22). This is of great importance, since Basis 3 of 1876 
was carried over to become the text of Article III of 1881. The responsi
bility for this text, in 1876, was the Argentine Government's; and it is 
this same text, as also the accompanying circumstances, explanatory 
incidents of the negotiations, and the way in which the latter developed, 
together with the official commentaries which were to follow in 1876 
and 1881, that constitute the sources for the interpretation of the clause 
that attributes the disputed islands. 

It is by talcing into account all 1he aspects of those negotiations in 
1876-1881, and the special social context of the international relations 
between the two States, that the intention of the Parties may be redis
covered in the text of Article III-an intention confirmed by the decla
ration of the political personalities responsible in the matter of the fron
tier. It is this whole complex comprising the text, its historical origins, 
the general political circumstances of the negotiation, and the explana
tion given by the negotiators and statesmen, which decided me to vote 
for the Decision of the Court. 

3. One of the consequences of this approach to the case is a 
different appraisal of the use to be made of cartography and the acts of 
the Parties subsequent to the Treaty. 

The Parties having chosen in 1876 and 1881 not to make any map, 
or even a sketch of the frontier in the islands, the Treaty is therefore a 
treaty without a map. After the Treaty no map at all became the subject 
of a joint discussion or study during the progress of the dispute, or 
which could in my view be used to elucidate the meaning of a provision 
of the Treaty which has already been interpreted by the Court on the 

* The original French text, signed by Judge Gros, is in the keeping of the Registrar. 
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basis of the intention of the Parties as revealed by the text itself. How
ever, since the two Governments had devoted a very large part of the 
written submissions and the pleadings to the question of cartography as 
corroborative evidence in case difficulties or defects in the interpreta
tion of the Treaty should make that necessary, the Court proceeded to a 
study in depth of that aspect of the matter. Personally, while recogniz
ing the interest and utility of that study, I would point out, on the one 
hand, that it was not necessary from the legal point of view once the 
meaning of Article III had been decided on the basis of the text and of 
all the historical circumstances, and, on the other, that the Parties them
selves, at the time of the Treaty and in the years which followed, at
tached to that same non-concordant cartography only a minimal degree 
of interest (cf. the Chilean Minister for Foreign Affairs in 1892 when the 
British Minister at Santiago had submitted to him a probem concerning 
contradictory Argentine maps: documents 60a and 61b; Chilean An
nexes, pp. 187a and 188b). The maps submitted to the Court are facts 
which cannot by themselves prove anything against the Treaty when the 
meaning of the text is held to be or recognized as clear, and they should 
simply be considered within the context of the relations of the two 
Parties inter se as I have described them to be. In these special relations 
concerning frontier problems, the situation is as the Chilean Minister 
said, namely that "with such a precise description of the possessions of 
the two countries in the Treaty it [is] immaterial what geographers chose 
to publish on the subject"-speaking of two maps of which at least one 
is considered to be an official Argentine map (quotation from a docu
ment of 1892 cited above). 

Furthermore, the objections of principle put forward by the Argen
tine Government with reference to the question of maps as evidence of 
the meaning of the Treaty, appear to me to be based on a correct inter
pretation of a formal legal undertaking contained in Article VI of the 
Treaty of 1881. According to that Article (Decision of the Court, para
graph 15) the two Governments shall exercise their full sovereignty over 
the territories defined by the Treaty; thus no act imputable to one of the 
States can compromise that frontier, whether or not with intention to 
modify it, and it is difficult to see what effect such a unilateral act could 
have on the treaty rights of the other State, if those rights exist by virtue 
of the Treaty-and if they do not exist, cadit quaestio. Moreover, Arti
cle VI goes on to bind the Parties to submit to arbitration any dispute 
whatsoever arising out of the Treaty, stating expressly that "in any case 
the boundary specified [in the Treaty] will remain as the immovable one 
between the two countries". There is thus, consolidating Article 39 of 
the 1855 Treaty of Perpetual Peace, Friendship, Commerce and Naviga
tion, a permanent two-fold obligation between the two Parties, to nego
tiate and submit to arbitration all questions of their treaty relations 
concerning the frontier. The treaty relations, in conjunction with the 
special historically interwoven pattern resulting, above all, from the 
intra-American international law rule of uti possidetis juris interpreted 
and affirmed in the Treaty of 1881, render any unilateral act void of legal 
effect as a claim to, or evidence of a revision of the frontier as laid down 
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in the Treaty. For these reasons the study of the cartography, however 
interesting it may have been, appears to me devoid of legal relevance. 
The same applies a fortiori to the cartographical studies and technical 
analyses of the movements or tracks of ships in the area, contained in 
Annexes II and III to the Court's decision. 

4. It is clear that, for the reasons given in paragraphs 2 and 3 
above, I cannot follow the Court in its views concerning the conduct of 
the Parties after the Treaty, which is equally lacking in relevance, if 
account is taken of the treaty rela1ions and general principles of law 
binding on the Parties in the period under consideration. 

The conduct of the Parties can only be understood by looking to the 
effect which they themselves attributed to it at the time, and not by a 
retroactive introduction of principles totally alien to the attitude of the 
two States in question; and it is easy to see that neither the one nor the 
other attached importance to the acts of either in the islands region as 
regards the interpretation of Article III of the Treaty. When difficulty 
became apparent in 1904, the conduct of the Parties shows that they 
regarded the question of the frontier in the islands as remaining to be 
settled by negotiation; and the Crulean Government accepted this as 
something normal (cf. Chilean Documents 72, 73 and 74), without in any 
way relying on its acts in the islands .. The two Governments thus recog
nized, by that date at the latest, that the problem was one of the appli
cation of the Treaty. It does not seem to me possible to reconstruct a 
posteriori a present day interpretation of the relations between the Par
ties, in order to draw conclusions from these that are not based on what 
they really were. 

ANNEXES 

I. The 1967 Chilean Notes 
II. British inter-departmental exchanges, September 1915-January 1919 
IIA. Extracts from the Argentine written Reply 

III. Sea-traffic to and from the eastern Beagle Channel region 
IV. The tracing of the boundary-line 
V. ( 1) Inaugural speech of the President of the Court, Alabama Room, Geneva, 7 Sep

tember 1976; and (2) closing speech at the end of the oral hearing, 23 October 1976 

ANNEX I 

The Chilean Notes of 11 December 1967, exclusive of Annexes B-D thereto 
(see Decision, paragraph 2) 

CHILEAN AMBASSADOR IN LONDON TO THE BRITISH FOREIGN SECRET ARY 

London, 11th December, 1967. 

No.43 
VSC/BS 

MONSIEUR LE MINISTRE, 

I have the honour, on the instructions of my Government, to refer to the General 
Treaty of Arbitration of 1902 between Chile and the Argentine Republic, under which 
Your Excellency's Government were good enough, as recently as 1966, to render such 
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important service to the cause of good relations between Chile and the Argentine Repub
lic. As Your Excellency is aware, the Award which Her Majesty's Government then 
delivered has been fully implemented by both Parties. 

I enclose (Annex A) an English translation of a Note that the Minister for Foreign 
Affairs of Chile is delivering to H.E. the Ambassador of the Argentine Republic in San
tiago, in which he refers to another dispute between the two countries. As Your Excellen
cy will observe, the Argentine Republic has been questioning the sovereignty of Chile 
over certain islands and islets in the region of the Beagle Channel, thus giving rise to the 
present dispute. 

I also enclose English translations of the three Protocols of 1915, 1938 and 1960 
(Annexes B, C and D)* referred to in the above-mentioned Note, by which the Govern
ments of Chile and of the Argentine Republic attempted to arrange for a judicial solution 
of this dispute but without success. 

In the Note of the Minister for Foreign Affairs of Chile to the Ambassador of the 
Argentine Republic, enclosed herewith, mention is also made of further and repeated 
negotiations during the past three years, which have also proved to be fruitless. Thus the 
default of agreement between the Parties is made abundantly clear. 

As it is imperative to find an early solution to this dispute, and having regard to the 
above-mentioned default of agreement, the Government of Chile have decided to have 
recourse to Her Majesty's Government as permanent arbitrator under the 1902 General 
Treaty of Arbitration, and in this connection to invite them to intervene as Arbiter in the 
manner provided for in Article 5 of that Treaty. 

Accordingly, and under the formal instructions of my Government, I have the honour 
to request Her Majesty's Government to exercise in relation to the aforesaid dispute the 
arbitral functions entrusted to them in 1902 and graciously accepted by the British Sove
reign in 1903, and to initiate therefore the proceedings provided for in the 1902 Treaty. 

May I avail myself of the opportunity of stressing the importance which the Govern
ment of Chile attaches to this renewed assistance by Her Majesty's Government towards 
the maintenance of friendly relations between Chile and the Argentine Republic and 
generally to the furtherance of the cause of peaceful settlement of international disputes. 

I have the honour to be, with the highest consideration, 

Monsieur le Ministre, 

The Rt. Hon. George Brown, M.P., 
Principal Secretary of State for Foreign Affairs, 
Foreign Office, 
Whitehall, 
S.W.l. 

Your Excellency's obedient Servant, 
Victor SANTA CRUZ 
Ambassador of Chile 

ANNEX A TO ANNEX I (see above) 

CHILEAN FOREIGN MINISTER TO ARGENTINE AMBASSADOR IN SANTIAGO 

Santiago, 11th December, 1967. 

MONSIEUR L' AMBASSADEUR, 

As Your Excellency is aware, the Government of the Argentine Republic have been 
questioning the sovereignty of Chile over certain islands and islets stituated in the region 
of the Beagle Channel. 

* Not now annexed. 
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I may recall that in the past century, after prolonged. discussions between our two 
Governments concerning their territorial limits, they signed on the 23rd July, 1881, the 
Boundary Treaty which put an end to those discussions. 

This Treaty, which determined. the immovable frontier between the two countries, 
refers to the southern part of the Continent in the provisions of its Articles 2 and 3, which 
read as follows: 

"Article II. In the southern part of the Continent, and to the north of the Straits 
of Magellan, the boundary between the two countries shall be a line which, starting 
from Point Dungeness, shall be prolonged by land as far as Monte Dinero; from this 
point it shall continue to the west, following the greatest altitudes of the range of 
hillocks existing there, until it touches the: hill-top of Mount Aymond. From this point 
the line shall be prolonged. up to the intersection of the 70th meridian with the 52nd 
parallel of latitude, and thence it shall continue to the west coinciding with this latter 
parallel, as far as the divortia aquarum of the Andes. The territories to the north of 
such a line shall belong to the Argentine Republic, and to Chile those extending to the 
south of it, without prejudice to what is provided. in Article III, respecting Tierra del 
Fuego and adjacent islands. 

"Article Ill. In Tierra del Fuego a line shall be drawn, which starting from the 
point called Cape Espiritu Santo, in parallel 52°40', shall be prolonged. to the south 
along the meridian 68°34' west of Greenwich until it touches Beagle Channel. Tierra 
del Fuego, divided in this manner, shall be Chilean on the western side and Argentine 
on the eastern. As for the islands, to the Argentine Republic shall belong Staten 
Island, the small islands next to it, and the other islands on the Atlantic to the east of 
Tierra del Fuego and of the eastern coast of Patagonia; and to Chile shall belong all 
the islands to the south of Beagle Channel up to Cape Hom, and those to the west of 
Tierra del Fu ego." 

The provisions above quoted recognised. the sovereignty of Chile over all the territo
ries extending to the south of the boundary line described in Article 2, subject only to the 
specific exceptions established in Article 3. 

The full sovereignty of Chile in this southern extremity of the Continent, which the 
1881 Treaty together with its correct interpretation and fulfilment came to confirm, was 
not disputed by Argentina during the decades after the signature of that instrument. 

Only at the start of the present century, and on the basis of varying and sometimes 
contradictory interpretations of the 1881 Treaty, did some disposition manifest itself in 
Argentina to question Chile's title to Picton and Nueva Islands and adjacent islets, over 
which Chile was-and still is-exercising full sovereignty. Argentina did not then express 
doubts on Chile's title to Lennox Island. 

Notwithstanding that the Government of Chile have always been-as they are now
absolutely convinced of their rights over the islands and islets in question, they agreed to 
seek together with the Government of the Argentine Republic a formula which would lead 
to an arbitral solution of the question ultimately raised by the latter concerning Chile's 
title to those islands and islets. 

Following extended. negotiations, on the 28th June, 1915, a Protocol was signed in 
Buenos Aires in accordance with which the Government of His Britannic Majesty was to 
be asked to determine to which of the High Parties "belonged sovereignty over the islands 
of Picton, Nueva, Lennox and adjacent islets and islands lying in the Beagle Channel, 
between Tierra del Fuego to the north and Dumas Peninsula and Navarino Island to the 
south." 

As it may be observed, in this instrument the Argentine Republic sought to place in 
doubt the Chilean title to Lennox Island. 

This Protocol, for reasons which it is not necessary to elaborate, was not completed 
and did not come into operation, and thus this attempt to reach a solution was frustrated. 

A similar result befell the Agreement which, with the same object in view and in the 
same terms, was signed in Santiago by the Ministers for Foreign Affairs of both countries, 
on the 4th May, 1938. The distinguished North American jurist, which the Instrument 
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named as arbitrator, was unable to take up his functions for reasons which are well known 
to Your Excellency's Government. 

About fifteen years later, both Governments entered into new discussions on the 
matter, but these were no less inconclusive. 

Negotiations were resumed in 1959 and on the 12th June, 1960, another Protocol was 
signed in Buenos Aires with a view to resolving the dispute. In accordance with this 
instrument and in the terms there set out, it was decided to place the dispute before the 
International Court of Justice. In the text of this document Argentina no longer persists in 
her pretentions to Lennox Island. 

The fate of this Agreement was no better than that of its predecessors; neither the 
Chilean Congress nor the Congress of the Argentine Republic gave it the necessary 
approval and thus the solution of the dispute was once more postponed. 

This was the position when by a Note dated 30th October, 1964, Your Excellency's 
Government informed the Government of Chile that "they had decided to submit the case 
of the Beagle Channel to the International Court of Justice". When transmitting this 
"formal decision to have recourse to the principal judicial organ of the United Nations", 
the Argentine Foreign Minister expressed in the name of his Government their hope that 
steps would be taken to place this matter before that Court. 

The Government of Chile immediately expressed their concurrence in this Argentine 
initiative, which gave promise once more of the solution that had been sought unavailingly 
for so many years. Evidence of this is contained in the Declaration signed by the Ministers 
for Foreign Affairs of Chile and the Argentine Republic on the 6th November, 1964, in 
which they expressed their willingness "to initiate conversations with a view to reaching 
the necessary agreement to submit the case to the Court in question". 

These conversations began, on the initiative of the Government of Chile, early in 
1 %5. Your Excellency's Government are aware of the many negotiations that, as a result 
of the Joint Declaration, took place in order to reach that agreement. 

I should like to point out that in spite of the determined and constant efforts of Chile 
to facilitate the course of these negotiations and reach the required agreement, the dispute 
is still unsettled and we have not advanced one step towards the preparation of a formula 
which would have led to its solution. The common desires which inspired the two Govern
ments when signing the Joint Declaration of 6th November, 1964, have therefore been 
frustrated, and that Declaration has proved to be no more than another abortive attempt 
to find the terms for a solution. Thus the default of agreement between the Parties is 
evident. 

The prolongation of this dispute disturbs the cordial relations between both countries 
and leads to the risk of serious incidents. 

In these circumstances, the Government of Chile are glad to be able to recall that the 
General Treaty of Arbitration, signed by our two Governments on the 28th May, 1902, 
establishes the very procedures appropriate for the solution of a difference such as that 
which is now our concern. And this instrument has demonstrated its efficacy, for very 
recently the Award delivered under the provisions of this General Treaty gave final 
resolution to another dispute between our two Nations. 

The Government of Chile, determined as they are to reach a final solution of this 
longstanding dispute in the region of the Beagle Channel through legal means, and faithful 
in their observance of International Agreements, have decided to invoke the aforesaid 
Chilean-Argentine General Treaty of Arbitration. Having recourse to the right conferred 
on them by Article 5 of that instrument, they are requesting Her Britannic Majesty's 
Government to exercice in relation to that dispute the arbitral functions which Chile and 
Argentina entrusted to them in 1902. 

In deciding to exercise the right confered upon them by Article 5 of the General 
Treaty of Arbitration, the Government of Chile are seeking a legal solution and also, as 
Your Excellency will certainly appreciate, the removal of every obstacle that may disturb 
or delay the ample and general co-operation between Chile and Argentina, so necessary 
for the full development of both Nations. 
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I avail myself of this opportunity to renew to Your Excellency the assurances of my 
highest and most distinguished consideration, 

(Signed) Gabriel VALDES S, 

H.E, Senor Don Manuel E Malbran, 
Ambassador Extraordinary and Plenipotentiary of Argentina, 
Santiago, 

ANNIB:XII 

British inter-departmental exchanges, 
September 19Hl-January 1919 
(see Decision, paragraph 89) 

No, l 

MINUTE BY THE HYDROGRAPHER OF THE BRITISH ADMIRAL TY, 
SEPTEMBER 1918 

With reference by my minute of 18th September 1915 on FO, papers 9th June 1915, 
(formerly M,04488) in which I observed that a further investigation on the subject of the 
Beagle Channel Controversy might furnish further evidence, a most exhaustive examina
tion has now been carried out in this Department which it is hoped will throw further light 
upon this important question, but before submitting the result and conclusions for consid
eration it is most desirable to ascertain if the question of arbitration has altered in any 
material point from the aspect which it assumed to their Lordships on 1st October 1915 
(see letter of that date to Foreign Office herein), 

No.2 

l F. PARRY 
Hydrographer 

LETTER, THE SECRET ARY OF THE BRITISH ADMIRAL TY TO THE 
BRITISH FOREIGN OFFICE, 9 SEPTEMBER 1918 

9th September, 1918. 

Dear Sperling, 

In September 1915 we had some semi-official correspondence about the Beagle 
Channel Arbitration, and on the information you then gave we said in an official letter of 
1st October 1915 (M.04488) that we unders1ood that Argentina and Chile had agreed to 
defer the definite submission of the matter to H ,M. Government until after the war. 

Can you say if this is still the position? The reason we want to know is that the 
Hydrographer has since accumulated some further data on the subject, which he might 
work up into a considerable statement if there were any chance of the arbitration coming 
on at an early date. If however that is improbable it would hardly be worth his while to do 
it when there are plenty of more important things to attend to, especially as still further 
data may be discovered. 

Your sincerely, 
W. F. NICHOLSON. 
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No.3 

LETTER, THE BRITISH FOREIGN OFFICE TO THE SECRET ARY OF THE 
BRITISH ADMIRALTY, 26 SEPTEMBER 1918 

Foreign Office, S.W.l 
September, 26, 1918. 

Dear Mr. Nicholson, 

In Sperling's absence I am replying to your letter to him of September 9th about the 
Beagle Channel Arbitration. 

The position has not altered since 1915, that is to say His Majesty's Government are 
not officially pledged to accept the arbitration and it is understood that in any case we 
shall not be asked to do so by the two Governments until after the war. As a matter of fact 
the Protocol between Argentina and Chile agreeing to settle the dispute by arbitration 
appears not yet to have passed the Lower Chamber at Buenos Aires and you will see from 
the enclosure in a despatch from Sir R. Tower-a copy of which is now being sent to the 
Admiralty-that there is some reason to think that the matter may never come to arbitra
tion in the end. 

In view of the above mentioned despatch we are acting on a suggestion which the 
Director of Military Operations made some time ago and are asking confidentially for the 
views of Sir Thomas Holdich who was the Chief Commissioner on the Chile-Argentina 
Boundary Commission of 1901 and who passed through the Beagle Channel in that year. 

In the circumstances it would seem hardly worth while for the Hydrographer to 
subordinate other important work to the preparation of a statement on the Beagle Channel 
dispute at the present time. 

No.4 

Your sincerely, 
Richard SEYMOUR. 

LETTER, THE BRITISH UNDER-SECRETARY OF STATE FOR THE FOREIGN OFFICE 
TO SIR THOMAS HOLDICH, 26 SEPTEMBER 1918 

The Under-Secretary of State for Foreign Affairs presents his compliments to Sir 
Thomas Holdich and begs leave to state that the possibility has arisen of His Majesty's 
Government being invited at a future date to act as arbitrator in a boundary dispute 
between Chile and Argentina respecting the Beagle Channel. Mr. Balfour would be grate
ful if he might be furnished with Sir T. Holdich's views on the matter at issue, as he 
understands that in the course of the work of the Commission which investigated the 
Chile-Argentina boundary in 1901, Sir Thomas passed through the Beagle Channel. 

The question which the two Governments concerned have proposed to submit to 
arbitration is defined as follows: -

"To which of the High Contracting Parties appertains the sovereignty over Pic
ton, New and Lennox Islands, the adjacent small islands and the islands which are 
situated in the Beagle Channel between Tierra del Fuego to the North and Dumas 
Peninsula and Navarino Islands to the South." 

The territorial limits of Chile and the Argentine Republic in Tierra del Fuego are, as 
Sir T. Holdich is aware, fixed by a line starting from Cape Espiritu Santo at latitude 52-40, 
and following longitude 68-34 West (Greenwich) to Beagle Channel. The Argentine Repub
lic owns Isle de los Estados and the other islands in the Atlantic and East of Tierra del 
Fuego and the wastes of Patagonia, while to Chile belong all the islands South of Beagle 
Channel down to Cape Horn and those west of Tierra del Fuego. The Argentine Republic 
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claims that the three islands of Picton, Lennox and Nueva are situated in the Atlantic and 
East of a line drawn from the Eastern end of the Beagle Channel to Cape Hom, while 
Chile maintains that the Beagle Channel continues East between the mainland and the 
Eastern extremity of Picton Islands, and that therefore these islands lie South of the 
Beagle Channel and West of a line drawn from its Eastern extremity to Cape Hom. 

The question therefore resolves itself virtually into the determination of the Eastern 
end of Beagle Channel. 

Should Sir T. Holdich be able, from his personal knowledge of the region, to express 
a view of the position of the end of the Channel and on the conflicting claims of the two 
Republics, Mr. Balfour will much appreciate his assistance in the matter. 

Foreign Office, S.W.l. 
September26th 1918 

No.5 

LETTER, SIR THOMAS HOLDICH TO THE BRITISH UNDER-SECRETARY OF STATE 
FOR THE FOREIGN OFFICE, 30 SEPTEMBER 1918 

Royal Geographical Society, 
Kensington Gore, 
London, S.W.7. 

30 September 1918 

Sir Thomas Holdich presents his compliments to the Under-Secretary of State for 
Foreign Affairs and in reply to his No. 153002/2/A referring to the dispute between the 
Argentine and Chilean Republics concerning the sovereignty over Picton, New and Len
nox Islands, begs to submit the following statement. 

This dispute was informally discussed when I was navigating the Beagle Channel in 
the Argentine gun-boat Patria during the progress of the Chile-Argentina Boundary Com
mission in Patagonia; consequently I took note of the position of the islands in question. 

The vague geographical definitions which are at the very root of the dispute must 
necessarily have an arbitrary meaning given to them in order to arrive at any conclusion 
whatever. 

To the eastern "end of the Beagle Channel" the eastern "entrance" to that Channel 
must be assumed as the equivalent, and the: point to determine is, which is the eastern 
"entrance". The geographical position of Picton Island divides the eastern approach to the 
Channel into two actual entrances. That to the west of the island is the one to which 
Darwin refers in his "Voyage of a Naturalist round the World" as connecting the Goree 
roads (where the Beagle was anchored) with the Channel. That on the north-east side of 
the island is the one by which the Patria entered from Staten Island, and it is undoubtedly 
in my opinion the main or chief entrance. It was a grey misty afternoon but visibility was 
good enough to enable me to see the headlines both north (Cape Piu) and south of the 
entrance, and to note the shallowing of the water over the approach (there is no actual 
bar). This was certainly regarded as the entrance by the commander of the Patria at that 
time. Whether it was so regarded when the treaty of 1881 between the Chilean and 
Argentine Governments was made is only to be decided by historical references, which 
can be readily made if necessary (they will be found in "La Soberania Chilena en las islas 
al sur del Canal Beagle", published at Santiago de Chile in 1917), but I am strongly of 
opinion that it is modem practices in navigation and no.t historical references which 
should weigh most deciding a dispute of this nature. On the whole it is clear that the 
entrance which I noted between Cape Piu and the south-eastern extremity of Picton 
Island is the one which has been generally accepted and used by navigators. 
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A line drawn from the eastern "end" of Beagle Channel to Cape Horn must start from 
some fixed point. Again it must be assumed that the point in question is either at one end 
of the "entrance" or in the middle of it. It is not a matter of great consequence which point 
is selected. Talcing the middle point, this line would leave the islands of Picton and Lennox 
to the west and Nueva to the east of it. This would give the first two islands to Chile and 
the last to Argentina. Only a line drawn from the centre of the entrance on the south-west 
of Picton Island to Cape Horn could leave all three islands to the east and consequently to 
Argentina. Even then the question would arise whether these islands are south of the 
Beagle Channel. I think that clearly by "south" is meant "due south" and not south-east, 
and that consequently Nueva should be adjudged to Argentina by the terms of the treaty 
and not to Chile. But the expression "south of the Beagle Channel" does not include 
islands in that Channel, and here a discrepancy (one of many) arises between the official 
maps of the two republics and the terms of the treaty. Both maps (the latest Chilean map 
dates from 1911, but I have no Argentine map later than 1901) agree in carrying the 
boundary along mid-channel, leaving certain islands off the northern coast of Navarino to 
Chile. We may consequently assume that no question arises of interpretation of the treaty 
along this portion of the boundary. 

My opinion then is that the islands of Picton and Lennox should be adjudged as 
Chilean, and Nueva as Argentine under the terms of the treaty. Geographically no doubt 
all these islands belong to the same group but there are no ethnographical or political 
problems likely to arise from their possible separation, and the only question is one of 
naval strategy and security. Undoubtedly Argentine interests prevail in the Beagle Chan
nel. Harberton and U shuaia are important centres of sheep farming and their timber 
industry, and the navigation of the Channel is (or was) almost entirely Argentine. 

That Chile should retain a preponderating control of the eastern entrance by the 
occupation of all three islands under modem conditions of naval warfare (which admits of 
submarine bases) appears to be most inadvisable, so that, in spite of the difficulties which 
may be expected to arise from the division of a geographical group, the award of Nueva to 
Argentina appears more likely to lead to a satisfactory issue than any other. I may be 
permitted to add with reference to certain criticisms that have recently appeared that in 
my book "The Countries of the King's Award" I purposely made no reference whatever 
to the dispute. 

Sir, 

(Sgd) T. H. HOLDICH 
Pres. Royal Geographical Society. 

No.6 

LETTER, THE BRITISH UNDER-SECRET ARY OF ST ATE FOR THE FOREIGN OFFICE 
TO THE SECRETARY OF THE BRITISH ADMIRALTY, 9 OCTOBER 1918 

Foreign Office, S.W.l. 
October 9th, 1918. 

With reference to the letter from this department No. 153002 of the 25th ultimo, 
forwarding a despatch from His Majesty's Minister at Buenos Aires relative to the dispute 
between the Argentine and Chilean Governments regarding the sovereignty of certain 
islands in the Beagle Channel, and to the recent correspondence with Mr. W. F. Nicholson 
on the same subject, I am directed by Mr. Secretary Balfour to transmit to you herewith, 
to be laid before the Lords Commissioners of the Admiralty, a copy of correspondence 
with Colonel Sir. T. Holdich on this subject. 

In view of the opinion expressed by Sir T. Holdich which, as will be seen, differs in 
some important respects from that put forward in Dr. Moreno's memorandum, Mr. Bal
four would be glad if he might, notwithstanding the reply addressed to Mr. Nicholson on 
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the 26th ultimo, be favoured with a considered statement on the merits of the respective 
claims of the two Governments. 

A copy of a despatch which is being addressed to Sir R. Tower on this subject is 
enclosed herein; a similar letter is being sent to His Majesty's Minister at Santiago. 

No.7 

lam, 
Sir, 
Your most obedient, 
humble Servant, 
(Sgd.) (Illegible.) 

MINUTE BY THE HYDROGRAPHER OF THE BRITISH ADMIRALTY, 

20 DECEMBER 1918 

I attach 'herewith a memorandum on this subject based on researches which have 
been carried out in this Department. 

It will be seen that the conclusions arrived at in this memorandum differ from the 
views of the President of the Royal Geographical Society, and attention is drawn to the 
following remarks: -

(1) The geographical definitions which are alluded to as being vague in paragraph 3 
are not considered so in this Department. 

(2) It is not considered that any geographical definition found in the "Voyage of 
a Naturalist round the World" can possibly be as authoritative as those given by the 
Explorers in their original reports. 

(3) The statement that "modern practices in navigation" can be considered in this 
connection appears quite inadmissible. 

(4) It is not considered that this question is in any sense "one of naval strategy and 
security"; for such considerations, which obviously may vary from time to time, cannot 
possibly be allowed to affect interpretation of established Treaties. 

(5) It is to be observed that although this Department in its Memorandum has 
drawn attention to the existence of a legal problem arising out of acts of jurisdiction 
exercised by the Chilean Government over the three islands in question, this aspect has 
not been dealt with by the President of the Royal Geographical Society; and it is suggested 
that it is of sufficient importance to be referred for legal opinion. 

J. F. PARRY 
Hydrographer, 
20 December, 1918. 

Submitted to send Hydrographer's memo. to F.0. with covering letter at attached. 
Hydrographer concurs. 

W. F. NICHOLSON 
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No.8 

LETTER, THE SECRETARY OF THE BRITISH ADMIRALTY TO THE UNDER-SECRETARY OF 
STATE FOR THE BRITISH FOREIGN OFFICE, ENCLOSING THE HYDROGRAPHER'S 
MEMORANDUM, 28 DECEMBER 1918 

Sir, 

Admiralty, 
28th December 1918 

In reply to your letter of the 9th October 1918, No. 165125/2/A, I am commanded by 
My Lords Commissioners of the Admiralty to transmit herewith, to be laid before the 
Secretary of State for Foreign Affairs, a Memorandum by the Hydrographer of the Navy 
on the Beagle Channel. 

2. This Memorandum treats the subject exclusively from a geographical and hydro
graphical point of view, and so far as that aspect of the matter is concerned Their Lord
ships have nothing to add. 

3. Hit is the view of the Secretary of State for Foreign Affairs that other aspects 
need to be considered, and that Their Lordships' opinion on such aspects would be of 
value, I am to suggest that specific questions should be put to this department. 

No.9 

lam, 
Sir, 
Your obedient Servant, 
The Under-Secretary of State, 
Foreign Office, 
W. F. NICHOLSON. 

MEMORANDUM BY THE HYDROGRAPHER OF THE BRITISH NAVY 

With reference to the request of S. of S. for F.A. for a considered statement of the 
claims of the Argentine and Chilean Governments to sovereignty over Picton, Lennox and 
New Islands, (M.46549) the following memorandum is submitted. 

Before entering into a detailed discussion of the problems raised by the contending 
claims of the Argentine and Chilean Governments to sovereignty over the islands at the 
eastern entrance of the Beagle Channel, a brief review of the geographic and diplomatic 
history of the question will not, perhaps, be superfluous; for it is the opinion of the 
Hydrographic Department that the controversy turns upon a geographical problem, 
which, by its importance, entirely dominates all other aspects of the question. 

The Beagle Channel runs in an easterly and westerly direction along the 55th parallel 
of South latitude, through the archipelago of islands lying between the mainland of Tierra 
del Fuego and Cape Hom, and its existence was unknown until the early part of the 
19th century. 

After the discovery of the Magellan Straits in I 520, little attempt was made by either 
Spanish or English navigators to extend their explorations to the south of that waterway; 
although Garcia de Loayza and Drake were successful in their attempts to navigate into a 
higher latitude. In 1615, however, a Dutch expedition under Le Maire discovered that a 
passage between the Atlantic and Pacific Oceans existed to the South of Magellan Straits; 
the discoverer rounded Cape Hom, and returned to Europe by the Pacific and Indian 
Oceans. 

The results of Le Maire's voyage were confinned by a Spanish expedition, which set 
out three years later, under the command of Bartolome Garcia Nodal, Gonzalo Nodal and 
Diego Ramirez Arellano. Certain erudite persons, inclined to speculation, have asserted 
that the leaders of this latter expedition may justly be regarded as the first discoverers of 
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the Beagle Channel; but an examination of the arguments by which this statement has 
been supported is not necessary. The report of the voyage of the Nodales, written in 
Spanish, is vague and guarded in its wording; and the claims that these explorers were the 
first discoverers of the Beagle Channel is advanced by no more than an ingenious system 
of guess-work. 

In the 18th century, the expeditions of Cook, of L'Hermite, and of Bougainville, gave 
to Europeans a more accurate knowledge of the configuration of the archipelago that 
surrounds Cape Horn, but without actually discovering the waterway traversing it. 

In 1825, a British Expedition of two ships set out from Plymouth on a voyage of 
exploration to the coasts of South America. lbe "Adventure" was commanded by Cap
tain Philip Parker King, the leader of the expedition; the "Beagle" by Captain Pringle 
Stokes, who died on the voyage, and was succeeded by Captain Robert Fitzroy in this 
command. 

During the months of March, April and May, 1830, Captain Fitzroy in the "Beagle", 
acting independently of the "Adventure", discovered and explored the Beagle Channel. 

When leader of a subsequent expedition to the coasts of South America, Captain 
Fitzroy navigated in the Channel which he hadl previously explored, without adding to, or 
modifying, his original descriptions of its form and extent. 

During the 19th century, missionaries, Argentine and Chilean settlers, and the results 
of scientific expeditions in the French vessel "Romanche", and the Argentine vessel 
"Almirante Brown" enlarged our knowledge of the region, and confirmed opinions gener
ally held as to its barren, desolate and inhospitable nature. 

In the year 1881 a Boundary Treaty was dirawn up between the Chilean and Argentine 
Governments, wherein the continental and maritime boundaries of the two countries were 
laid down. 

Article 3 of this Treaty defines the boundary in the Beagle Channel; and, as the terms 
of the article have been the ground of the dispute, it is not inappropriate to quote in 
extenso: 

"Art. Ill Tierra del Fuego is divided by a line starting from Cape Espiritu 
Santo at latitude 52°40' south, and following longitude 68°34' west (Greenwich) to the 
Beagle Channel. Divided thus, Tierra del Fuego is Chilean to the west and Argentine 
to the east. In regard to the other islands, Isla de Ios Estados belongs to the Argentine 
Republic with the islets next it, and the other islands in the Atlantic and east of Tierra 
del Fuego and the coasts of Patagonia; while to Chile belong all the islands south of 
Beagle Channel down to Cape Horn, and those west of Tierra del Fuego". 

Chile interpreted this article of the Treaty in the sense that Picton, Lennox and New 
Islands lay to South of the Beagle Channel, and therefore belonged to her; and acting 
under this conviction, peformed various acts of jurisdiction and possession, the legitimacy 
of which does not appear to have been disput(:d for nearly twenty years. 

In 1893, a further Boundary Treaty was agreed upon by the Chilean and Argentine 
Governments; it was termed a "Protocol Aclaratorio", and was intended to give precision 
to certain provisions of the earlier Treaty, since a correct interpretation of some of the 
articles of that agreement had been rendered dlifficult in the light of subsequent geographi
cal exploration in the Andes. 

The second Article of this Protocol states clearly the general principle upon which the 
agreement was based, and runs as follows: 

"Secondly: The undersigned declare, that, in the opinion of their respective Gov
ernments, and according to the spirit of the Boundary Treaty, the Argentine Republic 
shall maintain its dominion and sovereignty over all territory which lies to the East of 
the main chain of the Andes as far as the shores of the Atlantic; and that the Republic 
of Chile shall maintain its dominion and sovereignty over all territory to the West of 
the aforesaid chain, as far as the shores of the Pacific; it is further to be understood, 
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that, by the articles of the said Treaty, the sovereignty of each state over the respect
ive littoral is absolute, so that Chile can have no claim over any point towards the 
Altantic, just as the Argentine Republic can have no claim towards the Pacific. If, in 
the Southern peninsula, in the vicinity of the parallel of fifty-two degrees, the Cordi
llera shall be proved to lie between inlets of the Pacific there existing, the experts 
shall make a special study of the terrain, and shall establish a boundary line which 
shall leave to Chile the shores of the aforesaid inlets, and both governments shall 
amicably settle all questions arising out of the said examination of experts". 

In 1903, the British Government, as arbiter, gave a decision not relevant to the subject 
of this memorandum, upon the manner in which the boundary between the two Govern
ments should be laid down in the vicinity of Last Hope Inlet. 

Having thus reviewed the exploration of the regions now in dispute, and the diplo
matic negotiations by which they were partitioned, the arguments advanced by the con
tending Governments to support their claims of Sovereignty over Picton, New and Len
nox Islands, in so far as they are known, may be briefly stated. 

It is claimed by the Argentine Government that the form and limits of the Beagle 
Channel have never been defined so closely as to make it certain that the term "islands to 
the South of the Beagle Channel" should be regarded as applicable to Picton, Lennox and 
New Islands; that the eastern mouth of that Channel may be considered to include all the 
islands in question, which cannot, therefore be assumed to lie to the South of it; or else, 
that the channel may be regarded as terminating to the West of Picton Islands, which, 
together with Lennox and New Islands must be considered to lie in Moat channel (See 
attached chart cutting): that the basic principle of the 1893 Protocol, to the effect that the 
Argentine Government should have exclusive possession of ports upon the Atlantic, and 
that Chile should exercise exclusive dominion over those situated upon the Pacific, cannot 
be reconciled with Chilean possession of Picton, New and Lennox Islands, all of which lie 
on the former ocean and that these circumstances combine to render an arbitrational 
decision upon the subject imperative. 

It is argued by the Chilean Government that an inspection of the works in which the 
original explorers of the Beagle Channel recorded their discoveries, makes it evident that 
the form and limits of that channel were defined in such a way as to justify the manner in 
which the Chilean Government has interpreted the words "islands to the S. of the Beagle 
Channel"; that the claim of the Argentine Government, to the effect that the islands under 
discussion lie in Moat Channel, is inadmissible; since the definition of the Beagle Channel, 
given to that waterway by its first explorers, invalidates the argument: that the acts of 
jurisdiction, performed by Chile over Picton, New and Lennox Islands, during the years 
following the 1881 Treaty, confirm the claim of that country to the undisturbed exercise of 
her sovereign rights over those islands; that the 1893 Protocol referred only to a certain 
portion of the continental boundary between the two republics, and that neither its basic 
principle nor particular provisions are applicable to the maritime frontiers of Argentine 
and Chile. 

It is therefore evident that the contentions of the Republics hinge primarily upon two 
questions: 

(1) What is the form and what are the limits, of the Beagle Channel; and 

(2) What is the correct interpretation of that portion of the Boundary Treaty of 
1881, which has occasioned the present controversy. 

The argument of the Argentine Government, upon the degree to which the Protocol is 
applicable to the litigation, is a secondary one, which can only be answered by Interna
tional Jurists. 

In the opinion of this Department, however, the first question is by far the most 
important, and its correct solution would appear to settle the controversy in an equitable 
manner. It is therefore now proposed to examine every passage in the published works of 
the discoverers of the Beagle Channel, wherein that waterway is described or mentioned 
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to see whether the recorded opinions of the Explorers themselves make it certain what 
ideas they entertained with regard to its size, shape and extent; to investigate the manner 
in which they regarded the feature now shewn on the Admiralty charts as Moat Channel, 
in view of the importance that it has assumed in this controversy; and, finally, to apply the 
results of this examination to the text of the 1881 Boundary Treaty. 

The books, and MSS documents, written by the first explorers should now be enu
merated, as it is upon the evidence which they contain that the conclusions of this 
Memorandum are based. 

The works in question are as follows: 

(a) The report of discoveries made during the first expedition, forwarded by Cap
tain King to the Admiralty under cover of his letter of proceedings dated 15th October 
1830, Plymouth Sound. This report has neve:r been published and is at present in the 
custody of the Public Record Office. 

(b) A lecture given by Captain King to the Royal Geographical Society in 1831, and 
printed in the Journal of the proceedings of that Society for the year in question. 

(c) The Sailing Directions for the coasts of the Eastern and Western Patagonia by 
Captain Philip Parker King, 1832. 

(d) The second edition of the Admiralty Sailing Directions for the Eastern and 
Western coasts of Patagonia written by Captains King and Fitzroy in collaboration, and 
published in 1852. 

(e) The 3rd and 4th editions of those Sailing Directions, edited by Fitzroy. 

(f) The first edition of Admiralty Chart No. 1373, upon which the discoveries of the 
Beagle and Adventure were shewn. 

(g) The Narrative of the surveying voyages of H.M. Ships Adventure and Beagle 
written by King, by Fitzroy and by Darwin in ,collaboration. 

(h) All subsequent editions of the Admiralty Sailing Directions. 

A few remarks should be added upon the relative trustworthiness and significance of 
these books and documents. They consist, in the first place, of books and reports written 
by the first explorers of the Beagle Channel, and, in the second, of books edited at a later 
date by other persons; these latter, although ]Possibly more complete in certain technical 
matters than the earlier editions, cannot be considered as being of equal authority to the 
works of the first explorers in the matter of gt>.ographic definitions, for it is an established 
axiom of geographic science that such nomenclature as the discoverers of any region shall 
originally have given to its natural features, shall be preserved without alteration; and that 
all departures from the expressed intentions of the first explorers in such matters, should 
be condemned, and corrected in so far as later discoveries and explorations permit. 

With regard to the Matter before us, viz: the correct geographical definition of the 
Beagle Channel, -no subsequent exploration has altered such conceptions of its form 
and shape as were held by those who first discovered it; and it is the object of this 
Memorandum to give accurate interpretation of their recorded opinions upon the subject. 

But, as the works in which Captains King and Fitzroy have described the Beagle 
Channel are numerous, and were published at widely different dates, it is evident that, in 
this case, those of later date should carry more weight than the earlier publications, in that 
in them they may be assumed to have expressed their more considered, and, when 
necessary, corrected, conclusions. 

For this reason the 4th Edition of the Admiralty Sailing Directions for this locality are 
regarded as the standard text, which must be taken as of more authority than any other in 
the case of discrepancy. This book was the last edition of Sailing Directions written by 
Fitzroy, and must therefore be considered to embody his final and considered opinions; 
all later editions were written by other persons and are, in consequence, of less authority 
on the point at issue. 
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Finally, a word should be added about the Narrative of the surveying voyages of 
H.M. Ships Adventure and Beagle. This work is one of the most popular books in travel in 
the English language, but its authors were not concerned with giving to the regions 
explored those exact geographical definitions which appear in the Admiralty Sailing Di
rections, and such descriptions of natural features as the book contains are primarily 
introduced for the entertainment of the reader. The Narrative has therefore been regarded 
as of special importance only where it records the circumstances under which the Beagle 
Channel was discovered; but such accounts of coasts, bays, inlets and channels are to be 
found in its pages, have not been considered as of equal weight to those passages in the 
Sailing Directions wherein the same features are described. 

Having stated the principles upon which the original sources of information have 
been examined, it is now possible to review the circumstances under which the name 
Beagle Channel was first employed, and to determine what impression was left upon the 
minds of those who actually discovered it. 

The succession of events leading up to the discovery of the Beagle Channel and the 
manner in which those events were recorded by Fitzroy are as follows: -

March 2nd-March 14th 1830. Mr. Murray, the master, left the ship anchored near 
Waterman island, and passed up Christmas Sound 
into the SW'n arm of the Beagle Channel. He returned 
to the ship on the 14th, and Fitzroy speaks of the 
discovery in the following manner. (Narrative Vol. 1. 
p.417). 

"Mr. Murray penetrated nearby to the base of the snow-covered mountains, 
which extend to the eastward in an unbroken chain, and ascertained that there are 
passages leading from Christmas Sound to the large bay where the whale-boat was 
stolen; and that they run near the foot of the mountains. He also saw a channel 
leading farther to the eastward than eye-sight could reach, whose average width 
seemed to be about a mile. He left the two children in charge of an old woman whom 
they met near the westernmost part which his party reached, who appeared to know 
them well, and to be very much pleased at having them placed in her care". 

April 6th-14th 1830. Mr. Murray again left the vessel, which was anchored in 
Orange Bay, and proceeded to the Northward in the cutter: he 
entered the Beagle Channel through the Murray narrows, 
passed up it to the eastward as Gable islands, and then re
turned to the ship. 

Fitzroy describes this further exploration of the newly
discovered channel as follows. (Narrative Vol. 1. p. 429). 

"14th. The master returned, and surprised me with the information that he had 
been through and far beyond Nassau Bay. He had gone, very little to the northward, 
but a long distance to the east, having passed through a narrow passage, about 
one-third of a mile wide, which led him into a straight channel, averaging about two 
miles or more in width, and extending nearly east and west as far as the eye could 
reach. Westward of the passage by which he entered, was an opening to the north
west, but as his orders specified north and east, he followed the eastern branch of the 
channel, looking for an opening on either side, without success. Northward of him lay 
a range of mountains, whose summits were covered with snow, which extended 
about forty miles, and then sunk into ordinary hills that, near the place which he 
reached, showed earthy or clayey cliffs towards the water. From the clay cliffs his 
view was unbroken by any land in an ESE. direction; therefore he must have looked 
through an opening at the outer sea. His provisions being almost exhausted, he 
hastened back". 

May 4th-May 10th 1830. Mr. Stokes, midshipman, was sent away from the vessel, 
which was anchored in Lennox Cove at the time, with 
orders to explore the Eastern entrance to the Beagle 
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Channel. His tracks on the outward and return trips are 
unknown. The soundings inserted on the fair chart, which 
was drawn up from these results of these explorations of 
the region under discussion appear to show that Midship
man Stokes' tracks was approximately as shown on the 
chart cutting attached. The reason for this conclusion is, 
that, from the evidence available, it does not appear possi
ble that the soundings in question should have been taken 
on any occasion but this one. Captain Fitzroy refers to the 
trip in the following laconic fashion; (Narrative Vol. 
p. 449). 

"Soon after the Master came alongside, Mr. Stokes also returned, having been a 
long way into the channel first discoverf'..d by Mr. Murray, and having examined all 
the shores about its eastern communication with the sea. He met many groups of 
Indians, but managed so as not to have any collision or trouble with them". 

May 7th-10th 1830. Fitzroy, having left the vessel at Lennox Cove, passed round 
the South and Southwestern shores of Navarino Island, entered 
Beagle Channel, and explored it to the westward as far as point 
Divide. His description of this trip is given [in] the Narrative 
Vol. 1. p. 439, in the following terms. 

"7th. Soon after we set out, many canoes were seen in chase of us, but though 
they paddled fast in smooth water, our boat moved too quickly for them to succeed in 
their endeavours to barter with us, or to gratify their curiosity. The Murray Narrow is 
the only passage into the long channel which runs so clearly east and west. A strong 
tide sets through it, the flood coming from the channel. On each side is rather low 
land, rising quickly into hills, behind which are mountains, those on the west side 
being high, and covered with snow". 

At the conclusion of these boat expeditions Fitzroy considered the Beagle Channel to 
be completely surveyed and explored from its eastern entrance to Christmas Sound; and 
the descriptions of the Channel made later on by Captain King were based solely upon the 
reports of these explorations. 

It is therefore unnecessary to examine all the references to the Beagle Channel 
contained in the Narrative of the second expedition, of 1831-1836; for such allusions are 
only inserted to make the narrative of events continuous, and no longer assist in giving a 
correct geographical definition to the waterwaly. 

The best proof of this assertion is contained in the fact that the descriptions of the 
Beagle Channel in the Sailing Directions drawn up on the results of the first, and of the 
second,voyages,areidentical. 

The extracts made from the Narrative shew generally, that the discoverers were 
impressed by the straightness, and the narrowness of the channel; whilst the Narrative for 
April 4th, 1830 shews, in addition, that they regarded the eastern opening of the channel 
as being partially visible from Gable Island. 

This fact is regarded as of great significance, and attention is particularly drawn to it. 

After the run of the two vessels to England, Captain King drew up an accurate report 
of the discoveries made, and forwarded it to lhe Admiralty with his letter of proceedings, 
dated 15th October, 1830, Plymouth Sound. In this document, which is in the custody of the 
Public Record Office, he speaks of the newly discovered channel in the following terms. 

"Beagle Channel. Among the most remarkable features of this survey is a 
channel leading in almost a direct line between Cape San Pio and Christmas Sound, 
one part of which is within 25 miles of Admiralty Sound". 

This sentence describes the form and limits of the Beagle Channel, and would appear 
to be decisive even though no other evidence;: existed; but it is still necessary to examine 
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the texts of those other works in which King and Fitzroy defined the waterway, in order 
to ascertain that they did not subsequently modify their original opinions. 

In the lecture delivered by Captain King before the Royal Geographical Society in 
I 83 I, the leader of the first expedition described the Beagle Channel in terms almost 
identical to those wich he employed in his letter to the Admiralty. "The South Shore, or 
seaward coastline, is principally of greenstone, excepting the shores of the Beagle Channel, 
which extends from Christmas sound to Cape San Pfo, a distance of one hundred and 
twenty miles, with a course so direct that no points of the opposite shores cross and 
intercept a free view through, although its average breadth which is also very parallel, is not 
more than a mile, and in some places only a third of a mile across." 

In the "Sailing Directions for the coasts of Eastern and Western Patagonia" by 
Captain Philip Parker King 1832, the author describes the Beagle Channel in the following 
terms: 

P.103 

"To the north of Lennox Island is the eastern opening of the Beagle Channel. It 
is easy of access, but useless to a ship. Boats may profit by its straight course and 
smooth water. It runs one hundred and twenty miles, in nearly a direct line between 
ranges of high mountains, covered always with snow. The highest are between three 
or four thousand feet above the sea. This channel averages one mile and a half in 
width and in general has deep water; but there are in it many inlets, and rocks near 
them". 

It must be admitted that the words which state that the eastern entrance of the Beagle 
Channel as lying to the North of Lennox Island are somewhat ambiguous. 

It is stated, on page I of the book that "all bearings not otherwise distinguished are 
corrected for variation are true", so that the words "to the North of Lennox Island" might 
be construed in the sense, that the eastern mouth of the channel lay on a bearing, drawn 
accurately North (true) from Lennox Island; that is to say, it would run between Picton 
and Navarino Islands. 

So rigorous a construction of the phrase hardly commends itself, however; firstly, 
because the eastern mouth so described could never have been visible, or even partially 
visible, from Gable Island, as it was stated to be in the Narrative for April 4th 1830; and 
secondly, because, if the eastern mouth ran in a Southerly direction between Picton and 
Navarino Island, it could not be reconciled with the straight, east and west course, of the 
waterway, so clearly described in the earlier statements of Fitzroy. It is therefore prefer
able to infer that the words "to the North of Lennox Island" mean no more than "a general 
northerly direction"; but, as the substitution of this phrase for that actually in the text 
would still leave doubt as to the exact position of the eastern mouth, it is necessary to 
refer to the descriptions given to it by the explorers in later editions of the Sailing 
Directions which they published. 

The volume of Sailing Directions published in 1850 by Captains King and Fitzroy in 
collaboration dissipates the ambiguity. 

At the beginning of this it is stated that "In this work the bearings are all magnetic 
except where marked as 'true'" whilst, on page 167, the eastern mouth of the Beagle 
Channel is again stated to be "to the north of Lennox Island", and the description of the 
form and limits of the waterway is identical with that of the earlier edition.* 

* Sailing Directions for South America, Part 11 by Captains Philip Parker King and 
Robert Fitzroy 1852, at page 167: -

"To the North of Lennox Island is the eastern opening of the Beagle Channel. It 
is easy of access, but useless to a ship. Boats may profit by its straight course and 
smooth water. It runs 120 miles, in nearly a direct line between ranges of high 
mountains, covered always with snow. The highest are between 3,000 and 4,000 feet 
above the sea. This channel averages I 1/2 miles in breadth and in general has deep 
water, but there are in it many inlets, and rocks near them." 
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This manner of describing the Beagle Channel, its shape, its extent and its eastern 
entrance may be regarded as an expression of the final opinions of the first explorers, 
since the 3rd and 4th editions, both published by Fitzroy, contain no alteration in wording. 
If, therefore, we apply to the description of the Beagle Channel given in the second 
edition, the principles of argument under which the first was examined, we can only 
conclude, that, in the final opinion of the discoverers, the eastern mouth of the waterway 
lay to the north (magnetic) of Lennox Island, the variation at the date in question being 
about20°E. 

If, at this point, a summary be made of the: evidence which has been reviewed, it must 
be concluded that the Beagle Channel alluded to in the Narrative, and described by 
Captain King in his letter of proceedings, his lecture, and his sailing directions, is the 
waterway which has been tinted in blue on the attached chart cutting, whilst its eastern 
entrance must be regarded as the stretch of water between the coast of Tierra del Fuego to 
the west of Cape San Pio, and the northern shores of the New and Picton Islands. Any 
other conception of the channel would be at variance either with the straightness of its 
traject, upon which the first explorers insisted so frequently, or with the eastern and 
western limits which they defined with such precision. 

Attention should now be drawn to a statement already made, that the second edition 
of the Sailing Directions may be regarded as the final expression of the ideas of King and 
Fitzroy on the limits and form of the Beagle Channel. The two subsequent editions (3rd 
and 4th) were, it is true, prepared by Fitzroy, but they merely repeat the geographical 
definition of the Eastern mouth already made in the second edition. All subsequent 
editions were prepared by other persons, and cannot therefore be regarded as original, and 
authoritative documents. For this reason, it is, not intended to include in this Memoran
dum an examination of the definitions given to the Beagle Channel in editions of the 
Sailing Directions, which have succeeded the one published in 1850, for it is considered 
that such an investigation would be outside the scope of this enquiry, which is concerned 
primarily with the opinions and statements of the first discoverers. 

Having now examined all the descriptions of the Beagle Channel made by King and 
Fitzroy, it would be easy to propose a geographical definition, which should describe that 
waterway, in a manner conformable to the opinions of those who first discovered it. 

Before doing this, however, it has been thought necessary to make an investigation, 
similar to the preceding one, with regard to Moat Bay, now known as Moat Channel, and 
to discover if possible how Fitzroy and King would have described the form and limits of 
that configuration. 

This second examination cannot be conducted as rigorously as the one just con
cluded, because Moat Bay although shown on their original chart is not mentioned in any 
report or description of the locality made by King or by Fitzroy. Another obstacle to a 
satisfactory solution of the question consists in the fact, that it would appear that the 
name of Moat Bay must have been given to that feature during the boat expedition of 
Midshipman Stokes to the eastern mouth of the channel in May, 1830, and that expedition 
is only referred to in the briefest manner by Fitzroy. 

The only document, which can be stated with certainty to express the ideas of, 
Fitzroy and of Stokes on the point at issue is the fair chart of the locality, drawn in 1831, at 
the conclusion of the first expedition, and the attached tracing of the eastern mouth of the 
Beagle Channel has been taken from that source. 

An examination of the manner in which the name Moat Bay has been placed with 
respect to the neighbouring shore line, and to the central line of the channel, leads to the 
conclusion that, it was intended to designate as Moat Bay, the bend which occurs in the 
coast line between Cape San Pfo and the Woodcock Islands. 

This opinion is strengthened by an examination of the first edition of Admiralty Chart 
No. 1373, where the name, although brought more towards the centre of the channel, is 
still drawn on a curve which is nearly parallel to the shape of the Bay. 
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A less elaborate, but equally certain method of arriving at the same conclusion, is 
afforded by the reflection that Fitzroy can never have intended to give the name Moat 
Bay to an open channel; and that the only feature in the locality corresponding to the 
accepted notion of a bay, is the one described. 

All the relevant passages from the manuscript reports and the published work~ of 
Captains King and Fitzroy have now been quoted and examined, and it is reasonable to 
conclude on the basis of the available evidence: 

I. That the Beagle Channel as conceived by its first explorers is a narrow channel, 
about 120 miles in length running between Capes Kekhlab, on the Eastern side of Cook 
bay, and Cape San Pf o. 

II. That the feature now shewn on the Charts as Moat Channel should really be 
termed Moat Bay, which should be regarded as lying between Moat Point, on the East, 
and a round, unnamed point 8 miles to the West of it. 

These conclusions make it fairly certain, that, the words in Article 3 of the boundary 
treaty of 1881 "islands to the South of the Beagle Channel", include Picton, New, and 
Lennox Islands, which in the opinion of this Department, belong to Chile. 

Having thus formulated the conclusions of the preceding investigation, a few words 
should be added in explanation of the arguments that might be brought forward to combat 
the view which has been taken. 

The statement in the Admiralty Sailing Directions for 1852, that the Eastern mouth of 
the Beagle Channel lies to the "North (magnetic) of Lennox island", is not wholly 
satisfactory, and it might be maintained that this definition does not preclude the possibil
ity of including the passage between Picton and Navarino islands within the eastern 
opening. 

This argument is strengthened by the reflection that, in the 5th edition of the Sailing 
Directions, published in 1860, the editor, Mr. Hull (Master) certainly held that opinion. His 
description of the Eastern mouth has in fact been the basis of the claims of the Argentine 
Government, and was worded as follows: "Its eastern entrance lies to the NW. of Lennox 
and New Islands on either side of Picton Island". 

Whilst admitting the feasibility of such a standpoint, it must be added that it is 
seriously weakened by other considerations. 

I. Mr. Hull was not an original explorer of the channel, and his alteration of the 
original description of the Eastern mouth, made by the discoverers of the Channel, cannot 
be regarded as authoritative. 

II. The description given by him was abandoned in the next edition of the Sailing 
Directions and has not since been revived. 

III. If the passage between Picton and Navarino Islands be regarded as part of the 
Beagle Channel, that waterway no longer possesses the feature of straightness, so fre
quently alluded to by the first explorers. 

IV. The inclusion of the above passage in the Beagle Channel gives it two eastern 
openings, or more properly, an eastern and a south-eastern one; whereas King and Fitzroy 
distinctly allude to only one, by referring to it in the singular. 

V. The opinion of impartial geographers cannot be neglected, and the writers of the 
best-known geographical works of the 19th and 20th centuries appear unanimous in 
regarding the eastern opening of the Beagle Channel in the manner described in the 
general conclusions of this memorandum. It must be admitted, however, frankly, that, at 
the present moment, the Admiralty Charts and Sailing Directions have, in some respects, 
departed from the definition originally given to the Beagle Channel by King and Fitzroy. 

It has been stated, however, that these departures from the texts of the original 
authors are not geographically admissible; and, if no diplomatic questions were involved, 
the mistakes could and would at once be admitted and rectified. But, as the present 
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mis-statements, or ambiguity, of the Admiralty publications lend some colour to the 
arguments now advanced by the Argentine Government, it would appear as though the 
British Government !'tad already decided in favour of the Chilean Republic, if the errors in 
question were now rectified; for such corrections could only be made upon the Admiralty 
Charts and Sailing Directions, and their appearance would mostly certainly be noticed by 
such technical experts as are at present advising the Argentine and Chilean Governments. 

The Admiralty is therefore faced with the problem of whether it would be better 
to allow the existing ambiguities in its publications to stand, or to incur the charge of 
partiality by correcting them. The opinion of the Foreign Office upon this point would be 
of value. 

No. lO 

J. F. PARRY 
Hydrographer. 

LETTER, THE UNDER-SECRETARY OF STATE FOR THE BRITISH FOREIGN OFFICE 
TO THE SECRETARY OF THE BRITISH ADMIRALTY, 14 JANUARY 1919 

Foreign Office S.W.1. 
January 14 1919. 

213077/2.A. 

Sir: 

With reference to your letter No. M.46549 of the 28th ultimo, I am directed by Earl 
Curzon of Kedleston to request you to thank the Hydrographer of the Navy for his 
memorandum on the Beagle Channel, which has been read with interest. 

With reference to the last paragraph of the memorandum, I am to state that His 
Lordship would deprecate any change in the charts and sailing direction at the present 
moment. 

ANNEX HA 

lam, 
Sir, 
Your most obedient 
humble Servant, 
(Signed) R. GRAHAM 

Paragraphs 14-16 (pp. 287-291) of the Argentine Reply 

(See Decision, pairagraph 89 (c)) 

The Memoranda of the BritishHydrographic Department of 1918 and 
the opinion of Sir Thomas Holdich 

14. Much has already been said in the Argentine Memoria[<37> and Counter Memo
riazc3s> on the value of the opinion expressed by the British Hydrographic Department in 
its Memorandum of 6th July, 1918; neverthelei;s, the Chilean Counter Memoria[C39> insists 
in giving to this document a decisive relevance. It is therefore necessary to return briefly 
to this subject to emphasize certain important features of this document. 

Mr. Bell is not only promoted by the Chilean Government to the rank of authoritative 
interpreter of the geographical and historical meaning of the Beagle Channel, but also as a 
better authority on the Beagle Channel than Fitzroy himself! Mr. Bell was probably never 

<37> I, pp. 75 ff. 
<38> I, pp. 354 ff. 
c39> I, pp. 92 ff. 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

212 ARGENTINA/CHILE 

in the area; he relies on King-who certainly was never there-and interprets the "Narra
tive" 'sentry for 4 April 183()(40> freely in order to adjust it to his own pre-conceptions. 

Actually, the argument used by Mr. Bell against Master Hull's definition of the 
eastern entrance of the Beagle Channel in the 1860 edition of the Sailing Directions, can be 
used against his own Memorandum, since, as he says of Mr. Hull, neither Captain King 
nor Mr. Bell were the "original explorer of the Channel"<41 >. 

The Memorandum of July, 1918 cannot be considered as a serious alternative inter
pretation of Fitzroy, not only because of Mr. Bell's very doubtful conclusions, but also 
because they were quite obviously much influenced by Guerra's book; and were certainly 
not founded on a careful perusal of all of Fitzroy's original documents. 

The Chilean Government considers this Argentine view "gratuitous" and "offensive", 
but it is difficult to see what is so offensive about drawing attention to a fact. And it can 
hardly be "gratuitous" in view of Mr. Bell's own words in the opening of his Memorandum 
of July 1918<42>: 

"The translation of Dr. Guillermo Guerra's book upon the Chilean claims over 
Picton and New Islands, in the eastern mouth of the Beagle Channel, is submitted. 
The work consists of a long and detailed discussion of the geographical and legal 
aspects of the question; and no summary of its contents could be anything but 
inadequate". (Emphasis added) 

After which it is hardly surprising to read at the end of his Memorandum: 

"V. The opinions of impartial geographers cannot be neglected and the writers 
of the best-known geographical works of the 19th. and 20th. centuries appear unani
mous in regarding the eastern opening of the Beagle Channel in the manner described 
in the general conclusions of this memorandum. (See Guillermo Guerra's book Chap
ter 3)" (Emphasis added). 

15. Mr. Bell's internal Memorandum of July 1918 was copied in full by the British 
Hydrographer, J. F. Parry, when preparing his Memorandum in December of that same 
year. Nevertheless, there are some nuances: 

(a) Parry must have been aware of the true bearing noted by Fitzroy in the first 
edition of the Sailing Directions: "to the north of Lennox Island is the eastern opening of 
the Beagle Channel" but preferred the later, second edition which wrongly quotes a 
magnetic bearing, possibly in order not to contradict BeJlC43>. 

(b) He further confused the matter by repeatedly referring to Fitzroy and King as 
the "first explorers of the Beagle" and listing the greater part of the original documentation 
in a way that the reader might have been led to suppose that King was himself the explorer 
and surveyor of the Channel. 

(c) He rejected Darwin's opinion, although Darwin was on board the "Beagle" with 
Fitzroy, wrote Volume III of the "Narrative" and, it will be allowed, must have had not 
inconsiderable powers of observation, and took King instead<44>. 

(d) He stated, in 1918, that "modern practices in navigation" are inadmissible con
siderations in the case. 

(e) He added a synopsis of the historical and diplomatic background to the question 
where it is said, for instance, that the 1893 Additional and Explanatory Protocol "was 
intended to give precision to certain provisions of the earlier Treaty"<45>_ 

<40> The Chilean Counter Memorial I, p. 92, by a printing error quotes "April 4th, 
1839". 

<41 > Chilean Counter Memorial II, Annex 373. 
<42> Chilean Counter Memorial II, Annex 373. 
<43> See Argentine Memorial I, p. 95. 
<44> Chilean Memorial II, Annex 121. 
<45> Ibid., Annex 122, p. 300. 
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To summarize then, the originally partial view of Mr. Bell was merely taken by 
Mr. Parry, and enlarged with a historical introduction and a final caveat as to the respon
sibility of the Admiralty for ordering any changes in the British charts and Sailing 
Directions. 

16. It is respectfully submitted to the Court that, if it is indeed desired to canvass 
the state of opinion within the British Government-when it was at the very edge of being 
asked to play the role of arbitrator-on the Beagle Channel question, it is proper at least to 
take in also, besides, the advice emanating from Sir Thomas Holdich. 

Sir Thomas Holdich was first asked by the Foreign Office to submit his views on the 
question of the Beagle Channel, well before the Office addressed a letter to the Hydrogra
pher and for the following reasons: 

- He was the Chief Commissioner on the Argentine-Chile Boundary Commission of 
1901-3. 

-He personally navigated the Beagle Channel on board the Argentine gunboat 
"Patria" in 1903. 

- He was the President of the Royal Geographical Society and author of "The 
Countries of the King's A ward". 

Sir Thomas Holdich, as well as the Hydrographer and Mr. Bell, knew Professor 
Guerra's book, although Holdich only mentioned it as a good source for historical refer
ences in one paragraph of a letter, strongly to discard the value of historical references to 
the Beagle Channel question in the nextC46l. 

It has been seen above (para. 15) that one of the differences between the Hydrogra
pher' s opinion and the internal note prepared by Mr. Bell is that the former in the Minute 
with which he transmits his Memorandum to his Admiralty superiors rejects Holdich's 
statement that "modem practices in navigation" have to be considered in connection with 
the Beagle Channel CaseC47>_ But the point is that the Hydrographer rejected Holdich' s idea 
of the value of "modem practices in navigation", yet it was solely on these considerations 
that Holdich rested his thesis of a Channel wilh two mouths, allowing the line Cape San 
Pio-Picton Island as one of the two. The only significant historical reference that Sir 
Thomas Holdich incorporates in his text is one that comprises the Argentine thesis: 

"That to the west of the island [Picton] is the one [entrance] to which Darwin 
refers in his 'Voyage of a Naturalist round \the World' as connecting the Goree Roads 
(where the Beagle was anchored) with the Channer'. (Emphasis added)C48l. 

Holdich then, although disregarding in general the historical references, does recog
nize the undeniable fact that for Darwin the eastern entrance was situated between Picton 
and Navarino. He then, on the basis of the needs of modem navigation, says that the 
other sea area to the north of Picton is another entrance. 

Moreover, Sir Thomas Holdich foresaw the roots of the strategic and security pro
blems that surely influenced the minds of the n«~gotiators and which lie at the basis of the 
Beagle Channel question. Indeed, he accurately perceived-after recognizing the needs of 

C46l See letter of Sir Thomas Holdich to the British Under-Secretary of State for 
Foreign Affairs, 30.ix.1918, in Chilean Memorial II, Annex 119: "Whether it was so 
regarded when the treaty of 1881 between the Chilean and Argentine Governments was 
made is only to be decided by historical references, which can be readily made if neces
sary (they will be found in 'La Soberania Chilena en las islas al sur del Canal Beagle', 
published at Santiago de Chile in 1917), but I am strongly of opinion that it is modem 
practices in navigation and not historical references which should weigh most deciding a 
dispute of this nature". 

<47> See Chilean Memorial II, Annex 121. 
<48> Ibid., Annex 119. 
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modern navigation-the permanence of an historical fact as important and decisive as the 
historical evidence. He said in his letter: 

"Undoubtedly Argentine interests prevail in the Beagle Channel"C49)_ 

ANNEX III 

Sea traffic to and from the eastern Beagle Channel region 
(Decision, paragraph 97) 

1. In the course of the oral hearings (specifically on September 17, 1976), after a few 
preliminary remarks, the following question was put by a member of the Court to Counsel 
both for Argentina and Chile (Verbatim Record, VR 12/7 at p. 172 of the English version): 

"To come to the point, the precise question is this: can the Parties supply the 
Court with information as to the tracks followed by vessels entering the Beagle 
Channel from the direction of Staten Island or, as the case might be, from the 
direction of the Wollaston or Hermite Islands; and similarly, as regards the vessels 
leaving the Channel and going in either of these directions. It would be appreciated, 
also, if so far as possible, approximate numbers of ships, dates or periods concerned 
could also be indicated." 

2. In the preliminary remarks, it was explained that the enquiry had to do with the 
customary track of vessels " ... in the period roughly covered by the negotiating process 
preceding 1881 and the period shortly thereafter'', -and attention was directed to various 
voyages in the period 1848-1886 referred to by the Parties in the written pleadings and oral 
hearings. The specification of a brief period subsequent to 1881 was included on the 
assumption that what was customary at that time was not likely to diverge significantly 
from what it had been earlier, and that in consequence, it was likely to throw light on 
contemporary understandings as to the usual course of entry into, or exit from, the Beagle 
Channel. This seemed justified even though U shuaia, as the key destination point, was not 
founded until 1884. 

3. Admittedly the question posed a challenge to counsel owing to the passage of 
time, the difficulty of consulting records (especially logs of journeys) and the limited 
period for additional research. Nevertheless, the response from both Parties was charac
teristically thorough and helpful. A wide variety of sources, of a reliable kind, were used 
to plot on sketch maps the courses of particular vessels. Argentina supplied the Court 
with eight such sketches of which five covered the period 1848-1881 and three the period 
1890-1901. Chile supplied thirty-five, of which seven covered the period 1870-1881; 
sixteen, the period 1882-1891; and twelve, the period 1892-1903. Argentina supplemented 
its production of sketch maps with an analysis of the navigational aspects of the problem 
in which stress was placed on the need to understand the relevance of the destinations and 
purposes of the voyages, and the special problems imposed by weather hazards in the use 
of sail prior to 1881, as opposed to the use of steam (independently or in conjunction with 
sail) thereafter (Verbatim Record, VR/25, pp. 113-142 in the English version). According 
to Argentina the requirement of safe harbours in the days of sail dictated the track[s] of 
vessels, and it was only after the advent of steam that major use was made of "Moat Bay" 
(i.e. the northern arm) in proceeding to and from points within the Channel, notably 
U shuaia, Harberton, Woolya and Almanza, -and in this connexion there is no doubt that 
Argentinean use of the Channel was more conspicuous than that of Chile. 

4. Without attempting an analysis of the tracks of every voyage the following facts 
may be noted: 

(a) During the "sailing" period a number of voyages were made which employed the 
northern arm exclusively, both in entering and leaving the region (e.g. the six voyages of 
the "Allen Gardiner" in 1870-1871). 

c49> Chilean Memorial II, Annex 119. 
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(b) On the other hand, there were a few vessels which, on entering the region, 
appeared to veer south of Nueva Island and then pursue various courses depending on the 
mission of the voyage (e.g. the "Clymene", 1848; the "Dido", 1852). The "Clymene" passed 
south of Nueva, circled Picton Island, and then took a southern course between Nueva to 
the east and Picton and Lennox to the west; the "Dido',' appeared to track a course south 
of both Nueva and Lennox Islands, then headed north with Picton on the east before 
returning to the Atlantic north of Nueva. Another vessel entered the northern arm as far 
as Picton, then veered south between Nueva and Lennox before returning to Picton (the 
"Ocean Queen", 1850). The track of the "Allen Gardiner" (rescue mission, 1855) shows 
entry by the northern arm, a stop at Nueva, then proceeds to Picton, and afterwards south 
between Nueva and Lennox before heading north between Lennox and Navarino Islands. 
While the record is not altogether complete, it yet appears that all the vessels whose tracks 
were made available to the Court, entered the region from the Atlantic seaboard and, with 
a few exceptions, all left via the northern ann. 

(c) A slight discrepancy exists in the evidence with respect to the route of the 
"Charrua" (Uruguyan expedition of 1881). According to Argentina it veered south of 
Nueva before rounding Picton and then heading south. According to Chile it veered south 
of Picton. Both agree that it left the region via the northern arm. 

(d) It may be assumed that the passage: between Navarino and Lennox Islands (the 
southern arm) was used, especially during the "gold rush" era, -but there is no evidence 
available from the tracks of vessels as to their routing to and from this waterway. 

5. Without ascribing too much importance to something that may well be due in 
part to fortuitous circumstances, it seems that most of the evidence available to the Court 
indicates that in the period subsequent to 1881 the northern arm of the Channel was 
almost exclusively used in entering and (with a few exceptions) also in leaving the region 
on voyages from and to the Atlantic seaboard, and that it was from and to this seaboard 
that almost all traffic flowed. A few salient examples will be given: 

(a) In 1885 Senor Felix Paz, Argentine Governor of Tierra del Fuego dispatched a 
comprehensive report to the Minister of the Interior of Argentina describing his travels 
and observations. His journey on the "Comodoro Py" took him along the northern arm of 
the Beagle Channel from U shuaia past Buen Suceso. 

(b) Included among the twenty-eight post-1881 sketch maps supplied by Chile, all 
showing the employment of the northern arm of the Channel in entering or leaving the 
region are the following: 

(i) The routing of the National Transport ships from Buenos Aires. These ships 
plied the waters without a fixed schedule (Argentine Memorial, Plate 23; Chilean 
Plate No. 55-1891). 

(ii) The routing of the Swedish Expedition of 1895-97 on the "Condor" and "Hue
mul" (Chilean Plate No. 76--1896). 

(iii) The Henry de la Vaux expedition of 1896-97 (Chilean Plate No. 85). 

(iv) The expedition of the "Romanche" in 1882, with soundings displaying the use of 
the northern arm (Chilean Plate No. 33). 

(v) The voyages of the "Villarino", the "Ushuaia", the "La Argentina", the "Cleo
patria", the "Patria" and many othe:rs, including even the voyages of the Argen
tine training ships for naval cadets, which habitually followed the northern arm 
of the Channel in entering the region. 

6. From all the above, the inference appears justified that, whatever other motives 
there may have been, the northern arm of the Channel was regarded as the normal route to 
and from points within the Channel in striking contrast to the passage between Navarino, 
Picton and Lennox--{and see also paragraph 97 of the Decision). 
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ANNEX IV 

The tracing of the boundary line 

(Decision, paragraph 110, -and for additional comments, see paragraphs 
103-105, and 108-109) 

Sources and modus operandi 
1. The documents consulted were the Record of the oral proceedings, VR/25, 

pp. 183-4, where the Agent for Argentina describes the Channel line; and the letter of 
20 September 1976 (No. 131) from the Chilean Agency proposing a division of the islands, 
islets and rocks between the Parties. 

2. The charts consulted were: (a), the three put in by the Agent for Argentina at the 
final session of the hearings-(see VR/25, p. 182), which reproduce the provisional line 
already indicated on Map 27 to the Argentine Memorial; (b) a map consisting of a specially 
arranged and tinted version of Chilean chart 1307, which proceeded by way of a colouring 
of the islands to be attributed to the Parties but without showing a line; and finally British 
Admiralty Charts 1373, 3424 and 3425. 

3. However, it is from the second of these groups that the map actually used for 
tracing the Boundary-Line, namely Chilean chart 1307, on a scale of 1:80 000, has been 
taken. It has been compared with the Argentine charts of the first group, and various 
discrepancies have been found in relation to geographic positions, relative positions, and 
the nature or existence of specific features. In accordance with normal practice the evi
dence of the Argentine charts has been accepted as to the existence or nature of a feature 
that lies on the Argentine side of the Channel, and the Chilean chart has been taken as 
authority for Chilean features. For example, a small islet has been inserted close south of 
Punta Entrade (meridian 68°30'W. approx.) to accord with the Argentine charts. This islet 
is also shown on British Admiralty Chart 3425. Similarly, the Chilean depiction of lslotes 
Solari as an island has been accepted in preference to the Argentine classification of it as a 
drying reef. 

4. The Boundary-Line itself is the resultant of construction lines drawn between 
opposite, shore to shore, points, sometimes to or from straight baselines. It is in principle a 
median line, adjusted in certain relatively unimportant respects for re.asons of local con
figuration or of better navigability for the Parties. Over the whole course, account has 
been taken of sandbanks, siltings etc., which would make a strict median-line unfair, as in 
the case of certain islets or rocks. 

Straight baselines 
5. Straight baselines for use in constructing the boundary-line have been drawn as 

indicated on the Argentine charts between point X and Pampa de Los Indios (meridian 
67°06'W. approx.). East of the latter point, straight baselines are shown by firm green 
lines. Where the Argentine chart ignored Islotes Solari (see above), it has been included 
here as a basepoint. In general, all those baselines have been omitted that, in the event, 
have been found to have no effect on the boundary. 

6. Between Islas Bridges and Isla Despard, where an equidistant line between base
points on above-water features would pass too far north in the narrow channel, a notional 
baseline (shown by a pecked green line) enclosing the shoal water about three-quarters of 
a mile south-west of Isla Lucas has been used. 

Construction lines 
7. "Construction lines" are shown as pecked green lines. They indicate in every case 

the nearest points on the respective baselines which define the equidistant line. These 
lines are shown in principle wherever the equidistant line changes direction, and so 
indicate the features which control any section of the line. Where, however, because of the 
influence of straight baselines (which are comprised of an infinite number of discrete 
basepoints), the equidistant line is constantly changing direction around another base
point, a selection of controlling lines only has been shown. 
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Tracing of the Boundary-Line 

8. The position of the terminal point of the Argentine-Chile land boundary (the Isla 
Grande perpendicular at meridian 68°36'6W. (approx.))-i.e. Point X near Lapataia-and 
of the coastline in its vicinity is markedly at variance between the charts, and therefore 
that shown on the Chilean chart has been acce:pted, since otherwise construction of the 
boundary as an equidistance line in that region would be impossible without re-drawing 
the coastline. Starting due south at Point X, the line proceeds to a point equidistant from a 
headland close east of the terminal point and the straight baseline running south-west 
from Ras Peron. Proceeding eastwards the boundary is a line of equidistance between the 
straight baselines or the low-water line of coasts. and islands, as appropriate and indicated, 
until it reaches the 100 metre isobath at approximately meridian 68°24'8W. From that 
point (off the entrance to the Murray Channel) it runs direct (and up to about 400 metres 
south of a true equidistance line) to a point at approximately meridian 68° 10'2W. Thence it 
continues as an equidistant line to a point north of Bahia Virginia (meridian 67°43'W. 
approx.). There the line runs straight in an east-north-easterly direction to a position on 
the leading line that bears 270° from the leading lights on the west coast of Isla Gable, and 
lies along this leading line until it meets the line indicated by the leading lights situated on 
Punta Piedrabuena. Thence it runs in a 140° direction along this line, and then in a 100° 
direction along the leading line formed by the leading lights the front one of which is at 
Punta Rosales. 

9. At a point 1400 metres from the last-mentioned light the boundary turns north
eastwards and runs in a straight line to a point 1100 metres, 294° from the same light, then 
in a straight line to an equidistant point bearing approximately 332° from the light. Thence 
it continues as an equidistant line which, east of 67°11 'W. (approx.) uses Snipe Island and 
Islotes Hermanos as Chilean basepoints, and Islas Becasses as Argentine basepoints, as 
appropriate. Off the east coast of Picton Island the small Islote Lepper and Isla Reparo 
have not been used as basepoints for reasons of the kind mentioned in paragraph 4 above, 
with particular reference to navigability in Argentine waters along the south shore of the 
Isla Grande. 

10. The line ends at meridian 66°25' West, terminal line of the "Hammer" (see 
Decision, paragraph 1). 

ANNEX V 
(See Part I (Report), section D) 

Beagle Channel Arbitration 
(Argentina vs. Chile) 

No. l 

FORMAL OPENING SESSION, ALABAMA ROOM, GENEVA, 7TH AUGUST 1976: 

INAUGURAL STATEMENT OF SIR GERALD FITZMAURICE, PRESIDENT 

Your Excellencies, 
Ladies and Gentlemen-

I 

We are here today to inaugurate the oral hearing in the Beagle Channel case, and 
I accordingly now formally declare that hearing open. This case concerns a dispute-the 
nature of which I shall indicate later-between the Republics-(whom I name in alpha
betical order~f Argentina and Chile. I see before me their Agents and Counsel, and 
greet them on behalf of my colleagues and myself-members of the Court of Arbitration. 
This includes also a warm welcome from the Government of the United Kingdom which, 
I would recall, is-for reasons to be mentioned im due course-formally the Arbitrator in 
the case, and to whom this Court will eventually transmit its views. 
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I furthermore welcome the diplomatic or consular and other representatives of the 
Parties and of the Arbitrator Government, and the representative of the International 
Labour Organization-and equally, and no less than these, the representatives of the 
Swiss Confederation and of the Canton and Municipality of Geneva, by whose kindness 
and co-operation in a number of ways it has been possible for the Court of Arbitration to 
have its Seat in this city; for the Parties to establish their Agencies here; and, not least, for 
this formal opening Session to take place in the historic chamber in which we are now 
sitting, for ever associated with the concept of international arbitration because it was 
within these four walls that there occurred, a little over a century ago, one of the most 
famous of all cases of the settlement by arbitral process of a serious dispute between 
States-a dispute that could otherwise easily have led to war, -the case of the Alabama 
Claims brought by the United States of America against Great Britain. 

II 
This is obviously not the occasion on which to discuss the Alabama case as such, but 

amongst other things it left two legacies behind it which are not without relevance to our 
own situation here and now; -first, coming when it did, it gave a great impetus to the 
concept of arbitration as a judicial or quasi-judicial method of settling international dis
putes, -secondly, although the reasons for choosing Geneva as the seat of the tribunal in 
the Alabama case were to some extent fortuitous, there can be little doubt that it furthered 
the idea of Geneva as an international city-a process that had already started some years 
previously with the signature of the first of the Geneva Red Cross Conventions in 1864. 
When I speak of Geneva as an international city, I do not of course mean that it is 
anything other than a part of the sovereign State of Switzerland. I have in mind simply its 
unsurpassed record in the promotion of the cause of peace and humanity, of good rela
tions between States, and of the settlement of disputes according to justice and law. As 
regards the latter, the Alabama case of 1872 is far from having been the only occasion on 
which these premises have been used for such a purpose, -and in that connexion it gives 
me much pleasure-because of the nationality of two of my colleagues, members of this 
Court-to recall the quite recent instance of a Franco-United States arbitration that took 
place in this room some years ago. The tribunal in that case gave its award on 22 Decem
ber 1963, and for those who are interested a report of it will be found in the Revue 
Generale de Droit International Public for 1965, from p. 189 onwards. 

III 
As regards the process of international arbitration, which the Alabama case helped to 

promote, I should like to say a few words about that before I come to our own case. Once 
again this is not the occasion on which to embark upon a history of the subject, and of the 
various forms that arbitration between States has taken in the past, -entertaining and 
instructive though that might be; -for today there are, in practice, only two ways in 
which States can obtain a judicial settlement of the legal differences that may arise 
between them-if it is such a settlement that they desire, -namely to submit the dispute 
either to a tribunal set up by themselves jointly, or else to a standing international tribunal 
whose jurisdiction extends to the subject-matter concerned, -in short, and for all practi
cal purposes, either an ad hoc specially set up tribunal, such as our own Court of arbitra
tion here, expressly constituted for the particular case, and for that case alone, or else a 
pre-existing standing tribunal such as the International Court of Justice at The Hague, 
empowered to deal with any cases referred to it that are within the scope of its juris
diction. 

It is not my intention here to discuss which of these two methods is the more to be 
preferred. In the international field, both have their place and their utility. What matters is 
that-for the settlement of legal disputes-States should have recourse to one or other of 
them as a means of solution. This is what the Parties to the present case-greatly to their 
credit-have done and, as I shall mention later, not for the first time. Why does it not 
occur more frequently? Certainly not for any lack of legal disputes between States: these 
abound. The reasons for the reluctance of States in this area are many and various. I have 
elsewhere and more than once indicated what, in my view, are the main ones, and I will 
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not repeat them now. What I want to stress is that whatever these reasons may be, the 
fault does not lie in anything inherent in the international arbitral or judicial process itself. 
Of course the proceedings are long, because as a rule the disputes involved are long-stand
ing and complicated, and the tribunal and the Parties need time in which to present and 
hear them, and to come to a properly deliberated conclusion. Of course they cost money, 
but not unduly so compared with other items of a national budget. Doubtless also, there 
may be defects of procedure in the practices and methods of international tribunals, but 
what national or municipal court is perfect in that respect? Finally, the outcome of the 
case, the decision of the tribunal, cannot, or at least seldom does, please everybody-but 
this is inseparable from the judicial process everywhere, whether in national or interna
tional courts. None of these elements, considered either singly or cumulatively, affords an 
adequate justification for failing to have recourse to international arbitration or adju
dication where that would otherwise be the natural step to take. In such circumstances, 
appeal to one or more of these elements cannot avail as anything else but a pretext for a 
reluctance grounded essentially in government policy in respect either of the particular 
dispute or-alas all too frequently-of the international judicial process as such. 

In saying all this, I am not blind to the difficulties of governments in this matter. It is 
not for nothing that two of my colleagues on this Court and I myself also, were for many 
years jurisconsults in our respective Ministries of Foreign Affairs. We know what goes on. 
My concern is simply that responsibility for what really results from the attitudes-possi
bly the quite understandable attitudes-of governments, should not be laid at the door of 
the international judicial process, where it does not belong. I believe that if the interna
tional community could rid itself of its many illusions in this sphere, it would become 
easier to see where the true obstacles lie, and easier to embark upon those courses that 
might, in the fullness of time, provide a solution. 

IV 
I come at length-and it is time I did S<>-to the present-Beagle Channel-arbitra

tion, which is, so to speak, now safely before this Court. How has it got here? As to this, 
and other things that I shall have to say about the case, I must ask the indulgence of those 
of you who are familiar with it, if, for the benefit of others, I refer to much that you will 
already know about. 

By Article III of the Treaty of Santiago, signed on 22 May 1902-(a Treaty which is 
now no longer in force, but which was still in force when this case was originally brought 
before our Court)-the Parties-the Republics of Argentina and of Chile-nominated His 
(now of course Her) Britannic Majesty's Government to be the Arbitrator in any dispute 
between them that might be referred to arbitration under the other provisions of the 
Treaty. This succeeded to an earlier treaty of 1896 which has conferred a similar function 
on Queen Victoria's Government. This type of arbitration, namely by reference to a single 
Head of State, or his or her government, was very common in the 19th century; but, partly 
under the impulsion of the Alabama case, was being increasingly replaced by the modem 
system of a reference to a court of arbitration, or arbitral tribunal, composed of several 
members of different nationalities. In any event, in all the boundary disputes such as 
the present one, that have been referred to arbitration under these Argentine-Chilean 
Treaties, the Arbitrator-the British Government-has seen fit, with the concurrence of 
the Parties, to appoint an arbitral tribunal to examine the matter and report to it accord
ingly. Thus, for the boundary arbitration that took place in London between 1898 and 
1902, the tribunal consisted of Lord Macnaghten, one of the English Law Lords, as 
President, with General Sir John Ardagh and Colonel Sir Thomas Holdich as the other 
members, both of them distinguished geographers, and Sir Thomas Holdich also a military 
engineer. This arbitration, because it left ce1tain points unresolved or in doubt, led many 
years later, in 1965-1%6, to another one (the La Palena case as it is often called), again 
held in London, with the tribunal consisting of the late Lord McNair as President, and two 
expert geographers, Mr. L. P. (now Sir Laurence) Kirwan and Brigadier Papworth, as the 
other members. In both these cases, it will be observed, the members of the tribunal were 
all of the same nationality, which was also that of the Arbitrator government, and only one 
of them was a jurist. 
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In the present case, there are certain notable differences, much more in line with 
modem tendencies. We-that is to say my colleagues and I-are all of different nationali
ties; only one of us, myself, has the nationality of the Arbitrator Government; and we are 
all jurists. But the fact that, at the date of our appointment, we were all members of the 
International Court of Justice at The Hague, and that two of us still are, is entirely 
fortuitous. We were selected for such personal qualifications as we may individually 
possess, not as members of the International Court, -and it is in our personal capacity 
alone that we function. I would like to stress that. 

V 
All these disputes, including the present one, had and have their ultimate origin, or 

perhaps more correctly cause, in a Treaty of 23 July 1881, between Argentina and Chile ( of 
which we shall hear much in the coming weeks) the object of which was to define the 
boundaries between the two countries. Like so many treaties however, it involved uncer
tainties and obscurities that, in default of agreement between the Parties could, in the long 
run, only be settled by reference to some form of international adjudication. But whereas 
the earlier arbitrations I have mentioned concerned the boundaries along the chain of the 
Andes, this one relates to a much more southerly area, not far from the tip of the continent 
where the territories of the two Parties converge, namely the region of the Beagle Channel, 
which is a narrow channel running in a general east-west direction and connecting the 
Atlantic and Pacific Oceans. This Channel has romantic associations for two reasons. In 
the first place, it is named after the British naval survey vessel "Beagle" from which it was 
seen in 1830 and which is popularly known as "Darwin's ship" because, on a later voyage, 
it carried the celebrated naturalist Charles Darwin on his voyage round the world in the 
course of which he gathered the materials for his great work "The Origin of the Species", 
and for the theory of evolution by "natural selection". 

Secondly, -and perhaps of greater interest to our Latin-American friends-is the 
fact that the Beagle Channel constitutes one of the very few examples of what the old 
Spanish and Portuguese explorers were always looking for-what they called "El Paso"
a channel, strait, river, or waterway of some kind, that would connect the two great 
Oceans, the Atlantic and the Pacific. There are only three such waterways in the Latin
Americas. The most northerly is the Panama Canal which is man-made and must there
fore, presumably, from the standpoint of romance, be discounted, although we can follow 
the English poet Keats, who, on first reading Homer, felt constrained to place himself in 
imagination with Cortez at some point on the Isthmus of Panama from which perhaps, on 
a clear day, both Oceans could be seen, and to utter these immortal lines which have 
always seemed to me to embody all the wonder of the discovery of the Americas, 

"Then felt I like some watcher of the skies 
When a new planet swims into his ken; 
Or like stout Cortez, when with eagle eyes 
He stared at the Pacific-and all his men 
Looked at each other with a wild surmise
Silent, upon a peak in Darien." 

The second example, and first discovery of "El Paso", was the Straits of Magellan, the 
narrow Atlantic entrance to which was found-indeed virtually stumbled upon-in 1520 
by the Portuguese explorer Fernando de Magallanes, in the course of the first circumnavi
gation of the world. Then, approximately 300 years had to elapse before the existence of 
the third-(at the time the second}--"El Paso" was definitely established, in the shape of 
the Beagle Channel. It is not surprising that this remarkable, and rather mysterious sea
way, much of which could almost have been man-made, should have aroused great 
interest. 

VI 
But now we must, for the time being, leave the coasts of romance, and return to the 

more mundane, if most mellifluous, shores of the Lac Leman, where we shall be re
maining until the case is finished. I shall not go into the back history of the dispute from 
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the date when it first arose or began to arise, possibly some ninety years ago-for that 
history belongs to the substance of the case which we shall be considering during the 
weeks to come. But it is part of my function, on an occasion such as this one, to describe 
briefly the procedural steps that have led up to the oral hearing on which we are now 
embarking. Negotiations, which had been going on for a considerable time, led to the 
signature in English and Spanish, on 22 July 1971, and on behalf of the two Parties and of 
the Arbitrator, Her Britannic Majesty's Government, of the "Special Agreement" or 
"Compromiso" setting up this Court of Arbitration and defining its terms of reference. 
Accordingly, I will now ask the Registrar, Professor Philippe Cahier, to read those parts of 
the Compromiso that are of primary relevance and importance for understanding the 
nature of the case and the situation of this Court, -namely the Preamble and Articles I-III 
inclusive, IX, and XII-XVII inclusive. He wiill do this in a French translation. The official 
texts are of course in English and Spanish, both being equally authoritative: -

As regards the subsequent steps in the procedure, after the signature of the Com
promiso in 1971, I propose to go over these very rapidly. From time to time the Court has 
held informal meetings with the Agents and Counsel of the Parties to settle various 
procedural points that arose. It has also issued a series of Orders, establishing the seat of 
the Court here in Geneva, appointing the Registrar, and fixing time-limits for the filing of 
the various written pleadings of the Parties and the annexed documents in the case. On 
two matters of considerable importance the position has been left in some sense open. 
First, the Court has not adopted any definite written rules of procedure. With the appro
bation of the Parties, it simply laid down for itself in Section II of its Order of 10 June 
1972, the following general principle, namely that the Court would 

"with such adaptations as the particular circumstances of the present case may 
require, be guided by the rules and practices customarily applied in modern arbitral 
proceedings". 

A further clause provided that either Party could at any time bring before the Court any 
question of practice or procedure, and that the Court would decide it after consulting both 
Parties and, if so requested, hearing oral argument from them. So far, these arrangements 
have worked very satisfactorily, and I have no doubt will continue to do so. The second 
matter to some extent left open was that of language. It has from the start been under
stood that the basic language of the Court, in which its eventual report, for communication 
to the Arbitrator, the United Kingdom Government, would be drafted, was to be English, 
-and the various written pleadings filed by the Parties have been in English. It has been 
left to them to draw up or exchange with each other such translations as they felt they 
required. As regards the present oral proceedings, the understanding is that the Agents or 
Counsel of the Parties may address the Court in either English or French, the Registry 
ensuring a simultaneous interpretation into 1the other language; -and here perhaps would 
be the appropriate moment for me to extend on behalf of the Court our best thanks to the 
President and Registrar of the International Court of Justice at The Hague for the loan of 
no fewer than three of its interpreters, thus making it certain that we shall have interpreta
tion of the very highest class. 

The system adopted for the written pleadings was that of a simultaneous deposit with 
the Court (and exchange between the Partie:;) of, first, the Memorials by each of them, and 
then the two Counter-Memorials, and so on -instead of the more usual "successive" 
system whereby one Party deposits a Memorial, then the other a Counter-Memorial, 
followed by a Reply from the first Party and then a Rejoinder by the second. The main 
reason for this was to avoid either Party seeming to be placed in the position of defendant, 
and to comply with the spirit of that phrase in Article V of the Compromiso which 
provides that the order in which the written pleadings are presented "shall be without 
prejudice to any question of any burden of proof'. 
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The various written pleadings were exchanged, as to the Memorials in 1973; as to the 
Counter-Memorials in 1974; and as to the Replies in 1975. The case would then have been 
ready for the oral hearing, but in the meantime a question of some moment had arisen, 
namely the desire of the Parties that the Court, or at least some of its members, should 
visit the Beagle Channel region, -what is technically known as a "descente sur Les 
lieux"-for which the international arbitral and judicial process affords a considerable 
number of precedents. At first, the Court was reluctant to accede to this request, partly on 
account of the delay that would be involved, partly because it felt that it was probably 
already adequately informed on the basis of the written pleadings, which conformed in 
every way to the highest standards prevailing in such matters, and above all of the 
splendid series of maps and cartographical notes supplied by each Party, -for all of 
which I would like to take this opportunity of congratulating and thanking the Parties in 
the name of the Court, and of letting them know how greatly it has helped us. However, on 
account of it, the feeling of the Court was that perhaps a set of photographs of the main 
features of the Beagle Channel region might suffice, instead of a visit. Nevertheless, in the 
end, the Court agreed to go, and all of its members participated. We have never regretted 
it. It would talce too long, and exceed any tolerance that I can reasonably expect, and 
which I have probably already overrun, if I attempted to do anything like justice to an 
experience that could not have been more interesting and agreeable, both on account of 
the excellence of the arrangements made, and the overwhelmingly generous hospitality 
extended to us by the diplomatic, naval and air authorities of each Party; and also on 
account of the charm of the region and the intrinsic fascination, from the point of view of 
the case, of seeing everything that we wanted to see and receiving all the information we 
asked for. Because the occasion involved going about in ships, boats and helicopters, and 
winter conditions in the region are severe, the visit could only take place in the summer or 
early autumn months which, in the southern hemisphere, means the period December to 
April. In fact it could not be arranged before March of this year. I have no doubt at all as 
to its great utility. Speaking for myself, it was not that one discovered anything startlingly 
new or unforeseen, but it enabled one to identify with the region, and to visualize its 
features in a way that only actual looking and seeing can ensure. May I once again thank 
our kind hosts, on both sides, for affording us this opportunity. 

VII 
And now I am approaching the end of my task for this morning. In connexion with 

the oral hearing, in which the Parties will begin their statements tomorrow, the only 
procedural problem that arose was as to which of them should start. Where the written 
pleadings have been delivered successively, the normal course is for the side that de
posited the first such pleading also to speak first at the oral hearing, in answer to the last 
of the written pleadings, which will have been delivered by the other side. But where the 
written pleadings have been simultaneous, not successive~ no such automatic solution is 
possible. Fortunately, in the present case the Parties have been able to agree amongst 
themselves, and the Court has concurred, that the Republic of Chile shall start-but this is 
on the clear understanding that Chile shall not on that account be regarded as being in the 
position either of plaintiff or defendant in the case-and nor will Argentina either; -and it 
is equally understood that the order of speaking will not in any way prejudice any ques
tion of the burden of proof that may arise in this case, should such a question come up. 
The task of the Court in these proceedings is to decide-on the basis of the requests of the 
Parties as respectively formulated in Article I of the Compromiso-what is the boundary
line in the disputed areas and, as required by Article XII of this instrument, to draw that 
line on a chart. These tasks the Court will carry out objectively, and to the best of its 
ability, without preconceptions. 

For our working meetings we have been fortunate in securing premises in the new 
buildings of the International Labour Organization, whose administrative authorities, 
represented here today by the Deputy Director General, Mr. Valticos, I have much pleas
ure in thanking. A provisional time-table for these meetings, subject to adjustments and all 
necessary flexibility, has been agreed between the Court and the Parties with a view to 
terminating the hearing by about the last week in October. The Court thereafter will hope 
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to produce its report by about the end of November, but there again there must be 
flexibility. This concludes my remarks, and I will now give the floor to the Agents of the 
Parties. 

No.2 

VALEDICTORY SPEECH OF THE PRESIDENT AT THE END OF THE ORAL HEARINGS, 

23 OCTOBER 1976 

My friends, for I know I speak on behalf of all my colleagues here when I say we 
believe that we can call you that, on both sides. The time has come to bring this part of the 
case to a close-these oral proceedings in which we have been engaged here for some 
weeks. This is al ways rather a solemn and evelll rather a melancholy moment in the history 
of an international litigation, especially for those on either side who have laboured so long 
and so faithfully, for months and even for years on the preparation and presentation of the 
case, and who now see it pass out of their hands to rest in those of the Court. There is also 
some sadness for the Court itself. The Court is now left to take difficult decisions on its 
own without the help and-if I may say so--support so unstintingly given to it by the 
Parties and by all those who have worked for them, and from most of whom we must now 
part. 

Therefore, may I take this opportunity of thanking all those concerned on both sides, 
and not only those who have written so well and spoken so elegantly, but also those 
who-in the background-the backroom boys and girls-have carried out the researches 
and prepared the documentation and the maps, diagrams, tables and other compilations 
without which this case would have been hard to assimilate, and which have been of such 
great assistance to the Court. The role of those who appear as counsel or advocates in 
these cases is an especially difficult one, for they have always to bear in mind that they 
have a duty not only to the Party they represent but also to the Court and to the law itself. 
And these duties may sometimes conflict. In the present case they have been carried out 
with exemplary fidelity, and highly complex arguments have been presented persuasively 
but also honestly. The Court is grateful to all those concerned for that. 

It has indeed been a complex case, but it has also had the compensating advantage of 
being an intensely interesting one. Few cases-in the experience of my colleagues and 
myself as international judges-have exceeded it in that respect. We have learned much 
and have taken pleasure in much. And, may I say, not least in hearing the sonorities and 
terms of speech of the noble Spanish language. 

The Court now remains here to reach its decision and this will take time. The argu
ments on both sides are powerful, and the choice between them will be far from easy. The 
Court will act as conscientiously as it can, bearing in mind the great importance which the 
outcome will have for both Parties. But here may I, in conclusion, add this: it is one of the 
more sombre aspects of litigation, and the Court is fully aware of it, that a decision given 
according to law is in principle bound, unless the circumstances are very exceptional, to 
disappoint one or other of the Parties. This is a risk they take in advance, together with the 
obligation of honour as well as of law to abide by the result, whatever it may be. 

Now, to end up, I will ask the Agents of the Parties to remain available for consul
tation by the Court during the coming weeks and possibly even-I do not know-months. 
And subject to this request and to the delivery to the Registrar of the written statements 
which I mentioned earlier and regarding which I can give time-limits, if the Parties so 
desire-that can be done afterwards-subject to all that, I declare these oral proceedings 
closed. And I say to you, one and all: "Vayan con Dios". 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

224 ARGENTINA/CHILE 

DECLARATION OF HER MAJESTY QUEEN ELIZABETH II, PURSUANT TO 
THE AGREEMENT FOR ARBITRATION ( COMPROMISO) DETERMINED 
BY THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRIT
AIN AND NORTHERN IRELAND AND SIGNED ON BEHALF OF THAT 
GOVERNMENT AND THE GOVERNMENTS OF THE ARGENTINE REPU
BLIC AND THE REPUBLIC OF CHILE ON 22 JULY 1971 FOR THE ARBI
TRATION OF A CONTROVERSY BETWEEN THE ARGENTINE REPUBLIC 
AND THE REPUBLIC OF CHILE CONCERNING THE REGION OF THE 
BEAGLE CHANNEL(!) 

WHEREAS the Argentine Republic and the Republic of Chile (here
inafter referred to as "the Parties") became parties to a General Treaty 
of Arbitration signed at Santiago on 28th May 1902<2> (hereinafter re
ferred to as "the Treaty"); 

AND WHEREAS His Britannic Majesty's Government duly accepted 
the duty of Arbitrator conferred upon them by the Treaty; 

AND WHEREAS a controversy has arisen between the Parties con
cerning the region of the Beagle Channel; 

AND WHEREAS, on this occasion, the Parties concurred with regard 
to the applicability of the Treaty to this controversy and requested the 
intervention of Our Government in the United Kingdom of Great Brit
ain and Northern Ireland as Arbitrator; 

AND WHEREAS Our Government in the United Kingdom, after hea
ring the Parties, were satisfied that it would be appropriate for them to 
act as Arbitrator in the controversy; 

AND WHEREAS Our Government in the United Kingdom, in accord
ance with the Treaty and after consulting the Parties separately, deter
mined the Agreement for Arbitration (Compromiso) which was signed 
on behalf of Our said Government and the Parties at London on 22nd 
July 1971 <3>; 

AND WHEREAS for the purpose of fulfilling their duties as Arbitra
tor Our Government in the United Kingdom appointed a Court of Arbi
tration composed of the following members: 

Mr. Hardy C. Dillard (United States of America) 

Sir Gerald Fitzmaurice (United Kingdom) 

Mr. Andre Gros (France) 

Mr. Charles D. Onyeama (Nigeria) and 

Mr. Store Petren (Sweden); 

<1> In accordance with Article XIII of the Agreement for Arbitration (Compromiso), 
the decision of the Court of Arbitration with this declaration that such decision consti
tutes the A ward in accordance with the General Treaty of Arbitration signed at Santia~o 
on 28th May 1902 was communicated to the Argentine Republic and the Republic of Chile 
by delivery to the London addresses of the Heads of their Diplomatic Missions on 2 May 
1977. 

c2> British and Foreign State Papers vol. 95, p. 759. 
<3> Miscellaneous No. 23 (1971), Cmnd. 4781. 
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AND WHEREAS, the Government of the Argentine Republic having 
on 11th March 1972 denounced the Treaty with effect from 22nd Sep
tember 1972, both Parties stated their understanding, which was shared 
by Our Government in the United Kingdom, that this would in no way 
affect the arbitration proceedings in the present case and that the Treaty 
and the Agreement for Arbitration (Compromiso) would continue in 
force with respect to those proceedings until their final conclusion; 

AND WHEREAS the Parties have presented to the Court of Arbitra
tion written pleadings and maps and other documents; 

AND WHEREAS, having heard representatives of the Parties, the 
Court of Arbitration, accompanied by the Registrar and representatives 
of the Parties, visited the Beagle Channel region in March 1976; 

AND WHEREAS representatives of the Parties took part in oral 
hearings before the Court of Arbitration between 7th September and 
23rd October 1976; 

AND WHEREAS the Court of Arbitration, acting in accordance with 
the provisions of the Agreement for Arbitration (Compromiso ), has 
considered the questions specified in paragraphs (1) and (2) of Article I 
of that Agreement, reaching its conclusions in accordance with the prin
ciples of international law, and has transmitted to Our Government in 
the United Kingdom its Decision thereon (a copy of which Decision is 
annexed to this Declaration), including the drawing of the boundary line 
on a chart; 

AND WHEREAS Our Government in the United Kingdom have fully 
and carefully studied the Decision of the Court of Arbitration, which 
decides definitively each point in dispute and states the reasons for the 
decision on each point; 

Now, in pursuance of Article XIII of the Agreement for Arbitration 
(Compromiso) and in the name of Our Government in the United 
Kingdom, WE, ELIZABETH THE SECOND, by the Grace of God of the 
United Kingdom of Great Britain and Northern Ireland and of Our other 
Realms and Territories Queen, Head of the Commonwealth, Defender 
of the Faith, etc., etc., etc., hereby ratify the Decision of the Court of 
Arbitration and declare that the said Decision constitutes the Award in 
accordance with the Treaty. 

GIVEN in triplicate under Our hand and seal, at Our Court of St. 
James's this Eighteenth day of April, One thousand Nine hundred and 
Seventy-seven in the Twenty-sixth year of Our Reign. 

ELIZABETH R. 
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II 

EXCHANGE OF DIPLOMA TIC NOTES BETWEEN ARGENTINA AND CHILE 
CONCERNING THE AW ARD 

ECHANGE DE NOTES DIPLOMA TIQUES ENTRE L 'ARGENTINE 
ET LE CHILI CONCERNANT LA SENTENCE 

NOTE FROM THE MINISTER FOR FOREIGN AFFAIRS OF THE ARGENTINE 
REPUBLIC TO THE AMBASSADOR OF CHILE IN ARGENTINA* 

Buenos Aires, 25 January 1978 
Sir, 

I am pleased to inform you, on express instructions from my Gov
ernment, that the Government of the Argentine Republic, after carefully 
studying the arbitral Award by Her Britannic Majesty on the Beagle 
Channel dispute, has decided to declare the Arbitrator's decision irrevo
cably null and void under international law. 

My Government's declaration is contained in the attached doc
ument. 

The Argentine Republic does not therefore consider itself bound to 
comply with the arbitral Decision and, consequently, wishes to inform 
you that it does not and will not recognize the validity of any title that 
the Republic of Chile may invoke on the basis of the arbitral Award, in 
order to arrogate to itself sovereign rights over any territory or maritime 
area. 

My Government believes that it is not in the interest of our two 
Republics to see the quality of our relations impaired by an arbitral 
decision issued in violation of international law. For this reason, I wish 
also to advise you that the Argentine Government feels that the most 
suitable course for finding permanent and definitive solutions, and that 
most in keeping with our history, is to negotiate bilaterally all the juris
dictional differences between the two countries, as the recent meeting of 
the Presidents of the two nations, held in the city of Mendoza, demon
strated. 

* Translated from Spanish into English by the Secretariat of the United Nations. 
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Accept, Sir, the renewed assurances of my highest consideration. 

6scar Antonio MONTES 
Vice-Admiral 

His Excellency Mr. Rene Rojas Galdames 
Ambassador Extraordinary and Plenipotentiary 
Embassy of the Republic of Chile 
Buenos Aires 

Declaration of Nullity 

On 2 May 1977, the Argentine Government was notified of the 
arbitral Award issued by Her Britannic Majesty, in the dispute between 
the Argentine Republic and the Republic of Chile concerning the Beagle 
Channel region, pursuant to the Agreement for Arbitration (Compro
miso) of 22 July 1971. 

In compliance with the aforesaid Arbitration Agreement, a special 
Court of Arbitration comprising five current members of the Interna
tional Court of Justice was entrusted with investigating and ruling on the 
dispute. 

The Decision of this special Court could only be ratified or rejected 
by Her Britannic Majesty, as formal Arbitrator, as provided in the Gen
eral Treaty of Arbitration of 1902. Her function was therefore limited to 
those two alternatives, with no possibility of modifying any aspect of 
the Decision of the special Court. 

The Argentine Government has analysed this Decision thoroughly 
in the light of the international norms applicable to the procedural and 
substantive aspects of the dispute. The aforementioned norms are con
tained in the General Treaty of Arbitration of 1902 and the Agreement 
for Arbitration reached in 1971. 

These legal instruments set down certain requirements which the 
Decision of the special Court must meet. For instance, the Arbitration 
Agreement limits the Decision to the geographical area specifically sub
mitted to arbitration (art. I, paras. (1)-(4)), beyond which the Court had 
no jurisdiction. Furthermore, the 1902 Treaty (art. IX) and the Arbitra
tion Agreement (art. XII (2)) establish that the Decision must rule on 
each point in dispute, stating the reasons for each ruling. Both agree
ments also establish that the dispute must be decided in accordance with 
the principles of international law (art. VIII of the 1902 Treaty and art. I 
(7) of the Arbitration Agreement). This means that the special Court 
should have applied the general rules of international law, to both the 
substance and the procedure, where they were not specifically men
tioned in the aforesaid agreements. 

From its analysis, the Argentine Government has found that the 
Decision of the special Court has many serious flaws and has concluded 
that the Decision was handed down in violation of the international 
norms to which the Court should have adhered in its task. The Decision 
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and the resulting A ward by Her Britannic Majesty are therefore null and 
void, since they do not meet the requirements for being considered valid 
under international law. 

The flaws in the arbitral Decision are of different kinds, but are 
closely linked and have a bearing on each other such as to impair the 
main arguments on which the operative part of the Decision is based. 

These flaws can be grouped into the following six categories: 

A) Distortion of the Argentine arguments 

In several instances, the Decision describes as an Argentine argu
ment something which the Argentine Republic never claimed to the 
Court of Arbitration, and then rules on this distorted version. This 
method of distorting a claim and then deciding, not on the real argument 
but on what the Court says the Argentine Republic claimed, is used even 
in the consideration of one of Argentina's main contentions. 

Thus, Argentina claimed that the eastern end of the Beagle Chan
nel, on the delineation of which the settlement of the dispute largely 
depends, is, according to the documents drawn up by the discoverers 
and early explorers of the Channel, situated to the north of Lennox 
Island, between Picton and Navarino Islands. 

The Court of Arbitration, on the other hand, affirms that Argentina 
claimed as the "real eastern course" one that "departs from the latter's 
previous general west-east direction and describes what gradually grows 
into almost a right-angled tum, to pass south and west of Picton Island, 
between it and Navarino Island, and thence between the latter and 
Lennox Island in what has become a general north-south direction or 
even (when abreast of Lennox Island) a south-westerly one, reaching 
the sea between Punta Marfa on that island and Punta Guanaco on 
Navarino" (emphasis added) (para. 4 of the Decision). 

This serious distortion of the Argentine position, which ignores the 
real arguments submitted on the issue, arises again in other parts of the 
Decision (paras. 51 and 93), influences the entire reasoning of the Court 
of Arbitration and affects its conclusions on the meaning of the term 
"Beagle Channel" in the Boundary Treaty of 1881. 

The most serious consequences of this distortion appear in para
graphs 93 and 96 of the Decision, where the Court, after discarding other 
methods as inadequate, seeks to determine what constitutes the Channel 
of the 1881 Treaty purely by analysing the terms of that Treaty. 

In this part of the Decision, the Court rejects the idea of the Chan
nel which it itself attributes to Argentina, asserting that the Treaty could 
not possibly have used the expression "to the south of the Beagle Chan
nel" to refer to a Channel that, at a given point in its course, bends 
southwards and continues for a long stretch in a north-south direction. 

This conclusion rests entirely on ridiculing the Argentine argument, 
something which is possible only because the Court had previously 
distorted that argument. 
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It is difficult to conceive of a more serious error than that of mis
takenly attributing a substantive claim to one of the Parties. 

The court also distorts the Argentine position by attributing to 
Argentina an argument that it never advanced, on the broad meaning of 
the term "Tierra del Fuego", and ignoring the arguments it actually 
presented (para. 57), and by stating that Argentina regarded the Picton, 
Nueva and Lennox Islands as an indivisible whole (para. 7 (c)). 

These are just some of the more blatant examples of the Court's 
practice of ruling not on what the Parties to the dispute actually argued 
but on its own distorted versions of those arguments. 

B) Opinion on disputed issues not submitted to arbitration 

The Court gives its opinion on issues not submitted to arbitration 
and outside its jurisdiction. For instance, it became clear during the 
arbitration that a dispute existed between Argentina and Chile over the 
islands south of the "Hammer", namely, south of the area subject to 
arbitration (Terhalten, Sesambre, Evout, Barnevelt, etc.), which there
fore lay outside the Court's jurisdiction. The Court, however, rules on 
the status of those islands in some passages of its Decision. 

For instance, in paragraph 60 (2 bis), in denying the applicability of 
the Atlantic-Pacific principle of the "Islands clause" of article III of the 
1881 Treaty, the Court says that the Treaty awarded Chile all the islands 
south of the Beagle Channel, whether east or west of Cape Hom, 
thereby including the islands to the south of the "Hammer". Again, in 
paragraph 96, in rejecting the concept of the Beagle Channel errone
ously attributed to Argentina, it adds a sentence which implicitly con
demns Argentina's claim to the southern islands. 

It also became clear during the arbitral proceedings that another 
dispute exists between the Parties concerning the eastern end of the 
Straits of Magellan. Chile maintains that it has jurisdiction over the 
entire length of the Straits, while Argentina contends that the eastern 
boundary of the Straits is formed by a line running from Cape Virgenes 
to Cape Espiritu Santo and that Cape Dungeness is inside the Straits, 
with the result that part of the eastern end of the Straits belongs to 
Argentina. The Court of Arbitration states, in paragraph 31 of its Deci
sion, that the 1881 Treaty gave Chile exclusive control over the Straits 
of Magellan and, in paragraph 24, says that Cape Dungeness is on the 
Atlantic, thereby ruling on another question that was outside its compe
tence. 

C) Contradictions in the reasoning of the Court 

Another defect of the arbitral Decision is its contradictions. It is an 
elementary principle that something cannot be simultaneously affirmed 
and denied of somebody or something. This is a contradiction and all 
contradictions are necessarily false. It is also a rule of formal logic that a 
contradiction cannot be included among the premises of a reasoning, 
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otherwise any conclusion, no matter how absurd, can then be drawn 
from that reasoning. 

These principles govern the validity of all human reasoning, which 
naturally includes legal thinking. However, the Court of Arbitration 
seems to ignore these basic principles and repeatedly contradicts itself, 
in the process reaching groundless conclusions. 

In the first place, the A ward manifests an extremely serious logical 
and juridical contradiction in its treatment of the question of the islands 
of the Channel. With respect to the section of the Channel extending 
from Lapataia to Snipe, the Court considers the islands situated there to 
be "in the Channel" (and not to the south of it). It says that the 1881 
Treaty did not attribute them to either Party and that they must there
fore be divided between the two countries. For the "external" part of the 
Channel, and out of the various possibilities that exist, the Court limits 
itself to considering that the Channel has two arms: the "Chilean" arm, 
up to Cape San Pfo and even beyond, and the "Argentine" arm, through 
the Goree and Picton Passes (it has already been seen above, in point A, 
that the latter is a distortion of the Argentine argument). As a result, 
Picton, Nueva and Lennox Islands are also in the Channel. One might 
ask why, in this case, the Court did not distribute them in accordance 
with the principle of "appurtenance" (accession, contiguity or adja
cency) that it applied to the other islands of the Channel. 

The answer is that the Court does not accept the possibility of 
applying this regime to Picton, Lennox and Nueva Islands because it 
saysprimafacie all the territories in dispute must be considered to have 
been covered by an express clause of the 1881 Treaty since the only 
alternative would have been a total failure of the Treaty. This contra
dicts the approach taken to the problem of the islands in the Channel, 
which, as stated earlier, the Court asserts do not fall within any specific 
attribution (paras. 98 (c) and 106). As a result of this contradiction, the 
Court divides the Beagle Channel, as defined by the Court itself, into 
two sections subject to different legal regimes, without supplying any 
justification for this. 

Other examples can be mentioned: 

In paragraph 66 (3), on the subject of the interpretation of the 1881 
Treaty,· the Decision considers that the "speech" by Bernardo de 
Irigoyen in 1881 and the "speech" by Melqufades Valderrama, in so far 
as they relate to the islands in dispute, are diametrically opposed and 
must both be rejected as cancelling each other out. But, in paragraph 
130, in dealing with the confirmation material subsequent to the Treaty, 
the Court rejects Bernardo de Irigoyen's speech as insufficient to prove 
Argentina's arguments while accepting Valderrama's speech as clear 
evidence for Chile's interpretation of the Treaty. 

In paragraphs 14 and 24, the arbitral Decision includes the entire 
Tierra del Fuego archipelago among the areas in dispute before 1881 and 
covered by the Boundary Treaty. In paragraph 101, however, in order to 
avoid the problem of interpretation created by the islands to the west of 
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Tierra del Fuego, the Court decides to consider those islands as not 
being part of the boundary dispute prior to 1881 and therefore not 
covered by the Treaty. 

D) Flaws of interpretation 

Any judge to whom a dispute is submitted must interpret the legal 
norms applicable to the case. Interpretation of the law is a function 
regulated by the legal system. The interpreter has limits within which he 
can define the precise content of the legal norm he is interpreting. The 
law also tells him what methods to use for his interpretation. To this 
end, the Vienna Convention on the Law of Treaties has codified some 
customary norms on the subject and has even established a certain 
order of precedence among them. 

Interpretation is thus a function determined and regulated by inter
national law and not a task left simply to the discretion or whim of the 
judge. He is not allowed to overstep the established limits, for then he 
would not be interpreting the law but revising it. As stated by the Inter
national Court of Justice in a well-known passage of its advisory opin
ion on the interpretation of peace treaties (ICJ Reports, 1950), "the 
Court's function is to interpret treaties, not revise them". 

The arbitral Decision is based mainly on the text of the 1881 Treaty. 
This being so, the Court should have been guided in its interpretation 
by, among other rules, those known as "appeal to context" and ''useful 
effect". The Court ignores these rules, particularly the second one, with 
the result that the Treaty, instead of being "intepreted", is amended and 
adapted in a manner that contradicts its letter and spirit. 

Thus, for instance, in deciding in paragraph 101 that the islands 
west of Tierra del Fuego were not considered part of the boundary 
dispute prior to 1881 and therefore were not covered by the Treaty, the 
Decision leaves a specific term of article III of that instrument without 
useful effect. 

A good deal of article 1 of the Treaty is also left without useful 
effect, since it refers to areas that, according to the Decision, were not 
part of the boundary questions. 

The Court also rejects, in paragraph 65, the Argentine contention 
that by the clause "and the other islands there may be on the Atlantic", 
article III of the Treaty attributed to Argentina, Picton, Nueva and 
Lennox Islands among others. Having set aside this interpretation, the 
Court, in violation of the rule of useful effect, does not explain which 
islands-if not Nueva, Picton and Lennox Islands-the Treaty attrib
uted to Argentina by that clause. 

Likewise, the words ''up to Cape Hom" in article III of the Treaty 
lose all meaning and the clause attributing islands to Chile is interpreted 
as if the only condition for attribution is the fact that they are "to the 
south of Beagle Channel". 
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In interpreting article II of the Boundary Treaty, the Decision as
serts that this clause attributed to Argentina the whole of Patagonia up 
to the Rio Negro, a conclusion not borne out by the text of the Treaty, 
which refers to neither Patagonia nor the Rio Negro. Furthermore, it 
leaves without useful effect or makes redundant a good deal of the 
sphere of appication of article I, which defines the boundary from north 
to south as far as the 52nd parallel of latitude. 

Moreover, in interpreting the text of article III of the Treaty, the 
Court creates as an element of the delimitation the concept of the south
ern coast of Isla Grande, thus in effect revising the Treaty since that 
concept is found neither in the text of the Treaty, nor in the travaux 
preparatoires, and was not put forward by either Party. 

E) Geographical and historical errors 

In addition to the flaws already mentioned, the Decision contains 
erroneous assertions as to facts which affect its motivation, its operative 
part or both. 

Some of these errors are geographical. For instance, in para
graphs 100 and 101, it is said the Stewart, O'Brien and Londonderry 
islands are south of the north-west arm of the Beagle Channel. Actually, 
these islands have no relationship to the Channel, they lie outside it and 
even to the north of its general direction. In paragraph 14, the Decision 
invents a "Cape Hom archipelago", extending to the south, south-west 
and west of the Isla Grande, as something distinct from the Tierra del 
Fuego archipelago. 

It should also be mentioned that the maritime boundary-line traced 
by the Court of Arbitration on the chart attached to the Award is flawed 
by inaccuracies and technical errors that make it unreliable. 

Other errors are historical. The Court of Arbitration makes some 
assertions in this area that correspond neither to reality nor to the 
evidence offered, and also do not seem to be the result of independent 
research by the Court itself. For example, it asserts that Chile, through
out the boundary dispute prior to 1881, always claimed sovereignty over 
the whole of Patagonia up to the Rio Negro (para. 13); that the islands to 
the west of the Tierra del Fuego archipelago were not in dispute and 
were not covered by the Boundary Treaty (para. 101); that there are 
documents relating to the discovery and early exploration of the Beagle 
Channel that show the southern arm, defined by the Court itself as 
including Goree Pass between Lennox and Navarino Islands (paras. 87 
and 4 ), to be the real eastern course of the Channel; and that, for the 
1876-1881 negotiators, the Atlantic Ocean went only as far as Staten 
Island (para. 65 (e)). 

This last position taken by the Court combines with its assertion as 
to the inapplicability of the Atlantic principle in the clause on attribution 
of islands "on the Atlantic" to Argentina, in article III of the Treaty 
(para. 66 (2) (b)). This assertion itself embodies a clear contradiction. 
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This limitation of the validity of the Atlantic principle also em
bodies a geographical error, since it ignores the opinion of the interna
tional scientific community (International Hydrographic Bureau, 1919) 
which defined Cape Hom as the point marking the boundary between 
the Atlantic and Pacific Oceans. 

In setting aside the question of the division between the oceans in 
connection with the traditional boundary between the two countries 
(Cape Hom), the Award ignores the guiding principle that governed the 
jurisdictional division between Argentina and Chile even before their 
independence and that was later formalized in various instruments, in 
particular the 1881 Treaty, the 1893 Protocol and the 1902 Act clarifying 
the agreements on arbitration and arms limitation. 

In the same order of ideas, in dealing with the Argentine argument 
upholding the Atlantic-Pacific principle, the Court commits another se
rious historical error when it analyses the scope of the 1893 Protocol 
(paras. 73-78). Argentina maintained that since the Protocol supple
mented and clarified the 1881 Treaty, it was an authentic interpretation 
of the Treaty. Since the second sentence of article 2 of the Protocol 
says: 

" ... it being understood that, by virtue of the provisions of the 1881 
Treaty, the sovereignty of each State over its respective coastline is 
absolute, with the result that Chile cannot lay claim to any point 
towards the Atlantic and the Argentine Republic cannot lay claim 
to any point towards the Pacific", 

the Atlantic-Pacific principle contained in the 1881 Treaty is thus con
firmed and is, as such, applicable to the current dispute. Argentina also 
maintained that the Protocol introduced modifications to the Treaty as 
regards two specific sections of the border where demarcation difficul
ties had arisen up until that point, and that it did so in application of the 
general principle of respect for the absolute sovereignty of each State 
over its respective coastline. The Court, however, asserts that the scope 
of the Protocol lies outside the Treaty as such, in date as well as in 
substance. This is a basic error of law, for the 1893 Protocol was always 
considered by both Parties-without prejudice to their differences as to 
its scope-as a treaty specifically amending and interpreting the 1881 
Treaty, as is clear from its text, its object and its purpose. The Court 
then immediately contradicts itself by acknowledging in subsequent 
paragraphs that the Protocol did indeed refer to the 1881 Treaty. 

The Court commits other equally serious errors when it describes 
the Protocol as simply a demarcation instrument and asserts that it bore 
no relation to the Beagle Channel region or the islands in dispute and 
could not have done so because the 1881 Treaty did not provide for any 
demarcation of this region. 

The Court is mistaken as to the nature of the Protocol, for the 
Protocol did not only lay down demarcation procedures, but also in
cluded important delimitation provisions which went so far as to alter 
the boundary set by the 1881 Treaty. 
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F) La,ck of balance in evaluating the arguments and evidence 
submitted by each Party 

The Award does not give equal treatment to the arguments and 
evidence submitted by the two Parties. It does not give objective consid
eration to all the important points of the controversy over the inter
pretation of the Treaty, which might have influenced the outcome. It 
ignores background material to the case which provides specific rele
vant insights into the situation under examination and overlooks, par
ticularly as regards later conduct, the actual historical context of the 
dispute, basing itself on general guidelines or critera derived from a 
modem reconstruction of that conduct. The consequences of this lack 
of balance are particularly serious since the Court does not arrive at a 
clear-cut conclusion in favour of the Chilean interpretation, but simply 
prefers it over the Argentine interpretation, after weighing the cumula
tive weaknesses of each Party's position. The scale is thus tipped in 
favour of the Chilean interpretation, after ignoring or distorting the 
Argentine arguments, ignoring important evidence, committing errors of 
fact, etc. 

The Court's attitude of systematic partiality towards Chile and 
against Argentina is evident throughout the Award, but is particularly 
noticeable in part II, chapters III, "The Boundary Treaty of 1881" and 
IV, "Corroborative or Confirmatory Incidents and Material", above all 
when it decides on what really constitutes the Beagle Channel, on the 
meaning of the concept of "Atlantic Ocean", or on the relative value of 
the written and oral statements of the negotiators of the 1881 Treaty. 

This lack of balance is also evident when the Court fails to consider 
important Argentine arguments and ignores the evidence that corrob
orates them. This is particularly true on the issue of the attitude of the 
Parties with respect to cartography, the broad meaning of the concept 
"Tierra del Fuego" in the "Islands clause" of article III, and the official 
acknowledgement by both Parties of the existence of an unresolved 
demarcation issue in the region in dispute. 

The foregoing list of flaws is in no way exhaustive. Even so, those 
mentioned here are sufficient to demonstrate the abuse of power, the 
flagrant errors and the violation of essential legal rules committed by the 
Court of Arbitration as regards both legal substance and procedures. 

Therefore, and by virtue of the aforesaid, the Government of the 
Republic of Argentina declares that, given of the manifest nullity of the 
Decision of the Court of Arbitration and of the A ward by Her Britannic 
Majesty which is its consequence, it does not consider itself bound to 
abide by it. 

Buenos Aires, 25 January 1978 
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NOTE FROM THE MINISTER FOR FOREIGN AFFAIRS OF THE REPUBLIC 
OF CHILE TO THE AMBASSADOR OF ARGENTINA* 

Santiago, 26 January 1978 

Sir, 

I have the honour of replying to the Note which the Minister for 
Foreign Affairs of the Argentine Republic delivered yesterday to the 
Ambassador of Chile in Buenos Aires concerning the arbitral Award by 
Her Britannic Majesty on the controversy in the Beagle Canal region. 

The Notes states that your Government, after carefully studying 
the A ward, "has decided to declare the Arbitrator's decision irrevocably 
insuperably null and void" and attaches, to this end, a lengthy document 
entitled "Declaration of Nullity". It adds that the Argentine Republic 
"will not recognize the validity of any title that the Republic of Chile 
may invoke, on the basis of the arbitral A ward, in order to arrogate to 
itself sovereign rights over any territory or maritime area". 

The aforesaid Note also states that, in order not to see "the quality" 
of the relations between the two Republics impaired "by an arbitral 
decision issued in violation of international law", the most suitable 
course for finding permanent and definitive solutions, and that most in 
keeping with our history, "is to negotiate bilaterally all the jurisdictional 
differences between the two countries, as the recent meeting of the 
Presidents of the two nations, held in the city of Mendoza, demon
strated". 

My Government categorically rejects the strange "Declaration of 
Nullity" which the Note contains. This rejection is based on elementary 
norms of international law, as I indicate in the "Official Declaration" a 
copy of which accompanies this Note.** 

Without prejudice to the foregoing, my Government will in due 
course issue the necessary reply to the factual and legal assertions con
tained in the "Declaration of Nullity". 

Nevertheless, it is my duty to advise you that, contrary to the 
assertions in the aforementioned Note, my country's clear rights and 
indisputable sovereignty over the territories and maritime areas of the 
southern region are based on uncontestable titles emanating not only 
from binding treaties between the Republic of Chile and the Republic of 
Argentina but also from the arbitral Award which confirms and recog
nizes them fully. 

Those rights and that sovereignty will continue to be exercised in 
conformity with such titles. 

My Government acknowledges your Government's well
intentioned proposal to "negotiate bilaterally", but I must reiterate very 

* Translated from Spanish into English by the Secretariat of the United Nations. 
** Not reproduced here. 
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emphatically that such negotiations could never touch on-as they 
never touched on in the past-questions already resolved by Her 
Britannic Majesty's Award. You are well aware that the Government of 
Chile expressed its full acceptance of the Award of 2 May 1977 and has 
complied with it fully. 

With regard to any delimitation of maritime areas beyond what has 
already been settled by the Arbitrator, Chile's firm, unchanging position 
does not alter my Government's willingness to arrive at a direct under
standing in conformity with international law. In saying this, I wish to 
state for the record that if up to now it has not been possible to reach 
such an understanding, it is because your Government has persistently 
intimated that it would refuse to comply with the British Award-an 
attitude that culminated in the recent "Declaration of Nullity"-and 
because it has refused to recognize Chilean sovereignty over all the 
islands to the south of the Beagle Canal up to Cape Horn, in open 
violation of express provisions of the 1881 Boundary Treaty. 

Lastly, notwithstanding its willingness to resolve, wherever possi
ble through direct agreement, all issues relating to maritime boundaries, 
my Government reiterates that if this is not achieved at the initiative of 
the Presidents of the two Republics, the time will have come to proceed 
as ordered by the Treaty on the Judicial Settlement of Disputes signed 
in 1972, as I stated in the Note which I sent to the Foreign Minister of 
Argentina on 10 January of this year. Accordingly, my Government 
maintains and repeats the invitation, extended to your Government at 
that time, to establish, by mutual consent and in conformity with article 
IV of that Treaty, the points, questions or differences on which the 
International Court of Justice will have to rule. 

I am confident that your Government will not reject this call to 
implement, by common accord, the judicial settlement procedure set 
forth in a Treaty that resulted from a well-intentioned Argentine pro
posal. 

Allow me to take this opportunity to convey to you the renewed 
assurances of my highest and most distinguished consideration. 

Patricio CARVAJAL PRADO 
Vice-Admiral 
Minister for Foreign Affairs of Chile 

His Excellency Mr. Hugo Mario Miatello 
Ambassador of the Argentine Republic 
Santiago 
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III 

ACT OF PUERTO MONTT ESTABLISHING A SYSTEM OF NEGOTIATION 
BETWEEN THE REPUBLIC OF ARGENTINA AND THE REPUBLIC OF 
CHILE, SIGNED AT PUERTO MONTT ON 20 FEBRUARY 1978 

AcTE DE PUERTO MoNTT CREANT UN MECANISME DE NEGOCIATION 
ENTRE LA REPUBLIQUE ARGENTINE ET LA REPUBLIQUE DU CHILI, 
SIGNE A PUERTO MONTT LE 20 FEVRIER 1978 

ACT OF PUERTO MONTT, SIGNED AT PUERTO MONTT, CHI_LE, 
ON 20 FEBRUARY 1978 

Act1 

Their Excellencies the Presidents of Argentina, Lieutenant-General 
Jorge Rafael V idela, and of Chile, General Augusto Pinochet Ugarte, 
meeting at Puerto Montt on 20 February 1978 upon a joint initiative, in 
the spirit of harmony and friendship which prevailed at the meeting held 
at Mendoza, Argentine Republic, on 19 January 1978, having studied at 
these meetings the issues pertaining to the relations between the two 
countries, particularly those stemming from the current situation in 
the southern region, and motivated by the common purpose of strength
ening the historical fraternal ties between their two peoples, place on 
record the following: 

(A) The aforesaid meeting at Mendoza laid the bases for setting in 
motion negotiations through which direct understandings could be 
reached on the fundamental issues of bilateral relations between Argen
tina and Chile, in particular those matters which in the view of one or 
the other Government remain pending in the southern region. 

(B) The above bases of understanding-ratified at the present 
meeting-in no way modify the positions taken by the Parties with 
respect to the Arbitral A ward on the Beagle Channel, as laid down in the 
notes and statements issued by the respective Governments. 

(C) The two Governments have issued instructions to their re
spective authorities in the southern zone referred to above, so as to 
avoid actions or attitudes inconsistent with the spirit of peaceful co
existence which must be maintained between both countries. 

1 Came into force on 20 February 1978 by signature. Reproduced from United 
Nations, Treaty Series, vol. 1088, No. 16668. 
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(D) Their Excellencies the Presidents of Argentina and Chile, in 
their continuing endeavour to find ways of achieving direct under
standings, and maintaining in their entirity and expressly reserving the 
respective positions and rights of their Governments, have agreed as 
follows: 

1. A system of negotiations shall be established comprising 
three phases, to be conducted by Commissions made up of repre
sentatives of the two Governments. 

2. In the first phase, without prejudice to the provisions of 
paragraph (C) and other arrangements which the Governments of 
Argentina and Chile may make with a view to strengthening co
existence, a Joint Commission shall propose to the Governments, 
within 45 days of the date of the present Act, measures conducive 
to creating the necessary conditions of harmony and equity until an 
integral and definitive solution is found to the questions set forth in 
paragraph 3. 

The Governments of Argentina and Chile shall agree on appro
priate measures. 

Similarly, while negotiations are under way, the Parties shall 
not apply special rules for delimitation which one or the other of 
them may have laid down, nor shall they produce facts which 
may serve as a basis for or support any future delimitation in the 
southern zone, where such rules or facts may give rise to friction or 
difficulties with the other Party. 

3. In the second phase, another Commission, likewise made 
up of Argentine and Chilean representatives, shall examine the fol
lowing points: 

3.1. Definitive delimitation of the respective jurisdic
tions of Argentina and Chile in the southern zone; 

3.2. Measures to promote policies for the physical inte
gration, development of economic complementary, and exploi
tation of natural resources by each State or jQintly, including 
environmental protection; 

3.3. Consideration of common interests in Antarctica, 
co-ordination of policies in respect of that continent, legal pro
tection of the rights of both countries and study of progress in 
bilateral agreements on neighbourly relations with each other 
in Antarctica; 

3.4. Questions related to the Strait of Magellan raised by 
the Parties, bearing in mind the relevant treaties and rules of 
international law; 

3.5. Questions related to straight base lines. 

This Commission shall begin its assignment from the date on 
which both Governments reach agreement on the proposals of the 
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First Commission, and shall complete its work within six months at 
most. 

4. In the third phase, once the first two are completed, the 
proposals of the Commission shall be submitted to the Govern
ments of Argentina and Chile in order that they may agree on the 
relevant international instruments. 

It is understood that those instruments shall be inspired by the 
spirit of the treaties which bind the Parties to each other, so as to be 
compatible with them without affecting or modifying them. 

Similarly, what is agreed on shall have no effect with respect to 
Antarctica, nor may it be interpreted as prejudging the sovereignty 
of one or the other Party in the Antarctic territories. 

(E) Desirous of finding an early solution to the questions still 
pending, Their Excellencies the Presidents of Argentina and Chile 
exchanged opinions on possible lines of delimitation of the jurisdiction 
of the respective countries. 

(F) In proceeding thus, both Presidents feel certain that they are 
interpreting the deep-seated aspirations for peace, friendship and pro
gress of the peoples of Argentina and Chile, and that they have been 
faithful to the legacy handed down from the Founding Fathers San 
Martin and O'Higgins. 

The present Act is done in two copies, both equally authentic. 

[Jorge Rafael VIDELA] [Augusto PINOCHET UGARTE] 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

240 ARGENTINA/CHILE 

IV 

ACT OF MONTEVIDEO BY WHICH CHILE AND ARGENTINA REQUEST THE 
HOLY SEE TO ACT AS A MEDIATOR WITH REGARD TO THEIR DIS
PUTE OVER THE SOUTHERN REGION AND UNDERTAKE NOT TO RE
SORT TO FORCE IN THEIR MUTUAL RELATIONS (WITH SUPPLEMEN
TARY DECLARATION), SIGNED AT MONTEVIDEO ON 8 JANUARY 
1979 

ACTE DE MONTEVIDEO, PAR LEQUEL LE CHILI ET L'ARGENTINE SONT 
CONVENUS D'INVITER LE SAINT-SlEGE A AGIR COMME MEDIA TEUR 
DANS LE CADRE DE LEUR DIFFEREND RELATIF A LA REGION AUS
TRALE ET DE NE PAS RECOURIR A LA FORCE DANS LEURS RELA
TIONS MUTUELLES (ACCOMPAGNE D'UNE DECLARATION SUP
PLEMENTAIRE), SIGNE A MONTEVIDEO LE 8 JANVIER 1979 

ACT OF MONTEVIDEO1 BY WHICH CHILE AND ARGENTINA REQUEST THE 
HOLY SEE TO ACT AS A MEDIATOR WITH REGARD TO THEIR DISPUTE 
OVER THE SOUTHERN REGION AND UNDERTAKE NOT TO RESORT TO 
FORCE IN THEIR MUTUAL RELATIONS 

1. At the invitation of His Eminence Antonio Cardinal Samore, 
Special Representative of His Holiness Pope John Paul II for a peace 
mission agreed to by the Governments of the Republic of Chile and of 
the Argentine Republic, a meeting was held at Montevideo between the 
Ministers for External Relations of the two Republics, His Excellency 
Mr. Heman Cubillos Sallato and His Excellency Mr. Carlos W. Pastor, 
who, having analyzed the dispute and taking into account; 

2. That His Holiness Pope John Paul II, in his message to the 
Presidents of the two countries on 11 December 1978, expressed his 
conviction that a calm and responsible examination of the problem will 
make it possible to fulfil "the requirements of justice, equity and pru
dence as a sure and stable basis for the fraternal coexistence" of the two 
peoples; 

3. That in his address to the College of Cardinals on 22 December 
1978, the Holy Father recalled the concerns and the hopes he had al-

1 Came into force on 8 January 1979 by signature. Reproduced from United Nations, 
Treaty Series, vol. 1137, No. 17838. 
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ready expressed with regard to the search for a means of safeguarding 
peace, which is keenly desired by the peoples of both countries; 

4. That His Holiness Pope John Paul II expressed the desire to 
send to the capitals of the two States a special representative to obtain 
more direct and concrete information on the positions of the two sides 
and to contribute to the achievement of a peaceful settlement of the 
dispute; 

5. That that noble initiative was accepted by both Governments; 

6. That since 26 December 1978, His Eminence Antonio Cardinal 
Samore, who was appointed to carry out this peace mission, has been 
holding talks with the highest authorities of the two countries and with 
their closest associates; 

7. That on 1 January, which by pontifical order was celebrated as 
"World Peace Day", His Holiness Pope John Paul II referred to this 
delicate situation and expressed the hope that the authorities of the two 
countries, adopting a forward-looking, balanced and courageous ap
proach, would take the path of peace and would be able to achieve, as 
soon as possible, the goal of a just and honourable settlement; 

8. Declare that the two Governments, through this Agreement, 
reiterate their appreciation to the Supreme Pontiff, John Paul II, for his 
dispatch of a special representative. They decide to avail themselves of 
the Holy See's offer to intervene and, with a view to deriving the great
est benefit from this gesture by the Holy See in making itself available, 
agree to request it to act as mediator for the purpose of guiding them in 
the negotiations and assisting them in the search for a settlement of the 
dispute, to which end the two Governments agreed to seek such method 
of peaceful settlement as they considered most appropriate. For that 
purpose, they will carefully take into account the positions maintained 
and expressed by the Parties in the negotiations already held in connec
tion with the Puerto Montt Act2 and the proceedings in pursuance of 
that Act; 

9. The two Governments will inform the Holy See both of the 
terms of the dispute and of such background information and opinions 
as they deem relevant, especially those which were considered in the 
course of the various negotiations, the records, instruments and pro
posals of which will be placed at its disposal; 

10. The two Governments declare that they will raise no objec
tion to the expression by the Holy See, during these proceedings, of 
such ideas as its thorough studies on all disputed aspects of the problem 
of the southern zone may suggest to it, with a view to contributing to a 
peaceful settlement acceptable to both Parties. They declare their readi
ness to consider such ideas as the Holy See may express. 

11. Accordingly, by this Agreement, which is concluded in the 
spirit of the norms laid down in international instruments for the preser-

2 United Nations, Treaty Series, vol. l088, p. 135. 
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vation of peace, the two Governments associate themselves with the 
concern of His Holiness Pope John Paul II and consequently reaffirm 
their will to settle the outstanding issue through mediation. 

DONE at Montevideo, on 8 January 1979, and signed in six identical 
copies. 

[Carlos W. PASTOR] [Hernan CUBILLOS SALLATO] 
[Antonio CARDINAL SAMORE] 

Antonio Cardinal Samore, Special Envoy of His Holiness Pope 
John Paul II, in accepting the request for mediation from the Govern
ments of the Republic of Chile and of the Argentine Republic, asks that 
that request should be accompanied by an undertaking that the two 
States will not resort to the use of force in their mutual relations, will 
bring about a gradual return to the military situation existing at the 
beginning of 1977 and will refrain from adopting measures that might 
impair harmony in any sector. 

The Ministers for External Relations of the two Republics, His 
Excellency Mr. Hernan Cubillos Sallato and His Excellency Mr. Carlos 
Washington Pastor, signify their agreement on behalf of their respective 
Governments and join the Cardinal in signing six identical copies. 

DONE at Montevideo, on 8 January 1979. 

For the Government 
of the Argentine Republic: 

[Carlos w. PASTOR] 

Minister for External 
Relations and Worship 

For the Government 
of the Republic of Chile: 

[Hernan CUBILLOS SALLATO] 

Minister for External 
Relations 

[Antonio CARDINAL SAMORE] 
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PROPOSITION DU MEDIA TEUR, SUGGESTIONS ET A VIS (PROPOSITION DU 
SAINT-SIEGE RELATIVE AU DIFFEREND RELATIF AU CANAL DE 
BEAGLE) 

THE PROPOSAL OF THE MEDIATOR, SUGGESTIONS AND ADVICE* 
(PAPAL PROPOSAL IN THE BEAGLE CHANNEL DISPUTE) 

To their Excellencies, the Ministers of Foreign Affairs of Argentina 
and Chile received in the Vatican** 

Your Excellencies, Ladies and Gentlemen: 
1. I am deeply moved on this occasion when, following your gra

cious reply to my invitation, I have the opportunity to receive you, the 
Ministers of Foreign Affairs of the Republic of Argentina and of the 
Republic of Chile, together with the delegations which your two Gov
ernments have assigned to my work of mediation in the dispute over the 
southern zone. 

I am sure I am not mistaken in thinking that your two peoples and 
your highest authorities, as also yourselves, are experiencing similar 
feelings in knowing that today may well be, in accordance with the will 
of God, the Merciful, the beginning of the final stage of an arduous and 
difficult labour designed to establish a finn and lasting peace between 
your two countries, both Catholic and both beloved of the Pope. 

2. It is true that since your peoples achieved independence in 
the concert of nations, there have been disputes between you. It is true 
that in your mutual relations there has not always been a complete and 
luminous tranquillitas ordinis, the concise expression used by St. Au
gustine as the supreme definition of peace. 

But it is also true-and I emphasized this in September last year 
before the members of your Governments-that it is gratifying and 
consoling to observe that there has never been a war between your two 
countries. This is a singular fact perhaps unique in the history of rela
tions between neighbouring countries. I would almost be bold enough to 

* Translated from Spanish into English by the Secretariat of the United Nations. 
** On 12 December 1980. 
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say that I see in this a special assistance from the providence of God the 
Merciful. 

In view of these facts, I believe that no one can deny or challenge 
this assumption: if God during this period has presided with such love 
over the development of relations between your two countries, how can 
we fail to do everything in our power not to lose this inestimable gift of 
peace, a privilege of your common history? 

On more than one occasion-and specifically in my message for the 
Day of Peace in 1979-1 stressed the need for peace education. I pointed 
out that this objective will also be achieved, in my view, through the 
implementation of peace gestures, since the practice of peace brings 
peace with it. In those closing days of 1978 and the beginning of 
1979-so full of tensions for your countries and for all your citizens and 
also so full of concerns after my recent election as Pope-God, the 
Father of us all, encouraged me to carry out a peace gesture that was not 
easy but was audacious, perilous, involved and also full of hope. 

I now venture to request a similar gesture from your two nations, 
which were never at war, in the face of a world which unfortunately has 
never known peace and is full of fear of further violence. This is a ges
ture which I request from your peoples and above all from the highest 
authorities of both your countries: I want these authorities, the 
defenders of the legitimate interests of your nations, to receive the 
supreme reward that history will grant them both for their valour in 
choosing peace at a difficult moment and for having given in this way to 
the world-in particular to those who govern the destinies of na
tions-an example of cordiality and sensitiveness as a criterion of gov
ernment. This criterion does not exclude the adoption of less agreeable 
decisions in favour of a true and complete peace, open to progress and 
to the full realization of a coexistence that fulfils their requirements of 
human brotherhood. 

I am convinced that this audacious gesture in choosing peace, al
though it may involve difficult decisions, not only will avoid further 
problems but will also show the path to be followed when other tensions 
arise in international relations and will bring highly positive fruits to 
your two countries. "And we know that all things work together for 
good to them that love God" affirms St. Paul; 1 for those that love God 
"everything" works for the good; and to choose peace is a way of loving 
God. 

I have no hesitation in asserting that, with the aid of the Almighty, 
we can work for such a good, taking advantage of this dispute which has 
caused so much sorrow during recent years. If we fulfil these peace 
gestures we shall be able to establish and consolidate a more durable 
and more complete peace than that enjoyed in previous years; a peace 
which represents a true tranquillitas ordinis in the most varied and 
broadest sectors of the life of your countries; a peace which will 

1 Romans 8, 28. 
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strengthen and fortify the numerous ties which bind you, for your own 
advantage; even more, a peace which may have beneficial repercussions 
outside your national confines and even outside your own continent. 

3. After having sought enlightenment from the Lord, I accepted 
the request for mediation. I also considered that the solution of your 
dispute could and should facilitate an ordered progress of its own and 
the intensification and development of cooperation and integration be
tween two sister nations in an possible fields of activity, provided that 
you do not lose an appropriate vision of the future. 

Since your two nations are clearly linked by language, faith and 
religious feelings, the Mediator considers that it may be possible to 
envisage the extension of these ancient ties to other fields (economic, 
industrial, commercial, tourist and cultural): the circumstances which 
make this desirable and advisable are numerous. 

4. Moreover, this prospect, which may seem ambitious, is never
theless reasonable and viable. It suffices to take into account that the 
peoples of Argentina and Chile respect and love each other spontane
ously, profoundly and sincerely; we also have clear evidence of their 
desire to live together in a calm environment of secure and fruitful 
peace. In the face of these facts, which no impartial observer may deny, 
we hope that both Chileans and Argentinians will achieve the fulfilment 
of such a human desire: a complete and final solution of the dispute over 
the southern zone, sealed with a solemn agreement of perpetual friend
ship proclaimed before the international community. Such a treaty 
would logically involve the undertaking to solve any possible future 
dispute by peaceful means, excluding-in the life of both nations
recourse to force or the threat of the use of force; a recourse which is to 
be avoided because it substantially vitiates any solution that is obtained 
by it. 

5. If in this manner the dispute over the southern zone were to 
allow the profound desires of the two peoples to be reflected in such 
undertakings, the Mediator considers that our best hope would be to 
convert this zone into an irrefutable symbol of the new reality. In my 
opinion this can be achieved by declaring it a zone of peace, a zone in 
which Argentina and Chile will seek to consolidate their decision in 
favour of fraternal coexistence, setting aside any other kind of measures 
or attitudes that may appear less suitable for the development of their 
friendly relations. 

6. Having placed the dispute in this broader and more attractive 
framework, I believe that the difficulties which undoubtedly exist for its 
solution will become less important as they become illuminated by the 
benefits which are bound to ensue. At the same time, for this reason, it 
becomes urgent to achieve a final solution as soon as possible. 

In the final analysis, I feel that we must consider this dispute in the 
light of all the possibilities for cooperation that I have referred to and 
other possibilities that you may yourselves discover. It will thus become 
a subject of lesser importance by becoming part of a comprehensive and 
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ambitious project which looks towards the future. It would therefore be 
unreasonable to over-emphasize any obstacle to this broader project. 

In the context, I feel that it would be difficult for any limitations 
placed on the natural, comprehensible and respectable aspirations re
garding this geographical zone to attain such importance as to justify the 
non-acceptance of the suggestions and advice put forward for the solu
tion of the dispute and consequent breakdown of these negotiations 
which have gone on for some time and represent very logical desires. 

In other words, if the settlement of this dispute is to pave the way 
for a marked improvement in the relations between the two countries, it 
would be worth our while to bring all of our good will to such a settle
ment since its advantages would make us forget all the rest. 

7. I have said more than once-recalling the words of the first 
Montevideo Agreement-that the solution must be just, equitable and 
honourable. Indeed, these must be the characteristics of any agreement 
which is to be real and lasting. We must seek a solution which is on a 
higher level and we must try to discover the divine purposes which 
today govern the general relations between your countries. 

In our efforts to obtain this result, I believe that we must imbue our 
material law with a spirit of fairness derived from what is naturally just 
for the present moment; such natural justice is not often reflected 
exactly in the specific provisions of the law. 

I can assure you that, in drawing up this proposal which now, in my 
capacity as Mediator I am to hand over to you, I have sought inspira
tion-I could do no less-in criteria of justice which must remain be
yond reproach if we are to avoid grounds for further disputes. I have 
tried, at the same time, to add to these criteria considerations of fairness 
the elaboration of which, it is true, is less easy but which also may be 
forgotten in our efforts to reach an honourable settlement. I have also, 
finally, suggested for the settlement of this dispute, what the old Roman 
jurists and also their canonical successors meant by the expression 
ex bono et aequo; this means that the human intelligence and judge
ment, in assessing a series of circumstances of various kinds, does not 
leave aside or disregard the support and the enlightenment of divine 
wisdom. 

I can also affirm that the body of proposals that I have put forward 
follows a logical order and also avoids expressions that might appear 
less agreeable to one or the other party. I have also taken into account 
the understandings reached or envisaged during the bilateral negotia
tions held in 1978. 

If the solution which I propose to you is, as it seems to me, just and 
fair, it would be difficult not to find it honourable for both parties, a 
quality which all your compatriots and all of us here desire. 

8. Indeed, it is clear that both your peoples desire peace. They 
have repeatedly expressed this desire on the occasion of the recent 
National Congresses, both Eucharistic and Marian, held in Chile and 
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Argentina and attended by large crowds. In their statements, the Catho
lic leaders, on behalf of their respective eccleasiastical groups, ex
pressed very special hopes for the success of this mediation. I am sure 
that they will continue their prayers, especially now that we are entering 
upon-at least this is my hope-on the concluding phase of our work. 

I am convinced that the united public opinion of your countries-so 
interested in this problem-will support and sustain those who, because 
of their lofty responsibilities, must take the appropriate decisions in the 
coming weeks. 

For my part, I feel that I must bear witness to the diligence and 
firmness with which the authorities of both nations, and all those repre
senting them here, have put forward and defended what they consider to 
be the patrimony of their respective countries, with abundant documen
tation and varied arguments, illustrated by lengthy talks. I believe that 
nobody-either now or in the future-can feel justified in reproaching 
them with neglect or ineptitude in the defence of their legitimate na
tional interests, although in acceding to my suggestions and advice they 
may have to modify the positions they have maintained. May their 
consciences remain always clear after having conscientiously fulfilled 
their duty. 

9. At the beginning of my statement I said I was deeply moved at 
this meeting. I cannot conclude my remarks without telling you that my 
initial feelings have taken shape in the solid hope that, with the help of 
Providence, our meeting of today and its discussions are taking place 
under the watchful and loving eyes of the Holy Virgin, Our Lady of 
Guadalupe. Today is her feast day and this begins the jubilee year re
calling the famous appearances of December 1531. How can she fail to 
give us her support and all her protection, she to whom your peoples 
have given the title of Empress of the Americas? How can Holy Mary 
fail to listen to the prayers of her Argentine and Chilean children who 
with such love and faith in her are assembling in Lujan and in Maipu? 

As her children and with our hearts full of hope, we pray that she 
will bring us peace. Let us pray that She, who in Bethlehem heard the 
song of peace of the angels, will grant that from now on-and not only 
during the coming Christmas festival-this marvellous hymn will con
tinue to be heard-a desire, a watchword, a promise, a firm proposal and 
a testimony of a new reality in your countries, which both enjoy the title 
of the land of Mary. And may the song be transformed into this prayer: 
"Mary, our Mother, Queen of Peace, fill our hearts with desires for 
peace and may these desires be translated into works of peace, so that 
we all achieve the well-being promised by your Son, the Prince of Peace. 

10. With these feelings and these hopes and-why not confess 
it?-with a certain trepidation, which you probably share, I hand over to 
you, Ministers, with some reserve, the text of my proposal, my sugges
tions and my advice. I am sure that your Governments will examine it 
carefully. 
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I would like to think that during these feasts of Christmas, New 
Year and the Epiphany, in which we Christians enjoy the liturgical 
celebration of the mystery of "God with us", you will be able to give 
mature thought to your reply. No one will be surprised at my hope that 
this reply will be such that it will open up a path towards the happy 
conclusion of this dispute, which has already gone on for some time and 
has already caused enough sorrow. 

For my part, I am ready to continue my activities as Mediator until 
the achievement of a final agreement. May the Lord give me power to 
carry out this task faithfully. 

To you, to your nations and to all your citizens and governing 
bodies I express my fervent desires for peace; for a true, complete and 
definitive peace; for a peace which brings joy to all the dear children of 
your countries and which is also accompanied by the benefits of mutual 
respect, fraternal coexistence and Christian well-being in the daily life of 
your nations. With my cordial apostolic blessing! 
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VI 

JOINT DECLARATION OF PEACE AND FRIENDSHIP BETWEEN 
ARGENTINA AND CHILE OF 23 JANUARY 1984 

DECLARATION CONJOINTE DE PAIX ET D'AMITIE ENTRE 
L' ARGENTINE ET LE CHILI, DU 23 JANVIER 1984 

JOINT DECLARATION OF PEACE AND FRIENDSHIP* 

249 

The Ministers for Foreign Affairs of the Republic of Chile and the 
Argentine Republic, meeting in Vatican City on 23 January 1984 on the 
initiative and at the invitation of His Holiness Pope John Paul II to 
reaffirm through their presence the significance of the launching of the 
final phase of the mediation exercise and the preparation of the final 
treaty, acceptable to both Parties and constituting the fitting outcome 
and development of the text of his Proposal, and representing their 
respective Governments, issue the following joint declaration: 

Convinced that the launching of the present stage is an appropriate 
time for both Parties to call to mind the appeals of His Holiness Pope 
J oho Paul II and to express renewed appreciation of his patient and 
invaluable work to conduct the mediation exercise to a successful con
clusion, 

Recalling that the Papal Proposal of 12 December 1980 is founded 
on the desire to foster optimum relations between the two States, thus 
promoting peace and singling out Chile and Argentina as examples to be 
followed by the entire world, 

The two Ministers, on behalf of their Governments, solemnly pro
claim their decision to maintain and develop the bonds of lasting peace 
and eternal friendship between them and hence to settle disputes of any 
nature between their respective countries always and exclusively by 
peaceful means; 

Motivated by these aims, the two Governments reiterate their firm 
determination to achieve a settlement as soon as possible of the dispute 
submitted to His Holiness Pope John Paul II for mediation. 

DONE at Vatican City on this day, 23 January 1984. 

* Translated from Spanish into English by the Secretariat of the United Nations. 
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VII 

TREATY OF PEACE AND FRIENDSHIP SIGNED BETWEEN THE REPUBLIC 
OF CHILE AND THE REPUBLIC OF ARGENTINA, SIGNED AT VATI
CAN ON 29 NOVEMBER 1984 

TRAITE DE PAIX ETD' AMITIE ENTRE LA REPUBLIQUE DU CHILI ET LA 
REPUBLIQUE ARGENTINE, SIGNE AU VATICAN LE 29 NOVEMBRE 1984 

TREATY OF PEACE AND FRIENDSHIP1 

In the name of God the All-Powerful, the Government of the Re
public of Chile and the Government of the Argentine Republic, 

Recalling that on 8 January 1979 they requested the Holy See to act 
as Mediator in the dispute which has arisen in the southern zone, with 
the aim of guiding them in the negotiations and assisting them in the 
search for a solution; and that they sought his valuable aid in fixing a 
boundary line, which would determine the respective areas of jurisdic
tion to the east and to the west of this line, from the end of the existing 
boundary; 

Convinced that it is the inescapable duty of both Governments to 
give expression to the aspirations of peace of their peoples; 

Bearing in mind the Boundary Treaty of 1881, the unshakeable 
foundation of relations between the Argentine Republic and the Repub
lic of Chile, and its supplementary and declaratory instruments; 

Reiterating the obligation always to solve all its disputes by peace
ful means and never to resort to the threat or use of force in their mutual 
relations; 

Desiring to intensify the economic co-operation and physical inte
gration of their respective countries; 

Taking especially into account "The Proposal of the Mediator, sug
gestions and advice", of 12 December 1980; 

Conveying, on behalf of their peoples, their thanks to His Holiness 
Pope J oho Paul II for his enlightened efforts to reach a solution of the 
dispute and to strengthen friendship and understanding between both 
nations; 

1 Came into force on 2 May 1985. Reproduced from United Nations, Treacy Series, 
vol. 1399, No. 23392. 
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Have resolved to conclude the following Treaty, which constitutes 
a compromise, for which purpose they have designated as their repre
sentatives: 

HIS EXCELLENCY THE PRESIDENT OF THE REPUBLIC OF CHILE: 
Mr. Jaime del Valle Alliende, Minister for Foreign Affairs; 

HIS EXCELLENCY THE PRESIDENT OF THE ARGENTINE REPUBLIC: 
Mr. Dante Mario Caputo, Minister for Foreign Affairs and Worship. 

Who have agreed as follows: 

Peace andfriendship 

Article 1 

The High Contracting Parties, responding to the fundamental inter
ests of their peoples, reiterate solemnly their commitment to preserve, 
strengthen and develop their unchanging ties of perpetual friendship. 

The Parties shall hold periodic meetipgs of consultation in which 
they shall consider especially any occurrence or situation which is likely 
to alter the harmony between them; they shall try to ensure that any 
difference in their viewpoints does not cause controversy and they shall 
suggest or adopt specific measures to maintain and strengthen good 
relations between both countries. 

Article 2 

The Parties confirm their obligation to refrain from resorting di
rectly or indirectly to any form of threat or use of force and from 
adopting any other measures which may disturb the peace in any sector 
of their mutual relations. 

They also confirm their obligation to solve, always and exclusively 
by peaceful means, all controversies, of whatever nature, which for any 
cause have arisen or may arise between them, in conformity with the 
following provisions. 

Article 3 

If a dispute arises, the Parties shall adopt appropriate measures to 
maintain the best general conditions of co-existence in all aspects of 
their relations and to prevent the dispute from becoming worse or pro
longed. 

Article 4 

The Parties shall strive to reach a solution of any dispute between 
them through direct negotiations, carried out in good faith and in a spirit 
of co-operation. 

If, in the judgement of both Parties or one of them, direct negotia
tions do not achieve a satisfactory result, either of the Parties may invite 
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the other to seek a solution of the dispute by means of peaceful settle
ment chosen by mutual agreement. 

Article 5 

In the event that the Parties, within a period of four months from 
the invitation referred to in the preceding article, do not reach agreement 
on another means of settlement and on the time-limit and other proce
dures for its application, or in the event that, such agreement having 
been obtained, a solution is not reached for any reason, the conciliation 
procedure stipulated in annex 1, chapter I, shall be applied. 

Article 6 

If both Parties or any one of them has not accepted the settlement 
terms proposed by the Conciliation Commission within the time-limit 
fixed by its Chairman, or if the conciliation procedure should break 
down for any reason, both Parties or any one of them may submit the 
dispute to the arbitral procedure established in annex 1, chapter II. 

The same procedure shall apply when the Parties, in conformity 
with article 4, choose arbitration as a means of settlement of the dispute, 
unless they agree on other rules. 

Questions which have been finally settled may not be brought up 
again under this article. In such cases, arbitration shall be limited exclu
sively to questions raised about the validity, interpretation and imple
mentation of such agreements. 

Maritime Boundary 

Article 7 

The boundary between the respective sovereignties over the sea, 
seabed and subsoil of the Argentine Republic and the Republic of Chile 
in the sea of the southern zone from the end of the existing boundary in 
the Beagle Channel, i.e. the point fixed by the co-ordinates 55°07.3' 
South latitude and 66°25.0' West longitude shall be the line joining the 
following points: 

From the point fixed by the co-ordinates 55°07.3' South latitude 
and 66°25.0' West longitude (point A), the boundary shall follow a 
course towards the south-east along a loxodromic line until a point 
situated between the coasts of the Isla Nueva and the Isla Grande de 
Tierra del Fuego whose co-ordinates are South latitude 55°11.0' and 
West longitude 66°04.7' (point B); from there it shall continue in a south
easterly direction at an angle of 45° measured at point B and shall 
extend to the point whose co-ordinates are 55°22.9' South latitude and 
65°43.6' West longitude (point C); it shall continue directly south along 
that meridian until the parallel 56°22.8' of South latitude (point D); from 
there it shall continue west along that parallel, 24 miles to the south of 
the most southerly point of Isla Homos, until it intersects the meridian 
running south from the most southerly point of Isla Homos at co-
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ordinates 56°22.8' South latitude and 67°16.0' West longitude (point E); 
from there the boundary shall continue South to a point whose co-ordi
nates are 58°21.l' South latitude and 67°16.0' West longitude (point F). 

The maritime boundary described above is shown on annexed map 
No.I.* 

The exclusive economic zones of the Argentine Republic and the 
Republic of Chile shall extend respectively to the east and west of the 
boundary thus described. 

To the south of the end of the boundary (point F), the exclusive 
economic zone of the Republic of Chile shall extend, up to the distance 
permitted by international law, to the west ·of the meridian 67° 16.0' West 
longitude, ending on the east at the high sea. 

Article 8 

The Parties agree that in the area included between Cape Hom and 
the easternmost point of Isla de los Estados, the legal effects of the 
territorial sea shall be limited, in their mutual relations, to a strip of three 
marine miles measured from their respective base lines. 

In the area indicated in the preceding paragraph, each Party may 
invoke with regard to third States the maximum width of the territorial 
sea permitted by international law. 

Article 9 

The Parties agree to call the maritime area delimited in the two 
preceding articles "Mar de la Zona Austral" (Sea of the Southern Zone). 

Article 10 

The Argentine Republic and the Republic of Chile agree that at the 
eastern end of the Strait of Magellan (Estrecho de Magallanes) defined 
by Punta Dungeness in the north and Cabo del Espiritu Santo in the 
south, the boundary between their respective sovereignties shall be the 
straight line joining the "Dungeness marker (former beacon)" and 
"marker I" on Caho del Espiritu Santo in Tierra del Fuego. 

The boundary described above is shown in annexed map No. II.* 
The sovereignty of the Argentine Republic and the sovereignty of 

the Republic of Chile over the sea, seabed and sub-soil shall extend, 
respectively, to the east and west of this boundary. 

The boundary agreed on here in no way alters the provisions of the 
1881 Boundary Treaty, whereby the Strait of Magellan is neutralized for 
ever with free navigation assured for the flags of all nations under the 
terms laid down in article V. 

* Maps are not reproduced. 
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The Argentine Republic undertakes to maintain, at any time and in 
whatever circumstances, the right of ships of all flags to navigate expe
ditiously and without obstacles through its jurisdictional waters to and 
from the Strait of Magellan. 

Article 11 

The Parties give mutual recognition to the base lines which they 
have traced in their respective territories. 

Economic co-operation and physical integration 

Article 12 

The Parties agree to establish a permanent Binational Commission 
with the aim of strengthening economic co-operation and physical inte
gration. The Binational Commission shall be responsible for promoting 
and developing initiatives, inter alia, on the following subjects: global 
system of terrestrial links, mutual development of free ports and zones, 
land transport, air navigation, electrical interconnections and telecom
munications, exploitation of natural resources, protection of the envi
ronment and tourist complementarity. 

Within six months following the entry into force of this Treaty, the 
Parties shall establish the Binational Commission and shall draw up its 
rules of procedure. 

Article 13 

The Republic of Chile, in exercise of its sovereign rights, shall 
grant to the Argentine Republic the navigation facilities specified in arti
cles 1-9 of annex 2. 

The Republic of Chile declares that ships flying the flag of third 
countries may navigate without obstacles over the routes indicated in 
articles 1-8 of annex 2, subject to the pertinent Chilean regulations. 

Both parties shall allow in the Beagle Channel the Navigation and 
Pilotage System specified in annex 2, articles 11-16. 

The stipulations in this Treaty regarding navigation in the southern 
zone shall replace those in any previous agreement on the subject be
tween the Parties. 

Final clauses 

Article 14 

The Parties solemnly declare that this Treaty constitutes the com
plete and final settlement of the questions with which it deals. 

The boundaries indicated in this Treaty shall constitute a final and 
irrevocable confine between the sovereignties of the Argentine Republic 
and the Republic of Chile. 
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The Parties undertake not to present claims or interpretations 
which are incompatible with the provisions of this Treaty. 

Article 15 

Articles 1-6 of this Treaty shall be applicable in the territory of 
Antarctica. The other provisions shall not affect in any way, nor may 
they be intepreted in any way that they can affect, directly or indirectly, 
the sovereignty, rights, juridical positions of the Parties, or the boun
daries in Antarctica or in its adjacent maritime areas, including the 
seabed and subsoil. 

Article 16 

Welcoming the generous offer of the Holy Father, the High Con
tracting Parties place this Treaty under the moral protection of the Holy 
See. 

Article 17 

The following form an integral part of this Treaty: 

(a) Annex 1 on conciliation and arbitration procedure, consisting 
of 41 articles; 

(b) Annex 2 on navigation, consisting of 16 articles; 

(c) The maps* referred to in articles 7 and 10 of the Treaty and 
articles 1, 8 and 11 of annex 2. 

References to this Treaty shall be understood as references also to 
its respective annexes and maps. 

Article 18 

This Treaty is subject to ratification and shall enter into force on 
the date of the exchange of instruments of ratification. 

Article 19 

This Treaty shall be registered in conformity with Article 102 of the 
Charter of the United Nations. 

Inf aith whereof, they sign and affix their seals to this Treaty in six 
identical copies of which two shall remain in the possession of the Holy 
See and the others in the possession of each of the Parties. 

DoNE in Vatican City on 29 November 1984. 

[Dante Mario CAPUTO] [Jaime DEL VALLE ALLIENDE] 

* Maps are not reproduced. 
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ANNEX 1 

CHAPTER I. CONCILIATION PROCEDURE PROVIDED FOR IN ARTICLE 5 
OF THE TREATY OF PEACE AND FRIENDSHIP 

Article 1 

Within six months following the entry into force of this Treaty, the Parties shall 
establish an Argentino-Chilean Permanent Conciliation Commission, hereinafter called 
"the Commission". 

The Commission shall be composed of three members. Each one of the Parties shall 
appoint a member, who may be chosen from among its nationals. The third member, who 
shall act as Chairman of the Commission, shall be chosen by both Parties from among the 
nationals of third States who do not have their habitual residence in the territory of the 
Parties and are not employed in their service. 

Members shall be appointed for a period of three years and may be reappointed. Each 
of the Parties may proceed at any time with the replacement of the member appointed by 
it. The third member may be replaced during his term of office by agreement between the 
Parties. 

Vacancies caused by death or any other reason shall be filled in the same manner as 
initial appointments, within a period not longer than three months. 

ff the appointment of the third member of the Commission cannot be made within a 
period of six months from the entry into force of this Treaty or within a period of three 
months from the beginning of .the vacancy, as the case may be, any one of the Parties may 
request the Holy See to make the appointment. 

Article 2 

In the situation provided for in article 5 of the Treaty of Peace and Friendship, the 
dispute shall be brought before the Commission in the form of a written request, either 
jointly by the two Parties or separately, addressed to the Chairman of the Commission. 
The subject of the dispute shall be briefly indicated in the request. 

ff the request is not submitted jointly, the Party making it shall immediately notify the 
other Party. 

Article 3 

The written request or requests whereby the dispute is brought before the Commis
sion shall contain, as far as possible, the designation of the delegate or delegates by whom 
the Party or Parties originating the request will be represented on the Commission. 

It shall be the responsibility of the Chairman of the Commission to invite the Party or 
Parties who have not appointed a delegate to proceed promptly with such an appointment. 

Article 4 

Once a dispute has been brought before the Commission, and solely for this purpose, 
the Parties may designate, by common agreement, two more members to form part of 
it. The third member already appointed shall continue to serve as the Chairman of the 
Commission. 

Article 5 

ff, when a dispute is brought before the Commission, any of the members appointed 
by a Party is unable to participate fully in the conciliation procedure, that Party must 
replace him as soon as possible for the sole purpose of the conciliation. 
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At the request of any one of the Parties, or on his own initiative, the Chairman may 
require the other Party to proceed with such a replacement. 

If the Chairman of the Commission is unable to participate fully in the conciliation 
procedure, the Parties must replace him by common agreement as soon as possible for the 
sole purpose of the conciliation. If there is no such agreement, any of the Parties may 
request the Holy See to make the appointment. 

Article 6 

Having received a request, the Chairman shall fix the place and the date of the first 
meeting and shall invite to it the members of the Commission and the delegates of the 
Parties. 

At the first meeting the Commission shall appoint its Secretary, who shall not be a 
national of any of the Parties, shall not have a permanent residence in their territory and 
shall not be employed in their service. The Secretary shall remain in office as long as the 
conciliation lasts. 

At the same meeting, the Commission shall determine the procedure which is to 
govern the conciliation. Except if the Parties agree otherwise, the procedure shall be 
adversarial. 

Article 7 

The Parties shall be represented in the Commission by their delegates; they may, 
also, be accompanied by advisers and experts appointed by them for these purposes and 
they may request any testimony they consider appropriate. 

The Commission shall have the power to request explanations from the delegates, 
advisers and experts of the Parties and from other persons they consider useful. 

Article 8 

The Commission shall meet in a place the Parties agree on, and, failing such an 
agreement, in the place designated by its Chairman. 

Article 9 

The Commission may recommend that the Parties adopt measures to prevent the 
dispute from becoming worse or the conciliation from becoming more difficult. 

Article 10 

The Commission may not meet without the presence of all its members. 

Unless the Parties agree otherwise, all the Commission's decisions shall be taken by a 
majority vote of its members. In the Commission's records no mention shall be made of 
whether decisions were made unanimously or by a majority. 

Article 11 

The Parties shall facilitate the work of the Commission and shall, as far as possible, 
provide it with all useful documents and information. Similarly, they shall allow it to 
proceed in their respective territories with the summoning and hearing of witnesses and 
experts and with the carrying out of on-the-spot inspections. 

Article 12 

In finalizing its consideration of the dispute, the Commission shall strive to define the 
terms of a settlement likely to be accepted by both Parties. The Commission may, for this 
purpose, proceed to exchange views with the delegates of the Parties, whom they may 
hear jointly or separately. 
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The terms proposed by the Commission shall be only in the nature of recommenda
tions submitted for the consideration of the Parties to facilitate a mutually acceptable 
settlement. 

The terms of the settlement shall be communicated in writing by the Chairman to the 
delegates of the Parties, whom he shall invite to inform him, within the time-limit fixed by 
him, whether the respective Governments accept the proposed settlement or not. 

In making this communication, the Chairman shall explain personally the reasons 
why, in the Commission's opinion, they advise the Parties to accept the settlement. 

If the dispute is only about questions of fact, the Commission shall confine itself to 
investigating these facts and shall draw up its conclusions in a report. 

Article 13 

Once the settlement proposed by the Commission is accepted by both Parties, a 
document embodying the settlement shall be drawn up; it shall be signed by the Chairman, 
the Secretary of the Commission and the delegates. A copy of the document, signed by the 
Chairman and the Secretary, shall be sent to each Party. 

Article 14 

If both Parties or one of them does not accept the settlement proposed and if the 
Commission deems it useless to try to obtain agreement on different settlement terms, a 
document shall be drawn up, signed by the Chairman and Secretary, which, without 
reproducing the settlement terms, shall state that the Parties could not be reconciled. 

Article 15 

The work of the Commission shall be concluded within six months from the day on 
which the dispute was brought to its attention, unless the Parties agree otherwise. 

Article 16 

No statement or communication of the delegates or members of the Commission on 
the substance of the dispute shall be included in the records of the meetings, unless the 
delegate or member responsible for the statement or communication consents. On the 
other hand, the written or oral reports of experts, the records of on-the-spot inspections 
and the statements of witnesses shall be annexed to the records, unless the Commission 
decides otherwise. 

Article 17 

Authentic copies of the records of meetings and their annexes shall be sent to the 
delegates of the Parties through the Secretary of the Commission, unless the Commission 
decides otherwise. 

Article 18 

The Commission's discussions shall be made public only by virtue of a decision 
taken by the Commission with the assent of both parties. 

Article 19 

No admission or proposal made during the conciliation proceedings, whether by one 
of the Parties or by the Commission, may prejudge or affect, in any way, the rights or 
claims of either Party in the event that the conciliation procedure is not successful. 
Similarly, the acceptance by either Party of a draft settlement formulated by the Commis
sion shall in no way imply acceptance of considerations of fact or law on which such a 
settlement may be based. 
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Article 20 

Once the Commission's work is completed, the Parties shall consider whether they 
will authorize the total or partial publication of the relevant documentation. The Commis
sion may address to them a recommendation for this purpose. 

Article 21 

During the work of the Commission, each of its members shall receive financial 
remuneration the amount of which shall be fixed by common agreement between the 
Parties. The Parties shall each pay half of this remuneration. 

Each of the Parties shall pay its own expenses and half of the Commission's joint 
expenses. 

Article 22 

At the end of the conciliation, the Chairman of the Commission shall deposit all the 
relevant documentation in the archives of the Holy See, thus maintaining the reserved 
nature of this documentation, within the limits indicated in articles 18 and 20 of this annex. 

CHAPTER II. ARBITRAL PROCEDURE PROVIDED FOR IN ARTICLE 6 
OF THE TREATY OF PEACE AND FRIENDSHIP 

Article 23 

The Party intending to have recourse to arbitration shall so inform the other in 
writing. In the same communication, it shall request the constitution of the Arbitral 
Tribunal, hereinafter called "the Tribunal", shall indicate briefly the nature of the dispute, 
shall name the arbitrator it has chosen as a member of the Tribunal and shall invite the 
other Party to reach an arbitral settlement. 

The other Party shall co-operate in the constitution of the Tribunal and in the elabora
tion of the settlement. 

Article 24 

Except as otherwise agreed by the Parties, the Tribunal shall consist of five members 
designated in their personal capacity. Each of the Parties shall appoint a member, who 
may be one of their nationals. The other three members, one of whom shall be Chairman 
of the Tribunal, shall be elected by common agreement from among the nationals of third 
States. These three arbitrators must be of different nationality, must not have their habit
ual residence in the territory of the Parties and must not be employed in their service. 

Article 25 

If all the members of the Tribunal have not been appointed within a time-limit of 
three months from the reception of the communication provided for in article 23, the 
appointment of the members in question shall be made by the Government of the Swiss 
Confederation at the request of either Party. 

The Chairman of the Tribunal shall be designated by common agreement between the 
Parties within the time-limit specified in the preceding paragraph. If there is no such 
agreement, the designation shall be made by the Government of the Swiss Confederation 
at the request of either Party. 

When all the members have been designated, the Chairman shall convene them to a 
meeting in order to declare the Tribunal constituted and to adopt the other agreements 
necessary for its operation. The meeting shall be held at the place, day and time indicated 
by the Chairman and the provisions of article 34 of this annex shall be applicable to it. 
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Article 26 

Vacancies which may occur as a result of death, resignation or any other cause shall 
be filled in the following manner: 

If the vacancy is that of a member of the Tribunal appointed by a single one of the 
Parties, that Party shall fill it as soon as possible and, in any case, within a period of thirty 
days from the time the other Party invites it in writing to do so. 

If the vacancy is that of one of the members of the Tribunal appointed by common 
agreement, the vacancy shall be filled within a period of sixty days from the time one of 
the Parties invites the other in writing to do so. 

If, within the periods indicated in the foregoing paragraphs, the vacancies in question 
have not been filled, any of the Parties may request the Government of the Swiss Confed
eration to fill them. 

Article 27 

In the event that there is no agreement to bring the dispute before the Tribunal within 
a period of three months from the time of its constitution, either Party may bring the 
dispute before it following a written request. 

Article 28 

The Tribunal shall adopt its own rules of procedure, without prejudice to those which 
the Parties may have agreed upon. 

Article 29 

The Tribunal shall have the powers to interpret the settlement and decide on its own 
competence. 

Article 30 

The Parties shall co-operate in the work of the Tribunal and shall provide it with all 
useful documents, facilities and information. Similarly, they shall allow the Tribunal to 
conduct hearings in their respective territories, to summon and hear witnesses or experts 
and to practise on-the-spot inspections. 

Article 31 

The Tribunal shall have the power to order provisional measures designed to safe
guard the rights of the parties. 

Article 32 

When one of the Parties in the dispute does not appear before the Tribunal or refrains 
from defending its case, the other Party may request the Tribunal to continue the hearing 
and announce a decision. The fact that one of the Parties is absent or fails to appear shall 
not be an obstacle to the progress of the hearing or the announcement of a decision. 

Article 33 

The Tribunal shall base its decisions on international law, unless the Parties have 
agreed otherwise. 

Article 34 

The Tribunal's decisions shall be adopted by a majority of its members. The absence 
or abstention of one or two of its members shall not prevent the Tribunal from meeting or 
reaching a decision. In the case of a tie, the Chairman shall cast the deciding vote. 

Article 35 

The Tribunal's decision shall be accompanied by a statement of reasons. It shall 
mention the number of the members who have taken part in its adoption and the date on 
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which it was rendered. Each member of the Tribunal shall have the right to have his 
separate or dissenting opinion added to the decision. 

Article 36 

The decision shall be binding on the Parties, final and unappealable. Its implementa
tion shall be entrusted to the honour of the nations signing the Treaty of Peace and 
Friendship. 

Article 37 

The decision shall be executed without delay in the fonn and within the time-limits 
specified by the Tribunal. 

Article 38 

The Tribunal shall not tenninate its functions until it has declared that, in its opinion, 
the decision has been carried out materially and completely. 

Article 39 

Unless the Parties have agreed otherwise, the disagreements which may arise be
tween the Parties about the interpretation or the manner of execution of the arbitral 
decision may be brought by any Party before the Tribunal which rendered the decision. 
For this purpose, any vacancy occurring in the Tribunal shall be filled in the manner 
established in article 26 of this annex. 

Article40 

Any Party may request the revision of the decision before the Tribunal which rende
red it provided that the request is made before the time-limit for its execution has expired, 
and in the following cases: 

I. If the decision has been rendered on the basis of a false or adulterated document; 

2. If the decision is wholly or partly the result of an error of fact resulting from the 
hearings or documentation in the case. 

For this purpose, any vacancy occurring in the Tribunal shall be filled in the manner 
established in article 26 of this annex. 

Article41 

Each of the members of the Tribunal shall receive remuneration the amount of which 
shall be fixed by common agreement between the parties, who shall each pay half of such 
remuneration. 

Each Party shall pay its own expenses and half the joint expenses of the Tribunal. 

ANNEX 2 

Navigation 

NAVIGATION BETWEEN THE STRAIT OF MAGELLAN 

AND ARGENTINE PORTS IN THE BEAGLE CHANNEL AND VICE VERSA 

Article 1 

For maritime traffic between the Strait of Magellan and Argentine ports in the Beagle 
Channel and vice versa, through Chilean internal waters, Argentine vessels shall enjoy 
navigation facilities exclusively along the following route: 
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Canal Magdalena, Canal Cockburn, Paso Brecknock or Canal Ocasi6n, Canal Ba
llenero, Canal O'Brien, Paso Timbales, north-west arm of the Beagle Channel and the 
Beagle Channel as far as the meridian 68°36'38.5" West longitude and vice versa. 

The description of the above route is given on annexed map No. III.* 

Article 2 

The passage shall be navigated with a Chilean pilot, who shall act as technical adviser 
to the commandant or captain of the vessel. 

For the proper designation and embarkation of the pilot, the Argentine authority shall 
inform the Commander-in-Chief of the Third Chilean Naval Zone, at least forty-eight 
hours in advance, of the date on which the vessel will begin the navigation. 

The pilot shall perform his functions between the point whose geographical co-ordi
nates are: 54°02.8' South latitude and 70°57.9' West longitude and the meridian 68°36'38.5" 
West longitude in the Beagle Channel. 

In the passage from or to the eastern mouth of the Strait of Magellan, the pilot shall 
embark and disembark at the pilot station of Bahia Posesi6n in the Strait of Magellan. In 
the passage from or to the western mouth of the Strait of Magellan, the pilot shall embark 
and disembark at the corresponding point indicated in the previous paragraph. He shall be 
conveyed to and from the previously designated points by Chilean means of transport. 

In the passage from or to Argentine ports in the Beagle Channel, the pilot shall 
embark and disembark in Ushuaia and shall be conveyed from Puerto Williams to 
U shuaia or from U shuaia to Puerto Williams by Argentine means of transport. 

Merchant vessels must pay the pilot fees laid down in the Tariff Regulations of the 
General Department of Maritime Territory and Merchant Navy of Chile. 

Article 3 

The passage of Argentine vessels shall be continuous and uninterrupted. In case of 
stoppage or anchorage as a result off orce majeure along the route indicated in article 1, 
the commander or captain of the Argentine vessel shall inform the nearest Chilean naval 
authority. 

Article 4 

In cases not provided for in this Treaty, Argentine vessels shall be subject to the 
norms of international law. During the passage, such vessels shall abstain from any 
activity not directly related to the passage, such as: exercises or practices with arms of 
any nature; launching, landing or reception of aircraft or military devices on board; 
embarkation or disembarkation of persons; fishing activities; investigations; hydrographi
cal surveys; and activities which may disturb the security and communication systems of 
the Republic of Chile. 

Article 5 

Submarines and any other submersible vessels must navigate on the surface. All 
vessels shall navigate with their lights on and flying their flags. 

Article 6 

The Republic of Chile may suspend temporarily the passage of vessels in case of 
any impediment to navigation as a result of force majeure for the duration of such an 
impediment. The suspension shall take effect as soon as notice is given to the Argentine 
authority. 

* Maps are not reproduced. 
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Article 7 

The number of Argentine warships which may navigate simultaneously along the 
route described in article 1 may not exceed three. The vessels may not carry embarkation 
units on board. 

NAVIGATION BETWEEN ARGENTINE PORTS IN THE BEAGLE CHANNEL AND ANTARCTICA 

AND VICE VERSA; OR BETWEEN ARGENTINE PORTS IN THE BEAGLE CHANNEL AND 

THE ARGENTINE EXCLUSIVE ECONOMIC ZONE ADJACENT TO THE MARITIME 

BOUNDARY BETWEEN THE REPUBLIC OF CHILE AND THE ARGENTINE REPUBLIC AND 

VICE VERSA 

Article 8 

For maritime traffic between Argentine ports in the Beagle Channel and Antarctica 
and vice versa; or between Argentine ports in the Beagle Channel and the Argentine 
exclusive economic zone adjacent to the maritime boundary between the Republic of 
Chile and the Argentine Republic and vice versa, Argentine vessels shall enjoy navigation 
facilities for the passage through Chilean internal waters exclusively via the following 
route: 

Paso Picton and Paso Richmond, then following from a point fixed by the co
ordinates 55°21.0' South latitude and 66°41.0' West longitude, the general direction of the 
arc between true 090° and 180°, emerging in the Chilean territorial sea; or crossing the 
Chilean territorial sea in the general direction of the arc between true 270° and 000°, and 
continuing through Paso Richmond and Paso Picton. 

The passage may be effected without a Chilean pilot and without notice. 

The description of this route is given in annexed map No. III.* 

Article 9 

The provisions contained in articles 3, 4 and 5 of this annex shall apply to passage via 
the route indicated in the preceding article. 

NAVIGATION TO AND FROM THE NORTH THROUGH THE ESTRECHO DE LE MAIRE 

Article 10 

For maritime traffic to and from the north through the Estrecho de Le Maire, Chilean 
vessels shall enjoy navigation facilities for the passage of that strait, without an Argentine 
pilot and without notice. 

The provisions contained in articles 3, 4 and 5 of this annex shall apply to passage via 
this route mutatis mutandis. 

SYSTEM OF NAVIGATION AND PILOT AGE 

IN THE BEAGLE CHANNEL 

Article 11 

The system of navigation and pilotage defined in the following articles shall be 
established in the Beagle Channel on both sides of the existing boundary between the 
meridian 68°36'38.5" West longitude and the meridian 66°25.0' West longitude indicated on 
annexed map No. IV.* 

* Maps are not reproduced. 
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Article 12 

The Parties shall grant freedom of navigation for Chilean and Argentine vessels along 
the route indicated in the preceding article. 

Along the route indicated merchant vessels flying the flags of third countries shall 
enjoy the right of passage subject to the rule laid down in this annex. 

Article 13 

Warships flying the flags of third countries heading for a port of one of the Parties 
situated along the route indicated in article 11 of this annex must have the prior authoriza
tion of that Party. The latter shall inform the other Party of the arrival or departure of a 
foreign warship. 

Article 14 

Along the route indicated in article 11 of this annex, in the zones which are under 
their respective jurisdictions, the Parties undertake reciprocally to develop aids to naviga
tion and to co-ordinate them in order to facilitate navigation and guarantee its security. 

The usual navigation routes shall be permanently cleared of all obstacles or activities 
which may affect navigation. 

The Parties shall agree on traffic control systems for the security of navigation in 
geographical areas where passage is difficult. 

Article 15 

Chilean and Argentine vessels are not required to take on pilots on the route indica
ted in article 11 of this annex. 

Vessels flying the flags of third countries which navigate from or to a port situated 
along that route must obey the Pilotage Regulations of the country of the port of departure 
or destination. 

When such vessels navigate between ports of either Party, they shall obey the Pilot
age Regulations of the Party of the port of departure and the Pilotage Regulations of the 
Party of the port of arrival. 

Article 16 

The Parties shall apply their own regulations in the matter of pilotage in the ports 
situated within their respective jurisdictions. 

Vessels using pilots shall hoist the flag of the country whose regulations they are 
applying. 

Any vessel which uses pilotage services must pay the appropriate fees for these 
services and any other charge that exists in this respect in the regulations of the Party 
responsible for the pilotage. 

The Parties shall provide pilots with maximum facilities in the performance of their 
task. Pilots may disembark freely in the ports of either Party. 

The Parties shall strive to establish concordant and uniform rules for pilotage. 

[Jaime DEL VALLE ALLIENDE] [Dante Mario CAPUTO] 




