304 CONCILIATION COMMISSIONS

GATTONE CASE—DECISION No. 156 OF
22 JANUARY 1957!

The Italian-United States Conciliation Commission, established by the
Government of the United States of America and the Government of the
Italian Republic pursuant to Article 83 of the Treaty of Peace and composed
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of Messrs. Alexander J. Matturri, Representative of the United States of
America and Antonio Sorrentino, Representative of the Italian Republic,
finds it has jurisdiction to adjudicate the rights and obligations of the parties
to this dispute.

The dispute between the two Governments arose out of a claim under
Article 78 of the Treaty of Peace and the Agreements supplemental thereto
or interpretative thereof, which was submitted on the 19th day of January,
1953, to the Ministry of the Treasury by Michele Gattone, through the Embassy
of the United States of America at Rome.

The Italian Ministry of the Treasury, by letter dated April 23, 1956, informed
the Embassy that the claim had been rejected on the grounds that the claimant,
who was born in Italy of a naturalized American father, formerly an Italian
national, resided in Italy until 1937, served in the Italian Armed Forces and
exercised political rights in Italy; that he possesses, therefore, also Italian
nationality and that, for purposes of the application of Article 78 of the Treaty
of Peace, the claimant’s Italian nationality must be considered dominant
over his United States nationality.

Thereupon, the Agent of the United States of America filed a petition
stating that the claimant’s predominant nationality was American since he
had maintained his residence in the United States since 1935 and that his
economic social political civic and family life evidenced a closer and more effective
bond with the United States than with Italy.

The Agent of the Italian Government, having deposited his Answer admitting
that the claimant is in possession of both Italian and United States nationality,
argued that since the facts of this case do not come under any of the exceptions
as stated in the Mergé Decision (The United States of America, ex rel. Florence
Strunsky Mergé vs. The Italian Republic, Decision No. 55, Case No. 31!), paragraph
9 of the Decision would apply, i.e.:

(9) In all other cases of dual nationality, Italian and United States, when,
that is, the United States nationality is not prevalent in accordance with the
above, the principle of international law, according to which a claim is not ad-
missible against a State, Italy in our case, when this State also considers the claim-
ant as its national and such bestowal of nationality is, as in the case of Italian
law, in harmony (Article 1 of the Hague Convention of 1930) with international
custom and generally recognized principles of law in the matter of nationality,
will reacquire its force.

In addition, the Agent of the Italian Government argues that “‘an individual
who has lived in Italy uninterruptedly for 37 years since birth; who served
in the Italian Army; who exercised political rights; who when departing for
America in 1937, left his family, home and furniture in Italy; who also left in
Italy cattle and tools—carpenter’s bench, etc.—kitchen and table utensils
including a large tomato squasher, has not shown any intention of transferring
to the Starred Republic that closer and more effectual bond which until then
had unquestionably tied him to Italy”.

The Commission ordered that the Agent of the United States of America
deposit evidence proving on what elements the claimant was considered to
be an American national subsequeni to his return to the United States.

The Agent of the United States of America filed with the Commission
evidence of the claimant’s American nationality. He filed a copy of a letter
dated April 30, 1952 addressed to the Secretary of State by the Commissioner
of the United States Immigration and Naturalization Service, from which it
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appears that the Service issued a Certificate of derivative citizenship to Michele
Gattone, upon his application, pursuant to Section 339 of the Nationality
Act of 1940, in that he was born abroad on July 17, 1900 subsequent to the
naturalization of his father and while his father was still a citizen of the United
States; a copy of Section 339 of the Nationality Act of 1940, which provides
that the Commissioner of the United States Immigration and Naturalization
Service shall issue a certificate of derivative citizenship when it is proved to
his satisfaction that the applicant for such a certificate is a citizen, that he
derived his citizenship through the naturalization of his parent, and upon
taking and subscribing to the oath of allegiance required of a petitioner for
naturalization, but only if the individual is at the time within the United States;
and a copy of Section 336 (b) of the Nationality Act of 1940 which prescribes
the form of oath of renunciation and allegiance required to be taken by a
petitioner for naturalization.
The oath required under this section is as follows:

T hereby declare, on oath, that I absolutely and entirely renounce and ab-
jure all allegiance and fidelity to any foreign prince, potentate, state or sovereign-
ty of whom or which I have heretofore been a subject or citizen; that I will sup-
port and defend the Constitution and laws of the United States of America against
all enemies, foreign and domestic; that I will bear true faith and allegiance to
the same; and that I take this obligation freely without any mental reservation
or purpose of evasion; So help me God. In acknowledgment whereof I have
hereunto affixed may signature.

CONSIDERATIONS OF LAW:

Having examined the facts of the case, the Commission finds that the ques-
tion of dual nationality does not arise here.

From the evidence contained in the record it appears that the claimant,
who acquired American nationality at birth and therefore not of his own
volition, went to America (it is disputed whether in 1935 or in 1937, but the
exact date is immaterial) where he established his residence; it also appears
that, prior to securing a certificate of derivative citizenship, the claimant was
requested to take an oath of allegiance which includes, as can be seen from
the wording cited above, a formal renunciation of every other citizenship.

The instant case, therefore, comes under paragraph 2 of Article 8 of Italian
Law No. 555 of June 13, 1912, which provides that nationality is lost by any
individual who subsequent to acquiring, not of his own volition, a foreign
nationality, declares that he renounces Italian citizenship, and establishes or
has established his residence abroad.

As regards the amount of the damage, the Commission holds that the
evaluation made by the Italian Government is adequate. Therefore, with due
regard to the Agreements supplemental to and interpretative of Article 78
of the Treaty of Peace, grants an award of 1,500,000 lire inclusive of expenses
incurred in establishing the claim.

DEcIDES:

1. That the claimant, Michele Gattone, is entitled to received from the
Italian Government under the provisions of Article 78 of the Treaty of Peace,
the sum of one million, five hundred thousand (1,500,000) lire, without any
reduction of one-third which may be applicable under said Article 78 as
amended by the Exchange of Notes of February 24, 1949, between the Govern-
ments of the United States of America and of the Italian Republic.
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2. The amount set forth in the foregoing paragraph shall be paid within
sixty (60) days from the date on which a request for payment is presented
to the Italian Government by the Government of the United States of America.

This Decision is definite and binding and its execution is incumbent upon
the Italian Government.

Rome, January 22, 1957.

The Representative of the The Representative of the
United States of America ltalian Republic
Alexander J. MATTURRI Antonio SORRENTINO
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