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DECISION OF 18 FEBRUARY 1952 1 

THE UNITED NATIONS TRIBUNAL 11' LIBYA, 

Established by Resolution 388 (V;, dated 15 December 1950, of the United 
Nations General Assembly, 

Composed of Messrs. Faiz Yorukoglu, President; Hugo Wickstrom, Judge; 
Vicente Sanchez Gavito, Judge, 

With regard to the Request for Interim Measures 
In the case concerning the administration of certain properties of the State in 

Libya 
between 

The Government of Italy, represented by Mr. Fernando Valenzi, 
and 

I) The Government of the United Kingdom of Great Britain and Northern 
Ireland, represented by Sir Harry Trusted, 

2) The Government of the United Kingdom of Libya, represented by Mr. 
W. L. Dale, 

DELIVERS THE FOLLOWING DECISION: 

On 22 December 1951, the Agent of the Italian Government filed with the 
Tribunal a Memorial against the British Government and a Request for In
terim Measures. In the Memorial, the Agent asks that his Government be 
reinstated in the administration of (a) its alienable patrimony in Tripolitania 
and Cyrenaica; (b) the buildings which it would like to use for its diplomatic 
and consular establishments in Libya; and (c) the buildings that it desires 
to dedicate to the educational needs of the Italian community in the said 
country. All of these properties are listed specifically in the annexes to the 
Memorial. 

The Request for Interim Measures contains the petition that the Tribunal 
take such steps as it may deem appropriate in order to ensure the administration 
of the properties under reference. 

On 24 December 1951, the independence of Libya was proclaimed. 
The Tribunal decided, on 29 December 1951, that in view of the fact that 

the Libyan Government as well as rhe British Government had an interest in 
the pleadings presented by the Government of Italy, the Memorial and the 
Request for Interim Measures should be communicated to both the British 
and the Libyan Governments. 

In the Answer of 7 January 1952 and in the Reply of 31 January 1952, 
the Libyan and Italian Agents, respectively, remarked on the Tribunal's 
ruling on the subject. The British Answer of 9 January 1952 and Counter 
Memorial of 31 January 1952 do not refer to the matter. The Tribunal 
considers that the Libyan and Italian Agents' remarks on this point do not 
constitute an exception to its ruling. Therefore, the Tribunal formally con
firms the said ruling's implication, i.e., that the Libyan Government is to be 
considered as a co-defendant. 

The aforesaid Answer of the Libyan Government questions the Tribunal's 
jurisdiction to entertain the said action and the said incident. The Libyan 

1 General list No. I. 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

360 UNITED NATIONS TRIBUKAL IN LIBYA 

Agent's contentions on this point are that the Italian Government's claim is in 
essence a petition for equitable arrangements and that there is no dispute with 
respect to the listed properties neither between the Italian and the Libyan 
Governments nor, as far as he is aware, between the Italian and the British 
Governments. The Agent informs the Tribunal that negotiations have been 
proceeding between the Governments of Libya and of Italy, with a view to 
carrying out the terms of Resolution 388 (V) of 15 December 1950 and concludes 
that the Tribunal is without jurisdiction either to order an equitable arrange
ment or to decide the Italian Government's claim under the terms of Article X, 
paragraphs I (a) and I (b), because the existence of such negotiations makes 
it impossible to contend that there is a dispute between the parties. 

On the matter of competence, the British Answer of 9 January 1952 and 
the Counter-Memorial of 31 January 1952 do not raise exceptions of any 
kind. 

The Tribunal considers that the Libyan Agent has not established the valid
ity of his contention to the effect that the Italian Government's claim is essen
tially a petition for amicable settlement. The Tribunal also considers that 
the circumstance that negotiations are being carried forth by the parties does 
not impede them from bringing before it one or several of the questions being 
discussed in such negotiations. Therefore, it believes that the action introduced 
by the Italian Government by means of its Memorial of 22 December 1951 
falls within the scope of its jurisdiction, in view of the fact that its subject
matter is the transfer of the administration of properties comprised in the cate
gories specified in Article I, paragraphs 3 (a) and 5 of resolution 388 (V) 
and that the said Government has based its action on Article X, paragraph 1 
(b) of Resolution 388 (V). Consequently, the Request for Interim Measures 
has been properly brought before the Tribunal, the said Request being inci
dental to the action introduced by means of the Memorial. 

Having disposed of the exception of lack of jurisdiction and confirmed its 
ruling on the status of the Libyan Government, the Tribunal will examine the 
said incident of interim measures in the following paragraphs: 

1. As has been stated above, the Italian Government, in its Request dated 
22 December 1951, asks the Tribunal to take such measures as it may consider 
appropriate to ensure the administration of the properties listed in the annexes 
to the Memorial presented by that Government on the same date. 

2. In the Request, the Italian Government proposes, as specific measures of 
protection, either that it be entrusted provisionally with the administration of 
the listed properties or that the said administration be given to a Government 
not involved in the case. Italy bases its Request on Article 26 of the Tribunal's 
Rules of Procedure. 

3. Now, both Articles 25 and 26 of the Rules of Procedure were adopted 
in order to empower the Tribunal to protect jeopardized rights of the parties. 
The Tribunal's thoughts on the subject were that a possibility existed that the 
parties would legitimately fear that, unless certain of their rights were afforded 
judicial protection within a reasonably short period of time, the ultimate 
recognition by the Tribunal of such rights would lose, in practice, part if not 
all of its value. Interim measures, therefore, will be taken only in those cases 
in which the Tribunal is convinced that a right not as yet established by it, 
but susceptible of being so established, is actually in jeopardy. 

4. The Agent of the Libyan Government has properly understood the nature 
of the procedure in question. In his Answer, he states that " a Court will 
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only grant interim protection if this is necessary to preserve the property, 
the subject of the claim, i.e., if failure to grant it may result in the claimant 
losing the fruits of his action if he is successful. " 

5. The procedure is not foreign to the legal system of Italy. In fact, the 
Nuovo Digesto Italiano contains the following definition of Alli Conservativi, which 
adequately describes the procedure the Tribunal had in mind when it adopted 
Articles 2 5 and 26 of its Rules, to wit: 

Alli conseruatiui sono le misure dzrette ad euitare il pericolo da cui e minaccwto il sodd1s
facimento di un diritto, rwn ancora definitivamente accertato, ed a garantzrne l'everituale futuro 
sodd,sfacimento per zl caso che se ne riconosca giudiziariamente l'esisten::,a. 

6. In the present case, the Request of the Italian Agent, with regard to the 
question of the danger it seeks to remedy, merely stated that, upon the termina
tion of the British administration of Tripolitania and Cyrenaica, the listed 
properties were to be deprived of an administering agency. In this connection, 
the Libyan Government does not limit itself to state that the properties had been 
placed under its own administration, but goes on to say that the Custodians 
of Property in Cyrenaica and Tripolitania, under the British Administration, 
have been retained in their posts, together with their staffs, and that said 
officers will exercise their functions in accordance with the Control of Property 
legislation, under the direction of the Financial and Economic Adviser of 
the Libyan Government. 

7. Although the Italian Agent oqjects to this arrangement, on the grounds 
that it constitutes a form of unilateral control (Reply of 31 January 1952), 
in the Tribunal's estimation it solves in a satisfactory manner the problem which 
the said Agent posed in his Request. 

8. But in his Reply the Italian Agent sets forth an entirely new basis for 
his petition of interim measures. This runs counter to the underlying principle 
of Article I I, paragraph 3, of the Tribunal's Rules of Procedure according to 
which the parties in the replies and re-joinders may develop only the arguments 
set out in their memorials and counter-memorials. The Tribunal is willing 
to entertain it, nevertheless, in view of the special situation confronting the 
Italian Agent when he produced his Reply. He was, in fact, pleading a case 
which had substantially changed only two days after the presentation of the 
Request, i.e., when Libya achieved its independence and the administration 
of the listed properties was transferred to its Governments by the- British 
authorities. 

9. The Italian Agent contends, in his Reply, that this action on the part of 
the British authorities has restricted the right of his Government to have the 
transfer regulated by the agree-ments referred to in Article I, paragraphs 3 (a) 
and 5, of Resolution 388 (V) and to choose the buildings which it would like 
to dedicate both to its diplomatic and consular establishments and to the edu
cational services of the Italian community. He further contends that the 
Request for Interim Measures was meant to avoid a modification of the factual 
and legal status existing before the transfer of administration and that such a 
modification is detrimental to Italy's position in the negotiation of the agree
ments under reference (Reply, paragraph 7). On this basis, the Italian Agent 
asks that his Government's rights be restored to the situation obtaining prior 
to the transfer of administration. 

IO. It is the Tribunal's opinion that this alleged restriction of or damage 
to the rights of the Italian Government is not a matter which can be remedied 
by means of the procedure established by Article 26 of the Tribunal's Rules, 
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the characteristics of which have been set forth above. The Tribunal believes 
consequently, that the Request for Interim Measures presented by the Italian 
Government on 22 December 1951 should be rejected. 

FoR THESE REASONS, THE TRIBUNAL DECIDES: 

I. The exception of lack of jurisdiction which the Libyan Agent raised in 
his Answer of 7 January 1952 is rejected; 

II. The request for Interim Measures, presented by the Italian Government 
on 22 December 1951, is likewise rejected. 

The present decision has been drawn up in the English and French languages, 
the English text being authoritative. 

Tripoli, Libya, this eighteenth day of February, nineteen hundred and 
fifty-two. 

Hugo W1cKSTROM F. YoRuKOGLU V. SANCHEZ GAVITO 
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THE UNITED NATIONS TRIBUNAL IN LIBYA, 

Established by Resolution 388 (V), dated 15 December 1950, of the United 
Nations General Assembly, 

Composed of Messrs. Faiz Yorukoglu, President; Hugo Wickstrom, Judge; 
Vicente Sanchez Gavito, Judge, 

With regard to the case concerning the administration of certain properties of 
the State in Libya 

between 
The Government of Italy, represented by Mr. Fernando Valenzi, 

and 

I) The Government of the United Kingdom of Great Britain and Northern 
Ireland, represented by Sir Harry Trusted, 

2) The Government of the United Kingdom of Libya, represented by Mr. 
W. L. Dale, 

DELIVERS THE FOLLOWING SENTENCE: 

The Memorial instituting these proceedings was presented by the Agent 
of the Italian Government on 22 December 1951. In it the said Agent names 
the British Government as the defendant and makes the following submissions: 

(a) The return to the Italian Government of the administration of its patrimonio 
disponibile in Tripolitania and Cyrenaica, of which the said Government still has the 
right of ownership; 

I b) The restitution of the admmistration of the buildings listed in Annexes 3 and 4, 
over which the Italian Government, p!·nding the conclusion of agreements with the 
Libyan Government, intends to claim ownership for the requirements of its diplo
matic and consular services and of the schools in Tripolitania. 

Libya came into being as an independent state two days after the presenta
tion of the aforesaid Memorial, and the Tribunal, as it has declared in its 
decision of 18 February 1952, delivered in the Incident of Interim Measures, 
considered the Government of Libya as a co-defendent and communicated 
the Memorial to both the British and the Libyan Governments. In the same 
decision, the Tribunal rejected the Libyan Government Agent's exception of 
lack of jurisdiction, having ruled that the instant action has been properly 
brought before the Tribunal, its subject-matter being the transfer of the admi
nistration of properties comprised in the categories specified in Article I, para
graphs 3 (a) and 5, of the United Nations General Assembly Resolution 388 
(V), dated 15 September 1950, and the said action being as it is on Article X, 
paragraph I (b), of said Resolution 388 (V). 

In its Counter-Memorial, submitted on 31 January 1952, the British Govern
ment contends that by Article 23 (I) of the Italian Peace Treaty Italy renounced 
all rights and title to the Italian territorial possessions in Africa, Libya, inter alza, 
and that "the continued ownership of the property in question by Italy is 
inconsistent with such renunciation." It is further contended in the said Counter-
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Memorial that Resolution 388 (V) does not convey any title to the property 
in question and that " no inference as to the ownership thereof can be drawn 
therefrom.'' 

With these two contentions as its legal basis, and after referring to the com
pliance by the British Government with the United Nations General Assembly 
Resolution of 17 November 1950, the said Counter-Memorial submits (a) that 
the British Government acted in a proper fashion when it handed over the pro
perty in question " to the custody of the Government of the United Kingdom 
of Libya, pending a final settlement", and (b) that the present proceedings 
against it are misconceived. 

With regard to the factual chapter of the Libyan Agent's Counter-Memorial, 
mention should be made of the statements contained therein with respect to 
the properties listed in Annexes 3 and 4 of the Italian Agent's Memorial, i.e., 
those properties whose administration Italy wants restituted to it in order to 
meet the requirements of its diplomatic and consular services in Libya and of 
the schools serving the Italian community in Tripolitania. The said statements 
read as follows: 

3. Under arrangements made with the Italian Government, the whole of the 
properties listed in Annex 4 to the tvlemorial of the Italian Government have, for 
some time, been in the possession of the Italian Government for use as schools. 

4. The Libyan Government has undertaken to give up to the Italian Government 
two buildings in Tripoli (included in Annex I to the Italian Government's Memo
rial) for use as diplomatic and/or consular premises. Negotiations are in progress 
for handing over these buildings, which are acceptable to the Italian Government. 

5. A building in Benghazi, formerly the Tribunalc Militare, has been handed over 
to the Italian Government for use as diplomatic and/or consular premises. 

This same chapter of the Libyan Agent's Counter-Memorial contains the 
following statement with regard to the Italian Government's claim to the 
administration of the properties which constituted its patrimonio di.iponibile 
in Tripolitania and Cyrenaica, namely: 

6. In addition to the buildings mentioned in paragraphs 3 to 5 above the Italian 
Government in its Memorandum claims the administration of some 500 buildings 
or other properties. Out of all these properties the Italian Government can, under 
the terms of the United Nations Resolut10n of 15 December, 1950, expect to obtain 
the transfer of a building in Tripoli for a hospital and one or two more buildings in 
Libya for diplomatic and/or consular use. In other words the Italian Government 
claims that because it has legitimate aspirations towards obtaining perhaps three 
or more buildings out of 500 properties, it ought to administer all the 500 until the 
three are decided upon. 

In the chapter of the said Counter-Memorial on the law applicable to the 
case, the Libyan Agent reiterates the British Agent's allegations and expounds 
an additional thesis, namely, that even if, contrary to the contention of the 
respondent Governments, the Tribunal were to rule that the Italian State 
retains the " technical ownership " of the properties in question, it has without 
a doubt surrendered its claim to the" beneficial ownership, use and enjoyment 
of all the properties with the exception of the few required for diplomatic 
and/or consular use, and use as schools and hospitals, as provided by the United 
Nations Resolution of 15 December 1950 ". 

In this respect, the said Agent contends that " the terms of the United Na
tions Resolution itself, apart from the Italian renunciation, clearly indicate 
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that the beneficial enjoyment of the properties is to go to Libya with the excep
tions just stated." 

Lastly, the said Counter-Memorial states that the Libyan Government 
'· will preserve the property in accordance with its obligations and will not 
deal with it otherwise than in accordance with the United Nations Resolution 
of 15 December 1950 ", and concludes with the allegation that" it is incom
patible with the sovereign status of the Libyan Government that the properties 
should be placed under the control of any other Government." 

In the Reply and Rejoinders, the Italian Agent, on the one hand, and the 
British and Libyan Agents, on the other, sustained their positions, the Italian 
Agent having added in the said Reply that his Government reserve, "for a later 
date the reque,t for reparation of the damage " caused to it by the transfer 
which the British Government made to the Libyan Government of the adminis
tration of the patrimonio dioponibzle and of the" immovable property mentioned 
in paragraph 5, Article I, of the Resolution " [Reply, paragraphs XVIII (a) 
an:! (f)]. 

* * * 
The Tribunal will deal, in the first place, with the Italian Agent"s claim that 

the administration of the propertie, constituting the patrimonio disponibile in 
Tripolitania and Cyrenaica be returned to his Government. The administra
tion of these properties was transferred to the Libyan Government by the 
British Government when, on 24 December 1951, Libya achieved its indepen
dence. 

With regard to the said claim, the Agents for the respondend Governments 
contend that the continued ownership by Italy of the Properties in question 
is inconsistent with the renunciation made by the Italian Government in 
Article 23 of the Peace Treaty, signed in Paris on IO February 1947, which 
reads as follows: 

Article 23 

I. Italy renounces all right and ti tie to the Italian t<'rritorial possessions 111 

Africa, i.e. Libya, Eritrea and Italian Somaliland. 

2. Pending their final disposal, the said possessions shall continue under their 
present administration. 

3. The final disposal of the possessions shall be determined jointly by the Govern
ments of the Soviet Union, of the United Kingdom, of the United States of America, 
and of France within one year from the coming into force of the present Treaty, in 
the manner laid down in the joint declaration of February 10, 1947, issued by the 
said Governments, which is reproduced in Annex XI. 

The Italian Agent in his Reply contests this allegation of the said Agent, 
and refers to United Nations Document A/AC.38/SC. i/R. l /Add. I which 
contains the following excerpts from Fauchille's Traiti de droit international 
/mblic, 1 namely: 

When a dismembered State cedes a portion of its territory, property which 
constitutes public property, namely property which by HS nature is used for a public 
service, existing on the annexed territory, passes with its inherent characteristics 
and legal status to the annexing State, being devoted to the public service of the 
ceded province, it should belong to the sovereign power which is henceforward 
responsible for it ... 

1 Vol. I. 8th ed., pp. 360. 36 I 
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As regards private State property, i.e. property which the State possesses in the 
same manner as a private person, in order to derive income from it, it must be noted 
that failing any special provisions it does not become part of the property of the 
annexing State. In spite of the loss the dismembered State has suffered, it remains the 
same person as before and does not, any more than a private person, cease to be the 
owner of the things it possesses in the annexed territory and there is no principle 
preventing it from having the ownership of immovable property in that territory. 

The Tribunal is of the opinion that the principles set forth in the above 
quotation constitute a generally accepted rule of international law. Private 
state property does not become part of the property of the successor state 
unless there is a " special provision " to that effect. 

The Tribunal considers that this rule is followed in the Italian Peace Treaty 
wherein the loss of sovereignty by Italy over the ceded territories is established 
in Part I, entitled " Territorial Clauses ", and the transfer of privately-owned 
state property within the said ceded territories is regulated by means of Annex 
XIV (" Economic and Financial Provisions Relating to Ceded Territories"), 
paragraph 1, which reads as follows: 

I. The successor State shall receive without payment, Italian State and para
statal property within territory ceded to it under the present Treaty, as well as all 
relevant archives and documents of an administrative character or historical value 
concerning the territory in question, or relating to property transferred under this 
paragraph. 

The following are considered as State or para-statal property for the purposes of 
this Annex: movable and immovable property of the Italian State, of local authori
ties and of public institutions and publicly owned companies and associations, as 
well as movable and immovable property formerly belonging to the Fascist Party or 
its auxiliary organizations. 

Annex XIV, paragraph 1, constitutes, as far as the territories ceded by Italy 
by means of the Territorial Clauses of the Peace Treaty are concerned, the 
"special provision" which is necessary in order that the private state property 
in the ceded territories be transferred to the annexing state. 

However, Annex XIV expressly excluded the former Italian Colonies from 
its scope. The terms of paragraph 19 of the said Annex XIV are the following: 

19. The provisions of this Annex shall not apply to the Former Italian Colonies. 
The economic and financial provisions to be applied therein will form part of the 
ararngements for the final disposal of these territories pursuant to Article 23 of the 
present Treaty. 

The procedure established in the above-quoted paragraph 19 led to the 
adoption by the United Nations General Assembly of Resolution 388 (V), 
which bears the title "Economic and Financial Provisions Relating to Libya". 
The said Resolution 388 (V), consequently, occupies the place, as far as the 
regulation of the economic and financial issues in Libya is concerned, that 
Annex XIV does with regard to the issues of identical nature posed by the 
cession of territory effected by means of the Territorial Clauses of the Peace 
Treaty. 

The process whereby Resolution 388 (V) was adopted is succinctly and clearly 
expressed in its preamble, which is transcribed in its entirety together with 
Article I, paragraphs 1, 2 and 3 (a) thereof, the latter provisions being the 
next subject which the Tribunal intends to analyse: 

Whereas, in accordance with the provisions of article 23 and paragraph 3 of annex 
XI of the Treaty of Peace with Italy, the question of the disposal of the former 
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Italian colonies was submitted on 15 September 1948 to the General Assembly by 
the Governments of France, the Union of Soviet Socialist Republics, the L'nited 
Kingdom of Great Britain and Northern Ireland and the United States of America, 

Whereas, by virtue of the above-mf'ntioned provisions, the four Powers have 
agreed to accept the recommendation of the General Assembly and to take appro
priate measures for giving effect to it, 

Whereas, the General Assembly, by its resolutions of 21 November 1949 and of 
17 November 1950, recommended that the independence of Libya should become 
effective as soon as possible, and in any case not later than I January 1952, 

Whereas, paragraph 19 of annex XIV of the Treaty of Peace with Italy, which 
contains the economic and financial provisions relating to ceded territories, states 
that "The provisions of this annex shall not apply to the former Italian colonies. 
The economic and financial provisions to be applied therein will form part of the 
arrangements for the final disposal of 1hese territories pursuant to article 23 of the 
present Treaty", 

Whereas it is desirable that the economic and financial provisions relating to 
Libya should be determined before the transfer of power in that territory takes 
place, in order that they may be applied as soon as possible, 

The General Assembly 

Approves the following articles: 

Article I 

I. Libya shall receive, without payment, the movable and immovable property 
located in Libya owned by the Italian State, either in its own name or in the name 
of the Italian administration of Libya. 

2. The following property shall be transferred immediately: 
(a) The public property of the State (demanio pubblico) and the inalienable 

property of the State (patrzmonio indisponibile) in Libya, as well as the relevant 
archives and documents of an administrative character or technical value 
concerning Libya or relating to propercy the transfer of which is provided 
for by the present resolution; 

(b) The property in Libya of the Fascist Party and its organizations. 

3. In addition, the following shall be transferred on conditions to be established 
by special agreement between Italy and Libya: 

(a) The alienable property (patrimonio disponibile) of the State in Libya and the 
property in Libya belonging to the autonomous agencies (aziende autonome) 
of the State. 

It appears clear to the Tribunal that the above-quoted Article I, para
graph I, sets forth the general objective to be attained in the matter of state 
property in Libya, namely, that title to all such property shall be vested in the 
Libyan Government; that paragraph 2, in line with the generally accepted rule 
of international law to which the Tribunal has referred above, establishes, 
through the use of the formula " shall be transferred immediately ", Libya's 
right to full and immediate ownership of its demanio pubblico and patrimonio 
indisponibile; and that paragraph 3 (a) makes the transfer to the Libyan Govern
ment of the patrimonio disponibile dependent on the special agreement between 
Italy and Libya which is to determine certain conditions of the said transfer. 

The factors mentioned in the preceding paragraphs have led the Tribunal 
to conclude that the renunciation made by Italy in Article 23 of the Peace 
Treaty encompassed the demanio pubblico and the patrimnnio indisponibile but 
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had no effect on its title to the properties constituting its patrimonio disponibile 
in this country, and that, in the absence of the special agreement between 
Italy and Libya called for by Resolution 388 (V), Article I, paragraph 3 (a), 
the said title to the patrimonio disponibile remains vested in the Government of 
Italy. 

The nature of the transfer which the said paragraph 3 determines ,hall 
take place on some future date will be examined in the following paragraphs. 

In this respect, the Tribunal has taken into account, firstly, the fact that 
when the Ad Hoc Political Committee of the United Nations General Assembly 
was discussing the terms of the " Economic and Financial Provisions Relating 
to Libya", the Italian Representative to the said organ announced that his 
Government desired to transfer its patrzmonio dzsponibile in Lybia to the Libyan 
Government, without compensation, as Italy's contribution to the economic 
reconstruction of Libya. 

The controlling factor of the State property provisions of Resolution 388 (V) 
certainly is the desire to be of assistance to the new Libyan State and to ensure 
it the means which will make possible its future existence. The return to 
Italy of the administration of the patrimonio dzsponibzle would run counter to this 
spint. 

The circumstances that Italy renounced the properties which it OVvned a5 a 
private person in Albania (Article 29 of the Peace Treaty), as well as within 
the territories it ceded to France, Greece and Yugoslavia (Annex XIV), is 
also worthy of note. 

Reference should also be made to the fact that Italy gave its full co-operation 
to the United Nations General Assembly in the drafting of Resolution 530 
(VI), dated 29 January 1952, entitled " Economic and Financial Provisions 
Relating to Eritrea", and that in the said resolution provision is made for 
the transfer without compensation to the successor state of the patrimonio 
disponibile and for the said transfer to be contemporaneous to the final transfer 
of powers to the successor state by the Administering Power. 

Also, as Libya is to receive the properties in question without compensation, 
it seems clear to the Tribunal that the conditions to be established by the agree
ment envisaged by Resolution 388 (V), Article I, paragraph 3, can only concern 
the practical details of the formal transfer of title and the protection of the 
interests of third parties. 

Consequently, the Tribunal finds that, in so far as the properties constituting 
the patrimonio di~ponibile in Lybia are concerned, all that has yet to be trans
ferred to Libya by means of the agreement called for by Resolution 388 (V) 
Article I, paragraph 3 (a), is title to the said properties. 

The soundness of the above interpretation is borne out by considering what 
the situation would be if it were supposed that the object of the future transfer 
envisaged by Resolution 388 (V), Article I, paragraph 3 (a), is not only that 
of the formal title to the properties concerned but also the right to administer 
the said properties. In such a hypothetical case, the administration of the 
patrzmonio d1sponibile would have been turned over to the Italian Government in 
order that, after a short period of time, this Government would transfer the 
said administration to the Libyan Government. In the Tribunal's opinion, 
it is not permissible to conclude that the General Assembly of the United Natiom 
had in mind a procedure of this nature when it adopted Resolution 388 (\'). 

It seems oportune to state at this juncture that, in modern practice, the 
exercise by a foreign state of the rights of full ownership to large portions of 
land is not considered as an encroachment on the sovereignty of the territorial 
state. In the present case, in which title to the properties in question is still 
vested in Italy but the other attributes of ownership are properly being exer-
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cised by the Libyan Government, it is evident that the juridical status of the 
said properties can have no effect whatever on the latter's sovereignty. 

In view of the aforesaid reasons, the Tribunal rejects the Italian Agent's 
first claim. In doing so, the Tribunal establishes that, as title to the propertie, 
in question is yet to be vested in the Libyan Government, the said Govern
ment shall abstain from disposing of any of the said properties and shall main
tain the present-day administrative agency entrusted with the custodianship 
of the said properties. It is in this manner that the Tribunal interprets the 
Libyan Agent's commitment to the effect that his Government " will preserve 
the property in accordance with its obligations and will not deal with it other
wise than in accordance with the United Nations Resolution of 15 December 
1950 ", as well as the statement the said Agent made in the Incident of In
terim Measures with respect to the administrative measures that the said 
Libyan Government has taken with respect to the custodianship of the properties 
in question. 

* * * 

The Italian Agent's second claim -- i.e- the restitution of the administration 
of the properties listed in Annex 3 (buildings for the Italian diplomatic and 
consular services) and Annex 4 (schools for the Italian community) to the 
Memorial - will be examined in the following paragraphs. 

This subject is governed by Resolution 388 (V), Article I, paragraph 5, 
which reads as follows: 

5. Italy shall retain the ownership of immovable property necessary for the 
functioning of its diplomatic and consukr services and, when the conditions so 
require, of the schools necessary for the present Italian community whether such 
property is owned by the Italian State in its own name or in the name of the Italian 
administration of Libya. Such immovable property shall be determined by special 
agreements concluded between Italy and Libya_ 

It will be recalled that the Libyan Agent, in his Counter-Memorial, informs 
the Tribunal that the Italian Government has for some time been in possession 
of all of the properties listed in Annex 4 (schools); that the Libyan Govern
ment " has undertaken to give up " to the Italian Government two buildings 
in Tripoli for use as diplomatic and consular premises; and that, with the same 
object in mind, a building in Benghazi "has been handed over to the Italian 
Government". 

Chapter V of the Italian Agent's Reply makes it clear that the Government 
of Italy is not satisfied with the present-day situation because (a) it is not based 
on the special agreements called for by Resolution 388 (V), Article I, para
graph 5; (b) " to grant the use of a property is quite a different thing from grant
ing the ownership of the property, use being considered as only one of the ele
ments of ownership (godimento), there lacking the other element ( dzsponibi[ita)"; 
(c) the building being used for its diplomatic establishment in Benghazi has 
been leased to it; and (d) it has yet to receive all the buildings required by its 
diplomatic and consular services in Libya. 

The Tribunal agrees with the opinion that the said paragraph 5 calls for 
the vesting in the Italian Government of title to the properties specified therein, 
but this is a matter which does not fall within the purview of the Italian Agent's 
second claim. 

The Tribunal will examine separately the Italian Agent's petitions that his 
Government be reinstated in the administration of (A) the properties listed 
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in Annex 3 of the Memorial (buildings for the Italian diplomatic and consular 
services in Libya) and (B) the properties listed in Annex 4 of the Memorial 
(schools for the Italian community in Tripolitania). 

A 

The circumstance that the Italian Government heretofore did not have 
diplomatic and consular establishments in Libya underlines the need for an 
agreement between the Governments concerned, specifying the building, that 
are to be used for the said establishments. The pleadings in the present 
case seem to indicate that such an agreement has only partially been reached. 

Moreover, the said pleadings do not afford the Tribunal with precise in
formation as to the Italian Government's present-day desires on the subject. 
For example, although Annex 3 of the Memorial li,ts nine propertie~, three 
of which are located in Tripoli, the Italian Agent in his Reply [Chapter V 
(b)] states that while the Libyan Government has designated two building, 
to be handed over to the Italian Government for the latter·s diplomatic and 
consular services in Tripoli, "' there is lacking ... a third building in Tripoli, 
a building at l\!Iisurata, and one in Benghazi." 

With respect to the said two buildings in Tripoli, the pleadings solely in
dicate that they are not among those listed in Annex 3 but are included in An
nex I of the Memorial. The arrangements in Benghazi are aho obscure, for 
in respect thereto the Italian Agent states that a building in that city, known 
as the ex-Tribunale l\liilitare, has been leased to his Government and it is 
impossible to determine whether or not the final part of the above quotation 
from the Reply refers to that property or to some other. 

In view of this lack of precision and that the pleadings in the present case 
indicate that the negotiation between the Libyan and the Italian Governments 
of the relative agreement envisaged by Resolution 388 (V), Article I, para
graph 5, is still proceeding, the Tribunal rejects without prejudice the petition 
of the Italian Agent under reference. 

B 

With respect to the properties listed in Annex 4, the Italian Agent insists 
in having a decision of the Tribunal even though, as stated above, the Libyan 
Agent informs that the Italian Government has for some time been in possession 
of all of the said properties. Given these circumstances, the Tribunal rules 
that until the conclusion of the agreement called for by Resolution 388 (V), 
Article I, paragraph 5, relative to the school, for the Italian community, the 
Italian Government is entitled to administer the properties listed in the said 
Annex 4 of the Italian Agent's Memorial. 

* * * 
foR THESE REASONS, THE TRlBUNAL DECIDES: 

I. The Italian Government's claim, that the administration of the pro
perties constituting the patrimonio disponibile in Tripolitania and Cyre
naica be returned to it, is rejected. However, in the absence of the 
agreement called for by Resolution 388 (V), Article I, paragraph 3 (a), 
the Libyan Government (a) shall abstain from disposing of any of the 
properties constituting the said patrimonio disponibile without obtaining 
either a statement on the part of the Italian Government to the effect 
that it has no objection to the specific act of disposal or the express 
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authorization of the Tribunal to perform the said act of disposal, 
and (b) shall maintain the present administrative agency entrmted 
with the custodianship of those properties; 

II. The Italian Government's claim, that the administration of the prn
perties listed in Annex 3 of the Memorial be now restituted to it, is 
rejected without prejudice; 

III. The Italian Government is •~ntitled to administer the properties listed 
in Annex 4 of the Memorial until the relative agreement called for 
by Resolution 388 (\'), Article I, paragraph 5, is concluded. 

The present sentence has been drawn up in the English and French languages, 
the English text being authoritativl'". 

Tripoli, Libya, this thirty-first da)' of January, nineteen hundred and fifty
three. 

Hugo WICKSTROM F. YoRUKOGLu V. SANCHEZ GAVITO 

Cette sentence a ete deposce au Greffe, cejourd'hui, 5 (cinq) fevrier 1953. 

Le G1effier, 

(Signe) Adib MAAKAD 




