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LEHIGH VALLEY RAILROAD COMPANY, AGENCY OF CANADIAN 

CAR AND FOUNDRY COMPANY, LIMITED, AND VARIOUS UNDER

WRITERS (UNITED STATES) v. GERMANY 

(Sabotage Cases, June 3. 1936, pp. 1175-1177.) 

PROCEDURE: REHEARING, SETTING ASIDE OF PREVIOUS DECISION, UNFOUNDED 
SUSPICION. REINSTATEMENT OF CASE INTO PREVIOUS POSITION, REOPENING. 
Setting aside of Commission's decision of December 3, 1932 (see p. 104 
supra). according to which new evidence so far submitted by claimants 
could not lead to reversal or material modification of decision of October 16, 
1930 (see p. 84 supra): no sufficient ground for suspicion expressed by the 
then German Commissioner before case was ar�ued that claimants withheld 
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from Commi~sion unfavourable expert report. Cases reinstated into position 
before 1932 decision, but not reopened as far as 1930 decision is concerned. 

Bibliography: Witenberg. Vol. III, pp. 31-32; Woolsey. A.J.I.L.. Vol. 33 
( 1939), p. 739, Vol. 34 (1940). p. 34, and Vol. 35 (1941), pp. 283-284. 

Decision of the Commission 

Reference is made to the decision of this Commission dated December 3d. 
1932, in which the Umpire held that 

" if the new evidence " (submitted to him at the time in order to impugn the 
decision of this Commission rendered at the Hague under the date of October 16th 
1930) " were formally placed on file and considered in connection with the whole 
body of evidence submitted prior to the Commission's Opinion of October 16th 
1930, the findings then made and the conclusions then reached would not be reversed 
or materially modified ". 

Against this Decision and the Decision rendered at the Hague October 16, 
1930, the petition for a rehearing now under consideration is directed. Its 
allegations are, intn alia, that before the case was pleaded at Wa~hington the 
then German Commissioner brought it to the knowledge of the Commission 
that according to information received by him Claimants had obtained a report 
from one of their experts the contents of which were adverse to the genuineness 
of the main documents on which they relied but were withholding such report 
from the Commission. As to the actual happenings the Umpire has stated 
during the argument of these cases: 

·• I have known l\1r. Albert S. Osborn for many years. When I was in practice 
1 retained him in connection with several problems arising with respect to docu
ments whose authenticity was contested. At some time he referred me to l\fr. 
Elbridge W. Stein as a competent expert in similar matters. Mr. Stein, at that time. 
had an office in the Bulletin Building, Philadelphia. On one or more occasions 
I consulted him. 

"Just before the date set for hearing in the sabotage cases (probably some time 
in November 1932), Mr. Stein attempted to get into communicati0n with me by 
telephone. He wished an interview with me concerning the sabotage cases in which 
I knew he was a witness for the claimants. I refused to allow him to communicate 
with me. 

"During the meetings of the Commission preliminary to the hearing, Dr. 
Kiesselbach advised Mr. Anderson and me that the claimants had suppressed an 
expert report adverse to the authenticity of the Wozniak letters and the Herrmann 
message. I cannot say that Dr. Kiesselbach specifically stated the source of his 
information. 

" The communication naturally disturbed me but I knew of no action that the 
Commission or I, as Umpire. could take in the premises and so stated. 

" My impression that there had been some such suppression was strengthened 
by l\Ir. Osborn's statement, in one of his affidavits. that it was remarkable that no 
opinion by Mr. Stein. a competent expert in such matters, had been submitted as 
to the age of the documents but only an opinion as to handwriting, a matter that 
was uncontested. 

"In the oral argument the German Agent made no reference to this matt~r and 
as the American Agent did not refer to it the impression remained that there had 
been a withholding ofa report which might have shed light on the question argu~d 
hefore the Commission.'' 

In addition this Commission states through its Members present at the time 
that there can be no doubt as to the entire good faith of the then German 
Commissioner when he made this communication. The Umpire and the Amer
ican Commissioner hold. that Claimants have shown. that there was no sul~ 
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ficient ground for suspicion. and that for this reason Claimants are entitled 
to a reconsideration. The German Commissioner, whilst doubting that 
Claimants were actually wronged (especially as in his view mere suspicions 
never can be a basic element of juridical findings) takes the stand, that in 
international arbitration it is of equal importance that justice be done and that 
appearances show clearly to everybody's conviction that justice was done. He does 
not think that the second requirement was satisfactorily complied with in the 
present case, and for this reason, he accedes to the conclusion of the other 
members of this Commission. It is therefore decided, that the Decision of 
this Commission rendered at Washington on the third of December 1932 be 
set aside. This decision reinstates the cases into the position they were before 
the Washington Decision was given. It has no bearing on the Decision rendered 
at the Hague and does not reopen the cases as far as that decision is concerned. 
Before the Hague Decision may be set aside the Commission must act upon the 
claimant's petition for rehearing. Whether upon the showing made, the 
Commission should grant a rehearing, unless Germany shall agree to a different 
course, must, under the Commission's Decision of July 29, 1935, be determined 
by a hearing separate from and distinct from any argument on the merits. 
Both parties are entitled to file evidence (and to exchange briefs) as well in 
the proceedings in which a ruling for a reopening is sought as in the subsequent 
proceedings dealing with the merits, should such a ruling be granted. Evidence 
filed and briefs submitted in the proceedings, in which a reopening is sought, 
must remain within the limitations set by the Commission's Decision dated 
December 15, 1933. 

Done at Washington, June 3, 1936. 

NOTE 

Owen J. ROBERTS 
Umpire 

Chandler P. ANDERSON 
American Commissioner 

Dr. Victor L. F. H. HuECKING 
German Commissio11er 

[At an informal meeting of the Commission held June 17, 1936, the Com
mission granted Motion of the German Agent dated June 16, 1936, asking for 
a postponement of further proceedings for the reason that invitation had been 
received by the Department of State, Washington, D.C., from the German 
Government suggesting that representatives of the United States meet with 
representatives of Germany with a view to negotiating a compromise settlement 
of the sabotage claims. 

In accordance with this invitation, negotiations were had in July, 1936, 
in Munich. Germany, between the duly authorized representatives of the two 
Governments. As the result of these negotiations, a compromise settlement 
of the sabotage claims and the Drier claim, being all claims then pending 
before the Commission, was reached. The formal papers usual for carrying 
out settlements of this character were, however, not signed by the German 
.-\gent. Protests against carrying out the settlement were likewise filed with the 
Department of State on behalf of certain American nationals holding awards of 
the Commission and on behalf of certain German nationals holding awards 
of the War Claims Arbiter. 

In view of the fact that the German Agent did not sign the usual formal 
papers, Motions were filed with the Commission by the American Agent for 
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awards in accordance with the Agreement reached at Munich in July, 1936. 
The American Agent likewise filed with the Commission the several protests 
received on behalf of American nationals and on behalf of German nationals. 

The questions involved in these Motions and protests were discussed in 
briefs filed with the Commission, and were the subject of oral arguments before
the Commission at the meeting held July, 7 1937, at which meeting the following 
rulings thereon by the Commission were announced by the Ump ire:] 

" The Commission has considered the motion with care and has also consid
ered all of the points made in the briefs and oral argument. Without reiterating 
its reasons, it is of the opinion that the motion must be dismissed, unanimously 
of that opinion. 

" ¼'ith regard to the protests by certain German nationals, those protests the 
Commission feels, in large part, fall as a result of its decision. The same thing 
is true of the protests by certain awardholders. 

" v\'ith regard to the applications filed by certain claimants, either German 
nationals or holders of claims under certain arbitral awards, and with regard 
to the applications of certain American awardholders to permit them to 
intervene in the proceedings, the Commission unanimously denies those 
applications." (Minutes of meeting, July 7. 1937, p. 1658.)
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