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NAOMI RUSSELL, IN HER OWN RIGHT AND AS ADMINISTRA-
TRIX AND GUARDIAN (U.S.A)) v. UNITED MEXICAN STATES.

(Decision No. 5, April 24, 1931, separate opinions by each Commissioner; dissenting
opinion by American Commissioner, undated. Pages 44-205.)

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



806 MEXICO/U.S.A. (SPECIAL CLAIMS COMMISSION)

Nielsen, Commissioner :

Claim in the amount of $100,000 gold currency of the United States,
with interest, is made in this case by the United States of America against
the United Mexican States on behalf of Naomi Russell, individually,
and as administratrix of the Estate of Hubert L. Russell, deceased, and as
guardian of her two minor children, Huberta Russell and Catherine Russell.
The claim grows out of the killing of Hubert L. Russell, an American
citizen, in Mexico in the year 1912. The substance of the allegations in
the Memorial is as follows:

On or about the 29th day of September, 1912, Hubert L. Russell, an
Armerican citizen, was employed as Manager of the San Juan de Michis
Ranch, located in the State of Durango, Mexico, and owned by the
McCaughan Investment Company. By the terms of his employment he
received as Manager a total remuneration amounting to between three
thousand dollars ( $3,000) and four thousand dollars ( $4,000), United States
currency a year. At that time he was thirty-two years of age, in the prime
of life and in good health, and was supporting his wife, Naomi Russell, the
above-named claimant, and their two minor children in perfect comfort.

On or about the 29th day of September, 1912, armed Mexican forces,
who were under the general command of one General Orozco and were
known as Orozquistas, and were under the immediate command of military
leaders, subordinates of General Orozco, namely Colonel Jorge Huerca
and Lieutenant Colonel Luis Caro, robbed Hubert L. Russell of the sum
of three hundred pesos ($300) Mexican currency and shot and killed
him. These armed forces consisted of armed revolutionary forces opposed
to the forces under the command of Francisco Madero, as the result of the
triumph of whose cause a Mexican Government d¢ facto was established.

Shortly prior to the killing of Russell by these forces, the facts that they
were on the march; that their destination was the San Juan de Michis
Ranch; and that the life and property of an American citizen were
threatened with imminent peril by the approach of the forces were officially
communicated to the competent Mexican authorities, and request was made
of them that they take immediate steps to afford protection to Russell
and others on the ranch and in the vicinity thereof. The authorities failed
to take the necessary steps for the protection of these persons and this
property, and the failure to take such measures resulted in the robbery
and death of Russell.

At the time of the death of Russell, the claimant and her two minor
children were entirely dependent on the support provided by him. He was
then providing the claimant and her two minor children with an annual sum
of not less than two thousand dollars ( $2,000), United States currency.
As the result of the murder of her husband, the claimant and her two
minor children were left with practically no means of support.

The damages and losses sustained resulted from the act of revolutionary
forces opposed to forces as the result of the triumph of which a de facto
government was established in Mexico, and that act was perpetuated by
such forces during the revolutions and disturbed conditions which existed
in Mexico covering the period from November 20, 1910, to May 2?1, 1920,
inclusive,
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Prolonged oral arguments in addition to briefs have been submitted to
the Commission in this case by counsel for each Government. With the
exception of a single important point in relation to the interpretation of
certain provisions of the Convention of September 10, 1923, there appears
to be little or nothing in the substantial contentions advanced which has
not repeatedly in some form been presented to and considered by other
international tribunals, including the Commission created by the Conven-
tion of September 8, 1923, between the United States and Mexico. However,
in view of the claborate scope of argument in the instant case, it may be
useful to undertake some discussion touching on all the pertinent questions
that have been raised. Broadly speaking, they are concerned with (1) the
standing of the persons in whose behalf the claim is preferred; (2) the
responsibility of Mexico under the Treaty provisions which the claimant
Government invokes with respect to allegations relative to acts or omissions
of which complaint is made; (3) c<onsiderations pertaining to the evidence
generally; and (4) the amount of the pecuniary award claimed.

Proof of nationality of the claimants, and other questions relating to their capacity.

The objections made by Mexico with respect to the standing of the
persons in behalf of whom the claim is presented are concerned, on the
one hand, with the proof of their nationality and, on the other hand, with
their capacity, apart from questions of nationality.

In connection with the contention of Mexico that nationality has not
been proven, particular stress is laid on the use of affidavits as proof of the
nationality of Hubert L. Russell and of the claimants. It is pointed out
that the record contains no proof from a register and no birth certificate.
A statement is made in the Mexican Brief that affidavits ‘“‘do not have
any evidentiary weight”. It is said that certain statements or affidavits were
not even rendered in the manner prescribed by the laws in force in the
Republic of Mexico, but were taken before American consuls, and that
therefore such depositions cannot be taken into consideration. American
consuls, it is said in the Mexican Reply to the American Counterbrief,
may take aflidavits for use in the United States but not for use in Mexico
or in other countries. Reference is made to Mexican laws with regard to
production of evidence before Mexican courts. It is said that Mexican
laws do not empower consuls to take depositions. Ex parte testimony and
the interest of witnesses in the case were also discussed in the Mexican Brief
and in oral argument in behalf of Mexico.

In the Solis Case before the Commission under the Convention of Septem-
ber 8, 1923, between Mexico and the United States, similar contentions
were advanced with respect to the use of affidavits as proof, and this subject
was discussed in a unanimous opinion of the Commission, somewhat fully,
as follows:

“In the Answer of the Mexican Government it is alleged that ‘The American
nationality of the claimant does not appear duly proven.” Some point is made
of a discrepancy in the record with respect to the given name of the claimant,
and with respect to an explanatory affidavit accompanying the Memorial, it is
stated that it ‘is wanting in any probatory force, inasmuch as it is ex parte.
Thesc contentions were forcefully and in much detail elaborated by counsel
for Mexico in oral argument and in the Mexican brief.

‘““Affidavits have been used by both parties in the pending arbitration. Use
has been r.ade of them extensively in arbitrations in different parts of the
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world for a century. And in Article III of the Convention ol September 8,
1923, Mexico and the United States stipulate that they may be used before
this Commission. It is unnecessary to observe, therefore, that the Commission
can not regard them as being without any probatory force.

“The divergence of views between counsel for the respective parties in the
arbitration probably results to some extent {rom differences in local customs
and practices in the two countries. However, this Commission is an interna-
tional tribunal, and it is its duty to receive, and to appraise in its best judgment,
evidence presented to it in accordance with arbitral agreement and international
practice.

“The records before the Commission contain correspondence between the
two Governments, communications of various kinds contemporaneous with the
occurrences pertaining to claims, and documents evidencing transactions en
tering into these claims. It is of course necessary in cases tried either before
international courts or domestic courts to obtain evidence with regard to
occurrences out of which claims arise. Testimony of witnesses may be offered,
subject to cross-examination, but obviously in international arbitrations this
procedure is seldom practicable. No oral testimony has heretofore been offered
to the Commission. Sworn statements and unsworn statements have been
laid before the Commission. Unquestionably it is true, as has been argued
before the Commission, that affidavits used before domestic courts have con-
tained [alse statements, but it does not follow that, because false testimony may
be revealed in a given case that there is a presumption that all testimony is
false, and that a form of evidence sanctioned by the arbitral agreement and
by international practice can not be used profitably. When sworn statements
instead of unsworn statements are employed in an international arbitration
it is undoubtedly because the use of an aflidavit in an arbitration is to some extent
an approach to testimony given before domestic tribunals with the prescribed
sanctions of judicial procedure. When sworn testimony is submitted by either
party the other party is of course privileged to undertake to impeach it, and,
further, to analyze its value, as the Commission must do.

“Due no doubt in a measure to local custom and practice but slight use of
affidavits have been made by the Mexican Government in the pending arbitra-
tion. As has been pointed out to the Commission, and as it 1s doubtless well
known, affidavits are used extensively in the United States by administrative
and by judicial official. Citizenship is a domestic matter in no way governed
by international law, although multiplications of nationality {requently result
in international difficulties. It has sometimes been said that, since obviously
nationality of a claimant must be determined in the light of the law of the
claimant government, proof adequate to establish citizenship under that law
must be considered sufficient {or an international tribunal. Even if this view
be not accepted without qualification, it is certain that an international tribunal
should not ignore local law and practices with regard to proof of nationality. The
liberal practice in the United States in the matter of proving nationality in
the absence of written, oflicial records is shown by numerous judical decisions.
See for example, Boyd v. Thayer, 143 U. S. 135. It requires only a moderate
measure of familiarity with international arbitral decisions, many of which are
conflicting, to know that no concrete rule of international law has been formulated
on this subject of proofl of nationality.”” Opinions of Commissioners, Washington,
1929, pp. 48-50.

The rights of American citizenship are not matters controlled by Mexican
law, either as regards the definition of such rights in the light of constitut-
ional or statutory provisions of law, or as regards methods of proof. With
respect to these subjects we must of course look to American law. Even if
the Mexican Government had undertaken to enact laws to control the
action of representatives of another government or of an international
tribunal with respect to proof of American citizenship of a claimant before

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



MEXICO/U.S.A. (SPECIAL CLAIMS COMMISSION) 809

the tribunal, obviously such a law could have no controlling effects. In
harmony with the view expressed in the Solis case, supra, with respect to
proof of nationality, it is Interesting to observe the quotation from Fiori
(Derecho Internacional Privado, Vol. 2, sec. 574) contained in the Mexican
Brief in the instant case, with respect to proof of citizenship. It is said by
the author that such proof ““should be rendered conformably to the law of
the country where the interested party alleges. he acquired citizenship”.

All evidence produced before this Commission, either by Mexico or
by the United States, has been ex parte. Neither Government has had
representatives present for purposes of cross-examination when evidence
has been prepared for the trial of cases before the Commission. Under
the law of the United States American consuls are authorized to take
affidavits. No Mexican law has been cited by which it has been attempted
to prevent the use in Mexico of affidavits made before American consular
officers. Nor has any Mexican law been cited by which it has been sought
to prevent the use of such affidavits in a third country. Mexico would have
no right under international law to put any such prohibition on the use
of such affidavits.

With respect to considerations relating to the testimony of a person
spoken of as one having an interest in the case, a claimant or some one
else, it is interesting to take note of the observations of the British Commis-
sioner, Sir John Percival, in connection with the disposition of a number
of cases grouped under the caption, Mexico City Bombardment Claims, Decision
Number 12, under the Convention concluded November 19, 1926, between
Mexico and Great Britain. The distinguished British jurist discussed the
contentions of the Mexican Agent to the eflect that the declarations of a
claimant should not be taken as proof of facts, and that no one could be a
witness in his own cause. The Commissioner pointed out that such was not
the law In Great Britain, the United States and other countries. He declared
that such testimony should be weighed with respect to considerations pertain-
ing to truth, fraud and exaggeration, as other testimony should be evaluated.
And he observed that if the Commissioners, proceeding as reasonable men,
were convinced that a fact had been proven it should be accepted, without
reference to the method or the particular kind of proof permitted by the
Convention. He referred approvingly to a unanimous opinion in this
sense rendered in the Parker case by the so-called General Claims Commis-
sion, between the United States and Mexico, Opinions of Commissioners,
Washington, 1927, pp. 37, 39-40, and to the Dillon case, ibid, 1929, p. 61,
in which an affidavit of a claimant with respect to his imprisonment and
ill-treatment was accepted by the Commission as proof of the allegations
made by the United States in the claimant’s behalf. The Commissioner
cited with approval an extract from an opinion written in that case. as
follows (p. 65):

““An arbitral tribunal can not, in my opinion, refuse to consider sworn state-
ments of a claimant, even when contentions are supported solely by his own
testimony. It must give such testirmony its proper value for or against such
contentions. Unimpeached testimony of a person who may be the best informed
person regarding transactions and occurrences under consideration can not
properly be disregarded because such a person is interested in a case. No principle
of domestic or international law would sanction such an arbitrary disregard
of evidence.

“It seems to me that whatever may be said with regard to the desirability
or necessity of having testimony to corroborate the testimony of a claimant,
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a statement need not be regarded in the legal sense as unsupported even though
it is unaccompanied by other statements.”

Not infrequently domestic tribunals have stressed the fact that interested
witnesses, parties to litigation, have failed to testify, and have pointed out
the importance of the evidence they might have furnished. and have
drawn inferences from their failure to testify. See Mammath Oil Co. v. United
States, 275 U. S. 13, and cases there cited.

Certain further observations are very pertinent with respect to the
extreme contention that affidavits ““do not have any evidentiary weight”.
It is certainly a rule in construing treaties, as well as all laws, to give a sensible
meaning to all their provisions if that be practicable. Treaty stipulations
will not be regarded as a nullity unless the language clearly makes them
so. It will not be presumed that the framers of a treaty have done a vain
thing. See Moore, International Law Digest, Vol. V, p. 249, and the numerous
citations there given. If it is a sound contention that affidavits ““do not have
any evidentiary weight”, then the very distinguished gentlemen whe origin-
ally framed the Convention of September 10, 1923, the very distinguished
plenipotentiaries who signed in behalf of the two Governments, the President
of each country who ratified it, and the legislative body in each country
that gave it approval, all combined to require an absolutely useless thing,
when they respectively joined in the formulation of the stipulations requiring
the Commission to make use of affidavits. If such affidavits “do not have
any evidentiary weight”, they could only be of some personal, entirely
extra-official, use to the Commissioners. Every interpretation that leads
to an absurdity should be rejected. Geofrey v. Riggs, 133 U. S. 258, 270;
Lau Ow Bew v. United States, 144 U. S. 47, 59 ; Vattel, Law of Nations, Chitty’s
edition, p. 251; Grotius, De fure Belli Et Pacis, Whewell’s edition, Vol.
IT, p. 161; Pradier-Fodéré, Traité de Droit International Public, Vol. I1, Sec.
1180, p. 885.

In the Dyches case in the arbitration between the United States and
Mexico under the Convention of September 8, 1923, Mr. Commissioner
Fernindez MacGregor, speaking in behalf of all the Commissioners, with
respect to procf of nationality of the claimant, said:

“.... Since the perfectly definite facts ol date and place of the claimant’s
birth are established in these affidavits by persons who are in the best position
to know them through their ties of relationship, and as there is no circumstance
contradicting the same, the Commission adheres to its previous opinions with
respect to the probative weight of affidavits and to the matter of nationality.”
Opinions of Commissioners, Washington, 1929, pp. 193, 195-196.

The Commission under the Convention of September 8, 1923, between
the United States and Mexico, has repeatedly accepted affidavits solely
as proof of nationality. See as illustrative, Parker case, Opinions of Commis-
sioners, Washington, 1927, p. 35; Hatton case, ibid, 1929, p. 6; Corrie case,
tbid, p. 133; Dyches case, supra.

In the Wilkinson and Montgomery case under the Convention of July 4,
1868, between the United States and Mexico, Umpire Thornton went so
far as to consider satisfactorily to be proved the citizenship of a claimant
who, conformably to an order of the Commission, took oath in the Memorial
that he was a native citizen of the United States. The Umpire considered
that citizenship must be regarded as proved, unless the man’s staternent
could be shown to be false. Moore, International Arbitrations, Vol. 3, p. 2532.
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Citations were made to this Commission to show that other Commissions
have repeatedly accepted the same kind of proof in relation to this subject.
Finally, it may be noted that this Commission, acting under the Convention
of September 10, 1923, between Mexico and the United States, accepted
such proof in the group of seventeen cases spoken of as the Santa Isabel
cases, being the cases of Pringle, ot al., Docket No. 449, decided April 26,
1926.

Nationality is the justification in international law for the intervenrion
of one government to protect persons and property in another country.
The jurisdictional article of the Convention of September 10, 1923, was
framed in harmony with that principle, and this Commission, created
by that Convention, has power to deal with the merits of claims only in
cases where the claimants possess American nationality. It must of course
in each case dipose of the preliminary jurisdictional question of nationality
before deciding a case on the merits. And if American nationality of the
claimant is not proven the Commission has no power to proceed to consider
the merits of a case. Obviously, il need not be observed that the Commis-
sion could not in a given case disregard the Convention and say to itself
that it would not pass on the question of citizenship because it was arbitrar-
ily determined to decide the case on the merits in favor of the United States
irrespective of proof of nationality. Equally obvious is it that the Commis-
sion could not say that it would likewise decide the case on the merits in
favor of Mexico, although it had no power to do so because of lack of proof
of nationality of the claimant.

Jurisdiction is the power of a tribunal to determine a case in accordance
with the law creating the tribunal, or some other law prescribing its juris-
diction. U. S. v. Arredondo, 31 U. S. 689; Rudloff case, Venezuelan Arbitrations
of 1903, Ralston’s Report, pp. 182, 193-194; case of the Illinois Central
Railroad Company, under the Convention of September 8, 1923, between
the United States and Mexico, Opinions of Commissioners, Washington, 1927,
p- 15. The law which creates this Commission and defines its jurisdiction
1s of course the Convention of September 10, 1923. The jurisdictional
provisions of that Convention (apart from the preamble) are found in
Article I, more specifically in Article III, and in Article VII.

It is properly observed in the Mexican Agent’s Brief in the instant case
that “if such an American citizenship were not fully proved the Commission
would be entirely incompetent to study and pass on this claim, conformably
with the preamble and Article I of the Convention of September 10, 1923,
In connection with jurisdictional questions pertaining to citizenship, in cases
before this Commission there can be nothing analogous to a waiver before
a domestic court of a question of personal jurisdiction. See also on this
point the Stevenson case in the British-Venezuelan Arbitration of 1903,
Venezuelan Arbitrations of 1903, Ralston’s Report, pp. 438, 451; Hatton case
in the arbitration under the Convention of September 8, 1923, between
the United States and Mexico, Opinions of Commissioners, Washington, 1929,
pp. 6, 8. Costello case, ibid, p. 252.

In the so-called Santa Isabel cases, supra, it appears that Mexico objected
to the jurisdiction of the Commission on account of lack of adequate proof
of nationality in all but one case. The same arguments with respect to lack
of probative value of affidavits were made in the majority of all these
seventeen cases. Nevertheless, contentions of this kind were put aside by the
Commission, which proceeded to consider the cases on the merits, and by
a majority vote to dismiss all the cases on the merits. It may be noted that
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the dissenting third Commissioner evidently shared the views of the other
two Commissioners with respect to the proof requisite to establish nationality
in all cases. His dissent was entirely based on the issues which he took with
the other two Commissioners with respect to the merits of the cases, and not
with respect to any point of proof of nationality. Of course, it cannot ke
assumed that the Commission, without any determination of the question
of its jurisdictional power to deal with these cases, proceeded to dismiss
them on the merits. If the Commission did not have jurisdiction in these
cases, as claims made in behalf of American citizens, then of course its
action was void.

The Agent of Mexico cited the Klemp case before the Commission under
the Convention of August 23, 1926, between Mexico and Germany. In an
opinion rendered in that case, on April 11, 1927, it was held that a consular
certificate with respect to the nationality of a claimant was not adequate
proof of German citizenship. The Agent argued that much less could an
affidavit be accepted as proof of American citizenship.

When a consular officer is required by the law of his country 10 examine
into the question of citizenship before registering an applicant, and when
his action is subject to review by authorities of his Government, it can
probably be said that the determination of the question of nationality is
made by the best expert authority with respect to the law on that subject.
Authorities dealing with the matter may be said to act in a quasi-judicial
capacity, even though of course judicial authorities may in any given case
have the last word in such matters. When a consular certificate—one not
made solely for the purpose of the presentation of the claim—is presented
to a Commission, the Commission assuredly has before it a very authori-
tative pronouncement of a judicial character.

However, the comparison made seems to be irrelevant. An affidavit
is not made to certify to the citizenship of a claimant. It obviously involves
in no way any judicial or quasi-judicial pronouncement as to nationality.
An affidavit is used for the purpose of furnishing facts upon which a Commis-
sion may base legal conclusions as to law.

The reason why affidavits are used by governments, such as those of
the United States and Great Britain, which can probably be said to have
engaged more extensively in international arbitrations than have any
others, is, of course, to give weight to statements laid before international
tribunals. It is to put back of testimony furnished such moral sanction as
exists in Christian countries and such legal sanction as may be found in
punishment for false swearing. The purpose is to approach as nearly as
possible, in these less formal proceedings before international tribunals, to
the standards exacted by domestic tribunals, rather than to make use of
unsworn statements, letters written to be used for the proceedings, and other
things, without such sanction.

The American nationality of Russell and of his widow and two children
is amply proved by sworn statements. These statements emanate {rom
persons who were competent to furnish testimony as to general knowledge
concerning the status of Russell and his survivors; and also specific infor-
mation that they all were born American citizens. In the case of each of
them there is some testimony in addition to the sworn statements. With
respect to the nationality of one of the daughters, there is convincing evidence
in the form of a sworn certificate of the physician present at her birth.

Although it appears that Catherine Russell, the other daughter, was
born in Mexico in 1909, her status with respect to the right of the United
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States to present a claim in her behalf involves no question of dual nation-
ality. According to Article 30 of the Mexican Constitution of 1917, it appears
that persons born in Mexico of foreign parents, in order to be regarded as
Mexicans, must declare within one year after they become of age that they
elect Mexican citizenship, and must further prove that they have resided
within the country during the six vears immediately prior to such declara-
tion. It is clear from the record that Catherine Russell, who was born. an
American citizen pursuant to Section 1993 of the Revised Statutes of the
United States, did not elect Mexican nationality in the manner prescribed
by the Mexican Constitution. If the view should be taken that this Constit-
utional provision with respect to election did not supplant the Mexican
law of May 28, 1886, relative to citizenship, and that Catherine Russell’s
status, from the standpoint of Mexican law, should be governed by the
law of 1886, it appears with certainty that at the time of the presentation
of this claim, namely, December 19, 1924, she did not possess Mexican
nationality. And there is no evidence in the record showing that she at any
time has had 2 dual nationality. Arucle 2 of the law of 1886 includes among
its classifications of aliens the following:

“The children of an alien father, or of an alien mother and unknown father,
bornin the national territory, until they reach the age at which, according to the
law of the nationality of the father or of the mother, as the case may be, they
becomne of age. At the expiration of the year following that age they shall be
regarded as Mexicans, unless they declare before the civil authorities of the
place where they reside that they follow the citizenship ot their parents.”

This provision evidently carried cut the intent of Article 30 of the Mexican
Constitution of 1857.

There is nothing in the record bearing on the point whether Catherine
Russell has recently become a Mexican as well as an American, and, in
dealing with her status with respect to the instant case, there would be no
use not propriety in speculating on that point.

The Commission under the Convention of September 8, 1922, between
Mexico and the United States, passed upon a similar point in the Cestello
case, Opinions of Commissioners, Washington, 1929, p. 252. The Commission
was there concerned with the question of the citizenship of another young
woman born in Mexico in 1909. For the purpose of deciding of necessity
the preliminary question of jurisdiction, the Commission passed upon her
status and the status of two other American citizens, and therupon pro-
ceeded to dismiss the case on the merits.

When not a particle of evidence has been introduced by the respondent
Government to refute the convincing proof of citizenship made by the
Government of the United States conformably to American law and proce-
dure and in the form in which nationality has keen proven by that Govern-
ment and other governments since the date of the Treaty concluded Novem-
ber 19, 1794, beiween the United States and Great Britain, with its then
unique provision for arbitration, the claim will not be dismissed because
proof of American citizenship has not been prepared in Mexico conformaoly
to Mexican laws and procedure, according to which, it was argued, such
procf should be formulated.

It is said in the Mexican Brief that “Naomi Russell is not recognized
as having legal capacity to present the claim in her own right and as guar-
dian of the aforesaid minors, because the right to claim proper indemnization
corresponds only to the Estate of Hubert L. Russell”. It is asserted that
the civil status of the two minors as daughters of the deceased has not been
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proven. It is argued that the Government of Mexico would be exposed
to the risk of the presentation of new claims by other persons calling them-
selves Russell’s next-of-kin. In the Mexican Answer it is stated that no
objection 1s raised to the legal capacity of Naomi Russell as administratrix
of the estate of Hubert L. Russell.

Rule 1V, 2, (i) is invoked. Is reads as follows:

“Claims put forward on behalf of a claimant who is dead, either for injury
to person or loss of or damage to property, shall be presented by the personal
or legal representative of the estate of the deceased; and the mermorial shall
set out with respect to both the claimant and such representative the facts
which, under these rules, would be required of the former were he alive and
presenting his claim before the Commission; and the claim shall be accom-
panied by documentary evidence, properly certified, of the authority of such
representative.”

In reply to contentions to this effect, it is argued by the United States
that the Rule has no application, since the claim is not brought in behalf
of a person who is dead, but in behalf of persons who were injured as a
result of the murder of Russell. It is contended that the Rule, although it
in an appropriate case may be applied, is one of convenience and not of
fundamental right. The right to prefer a claim in behalf of persons such as
appear as claimants in the present case must be determined, it is argued,
in accordance with the provisions of the Convention of September 10, 1923,
and in accordance with international practice.

If the Rule be construed in accordance with the Mexican Government’s
contention, there would still be a properly designated claimant before the
Commission, inasmuch as the claimant’s capacity as administratrix is not
contested. If it be conceded that the claim could properly be filed in behalf
of the administratrix, her nationality would be immaterial—certainly if
it be shown that there are American beneficiaries of the claim. See case of
Belle M. Hendry, in the arbitration under the Convention of September 8,
1923, between the United States and Mexico. Opimons of Commissioners,
Washington, 1930, pp. 97, 98. But it appears to be unnecessary to give con-
sideration to any possible uncertainty as to the meaning of the Rule—such
as is suggested by the varying interpretations of the two Governments—
since there is no doubt that the persons in whose behalf the claim is preferred
come within the scope of Article I1T of the Convention of September 10,
1923, as persons who have suffered “losses or damages”. Obviously they
did, through the death of Russell. There can be no question with respect
to the right to prefer a claim in behalf of a wife and the children, when the
claim is predicated on the loss of the husband and father.

Both Governments in dealing with this point discussed domestic law—
the principles of the common law and the principles of the civil law relating
to rights of action before domestic tribunals. Particular reference was made
to Lord Campbell’s Act and its alteration of the common law. In the instant
case the interpretation of Lord Campbell’s Act by way of analogous reasoning
may be interesting, in that the act has been judicially construed so as to
confer an entirely new right of action, not for the benefit of the estate of a
deceased person but in favor of wife and children. Seward v. Vera Cruz,
L. R. 10 App. Cas. 59.

The examination of domestic law in connection with the determination
of problems of international law may sometimes be useful and at other
times misleading or entirely out of place. The impropriety of giving appli-
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cation to domeslic law in the solution of the point at issue is easily revealed
by a simple illustration.

While, according to the terms of the Convention of September 10, 1923
it is provided that compensation shall be made ex gratia and not in accordance
with rules and principles of international law, it is at times undoubredly
permissible and proper, in dealing with certain provisions of that agree-
ment, to construe them in the light of international law and practice. It
would be absurd reasoning that would justify a conclusion that, in a pro-
ceeding before an international tribunal, a claim predicated on a disregard
of international law could be maintained by virtue of local legislation
against a country in which the principles of the civil law obtain, whereas
the same kind of a claim, against a country where the unaltered principles
of the common law obtain, should be rejected in view of the provisions of
local law. In such a situation, international delinquencies, which are defined
by the same law among all countries, international law, would be
redressed or left unredressed according to the variations of domestic law.

Rights of action accruing to wives and children, as well as other relatives
of deceased persons, have been recognized in numerous cases before inter-
national tribunals. Case of Laura E. Plehn (widow of a murdered German),
in the arbitration under the Convention concluded March 16, 1925, be-
tween Germany and Mexico; case of Beatrice Di Caro (widow of a murdered
Italian), before the Italian-Venezuelan Commission of 1903, Venezuelan
Arbitrations of 1903, Ralston’s Report. p. 769; case of Jose M. Portuondo (son
of a murdered American), in the arbitration under the agreement of Feb-
ruary 12, 1871, between the United States and Spain, Moore, International
Arbitrations, Vol. 3, p. 3007; case of Gilmer-Hopkins (in which awards were
made in favor ol the widow and daughter of a deceased American), in the
arbitration under the Agreement of August 10, 1922, between the United
States and Germany, Consolidated Edition of Decisions and Opinions, 1925-
1926, Washington, Government Printing Office, 1927, p. 353; case of
MacHardy (widower of a deceased American), tbid, p. 359; case of Helena
D. Chase (a widow), in the arbitration under the Convention concluded
July 4, 1868, between the United States and Mexico, Moore, International
Arbitrations, Vol. 3, p. 2159; case of Standish (a widow), in the same arbi-
tration, ibid, p. 3004; case of Heirs of Cyrus M. Donougho, in the same arbi-
tration, tbid, p. 3012; case of Connelly (four sisters and two brothers of a
murdered American), in the arbitration under the Convention concluded
September 8, 1923, between the United States and Mexico, Opinions of
Commussioners, Washington, 1927, p. 159; case of Garcia (father and mother
of a deceased Mexican), thid, p. 163; case of Snapp (father of a deceased
American), ibid, p. 407; case of Galvdn (mother of a deceased Mexican),
thid, p. 408. The collective judgment of these tribunals and a great number
of others that could be cited can not be discarded as erroneous.

The argument made in behalf ol Mexico that Mexico might be exposed
to the presentation of new claims by other persons calling themselves next-
of-kin of Hubert L. Russell is not clear. It can not be supposed that the
United States, having been a party to a proper adjudication of a claim
growing out of the death of Russell, would attempt at some future date to
bring another claim on account of his death. In the event that it should
undertake to do so, it would be precluded from such remarkable action
by Article VIII of the Convention of September 10, 1923.
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The application of provisions of the Convention to acts and omissions complained
of by the claimant Government.

An issue has been raised with respect to the character of the persons
who shot Russell. It is contended in behalf of Mexico that they did not
constitute a revolutionary force such as is described in subparagraph (2) or
(3) or (4) of Article 1II of the Convention of September 10, 1923. The
assumption is made that the men were nothing but bandits. And it is said
that, upon the hypothesis that they belonged to the so-called Orozquistas,
it is a fact that men who arose in arms under Pascual Orozco were nothing
more than insurgents such as are mentioned in sub-paragraph (5) of Article
111 of the Convention. Orozco, it is said, had no plan. It is contended that
the Orozco movement did not contribute to the establishment of any
Government de facto or de jure, in the Mexican Republic. This movement,
it is said in the Mexican Brief, ‘‘can in no manner be considered a revolu-
tion”, but must be regarded as a ““‘mere insurrection or insubordination®.
In oral argument the conclusion was finally submitted that the acts on
which the claim is predicated are not within any of those jurisdictional
provisions of the Convention.

Contentions of this nature were met by the Agent of the United States
with citations of official declarations respecting the character and magnitude
of the Orozco movement. He quoted from the so-called “Plan of Orozco”.
in which Orozco refers to the movement as a ‘‘revolution”, against President
Madero. Memoria de la Secretaria de Gobernacion, Mexico, D. F.; 1916, p.
219. It is asserted in this Plan that the movement was supported by
public opinion and an organized, disciplined army of over ten thousand
men in the Northern part part of Mexico, and thirty thousand or forty
thousand in the remainder of the country; that it had one entire state
unanimously attached to the revolution and a constitutional government
in favor of the revolution; and that it was by appropriate authorities regul-
arly administering civil and criminal jurisprudence, and discharging
legislative functions.

Citation was made to a description of Orozco’s movement by President
Madero, characterizing it as ‘‘civil war”, the suppression of which had
prompted the mobilization of 60,000 men and the conduct of mililary
operations during ‘‘eight months of war”. This civil war was characterized
by the President as a revolution greater in scope and in seriousness than any
that had occurred in Mexico, including that of 1910. Diario Ofi 1al, Sep-
tember 16, 1912, p. 130. Citation was 2lso made to a communication
addressed by the Mexican Minister of Foreign Affairs to the American
Embassy at Mexico City, under date of November 22, 1912. Foreign Relat-
ions of the United States, 1912, p. 876. It wis stated in that note that the
then Mexican Government had hardly assumed direction of public matters
when it ““was attacked by revolutionary movements’’, one of which, initiated
by General Reyes, failed in its incipiency; and that the “second initiated
by Pascual Orozco, whe revolted with the volunteer forces he had in charge,
succeeded through his treason, in taking pcssession of the State of Chihuahua,
and advancing rapidly toward the south with the intention of overthrowing
the constituted Government’’. Further reference was made to a note addressed
by the Minister of Foreign Affairs to the American Embassy, under date
of November 23, 1912, with respect to a claim of an American citizen.
The Minister of Foreign Affairs referred to principles of international law
with respect to the question of the responsibility of the Government when
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it ““finds itself temporarily unable to repress within its territory all the punish-
able acts resulting from insurrection or civil war”. Ibid, p. 982. Several
other citations from official documents were made by the Agent of the
United States bearing on the scope and character of the Orozco movement.

An issué is clearly raised whether the acts resulting in the death of Russell
come within the categories of claims specified in subparagraph (2) of
Article ITT of the Convention of September 10, 1923. In view of contentioas
that have been advanced it is also necessary to consider whether these acts
are within the classification embraced by sub-paragraph (5) of Article III.

It is of course unnecessary to observe that the ascertainment of the
intent of the parties to a treaty is the object of interpretation. Pradier-
Fodéré, Traité de Drout International Public, Vol. 11, secs. 1177, 1183, pp.
883, 887. Vattel, Book II, Chap. 17, sec. 287. In conjunction with this
elementary rule of interpretation it is pertinent in the instant case to take
account of another well-recognized rule to the effect that provisions of a
treaty in pari materia should be considered together in reaching conclusions
with respect to the intent of the {ramers. Moore, International Law Digest,
Vol. V, p. 249.

In the preamble of a treaty we find expressed the general purpose of
the treaty-makers. In the Convention of September 10, 1923, that is
described to be the adjustment of “‘claims arising from losses or damages
suffered by American citizens thiough revolutionary acts” (italics inserted)
within the period from November 20, 1910, to May 31, 1920. Article I
of the Convention prescribes jurisdiction over “‘all claims” of American
citizens for losses or damages suffered ‘“during the revclutions and disturbed
conditions which existed in Mexico’ during the specified period. In Article
IIT 1t is further said that the claims to be decided are thcse *‘which arose
during the revolutions and disturbed conditions’ and were due to any act
committed by forces subsequently enumerated in that Article.

The issues that have been raised with respect to the meaning of juris-
dictional provisions stated in general terms and the more detailed provisions
of Article III make it clear that there is room and need for interpretation.
In interpreting a treaty it is proper to consider the history relating to its
negotiations, the stipulations of cther treaties concluded by the parties
with respect to subjects similar to those dealt with by the treaty under
consideration, and the conduct of the parties with respect to such treaties.
These principles of interpretation have repeatedly been applied by domestic
and international tribunals and by nations in the course of diplomatic
exchanges. Pradier-Fodéré, Traité de Droit International Public, Vol. 11, sec.
1188, p. 895; Crandall, Treaties, Their Making and Enforcement, 2nd ed.,
pp- 384-386; Nielsen v. Johnson, 279 U. S. 47, 52.

The Convention concluded September 8, 1923, between Mexico and
the United States confers jurisdiction on the General Claims Commission
thereby created over all outstanding claims “‘except those arising from acts
incident to recent revolutions’. This exception is stated in Article I of the
Convention and throws some light on the scope of the Convention of Septem-
ber 10, 1923. The same is true with respect to the exception stated in the
preamble of the earlier Convention, which, in reciting the purpose to settle
claims by the citizens of each country against the other since July 4, 1868,
excludes “claims for losses or damages growing out of the revolutionary
disturbances in Mexico™.

The contentions of the United States with respect to the inclusion of
the claim within the provisions of sub-paragraph (2) of Article III are
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grounded not only on the views expressed with respect to the grammatical
meaning of those provisions but also on arguments respecting the broad
purposes of the Convention as revealed by its provisions and by language
in the earlier Convention relating to claims growing out of revolutionary
disturbances and claims arising from acts incident to recent revolutions.
It is contended that the interpretation given by Mexico to sub-paragraph
(2) of Article III of the later Convention is at variance with the language
thereof and contrary to the broad purpose of the Convention to settle
claims incident to revolutionary activities, as revealed by other parts of
both Conventions.

An issue is raised with respect to the proper relation of the pronoun
“them”, the last word in sub-paragraph (2), which reads as follows:

“By revolutionary forces as a result of the triumph of whose cause govern-
ments de facto or de jure have been established, or by revolutionary forces opposed
to them.”

In the Spanish text ‘“‘them” is translated as aquellas. In view of the
inflection given to this pronoun so as to harmonize it with the feminine
noun fuerzas, the Spanish text may appear to convey a meaning different
from that of the English text, if in that text the pronoun ‘“‘them” is
considered to have as its antecedent the word “Governments™ or to have
two antecedents, namely, the words “forces” and “Governments’, rather
than to relate solely to “forces”. In dealing with this question it appears
to be useful and proper to take account not only of the grammatical
construction of these specific provisions but also of other parts of the
Convention throwing light on its general purpose. and, further, to resort for
the purpose of interpretation to records of the history of the negotiations
that resulted in the framing of the Convention.

The grammatical construction which the Agent of the United States
appeared to advance as the most plausible one is that ‘““them’ refers to
“forces” and ‘“Government’’, Certainly this is a reasonable view, since it
may be assumed that revolutionary forces in opposition to something or
somebody would be opposed at once to the Governments de fa fo and de jure
and to the forces of such Governments, and not opposed to the forces
only. Another view, perhaps a little more in harmony with grammatical
construction, and not at variance in substance with the above-mentioned
view, is that the pronoun ‘“them’” should refer back to the last noun in
place of which it can reasonably be supposed that the pronoun stands,
that noun being “Governments”. From the standpoint of grammar, the
least plausible view is that it was intended that the pronoun ‘“‘them”
should refer back to the first noun appearing in the phrase, namely,
“forces.”” If that were the intention of the framers of the phrase, it would
seem that the grammatical construction is somewhat crude, and unneces-
sarily so. But there appears to be no need to indulge in that assumption,
since the phrase makes good sense if the word “Governments” is considered
to be the antecedent of the pronoun “them”. And from the standpoint of
the meaning of the phrase it appears to be of no consequence whether
“them” refers to ‘“Governments’ solely or to both ““forces’ and “Govern-
ments”’. To reconcile any apparent conflict of meaning between the English
and Spanish text it may be useful to take account of the origin of the
Convention.

In 1923, President Obregén of Mexico and President Harding of the
United States appointed commissioners, each of whom received credentials,
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empowering them to confer, in the language employed, regarding the
‘“‘international situation in order to seek out a mutual understanding between
the Governments of Mexico and the United States”. The records of the
proceedings of these commissioners have been published in well-known
public documents. namely, Proceedings of the United States-Mexican Commission
Convened in Mexico City, May 14, 1923, Washington, Government Printing
Office. 1925; and La Cuestion Internacional Mexicano-Americana Durante El
Gobierno Del Gral. Don Alvaro Obregon, Mexico, Imprenta de la Secretaria
de Relaciones Exteriores, 1926.

It is shown that at the first meeting, May 14, 1923, one of the Mexican
Commissioners presented to the Commissioners of the United States a
memorandum entitled, The Infernational Question belween Mexico and the
United States. And he stated that he delivered this memorandum “with the
authority of the Secretary of Foreign Affairs of Mexico, the document
being a translation into English of the document given to the Mexican
Commissioners by the Secretary of Foreign Affairs of Mexico as part of
their instructions™. These Commissioners exchanged views regarding serious
pending questions between the two Governments, such as agrarian matters,
rights of ownership in real property, and proper compensation for lands
expropriated. Each delegation of Commissioners spoke in behalf of its
Government. Thus, we find that the Mexican Commissioners would declare
that they presented ‘“‘the viewpoint of the Mexican Government” on this
or that subject; and would make declarations respecting certain subjects
“in behalf of their Government”. And throughout it is shown that in
reaching understandings in the matters which they were commissioned to
handle they spoke for their Government. The declarations of the American
Comrmissioners were in the same sense. We find an American Commis-
sioner stating that “‘the United Stales maintains’ certain views with respect
to international law relative to the taking of property. The same Commis-
sioner, we find, made a reservation ‘‘in behalf of the Government of the
United States” with respect to compensation for expropriated lands.

Finally, the Commissioners consummated their labors by drafting the
so-called “Special Claims Convention” and the so-called “General Claims
Convention”. In the minutes of the formal meeting of August 15, 1923,
we find the following declarations:

“The American Commissioners stated in behalf of their Government that
the text in English of the special claims convention and the text in English of
the general clalins convention as hereinafter written as a part of these proceed-
ings are approved by the President of the United States and in the event that
diplomatic relations are resumed between the two Governments these conven-
tions as hereinafter set forth will be signed forthwith by duly authorized plenipo-
tentiaries of the President of the United States.

“The Mexican Commissioners stated in behalf of their Government that the
text in English of the special claims convention and the text in English of the
claims convention as hereinafter written as a part of these proceedings are
approved by the Mexican Government and in the event that diplomatic relations
are resumed between the two Governments these conventions as hereinafter
set forth will be signed forthwith by duly authorized plenipotentiaries of the
President of the United Mexican States.

“The negotiations connected with the formulating and drafting of the general
claims convention and the special claims convention were conducted in English.
The texts of such conventions as hereinafter set forth in the records of these
proceedings were prepared in English and are approved as the originals.”

53
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Presumably, the Convention was signed both in Spanish and in English.
It contains no stipulation that either language shall control in case of a
divergence leading tc difficulties in interpretation. If there really exists a
difference in meaning of the character that often presents vexatious problems
of interpretation, it would certainly seem useful and pertinent to take
account of the fact that the Convention was first framed in English; that
a draft in that language was approved by the framers and by their respective
Governments; and that a Spanish translation was made from ihat draft.
It is clearly shown that the framers drafied the English text and for their
purposes considered that to be the original, and that from that Enghsh
text a translation was made. It is also clear that the translator, in inflecting:
the pronoun aquellas so as to refer it far back to the word fuerzas did not
make a translation that conforms to the most plausible and the entirely
grammatical, meaning of the English text. There seems to be no reason to-
suppose that, in the framing of such a simple phrase as that contained in
the latter part of sub-paragraph (2) of Article III, the framers would have
failed in the very simple duty to make their text entirely clear had they
not intended to have the pronoun refer to the next preceding noun in the
main clause of the sentence, namely, “governments”, which, according to-
a logical, grammatical construction, should be the antecedent of the pron-
oun ‘“‘them”, '

But from the broad standpoint of the repeatedly expressed purpose of the:
framers of the Treaty with respect to the adjustment of claims growing out
of the revolutionary disturbances, it is not necessary and probably not
appropriate to attach too much importance to grammatical construction.
Moreover, if the seemingly plausible view is taken that opposition to the
revolutionary forces that have established a government must be considered
to be in opposition to that government, then there is no conflict of meaning
between the two texts.

It would not be a reasonable interpretation of the Convention to exclude
from the scope of sub-paragraph (2) of Article III the formidable revolution-
ary movement of Orozco, described by President Madero, by the Foreign
Minister of Mexico, and in documentary evidence, appearing in the record.
Orozco’s forces were certainly opposed to the de facto and the de jure Gcvern-
ment of President Madero, and to the forces mustered by that Government
to suppress the Orozco revolutionists.

With respect to the propriety, discussed in the Brief of Mexico, of class-
ifying acts upon which the claim is predicated within the scope of sub-
paragraph (5) of Article III, it was argued in behalf of the United States
that it is pertinent to take account of the particular kind of acts referred
to in that sub-paragraph, namely, those occasioned ‘“By mutinies or mobs,
or insurrectionary forces other than those referred to under subdivisions
(2), (3) and (4) above, or by bandits, provided in any case it be established
that the appropriate authorities omitted to take reasonable measures to
suppress insurrectionists, mobs or bandits, or treated them wich lenity or
were in fault in other particulars”. It was contended that obviously.
while the term ‘““‘appropriate authorities’” might necessarily include Federal
authorities, it should be taken in the ordinary sense to include local author-
ities; that is, in any event, those authorities that may be expected to cope
with lesser or sporadic disturbances, and not with powerful forces such as
were required to repress the Orozco movement. That movement, it was
argued, could therefore not reasonably be considered to fall within the
scope of sub-paragraph (5). It was observed that in the case of large revolts
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it is seldom possible to charge a parent government with negligence in
dealing with the revolutionists in connexion with the protection of the
property of aliens. These are reasonable views.

It is stipulated specifically by Article IT of the Convention that respons-
ibility in cases before the Commission shall not be determined in accordznce
with international law. Evidently this stipulation applies to the acts referred
to in sub-paragraph (5) as well as in the other sub-paragraphs of Article
III. Nevertheless the language of sub-paragraph (5) would appear to
justify the construction that the Commission, in dealing with the category
of claims embraced therein, must take account at least to a considerable
extent of the general principles of evidence and of law that enter into the
determination of such cases by a strict application of international law. It is
a reasonable interpretation that the Orozco revolutionary movement should
not properly be considered to fall within the categories of sub-paragraph (5).

One of the Contentions of Mexico, to the effect that the acts on which
the instant claim is based are not within any of the categories specified
in Article IIT of the Convention, apparently is based on the theory that
the forces therein specified connote groups of men of some considerable
numbers.

It has been observed that, in interpreting a treaty, it is permissible to
consider the conduct of the parties with respect to the treaty.

In the Blair case, Opinions of Commissioners under the Convention concluded
September 8, 1923, belween the United Slates and Mexico, 1929, p. 107, the
Commission was concerned with a claim growing out of the killing of an
American citizen by a Mexican in the year 1911. It was argued in behalf
of Mexico in that case that, since it appeared that the claim arose during
the period from November 20, 1910, to May 31, 1920, and that it was due
to an act of bandits, it fell within the jurisdiction of the so-called Special
Claims Commission. This contention was made with respect to the acts
of one person. The majority of the Commissioners sustained the objection
to the jurisdiction, apparently however on a different point.

In the La Grange case, ibid, p. 309, claim was made by the United States
for the value of some property confiscated by a former governor of the
State of Chihuahua. It was contended in that case by Mexico that the
Commission had no jurisdiction. The contention was sustained in a unan-
imous opinion, in which it was held that the claim, being based on the
action of one of General Carranza’s subordinates, committed in 1913, fell
within Article IIT of the Special Claims Convention and, therefore, was
not within the jurisdiction of the General Claims Commission. Here, again
the act of a single man was the basis of the claim.

In the Elton case, ibid, p. 501, the United States contended that a denial
of justice resulted from the improper action of an extraordinary court
martial, the sentence of which resulted in the shooting of Howard Lincoln
Elton, an American citizen in Mexico. Counsel for Mexico objected to the
jurisdiction of the Commission, contending that the claim was founded
on ““acts executed by forces belonging to the Carranza Government”. The
objection was sustained in a unanimous opinion of the Commission.

In the American Bottle Company case, ibid, p. 162, claim was made by the
United States for the value of a quantity of bottles delivered to a Mexican,
who was in charge of a brewery which was owned by an American corpor-
ation and which had been seized by General Venustiano Carranza in 1914,
The Commission unanimously overruled the Mexican Government’s
contention that the Commission was without jurisdiction.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



822 MEXICO/U.S.A. (SPECIAL CLAIMS COMMISSION)

In the Pomeroy case, ibid, 1930, p. 1, Mexico objected to the jurisdiction
with respect to a claim for services rendered in 1911 to a military hospital
in Ciudad Juarez under the control of Don Francisco 1. Madero. In this
case the Mexican Government’s contention was overruled.

In the Gorham case, ibid, p. 132, a claim made by the United States
was predicated on allegations with respect to failure of Mexican authorities
to apprehend and punish the slayers of an American citizen in 1919. Mexico
contended that, since it appeared from the Memorial and certain accom-
panying annexes that the crime was committed by two or more persons in
some instances designated as ““bandits”, the claim fell within Article IIT of
the so-called Special Claims Convention. This contention was not sustained.

It will be seen from these few illustrations that in the past Mexico has
not made a criterion of responsibility the number of persons directly engaged
in acts as the result of which damages have been claimed.

In dealing with this difficult question of jurisdiction. it would seem
to be improper to undertake to make relative numbers of wrong-doers
the criterion of responsibility for acts resulting in loss or damage. In the
instant case, if numbers should control, it would seem to follow that there
could be no responsibility for the killing of Russell unless he was murdered
atl the hands of a considerable group of men. Certainly the weapon of one
man was sufficient to accomplish the purpose. So, with respect to the destruct-
ion or theft of property, it would seem strange to apply as a test of liakility
in any given case the number of robbers or persons committing depredat-
ions. A few might operate for themselves; or they might kill and rob, as
appears to have been the situation in the instant case, in behalf of a larger
party and at the command of some one in charge of that party. Furthermore,
it would seem that responsibility, referred to in sub-paragraph (5) of Article
111, for failure to prevent or to punish wrongful acts should not be con-
tingent on the number of malefactors engaged in such acts.

We have a Convention which by its jurisdictional provisions confers
jurisdiction in cases in which respon.ibility might be fixed by international
law, and furthermore fixes liability on the respondent Government in
cases in which there may not be responsibility under that law. It would
be a strange interpretation that the so-called “Special Commission” created
by that Convention should have a jurisdiction narrower than that possessed
by a commission created by a convention requiring the determination of
liability only in cases in which the respondent Government is responsible
under the law of nations.

Moreover, it is pertinent to take account of the fact that the two Convent-
ions of 1923 represent in reality a single arrangement for the settlement
of all outstanding clzims of each government against the other, even though
it is provided by the Convention of later date that certain claims of the
United States shall be settled by a so-called “Special Commission’. Under
the jurisdictional provisions of the Convention of September 8, 1923,
Mexico has the right to present before a Commission all its claims arising
since July 4, 1868, in the nature of these involved in the instant case. Interna-
tional arbitrations from time to time are concerned with cases growing
out of the acts of soldiers, insurgents and mobs. As recently as 1926 the
United States and Great Britain completed an arbitration which dealt with
such claims. That arbitration embraced claims growing out of war in which
each country had engaged about a quarter of a century prior to that date.
It further was concerned with claims growing out of insurrections within
the dominions of each Government which occurred within the same period
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prior to the termination of the arbitration. (American and British Claims
Arbitration under the Special Agreement of August 18, 1910, American Agent’s
Report, p. 6, et seq.) Cases coming before tribunals are passed upon in the
light of evidence and applicable rules of international law, and are allowed
or dismissed on their merits. Certainly under the Convention of September
8, 1923, Mexico has a right to present cases in the nature of the instant
claim, and it would seem strange if the Convention of September 10, 1923,
should have been framed to exclude even a consideration of this case.

The point seems to be one of which it is pertinent to take account in
connection with the resort made to other Conventions for purposes of
interpretation. Those Conventions, concluded by Mexico with other govern-
ments, provide only for the adjustment of claims of those governments
against Mexico, and not for the adjustment of Mexican claims.

In the light of the preamble, the comprehensive jurisdictional language
of Article I, and the elaborately stated catagories set out in Article IIT. it
would seem to be proper to give the Convention a liberal and comprehensive
interpretation, rather than a narrow one going so far by a process of exclus-
ion as to deny jurisdiction in a case such as that before the Commission.
A more liberal interpretation would seem to be in harmony with the spirit
of a memorandum which was delivered in 1921 by the Mexican Foreign
Office to the American Chargé d’Affaires in Mexico, and which explaired
a Mexican counter-proposal relative to the adjustment of claims, in part as
follows:

.... by virtue of which there would be erected a Mixed Commission which
should have jurisdiction over the claims which citizens of the United States
might have to present to the Government of Mexico for injuries resulting from
the revolution. This treaty would not incorporate the character of reciprocity
but it would have for its purpose—and the Government of Mexico casting aside
the usual conventions and scruples declares this frankly to be the case—the
sole end of making reparation for the injuries caused in Mexico to American
interests, and, all the more clearly to prove the good will of the Government
of Mexico and its desire to satisfy all just demands, the claims should be settled
in a simple spirit of equity—this criterion being the broadest and most favorable
to the claimants. Upon this convention being signed, in accordance with the
wise political program of the Government of Mexico, since it has invited to
join in similar conventions all the governments whose nationals have suffered
injuries since 1910, and would serve to do away with the difficulties which
of late have arisen as an obstacle with respect to the good relations between
the two countries, the Government of Mexico would be unqualifiedly recog-
nized by that of the United States and, relations being thus established without
any diminution of the dignity and sovereignty of Mexico its Government
would find itself placed in the position to carry out the political program announ-
ced by the President in his message to the Congress of the Union, to wit: To
take steps which the greatest cordiality in such relations niight require.”’
(La Cuestién Internacional Mexicano-Americana Durante el Gobierno del Gral. Don
Alvaro Obregén, Mexico, Imprenta de la Secretaria de Relaciones Exteriores,

1926, p. 126.)

The Agent of Mexico in interpreting the Convention of September 10,
1923, and in dealing with other legal questions, resorted to interesting
sources, among them being a note sent by the Mexican Minister for Foreign
Affairs to the American Ambassador at Mexico City under date of April 17,
1912: an opinion of a member of this Commission which it was explained
was prepared for the purpose of a conference with the other Commissioners
in connection with the disposition of the so-called Santa Isabel cases, supra ;
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and a public address delivered in the United States by one of the Commis-
sioners who had attended the so-called Bucareli Conferences.

Judicial tribunals, domestic and international, as well as diplomats,
have properly allowed themselves considerable latitude in resorting to
material for interpretation where interpretation was required. The Mexican
Agent, however, seemns to go somewhat far afield. No authority was cited
for the use of such material.

Perhaps on extremely rare occasions a speech made in a legislative
chamber by a member might be used by a judicial tribunal for purposes
of construing a law. But it would, to say the least, be going far afield to
employ for that purpose a public address made by such member some time
after the enactment of the law.

And it would seemingly be going still further to make use of an opinion
written for purposes of some kind of a conference of judges engaged in the
task of construing the law in a case on trial. Such an opinion is certainly
not something in the nature of an irrevocable pronouncement. If it were,
there could be no conference, since the word “conference” itself implies
discussion and possible harmonizing of views. Hence, the records of any
conference held would be more useful material for interpretation than an
opinion written for the purpose of conference, although the use of records
of such a conference might assuredly be regarded as unusual for purposes
of interpretation,

The Mexican note of April 17, 1912, was cited as something having
a bearing on the responsibility which Mexico was willing to assume with
respect to damages caused to foreigners as a result of revolutionary disturb-
ances. The Mexican Minister for Foreign Affairs referred to ‘““one part of
the country’ as being ‘““in a state of rebellion”, and to ‘“‘the regions which
have removed them elves from obedience to the legitimate authorities”.
The Government of Mexico had of course a right at the time to express
views with respect to international responsibility growing out of a state
of revolution.

This subject has been discussed in different phases by counsel for both
Governments in the instant case. Reference has been made to cases growing
out of the American Civil War. The citation of cases of this nature which
came before international tribunals does not appear to be conclusive in
connection with incidents such as are involved in the instant case. In an
insurrection of the magnitude of that of the American Civil War, it is
hardly to be expected that the Federal Government could often, if ever,
be properly charged with negligence in preventing destruction or seizure
of property or personal injuries by insurgents. Moreover, during the course
of that strife the parent Government and numerous other governments
recognized the belligerency of the insurgents, who had some form of govern-
ment, controlled an extensive area and possessed splendid armies. Such
an eminent authority on international law as Mr. Hall has advanced the
view that the recognition of belligerency in itself releases the parent govern-
ment from responsibility for acts of insurgents. He says:

*.... S0 soon as recognition takes place, the parent state ceases to be respon-
sible to such states as have accorded recognition, and when it has itself granted
recognition to all states, for the acts of the insurgents, and for losses or inconve-
niences suffered by a foreign power or its subjects in consequence of the inability
of the state to perform its international obligations in such parts of its dominions
as are not under its actual control”. Hall, International Law, 7th ed., p. 30.
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As a general rule, a government is responsible for the consequences of
wrongdoing which it could have prevented by reasonably effective measures.
And there is no good reason why that general rule of responsibility should
not be applied In an appropriate case to acts of insurgents, the test of
liability being capacity and willingness on the part of the authorities to
act.

But in any event it is not perceived that there is anything in the Mexican
note of April 17. 1912, that can have any useful bearing on the interpretat-
ion of the Convention of September 10, 1923. If in 1912 a government had
presented to Mexico a claim for losses resulting from the proper conduct
of military operations by Mexican forces, it might have been expected that
Mexico would deny liability under international law, as perhaps it was
intended to do, at least by implication with respect to damages resulting
from the Orozco movement. Such a position on the part of Mexico could
not now be reasonably cited for the purpose of throwing light on the intent
of the Mexican Government in signing the Convention of September 10,
1923, because in Article I1I liability is stipulated for all claims occasioned
by the acts of a government de jure or de facto.

Irrespective of the nature of sources to which resort is made for purposes
of interpretation, the objection to the particular construction given to
sub-paragraph (2) of Article IIT of the Convention by Mexico is that it
requires a too extensive judicial re-writing of the Convention, so to speak.
This important point cannot properly be ignored. It is controlling with
respect to the issues raised relative to the interpretation of this provision.

Reference is made in that sub-paragraph to two sets of revolutionary
forces. The Commission is in effect asked to read into the brief stipulation
under consideration the meaning that, although two kinds of revolutionary
forces are mentioned, they are really the same kind of revolutionary forces;
also, to read into the provision that, while two kinds of revolutionary
forces there described had a common object (to overthrow the established
government), they were forces “‘opposed” to each other, forces engaged
in some form of physical hostility toward each other. Since such a relation-
ship of forces would seemingly present a strange situation, and since we
have nothing to guide us but the word “opposed”, it would be necessary
to read into the Convention some description or numerous descriptions
of the kinds of opposition which might exist among two sets of revolutionary
forces who were co-operating for the same purpose and yet were opposed.

Furthermore, it appears to be necessary to make further interpolations
to sustain the Mexican Government’s interpretation. The Commission is
asked to read into this sub-paragraph an element of time to convey the
meaning that the revolutionary forces mentioned in the last phrase, having
a common purpose with the revolutionary forces mentioned in the first
phrase, were nevertheless opposed to the latter and were opposed to them
before they established governments de facto or de jure.

It is shown that the framers of the Convention, when they undertook
to designate forces with reference to an element of time of the operations
of such forces, did so in express terms. For instance, in sub-paragraph (3)
there is a reference to forces arising from disjunction of forces mentioned
in the next preceding paragraph ‘‘up to the time when the government
de jure established itself as a result of a particular revolution”. Some al-
lowance being made for a none too specific use of the word “disjunction”,
sub-paragraph (3) would appear to furnish a better description of the
classification of revolutionary forces referred to in the second clause of
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sub-paragraph (2), as construed by the Mexican Government, than sub-
paragraph (2) itself does.

The Commission is asked in effect to undertake a judicial re-writing of
sub-paragraph (2) by reading into it the elaborate and seemingly somewhat
odd additions which have been mentioned. Such action, it is believed,
would be contrary to well established principles of interpretation.

In construing provisions of a Treaty between Spain and the United
States, Mr. Justice Storey, of the Supreme Court of the United States, in
the case of The Amiable Isabella, 6 Wheaton (U. S.) 1, 71-72, said:

“In the first place, this court does not possess any treaty-making power.
That power belongs by the constitution to another department of the govern-
ment; and to alter, amend, or add to any treaty, by inserting any clause, whether
small or great, important or trivial, would be on our part a usurpation of
power. and not an exercise of judicial functions. It would be to make, and
nout to construe a treaty.

“In the next place, this court is bound to give effect to the stipulations of
the treaty in the manner and to the exteat which the parties have declared, and
1ot otherwise.”

In the British Counter case in the Alaskan Boundary Arbitration under
the Treaty of January 24, 1903, between the United States and Great
Britain, it was said:

“It is respectfully submitted on behalf of Great Britain that the function
of the Tribunal is to interpret the Articles of the Convention by ascertaining
the intention and meaning thereof, and not to re-cast it.”(Published in the
American print, Vol. IV, p. 6).

In Lake County v. Rollins, 130 U. S. 662, 670, the Supreme Court of the
United States, in dealing with the interpretation of provisions of the consti~
tution of one of the states of the Union, said:

“We are unable to adopt the constructive interpolations ingeniously offered
by counsel for defendant in error.”

To construe the Convention in the manner contended for by the United
States appears to give effect to the language of the provisions under consid-
eration without interpolation, and without attaching the somewhat strange
connotation which the Mexican Government’s interpretation requires
with respect to the word ““opposed”. From the standpoint of interpretation
contended for by the United States, it seems to be of little consequence
so far as substance is concerned whether the pronoun ‘them™ at the end
of sub-paragraph (2) relates to ‘“‘governments” or to the forces of those
governments, or to both.

Reference was made in argument to the preambles of the Conventions
of September 8, 1923, and September 10, 1923, respectively. A preamble
expresses the purpose of a treaty. In conventional arrangements, such as
have entered into international relations for centuries, perhaps very frequent-
ly the language of preambles may not be very useful for purposes of constru-
ing numerous and varied specific provisions found in such treaties. Doubtless
at times the preambles can serve no purpose whatever. Tt is interesting to
note that Mr. Chief Justice Hughes of the Supreme Court of the United
States, in a recent opinion dealing with the rights of aliens in the United
States to dispose of their property, referred to the preamble of a so-called
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commercial treaty concluded April 3, 1783, between the United States and
Sweden. Citation was made of the preamble to show that the Treaty was
in harmony with the general purpose of treaties of amity and commerce,
which was said to be "‘to avoid injurious discrimination in either country
against the citizens of the other”. This general purpose, the court considered,
was not contravened by certain restrictions on alienation provided by the
law of one of the states of the Union. Todok v. Union State Bank, 281
U. S. 449.

In dealing with a treaty which is of a somewhat unusual character,
and which is not concerned with a multiplicity of distinct subjects, resort
to the preamble may be even more useful for the purpose of ascertaining
the intent of the framers with respect to a single, specific subject, such
as the adjustments of claims.

The Commission under the Convention of September 8, 1923, between
Mexico and the United States has deemed it proper to refer repeatedly
to jurisdictional stipulations in the Convention of September 10, 1923.

Note has been taken of the fact that the provisions of the later Conventions
are much more specific than the very general ones of the earlier Convention.
Nevertheless. the question which in each case has confronted the Commis-
sion under the Convention of September 8, 1923, has of course been to
determine whether cases came within the meagrely stated jurisdictional
provisions of that Convention. And the Commission has deemed it to be
necessary and proper to apply the criterion whether cases in which the
jurisdictional issue was raised were excluded because they were, in the
language of the preamble of the Convention, claims “growing out of the
revolutionary disturbances in Mexico”. And it has of course been necessary
to determine in such cases whether they were claims, in the meagre language
of Article I “arising from acts incident to the recent revolutions”. At times
it has been difficult to determine whether losses which it has been alleged
were suffered were or were not losses “growing out of the revolutionary
disturbances”. Pertinent considerations have been whether certain acts
were of such a nature that they could not have occurred unless there had
been revolutionary disturbances, or whether they were such that only
through strained reasoning or speculation could they be attributed to such
disturbances. When they have been acts of insurrectionary soldiers, there
of course has been no uncertainty. Kaiser case, Opinions of Commissioners
under the Convention concluded September 8, 1923, between the Uniled Siales and
Mexico, 1929, p. 80; American Bottle Company case, ibid, p. 162; Pomeicy
case, ibid, 1930. p. 1; Sewell case, tbid, p. 112; Gorham case, ibid, p. 132,

In dealing with the perplexing problem of responsibility, it would seem
to be desirable and indeed necessary to avoid taking account too much
of dictionary definitions of such terms as “‘revolutionary forces”, ‘‘insur-
rectionary forces”. and ‘“‘bandits”. It can scarcely be said that there are
concise legal definitions of those terms, and they have repeatedly been
used interchangeably. This is certainly true with respect to such terms as
“revolutionists” and “insurrectionists’’. Indeed, in the Convention itself,
following references to ‘‘revolutionary forces” in sub-paragraphs (2) and
(3) and to ‘““federal forces” In sub-paragraph (4), in Article III there is
a reference in sub-paragraph (5) to “insurrectionary forces other than those
referred to under subdivisions (2}, (3) and (4) above”. It thus appears
that the framers of the Convention used interchangeably the terms “revol-
utionary forces”. “‘federal forces” and “insurrectionary forces’’. Had they
intended to make some distinction between “‘insurrectionary forces” and
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“‘revolutionary forces, it must be assumed that they would of course simply
have said in sub-parapraph (5) “‘insurrectionary forces” and not added
““other than those referred to under subdivisions (2), (3) and (4) above”. (Italics
inserted.) It may reasonably be assumed that they used the terms inter-
changeably becase they considered that no useful and practical distinct-
ion could be made.

The American colonies originated a successful secession movement in
1776. Tt did nct have for its purpose the overthrow of the entire rule of
the King of England, but merely its elimination in certain territories under
his sovereignty. The movement is always spoken of as a ‘“‘revolution”. The
war between the States of the United States of America had also the purpose
of secession, and is generally called a “‘civil war” or a “rebellion”. The
so-called French Revolution had for its object the overthrow of French
monarchical government, and the term “revolution” seems very apt with
respect to that movement. The Mexican Minister for Foreign Affairs and
the President of Mexico in 1912 referred to Orozco’s movement as a “revol-
ution”. That movement had for its purpose the overthrow of the then
existing Federal authority in Mexico.

With respect to this point it would be unfortunate to fail to take account
again of the general purpose of the Convention.

To be sure, it is a sound principle that special provisions should control
over general provisions. But when the special provisions contained in the
Treaty make use of terms interchangeably in this manner, and when strictly
legal definitions of terms are wanting, it again becomes proper to refer to
the general, broad, comprehensive description of the purposes of the Con-
vention, and of the acts on which claims may be predicated.

The basis of responsibility prescribed by the Convention

There has been much discussion in oral argument with respect to the
principles on the basis of which questions of liability or non-liability must
be determined. It may therefore be useful to sketch in general terms the
scope of the provisions of the Convention of September 10, 1923, in the
light of which all questions bearing on this point must be resolved.

It is of course necessary, in undertaking to deal with the question of
liability or non-liability in any given case, to take account of the fact that
it has been stipulated that responsibility in cases coming before this Commis-
sion is not to be determined in accordance with international law. This
fact is made clear by Article II of the Convention of September 10, 1923,
and it is further clarified by Article ITI. Furthermore, it is also worthy of
note that the question of responsibility is specifically dealt withina declara-
tion on the part of the Government of Mexico found in Article IT of the
Convention. Responsibility is therefore fixed by a treaty, and is not to be
determined in accordance with rules or principles of international law.
The reasons for this situation are of a political character, and consequently
are of no concern in connection with the judicial determination of cases con-
formably to the stipulations of the arbitral agreement.

Article IT of the Convention requires that cases are to be decided “in
accordance with the principles of justice and equity”. It is significant that
the terms of the submission make no mention of law. Possibly this fact in
itself might not have been conclusive with respect to the basis of respons-
ibility, if the question had not been clarified by subsequent provisions.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



MEXICO/U.S.A. (SPECIAL CLAIMS COMMISSION) 829

The protocols in the Venezuelan Arbitrations of 1903 required that
cases should be decided “upon a basis of absolute equity, without regard
to objections of a technical nature or of the provisions of local legislation™.
There was no reference to law in those protocols. Nevertheless, at least two
umpires considered that they were bound to apply the law of nations in
making their decisions. They construed the somewhat unique terms of
submission to eliminate any question with respect to local legislation intended
to obuviate international responsibility, but not to authorize the determination of
cases by the exercise of an unrestricted discretion rather than by the applic-
ation of law. See opinion of Plumley, Umpire, in the Aroa Mines case,
Venezuelan Arbitrations of 1903, Ralston’s Report, pp. 344, 379, 386; opinion
of Ralston, Umpire, ¢bid, pp. 679, 692.

However, in the Convention of September 10, 1923, between Mexico
and the United States, we have terms of submission couched in language
much more specific and detailed than that found in the protocols in the
Venezuelan Arbitrations, and we know precisely why those terms were
used. Following the stipulations in the Convention requiring the decision
of cases “‘in accordance with the principles of justice and equity”, is the
declaration of the Mexican Government of its desire that “‘responsibility
shall not be fixed according to the generally accepted rules and principles
of international law’, (italics inserted) but that it will be sufficient ‘““that
it be established that the alleged loss or damage in any case was sustained
and was due to any of the causes enumerated in Article III”’ of the Con-
vention.

It is therefore obvious that in the determination of the question of respon-
sibility in any given case two questions must be determined: (1) whether
loss or damage was sustained, and 2) whether such loss or damage was due
to any of the causes mentioned in Article III. Of course, if it is found in
any case that such loss or damage was suffered as a result of any stated
cause, it is incumbent on the Coinmission to fix the amount of damage.

As a general rule it is of course the duty of an international tribunal to
decide international cases by a just application of law. On rare occasions,
as is the case with respect to this Clommission, international tribunals may
be authorized to decide cases without being required to apply international
law. The Permanent Court of International Justice is empowered to decide
cases ex aequo et bono if the parties agree thereto. It appears that the
court is thus authorized in effect to make compromise awards not based
on law, if it is so desired by litigants. Stat., Art. 38, Par. 4.

On February 9, 1920, several powers signed a Treaty recognizing the
sovereignty of Norway over the archipelago of Spitsbergen, which had for
centuries been in the anomalous situation of being a ferra nullius. An Annex
to the Treaty contains stipulations with respect to rights in the islands prior
to the signing of the Treaty. It was stipulated that conflicting claims to lands
should be passed upon by a tribunal composed of a Commissioner, acting
in conjunction with arbitrators designated by governments whose nationals
had claims. It was provided that the Tribunal, in dealing with claims,
should take into consideration ‘““the general principles of justice and equity”.
This was a needful provision inasmuch as apparently there was no law to
apply. either domestic or international. Persons could have no title under
municipal law in a ferra nullius, where no such law existed, and rights which
they asserted were evidently not defined by the generally recognized prin-
ciples of international law.
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The term ‘“‘equity’ is used in treaties of submission when it is intended
that law is not to be applied. And there may be cases in which members of
an international tribunal may be authorized to decide controversies in accor-
dance with their personal views as to what may be a proper disposition of
cases. Fortunately, the meaning of “equity” in the Convention of Septem-
ber 10, 1923, is specifically defined in that Convention. The arbitral agree-
ment obviously uses the term ‘“‘equity’” because it is stipulated that the
question of responsibility shall not be determined in accordance with law.
The Convention contains specific stipulations which show beyond any
doubt that the Commission is not authorized to decide any case in accord-
ance with notions of the members as to what may be fair or equitable—
whatever those handsome terms may mean. The Commission must decide
cases in accordance with rules prescribed by the Convention, these rules
being law for the parties to that agreement and for the Commission. There
can therefore be no place for any theory that the members should play the
role of jugglers in dealing with facts and law. The Convention, instead of
prescribing the application of international law, requires that in deter-
mining responsibility in each case two questions must be ascertained in the
light of evidence, namely, whether loss or damage was sustained, and
whether such loss or damage was due to any of certain causes specified in
the Convention. The determination of these two points is therefore what is
meant by the determination of responsibility in accordance with equity.
The Commission must therefore not decide cases in accordance with the
individual notions of members as to what equity may be in any given case.
It must not undertake to apply equity as a branch of domestic law, as for
example the system of equity in Anglo-Saxon jurisprudence. It must apply
the provisions of the Convention, which prescribes how responsibility is to
be determined.

The stipulations with respect to the determination of cases by deciding
first whether loss or damage was sustained, and, second, whether such loss
or damage was due to any of certain specified causes, relate to all cases over
which the Commission has jurisdiction. However, it is clear that the juris-
dictional provisions of the Gonvention embrace cases in which liability
might have been fixed according to international law, whenever the evi-
dence should warrant such action. From a general analysis of Article III,
it will be seen that it includes cases of a character in which responsibility
has repeatedly been determined by international tribunals under inter-
national law.

Article IIT of the Convention, by specific language, amplifies the juris-
dictional provisions of Article I. and, as has already been observed, further
throws light on the point that responsibility in the pending arbitration is
fixed by a treaty and is not to be determined in accordance with inter-
national law. Article IIT declares that the claims to be decided are those
which arose during the revolutions and disturbed conditions which existed
in Mexico covering the period from November 20, 1910, to May 31, 1920,
inclusive, and which were due to any act committed by forces subsequently
enumerated in that Article.

The High Contracting Parties could have agreed, had they so desired,
that the cases embraced by the jurisdictional provisions of the Convention
should have been decided in accordance with international law. Had the
parties so stipulated, the merits of each case should of course be decided in
accordance with the evidence and the applicable rules and principles
of law.
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The first category, found in sub-paragraph (1) of Article III, is “By
forces of a Government de jure or de facto’. Any distinction which it may
have been intended to make in this classification is not clear. since from
the standpoint of international law a government may be regarded as de
Jure by virtue of the fact that it is de facto. Elton case. Opinions of Commus-
swoners under Convention concluded September 8, 1923, between United States and
Mexico, 1929. p. 301. Doubtless in some cases falling within this category
responsibility assumed by Mexico in the Convention could only be fixed,
according to the terms of the Convention, ex gratia, and not conformably
to international law. That law requires that compensation must be made
for property appropriated to the use of belligerent forces and for unneces-
sary or wanton destruction of property. But there are many ways in which
non-combatants may, without being entitled by law to compensation, suffer
losses incident to the proper conduct of hostile operations, or losses resulting
from acts of soldiers described as private acts of malice. In cases of this kind,
compensation must be made ex gratia, by virtue of the provisions of Article
III. sub-paragraph (l). See the Solis case, ibid. p. 48, and cases there
cited; atso the Kelley case, ibid, 1930, p. 82.

Sub-paragraph (2) is concerned with a category of claims growing out
of acts of “‘revolutionary forces as a result of the triumph of whose cause
governments de facto or de jure have been established”. Had the Convention
contemplated that questions of responsibility should be decided by the
application of international law, sub-paragraph (2) of Article IIT would
evidently have been superfluous, since a government is responsible for the
acts of successful revolutionists. Ralston, The Law and Procedure of Inter-
national Tribunals. pp. 343-344; United Dredging Company case, Opinions of
Commissioners under Convention Concluded September 8, 1923, between United
States and Mexico. 1927, p. 394. A second category stated in sub-paragraph
{(2) is concerned with the acts of the revolutionary forces whose classification
is the principal issue in the instant case. If it had been provided thatresponsi-
bility should be fixed conformably to international law, liability would
exist in cases revealing prool of negligence or of absence of good faith in
preventing wrongful acts on the part of the insurgents. There would be no
responsibility in cases in which the respondent government was not charge-
able with negligence. Hence, in that class of cases, responsibility is fixed by
the Convention of September 10, 1923, ex gratia. Solis case. supra.

Sub-paragraph (3) deals with acts committed by forces arising from the
disjunction of forces mentioned in the preceding paragraph up to the time
when a de jure government was established. By the description., “forces
arising from the disjunction of the forces” mentioned, presumably is meant
forces that separated themselves from insurgents whose acts were finally
responsible for the establishment of a de jure government. In cases involving
acts of the former, it would appear that, if responsibility had been fixed in
accordance with international law, the general principles just mentioned
with respect to responsibility of a government for acts of insurgents would
apply. And it may therefore be said that in assuming complete responsibi-
lity for the acts of such forces the Government of Mexico bound itself by
the Convention to do so ex gratia, in those cases in which negligence in the
matter of preventing injurious acts by such forces is not proven.

Sub-paragraph (4) is concerned with acts committed by “federal forces
that were disbanded”. Perhaps this classification is not as clear as it might
have been. However, it would seemn that reference is made to the acts of
men committed after they were separated from federal forces. It appears
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therefore that Mexico has assumed liability for the acts of former federal
soldiers irrespective of the question of negligence in the matter of pre-
vention or punishment of wrongful acts.

It is specifically stipulated by Article II of the Convention that respon-
sibility in cases before the Commission shall not be determined in accor-
dance with international law. Provisions to this effect apply to all the five
categories stipulated in Article III of the Convention. They therefore of
course apply to acts referred to in sub-paragraph (5). although, as has been
observed, the language of that sub-paragraph would appear to justify the
construction that the Commission in dealing with the category of claims
embraced by that sub-paragraph must take account, at least to some extent,
of the general principles of evidence and of law that enter into the deter-
mination of such cases by strict application of international law. This sub-
paragraph contains a proviso with respect to proof of the absence of precau-
tionary measures. Liability for injuries caused by mutinies or mobs or
some kinds of insurrectionists is assumed only in case it be established that
the appropriate authorities ‘‘omitted to take reasonable measures to suppress
insurrectionists, mobs, or bandits, or treated them with lenity or were in
fault in other particulars”. From the standpoint of international law with
respect to the rights of aliens, the suppression of insurrectionists, mobs or
bandits would appear to be a matter of importance only in so far as such
suppression would have a bearing on the prevention of injuries to such
aliens. With respect specifically to injuries committed by private individuals
against aliens, the requirement of international law is that reasonable care
must be taken to prevent such injuries in the first instance, and suitable
steps must be taken properly to punish offenders. Chapman case, Opinions of
Commissioners under Convention concluded September 8, 1923, between United
States and Mexico, 1930, p. 121. Before an international tribunal can assess
damages for a failure to meet this requirement, there must of course be
convincing evidence of a pronounced degree of improper governmental
administration. Adler case, ibid. 1927, p. 91. It would appear from the
language of sub-paragraph (5) that at least to some degree Mexico has
assumed ex gratia an obligation somewhat broader than that imposed by
international law with respect to claims arising out of acts such as are
embraced by that paragraph. With respect to this point, it is pertinent to
take note of the broad language fixing responsibility on proof, among other
things, of the fact that the authorities “were in fault in other particulars”.
Moreover, the language of this portion of the Treaty should be interpreted
in connexion with Article IT, which clearly provides that responsibility is
to be fixed ex gratia and not on the basis of international law. And further-
more it is a common sense interpretation of sub-paragraph (5) of Article III
that, if the High Contracting Parties had desired that the category of
claims therein stated should be determined in accordance with international
law, they would have expressed themselves to that effect. That could have
been very simply done.

Mention has already been made of the reference in sub-paragraph (1) to
“forces of a Government de jure or de facto”’. It may not be inappropriate to
observe that, occasionally in connexion with the discussion of questions
pertaining to international law and the practices of nations, somewhat loose
use may be made of terms which can be conveniently employed without
being technically and accurately defined. It is not altogether clear why in
this sub-paragraph use should be made of any express or implied distinction
between a government de jure and a government de facto. Reference however
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appears to be made to two different kinds of governments, although the
word ‘‘government’ is not repeated. It is possible that, since the word
“government” was not repeated, it was intended to convey the meaning
that the government mentioned was the same and that de jure and de facto
are used synonymously. But this does not appear to be the meaning intended.
From the standpoint of international law a government may be regarded
as de jure by virtue of the facct that it is de facto, and it seems that the legal
situation is the same from the standpoint of domestic law. All independent
Governments on the American continents orginated in revolutions, which
overthrew de jure governments, Certainly, when these new Governments,
following the successful revolutions, began their independent existence, they
were not only de facto within the territories they controlled, by virtue of the
fact that the old de jure governments were therein extinguished, but they
were also de jure. It would seem that, having the purposes shown by the
preamble and the jurisdictional articles, the use of the term de facio in the
Convention between the two governments may well be considered to
relate to some so-called government in de facto, or otherwise expressed,
actual, control of a definite area. It would seem that from the standpoint
of international law, and in the light of numerous international precedents,
the most appropriate use of the term ‘‘de facto government” is in its applica-
tion to a situation of this kind.

Application has frequently been given to principles governing rights and
obligations derived from such a situation. Thus, it has been asserted by
governments and by international tribunals that, if aliens have been
required to pay duties or taxes to insurgents who have gained control of
territory, a government which regains control of the area should not exact
double payments. Moore, International Law Digest, Vol. VI, pp. 995-996.
Case of Santa Clara Estates Company, in the British-Venezuelan Arbitration,
Venezuelan Arbitrations of 1903, Ralston’s Report, p. 397.

In the case of Santa Clara Estate; Company, ibid, Mr. Plumley, Umpire,
held that the Venezuelan Government had no right to collect taxes which
had already been paid to ‘“‘a revolutionary government’’, which had gained
control of a portion of the national territory, that is, of a certain district, and
that the taxes so collected should be returned. In the Guastini case, 1bid,
p- 740, Mr. Ralston, Umpire, held, as expressed in the syllabus of the case,
that “the legitimate government cannot enforce payment of taxes once paid
to revolutionary authorities when the latter were for the time being at the
place in question the de fasto government’’. The Umpire said (p. 751):

“.... During the period for which taxes were collected by the revolutionary
government, the legitimate government (as we may believe from the ‘expedi-
ente’) performed no acts of government in El Pilar. It did not insure personal
protection, carry on schools, attend to the needs of the poor, conduct courts,
maintain streets and roads, look after the public health, etc. The revolutionary
officials, whether they efficiently performed these dutics or not during the time
in question, displaced the legitimate authorities and undertook their perform-
ance. The legitimate government therefore was not entitled at a later period
to collect anew taxes once paid to insure the benefits of local government which
it was unable to confer.”

In the course of his opinion, Mr. Ralston made use of principles frequently
asserted by American courts in interesting cases with respect to the validity
of the acts of so-called “‘de facto officers’.

This situation with respect to so-called de facto governments having their
existence by virtue of control by insurgents of certain areas of territory has
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been interestingly recognized in several decisions of the Supreme Court of
the United States relating to acts committed within the so-called Con-
federate States. The case of Baldy v. Hunter, 171 U, S. 388, decided by that
court in 1898, was concerned with the investment made by a man named
Hunter, as guardian, in bonds of the Confederate States. After reviewing
several decisions of the court, Mr. Justice Harlan. in the opinion which he
rendered in behalf of the court, said (p. 400):

“From these cases it may be deduced—

“That the transactions between persons acrually residing within the terri-
tory dominated by the government of the Confederate States were not invalid
for the reason only that they occurred under the sanction of the laws of that
government or of any local government recognizing its authority;

“That, within such territory, the preservation of order, the maintenance of
police regulations, the prosecution of crimes, the protection of property, the
enforcement of contracts, the celebration of marriages, the settlement of estates,
the transfer and descent of property, and similar or kindred subjects. were during
the war, under the couatrol of the local governments constituting the so-called
Confederate States;

“That what occurred or was done in respect of such matters under the
authority of the laws of these local de facto governments should not be dis-
regarded or held invalid merely because those governments were organized in
hostility to the Union established by the national Constitution; this, because
the existence of war between the United States and the Confederate states
did not relieve those who were within the insurrectionary lines from the neces-
sity of civil obedience nor destroy the bonds of society nor do away with civil
government or the regular administration of the laws, and because transactions
in the ordinary course of civil society as organized within the enemy’s terri-
tory, although they may have indirectly or remotely promoted the ends of the
de facto or unlawful government organized to effect a dissolution of the Union,
were without blame ‘except when proved to have been entered into with actual
intent to [urther invasion or insurrection.” ™

Questions pertaining to the evidence generally

Questions pertaining to the use of evidence have already been discussed
to some extent In connection with the proof of nationality. Certain further
observations in relation to the treatment of evidence by this Commission
and by other international tribunals may be pertinent in connexion with
questions relating to the acts and omissions of which complaint is made by
the claimant Government in this case.

The Convention which created this Commission stipulated in a widely
comprehensive as well as specific manner what the Commission must
recelve as evidence.

And it must of course be assumed that, in the opinion of the framers of
the Convention who acted for the two Governments, the provisions dealing
with this subject prescribed a reasonable and useful procedure before the
Commission.

Proceedings before any international tribunal very frequently involve—it
may probably be said—unsatisfactory situations. This is especially true
when an international tribunal must deal with a great number of controver-
sies stretching over a long period of years. The framers of the Convention of
September 10, 1923, obviously had in mind the practical needs of the
particular legal machinery which they created and set in motion. No useful
purpose can be served by the exercise of extraordinary Ingenuity and
resourcefulness in invoking technicalities of rules of domestic law that
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obviously have no place in proceedings before international tribunals such
as this Commission. Perhaps the courts of Mexico, controlled by rules with
respect to the admission of evidence so very much more liberal than those
governing the courts of the United States, might feel obliged to exclude some
of the things of which the Convention requires this Commission to make use.

Certainly, the courts of the latter country, to a much greater extent. would
be constrained to reject many more of these things. Indeed, considering
the difference between the procedure of the domestic courts and that of
international courts there is generally speaking no real basis for comparison.

However. although the Commission cannot give application to rules of
domestic law, it is certainly its duty to undertake to apply common-sense
principles underlying such rules. It can test the testimony of witnesses in
the light of their sources of information and their capacity to ascertain, and
their willingness to tell, the truth. It can assuredly also apply common-sense
reasoning with respect to the value of what might be called purely document-
ary evidence which it must receive. It can analyse evidence in the light of
what one party has the power to produce and the other party has the power
to explain or contravert. And in appropriate cases it can draw reasonable
inferences from the non-production of evidence.

Counsel for both governments must be largely responsible for the record
of evidence. It is their duty to be of all possible assistance in the formulation
of sound judgments. That an international tribunal, unsatisfactory as its
proceedings in the nature of things occasionally may be. can proceed ration-
ally, without undertaking to function in a capacity in which it was not
created, the capacity of a domestic court. is fortunately illustrated by a
great number of proceedings that have antedated the presentation of the
instant case. Illustrations may be drawn from a few cases determined by
another international tribunal, that created by Mexico and the United
States under the Convention of September 8, 1923,

In the case of Melczer Mining Company, Opinions of Commissioners 1929,
p- 228, a clain presented by the United States, the evidence produced by
both Agencies was of such an unsatisfactory character that it was impossible
for the Commission to reach definite conclusions with respect to important
issues of fact. There was no question as to the responsibility of the respon-
dent Government for the seizure of certain properties by governmental
authorities.

But affidavits as to the value of the property which were presented by
the claimant Government were so lacking in certainty that an award was
made in a sum that might be considered nominal in relation to the
amount claimed.

In the LaGrange case, ibid. p. 309. it appeared from the evidence accom-
panying the Mexican answer that some men were summoned to give
testimony, and that not one of them had any information concerning the
facts underlying the claim. The Cornmission was of course bound to receive
the testimony, and with respect to the value thereof said (p. 310):

“.... It further appears that three persons in Ciudad Juarez were asked
certain questions to ascertain whether LaGrange had a business in Ciudad
Juarez and whether Domingo Trueva had a business in that city and whether
the Government had confiscated a warehouse in which the claimant’s goods
were stored. The answers given by each of these persons showed that they had
no knowledge of any of the matters with respect to which they were questioned.”

The Kalklosch case. ibid., p. 126, involved allegations on the part of the
United States with respect to illegal imprisonment and ill-treatment of the

54
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claimant. Accompanying the Memorial of the United States was a lengthy
contemporaneous consular despatch describing the occurrences involved
in the claim, numerous affidavits and some contemporaneous correspond-
ence. The following extract from the unanimous opinion of the Commis-
sion describes the evidence accompanying the Mexican Answer (p. 128):

“Accompanying the Answer is a statement of the Muuicipal President of
Villa de Altamira in which it is stated that a Municipal Judge of the town who
acted as Secretary of the Municipal Government and Director of Courts in the
year 1912, made a sworn declaration that it was untrue that Louis J. Kalklosch
was a prisoner in that year, or that he had been in that town, or in Columbus;
and furthermore, that Kalklosch was never molested by Mexican authorities;
that there were no police books or records to confirm his statements which
could be proven, however, by testimony of well-known residents of the town of
Altamira; and that the files of the town were burned by revolutionary forces
which were quartered there during the last days of 1912. Pursuant to stipula-
tions between the Agents, the Mexican Government further produced statements
obtained from persons at Altamira in the nionth of March, 1927, to the eflect
that the claimant was never under arrest at that place.”

The Commission was of course obliged to receive that evidence, and its
analysis thereof is shown by the following extract, (p. 129):

“Unless the evidence accompanying the Memorial is to he rejected practically
in its entirety, it must be concluded that Kalklosch was arrested without a
warrant and without any cause. The statements that Kalkiosch was not arrested
and was not molested can only be accepted if the view is taken that in the
affidavits accompanying the Memorial the affiants stated a mass ot amazing
falsehoods, and that the American Consul in 1912, produced out of his imagi-
natio, a lengthy report concerning arrcst of Americans which never took place.
Of course such things did not occur.”

The Agent for Mexico called attention in oral argument to a recent act
of the Congress of the United States, (Public No. 525—7Ist Congress,
S. 2828), entitled, “An Act authorizing Commissioners or members of
international tribunals to administer oaths, to subpoena witnesses and
records, and to punish for contempt™.

Legislation of this kind may point the way to methods of improving
procedure before international tribunals. But it also illustrates the difficul-
ties of effecting such a desirable purpose. It is of course purely a matter of
speculation as to what might be accomplished by such legislation in dealing
with thousands of cases in the course of proceedings interrupted for long
intervals from time to time. It is also interesting to consider the question
whether one nation can confer on a Commissioner appointed by another
nation, or on another Commissioner selected by both nations, power to
issue subpcenas, and whether it can empower an international tribunal,
constituted in the conventional way, to punish for ‘“‘contempt”. It is further
interesting to consider whether such powers could be of any use to a com-
mission, when sitting in one country, to obtain the testimony of persons in
another country. And in any event with respect to the use of a measure of
this kind, in connexion with pending arbitration proceedings between
Mexico and the United States, it seems to be obvious that such legislation
could be of little or no purpose, unless identical legislation should be enacted
by Mexico, and the two Governments should in effect make the law a
common law applicable to the proceedings of the Commission, A detailed
examination of the law mentioned would require the consideration of several
interesting problems of domestic law and of international law.
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The attacks on the evidence submitted by the claimant Government in
the instant case appear to be very extreme, particularly in view of the
character of evidence produced by the respondent Government, and in
view of its failure to produce evidence to throw light on questions of fact.
A brief analysis of evidence in the record will serve to indicate the extent
to which these questions have been. solved.

A report of October 2, 1912, from a responsible official, the American
Consul at Durango, furnishes the information that Russell was murdered
by a force of revolutionists commanded by Luis Caro, whose band had
recently captured Chalchihuites, Zacatecas. In a dispatch of October 3,
the Comnsul amplified his previous report with authentic details that he had
obtained through a special messenger.

In this despatch the Consul reported that, having received information
that the ““band of revolutionists under the leadership of Luis Caro”, who
had captured and sacked Chalchihuites on September 28, had left in the
direction of the San Juan de Michs Ranch, he called upon the Governor
of the State requesting protection for the ranch. The Consul further
referred to information reccived from the bookkeeper of the ranch, a
Mexican, with respect to the appearance at the ranch on September 29 of
the revolutionary band headed by Luis Caro, the extortion of supplies
and money from Russell, the departure of the revolutionists and the sub-
sequent return of two of them who demanded more money in behalf of
(as one of them stated) “My Colonel”’, and who finally murdered Russell.

In an affidavit executed October 12, 1912, by German Cortez, the
bookkeeper of the ranch, and his son Arnulfo Cortez, both presumably
Mexicans, who were present on the occasion when money and supplies
were extorted from Russell, and who had detailed personal information
concerning the murder of Russell, German Cortez testified that he heard
the shooting; that he saw Russell in misery after being shot; that he heard
one of the men boast of the killing. He testifies, concerning the identity of
these men, that he “knew at once that they were Orozquistas”. We have
here the testimony of two eyewitnesses who, it appears, on September 28
saw the arrival at the San Juan de Michis ranch of forty-three men. inclu-
ding the leaders, Jorge Huerca and Luis Caro, entitled respectively Colonel
and Lieutenant Colonel. One of the two men who returned when the
murder took place explained to German Cortez, according to the latter’s
testimony, that the two had a message to deliver from their Colonel to
Russell.

In a despatch of November 9, 1912, the Consul furnished the information
that, according to the latest report, Caro had effected a juncture with the
larger rebel force of Benjamin Argumedo, a signer of the so-called ‘“‘Plan of
Orozco”. Considerable more concise information is furnished regarding the
tragic occurrences in question.

Evidence furnished by Mexico does not appear to raise any doubt on the
point that Russell was killed by Orozquistas. From an analysis of that
furnished by the United States it becomes clear that Mexico is not justified
in taking the position that there is no need of rebutting evidence on its part.

Under date of March 16, 1925, the Secretary of Foreign Relations trans-
mitted a communication to the Governor of the State of Durango, calling
attention to the claim filed by the United States and requesting information,
special attention being directed to eight questions which were submitted.
The Governor transmitted a reply under date of June 25, 1925 (Annex 2).
which contains no very specific information, but does confirm the murder

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



838 MEXICO/U.S.A. (SPECIAL CLAIMS COMMISSION)

of Russell. It contains a resume of statements made by Juan Pablo Ramirez
and Marguerito Hernandez. Tt is shown that some one handed these two
persons the letter transmitted to the Governor by the Mexican Foreign
Office, and asked them ‘‘if it were true or not that the occurrence took
place concerning Hubert L. Russell”. There is nothing in the summary
given to indicate why it may have been considered that these two persons
could furnish information. There is nothing to indicate that they had any
personal information. Nevertheless, they apparently undertook to furnish
details regarding the killing of Russell and submitted conclusions based on
inferences that he killed himself. It is not altogether clear that these two
persons so testified as to such conclusions and inferences. But the summary
including these things seems to have been intended to convey information
as to what the two persons said.

Another communication (Annex 3) of April 14, 1925, from the same
source, furnishes little additional information, except that it is stated that
certain persons had said that Russell was not the manager of the ranch but
was only in charge of the fields, as was commonly known.

The Mexican Answer includes another communication, dated March 16,
1925, from the Secretary of Foreign Relations to the Agent Ministerial
Publico Federal attached to the District Court at Durango. This communi-
cation also contains the eight questions to be answered.

Annex 6 contains the testimony of certain persons who were examined.
The testimony first recorded is that of Fernando Vargas. His testimony
reveals that he had no first-hand information. However, he does testify that
he learned through public talk ‘“that Russell became violent and fired on
twc or three persons who knocked at the door”. His statement concludes
with the following sentence: ‘“Asked to state on what he based his statement,
he replied that he based it on the knowledge that he has of the facts
upon which he has made his declaration”. He was asked as to what the
“social position” of Russell was, and he spoke of Russell as a ‘““modest or
humble man”.

Next, 1s recorded the testimony of Marielo Pineda. He was asked whether
Russell was general manager of the San Juan de Michis ranch in September,
1912, and the witness replied in the negative. It would seem that there
should be available much better sources of information on that point. The
testimony reveals an absence of personal information regarding the occur-
rences in question, although the witness testifies “‘that he knows that the
men who entered San Juan de Michis caused the death of Mr. Russell,
but because the latter, intemperately and from the inside of the house
where he was staying, attacked the people who had arrived”. The statement
concludes, as did the previous one. with the information that “asked for the
reason of his statement, he replied: tha. it is based on his knowledge of the
facts regarding which he has testified”.

Next is recorded the testimony of José Mijares. He likewise furnished the
information that Russell was not general manager ¢f the ranch. His ignorance
of the occurrence in question is shown by his answers, but he manages to
furnish this information: ““Asked to state whether Mr. Russell fired on the
armed force, he being the aggressor, he replied that in reality, according to
his knowledge, Mr. Russell fired on the armed force from the inside of the
house where he stayed, until he was killed”. The statement concludes
with the customary information that the reason for the statement ““is based
on knowledge of the facts regarding which he has testified”.
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Further testimony is furnished by Francisco Pineda. This witness also
states that Russell was not general manager of the ranch. He testifies that
he does not know anything concerning extortion of money from Russell nor
anything regarding the return on September 29, 1912, of a portion of the
armed force. Nevertheless, he tesiified, when asked whether some armed
force made an attack and caused the death of Russell, that two or three
persons who separated themselves from a group of armed men who passed
through the ranch caused the death of Russell. He further testifies, in spite
of the complete ignorance which his previous testimony has revealed, that
Russell opened fire on his attackers and that “it is unquestioned that he
be considered the aggressor’.

To each of these witnesses was put the question, which, from the stand-
point of interpretation of the Treaty, may be considered to be a mixed
question of fact and law, whether the men who shot Russell were revolu-
tionary forces or bandits. The form of this question as submitted by the
Foreign Office is interesting; it reads: ‘“Whether the homicide of Russell
was committed by revolutionary forces, or mas bien dicho, by a party of ban-
dits’. It is not indicated on what information is based the conclusion that
the murderers should preferably be classified as bandits. It seems not un-
natural that the witnesses should not have classified them as revolutionary
forces.

The character of the testimony of these persons is significantly shown
by the demnial of each of them that Russell was manager of the ranch. The
contrary is shown by the evidence of the American Consul, Mr. Hamm, of
the Mexican bookkeeper of the ranch, and of Allen C. McCaughan, owner
of the ranch.

High Mexican officials, including the President of Mexico, described
the magnitude of Orozco’s movement, and the vigorous and prolonged
military measure required to suppress it. It would certainly seem to be a
reasonable supposition that Mexican military records should reveal con-
siderable detailed information with respect to operations against partici-
pants in the movement and information of value in throwing light on the
identification of the murderers of Russell. Yet the evidence accompanying
the Mexican Answer contains no information indicating that the military
authorities were requested to furnish information or, in case they were,
what they supplied.

To arecord of this kind, it is proper to apply tests and principles employed
both by international and domestic tribunals in analyzing evidence in the
light of what one party is able to produce and the other able to explain
or contravert. It is not the function of the respondent Government to make
a case for the claimant Governmeunut. But a claimant’s case must not neces-
sarily suffer by the non-production of evidence by the respondent. And
certain inferences may properly be drawn from the non-production of
evidence by the latter in the absence of any explanation as regards either
failure to produce evidence or attempts to obtain it. See the Kling case
and cases there cited, Opinions of Commissioners under the Convention concluded
September 8, 1923, between the Uniled States and Mexico, 1930, pp. 36, 44-46.

There have been advanced against the claim certain things, which might
perhaps be referred to as unique defense to be presented to a tribunal.

Although an eye-witness saw Russell stagger after he had been shot and
heard the boast of a man who stated that he did the shooting and considered
himself ‘‘a pretty good shot”, the Commission is asked to indulge in the
hypothesis that Russell killed himself. It is further argued that blame at-
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tached to Russell because he went to the door of his house when some one
knocked at it, and because he stayed on the premises where he was employed
and failed to leave the country prior to the time when he was killed.

Perhaps even more interesting is the argument with respect to the res-
ponsibility of Allen C. McCaughan, owner of the San Juan de Michis
ranch. It is said in the Mexican Brief that he is the man “who really should
pay damages to the widow and two daughters of Russell”, and further
that he ““has an indirect interest in having this claim decided favorably
to the claimants, with the object of escaping the payment of damages”.
Should it be considered that McCaughan was civilly liable to make payment
of ““damages’ because of the death of Russell, it would seem that it could
with equally sound logic be argued that he should be criminally lLable,
and that a proper disposition of the case would be that McCaughan should
stand the pecuniary responsibility and atone for the crime by his own death.

Another seemingly strange argument advanced in behalf of Mexico related
to action taken by the United States in 1912, to give protection to American
citizens in the region dominated by Orozco which high authorities of the
Mexican Government explained was entirely out of its control, so that
1t obviously could not itself afford any protection there. The Mexican
Agent called attention to correspondence from which it appeared that the
American Consul at Chihuahua had been instructed to deliver to Orozco
a copy of a communication dealing with, as it was said, the ‘“‘enormous
destruction, constantly increasing, of valuable American properties .... the
taking of American life contrary to the principles governing such matters
among all civilized nations”, and ‘“‘the increasing dangers” and “the
seemingly possible indefinite continuance of this unfortunate situation’.
The copy which the American Consul was instructed to leave with Orozco
was a copy of a communication which the American Ambassador at Mexico
City had been directed on April 14, 1912, to send to the Mexican Foreign
Office. The Consul was directed to make further representations to Orozco
regarding what was termed “‘the practical murder under the positive order”
of one of Orozco’s chief lieutenants of an American citizen reported to have
been taken prisoner while serving in the regular Mexican Army. It is shown
by this correspondence that, in view of the fact that the Government of the
United States had refused to recognize the belligerency of the régime of
Orozco, he in turn refused to recognize American consular representatives
or to permit them to address him. Foreign Relations of the Uniled States, 1912, pp.
787-788.

The Mexican Agent advanced a contention to the effect that the Govern-
ment of the United States by its action had forfeited the right to present the
instant claim before this Commission. International law recognizes the
right of a nation to intervene to protect its nationals in foreign countries
through diplomatic channels and through such means as are afforded by
international tribunals. From the standpoint of domestic obligations, govern-
ments consider it a duty to extend such protection. That there was a most
unusual and imperative need for protection in Chihuahua is abundantly
disclosed by available records emanating from both Governments.

The Government of the United States, in performing its domestic duties
in harmony with its international rights, committed no such atrocious act
as to forfeit its rights under international law and its rights under a Convent-
ion framed eleven years subsequent to these occurrences. It is a well-recog-
nized right on the part of consular officers to communicate, in appropriate
cases, with local authorities concerning the protection of nationals. The
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only authorities with whom the Consul at Chihuahua could communicate
were those in control of that state in 1912,

Amount of Award

In connexion with arguments respecting the amount of pecuniary award
<laimed, numerous citations were made to rules and principles of domestic
laws. The principles underlying the law of each country may be useful in
connexion with the consideration of the subject of damages. But they
cannot properly be invoked to any such degree as to attempt to make them
<controlling before an international tribunal in cases in which responsihility
1s fixed, either in accordance with international law or in accordance with
the stipulations of a treaty. A nation cannot by some municipal law denying
pecuniary redress relieve itself from making compensation required either
by stipulations of a treaty or a rule of international law. Account being
taken of applicable principles of domestic law and numerous precedents
of international tribunals, no great difficulty is encountered in fixing a
proper award of compensation to a widow and children on account of the
death of the husband and father.

Gonzdlez Roa, Commissioner !

Commissioner Gonzalez Roa expressed the following opinion with regard
to the various points discussed:

The claim of Naomi Russell and of her children, Katherine and Hu-
berta, has been presented to the Commission for the death of Hubert L.
Russell, their husband and father respectively, which occurred on the 29th
«day of September, 1912, on the Hacienda of San Juan de Michis, State of
Durango, as a consequence of wounds inflicted upon him by two armed
individuals.

The main points argued before the Commission by the Agencies of the
‘Governments of Mexico and of the United States, were those relating to
the following:—first, to the capacity of the claimant, Naomi Russell, as the
executrix of the estate of her deceased husband; second, to the nationaliiy,
both of the three claimants and of the decedent; third, the sufficiency of
ex parte evidence for establishing such nationality and also the facts on which
the international claim is founded; fourth, the character of the persons
responsible for the damage, that is, whether they were members of a revolu-
tionary force, of a group of rebels or whether, not being either one or the
other, they were mere bandits; fifth, whether in the event that the murderers
were classed as rebels or as bandits, there was negligence on the part of the
Mexican Government in preventing the killing of Hubert L. Russell, and
the killing once accomplished, in punishing the guilty parties; sixth, the
right amount of compensation that should be awarded, on the assumption,
that the responsibility of the respondent Government were accepted,
subsidiary questions as to the manner in which payment should be made
and also as to whether interest should be allowed or not, being included
in the question last mentioned.

All the above issues arose from the study by both Agencies of the events
in which Hubert L. Russell lost his life, which, briefly summed up, are the
following:

On September 29, 1912, Hubert L. Russell, who managed the Hacienda
San Juan de Michis, State of Durango, for the McCaughan Investment
Company, the owner of the property, was living on it. Shortly before that
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date, on September 26, news was received at Michis that a band of armed
men led by Jorge Huerca and Luis Caro, was prowling about the vicinity.
On the 28th of that same month, forty-three of said men made their appear-
ance and demanded of the manager, Russell, that he deliver to them
$1,000.00, which demand was later reduced to $200.00, and this sum was
handed over to the chieftains, Huerca and Caro, who on that same day.
Saturday, left the Hacienda seemingly quite satisfied with the sum mentioned
above. At about midnight of the following Sunday, September 29th, two
armed individuals, men, appeared at the hacienda house demanding
$100.00 from Russell and endeavoring to pass themselves off as envoys
from the aforesaid leaders, Huerca and Caro. As Hubert L. Russell attempted
to convince them of the utter impossibility of his acceding to their wishes,
one of the two armed men fired at him and wounded him in the abdomen,
upon which Hubert L. Russell proceeded to the house of the ranch book-
keeper, German Cortez, whither his assailants followed him, again insisting
on the delivery of the $100.00. Seriously wounded as he was, the husband
and father, respectively, of the claimants, returned to his own house for the
ostensible reason of delivering the amount in question to his assailants,
but most probably for the sole purpose of getting a rifle to defend himself
against his attackers, as shortly after he left the house of German Cortez
several shots were heard.

Hubert L. Russell was later found dead in his own house as a result
of two gunshot wounds received by him, the first, as already mentioned, in
his stomach and the second one in the head. It would seem logical to infer
that this second wound was also inflicted upon him by the same people as
the first. Prior to the date of the killing, the American Consul in the City
of Durango and the Vice Consul, the latter being one of the Messrs.
McCaughan, members of the company owning the Michis Ranch, applied
to the Governor of the State of Durango and got him to send forces to
protect the lives of Hubert L. Russell and of the other residents on the
hacienda, and also the property thereon. The sending of the necessary
troops, although effected with such despatch as the military conditions
of the State allowed, unfortunately proved to be useless, as when the federal
Government forces appeared on the scene of events, these had come to a
head in the killing just described. Sometime afterwards the Mexican Govern-
ment caught the murderers and executed them, fulfilling in this way to the
satisfaction of the American Consul at Durango its international obligations
to punish the wrong-doers.

1. STANDING OF THE CLAIMANTS

The Mexican Agent has raised objections to the manner in which the
action has been brought by the Agency of the United States. He has
argued at length upon the varying capacities in which it has been instituted
by Naomi Russell, who appears alternately exercising a right of action as
executrix, another as guardian of the children, and another collectively
for mental suffering. The said Agent has raised objection to the failure to
separate those causes of action, determining, when such separation should
properly be made, it being required by the estates of each one.

The undersigned, as a matter of fact, considers that the action is confused
and the lack of preciseness of clause (i) of section 2 of Rule IV of the Rules
of Procedure contributes to such confusion.
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In any event, and in view of the explanations given by the Honorable
Agent of the United States, the undersigned understands that three kinds
of actions have been exercised, to wit: an action on behalf of the estate, for
the money of which Hubert L. Russell was despoiled; second, another and
personal action by each one of the claimants, which includes necessaries.
and third, a further collective action based on the damage caused by the
unfortunate death of Hubert L. Russell.

The above once laid down, the undersigned thinks that the standing
of the claimants has been thoroughly established, although he takes the
liberty of making the following observations so that it should not be supposed
that by reason of the fact that he considers the standing of the claimants
as well established, he considers that their actions are sustainable in the
terms alleged by the Honorable Agent of the United States.

It may, as regards the action brought by Mrs. Russell in her capacity
as executrix under the will, be said that her standing is complete, although
the said action is subject to the suit as regards the law and the facis.

As regards the action for necessaries, the undersigned thinks that no
objection whatever can, from the fact that the Mexican Law sanctions the
universal practice of claiming for necessaries on the ground of civil respons-
ibility arising out of homicide wrongfully committed, be set up against
the claim in limine.

The law which applies, is in the opinion of the undersigned, the Mexican
law, because international law abides by it.

Thorpe, referring to the German-American Commission, says the
following :

“All issues with respect to parties entitled to recover, as well as issues involving
the measure of damages, are deterniined not by the law of the domicile of the
deceased but in private or municipal jurisprudence by the law of the place
where the tort was committed.” (Thorpe, International Glaims, p. 69).

Aside from this, even though Mexico cannot be considered as a delin-
quent, the utmost that could at the very outside be done would be to apply
to her the lex loci delicti commissi which has already been invoked by Interna-
tional Commissions, as shown by Mr. R. Y. Hodges in his Study entitled
““The Juridical Bases of Arbitration™, published in the ‘British Yea1 Book
of International Law’’:

“In the case of the Canadienne, the tribunal applied a principle of private
international law. Two vessels had collided in Canadian territoriol waters,
and the accident was due to fault on both sides. The law to be applied was
the lev loci delicti commssi. The law in force in Canada at that time was the
same as that which obtained in England, and accordingly the loss would
he apportioned by requiring each wrongdoer to pay haif the loss of the other.
The compensation awarded was calculated on this basis. The same principle
was applied in the case of the Sidra.” {P. 117, work cited above.}

As regards damage of a mental character, although the undersigned
understands that the manner of bringing the action is a collective and nct
an individual one, as is apparent from the practice followed by other nations
(see G. Ribert. La Régle Morale dans les Obligations Civiles, No. 183)
the application of the rule of lex loci delict commissi makes mental damage
not allowable.

The legislation of Latin countries, inspired by Roman Law and also in
our country by the old Spanish Law, rejects such compensation for damage
of a mental ch