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134 GREAT BRITAIN/MEXICO

1. The claim is presented by the British Government on behalf of Mr. Jamcs
H. Howard, and the Memorial sets out that in the month of July 1914, Mr.
Howard’s house, situated in the town of Ameca (State of Jalisco), was occupied
by Julian Real, first as a revolutionary leader and later as Municipal President.
For several subsequent periods, up to July 1918, it was occupied by other
persons, all fulfilling the position of Municipal President. During all this time
part of the building was occupied by revolutionary forces and later by forces
of the Constitutional Government. When the house was returned to the owner
in July 1918, it was found that it had suffercd considerable damage. During
the time of the occupation Mr. Howard received at certain times rent at the
rate of 15 pesos a month. The rental value of the house is in the Memaorial
estimated at 80 pesos a month, and the claim is for the cost of repair of the
house and for loss of rent.

2. The respondent Government have lodged a motion to dismiss on the
ground that as Mr. Howard received a rent from the various individuals who
occupied his house, he entered expressly and implicitly into a lease with the
tenants. Therefore the claim arises out of a contract, and the owner of the
house ought to have sued the tenants before the competent authorities. Damages
caused by private individuals, even though they may have had the capacity
of civil or military authorities, cannot be claimed before a Commission having
only jurisdiction o consider damages caused by revolutionary troubles.

In the opinion of the Mexican Government the Commission lacks compe-
tence to take cogmzance of the claim.

3. In the course of his oral argument the Mexican Agent contended that,
although in the first instance the occupation of the house may have been a
compulsory act, it was converted into a contractual relation by the fact that
the owner accepted a rent. His legal position was thereby altered and he
ought to have addressed himself to the Mexican Courts.

The British Agent has argued that it is incorrect to state that the claimant
received rent during the term of the occupation of his house, as he only received
it at certain times. He never entered into any lease with the revolutionary
forces or forces of a Constitutional Government, but he was forced by those
in authority to cede them his house and to accept what they were willing to
pay. This was much less than the rental value of the house, and the relation
can in no way be construed as a contractual one.

4. The Commission thinks i1t necessary to state that until now 1t has not yet
had to deal with the question whether it is competent to take cognizance of
claims arising out of contractual relations. This question will have to be exa-
mined and decided as soon as a claim of this nature comes up for decision.
In the case now under consideration, the Commission fails to see such a claim
because it cannot concur in the view that there existed a contractual relation
between the owner of the house and those who successively occupied it during
a period extending to four years.

5. The Commission holds that the most essential element of a contractual
relation is the voluntary character for both parties. If, however, the statements
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of claimant are correct—which can only appear when the merits of the claim
are under examination—there could not be assumed free will on the side of the
owner. His house was occupied by authorities, civil or military, and he had
no other choice than to cede it to them. The fact that now and then he received
a certain amount from some of those who were in actual possession, does not
change the compulsory character of the occupation nor convert it into a
contract of lease. It seems only natural that claimant accepted what those in
power were disposed to pay. It is not shown that he declared himself satisfied
with these payments, nor that he has ever waived his right to claim for indem-
nification as soon as this might prove possible.

6. The motion to dismiss is overruled.
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