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Decisions 

ROBERT JOHN LYNCH (GREAT BRITAIN) v. 

UNITED MEXICAN ST ATES 

(Decision No. 1, November 8, 1929, dissenting opinion by Mexican Commissioner, 
October, 1929. Pages 20-32 1.)

l. In this case the respondent Government have lodged a demurrer to the
claimant's memorial on the ground that it fails to establish the British nation­
ality of the claimant in accordance with Rule lO, paragraph (a), of our Rule5 
of Procedure. According to the terms of that rule, every claimant must, as a 
condition precedent to the consideration of his claim, give proof of his British 
nationality in the memorial. 

The British Agent relies upon two documents in support of the memorial. 
The first is a certificate of consular registration, delivered on the 25th May, 
1916, by the British Vice-Consul at Tampico, stating that the claimant was 
duly registered in the register of British subjects of the British Consulate­
General of Mexico. The second document (which was delivered after the 
memorial was printed) is a baptismal certificate to the effect that the claimant 
was baptized at St. Mary's Cathedral in Cape Town, Cape Colony, on the 
21st June, 1868. 

The submission of the Mexican Agent is that these documents, taken either 
singly or in combination, do not amount to sufficient proof of the claimant's 
nationality within the meaning of Rule 10, paragraph (a). 

The British Agent contends, on the other hand, that the consular certificate 
is sufficient to establish primafacie evidence of the claimant's British nationality 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

18 GREAT BRITAIN/MEXICO 

and that the second document is strong corroboration of the statements con­
tained in the first. 

The question which the Commissioners have to decide is which of the two 
contentions is right. 

2. The question whether a consular certificate constitutes proof of nationality 
is not a new problem. From the date when international commissions were 
first established right up to the present time, the question has engaged the 
attention of these tribunals from time to time. Respondent governments have 
often contested the point that consular certificates afford sufficient proof of 
nationality. Sometimes the question has been decided in the affirmative and 
at other times in the negative. Various decisions were relied upon by both 
Agents in the course of the argument, and in a recent decision of the Mexican­
German Claims Commission (A1emoria de Labores de la Secretaria de Relacioms 
Exteriores de agosto de 1926 a julio de 1927, pdgina 221-235 1) the conflicting 
authorities are reviewed at some length. It is common ground between both 
sides in this case that the point has been decided in different ways. 

The fact that so many international commissions have failed to agree in 
the matter points to one conclusion, namely, that international jurisprudence 
has not yet established any firm criterion whereby the problem can be dettrm­
ined. Neither in the actual decisions of the Commissions nor in the practice 
observed by such bodies can one find any universally accepted rule upon 
the point. It is quite clear that any enactment on the part of the British 
Legislature on the subject of nationality is not enough and is certainly not 
binding on this Commission. It is equally clear that the same observation 
applies to any enactment on the part of the Mexican Legislature. In these 
circumstances the Commission is of opinion that they must consider them­
selves free in each case to form their own independent judgment on the evidence 
placed before them. In other words, the Commissioners must attach such 
weight to the documents as appears to them to be just and fair in the particular 
circumstances of each case. 

3. In the course of the discussion between the Agents of the respective 
Governments a general proposition was advanced to the effect that nationality 
is an issue of fact which admits of the same degree of proof as any physical 
fact, such as birth or death, and that it ought to be proved in the same way. 
This view, in the judgment of the Commission, is erroneous. A man's nation­
ality forms a continuing state of things and not a physical fact which occurs 
at a particular moment. A man\ nationality is a continuing legal relationship 
between the sovereign State on the one hand and the citizen on the other. 
The fundamental basis of a man's nationality is his membership of an inde­
pendent political community. This legal relationship involves rights and cor­
responding duties upon both--on the part of the citizen no less than on the 
part of the State. If the citizen leaves the territory of this sovereign State and 
goes to live in another country, the duties and rights which his nationality 
involves do not cease to exist, although such rights and duties may change 
in their extent and character. A man's nationality is not necessarily the same 
from his birth to his death. He may according to circumstances lose his 
nationality in the course of his life. He may elect to become a citizen of another 
sovereign State. Moreover, the country into which he has moved may, by its 
domestic laws, impose upon him the nationality of the new country and in 
this way a state of dual nationality may be created. 

These considerations show clearly that it would be impossible for any inter­
national commission to obtain evidence of nationality amounting to certitude 

1 Sec below, page 579. (Klemp case.) 
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unless a man's life outside the State to which he belongs is to be traced from 
day to day. Such conclusive proof is impossible and would be nothing less 
than probatio diabolica. All that an international commission can reasonably 
require in the way of proof of nationality is prima facie evidence sufficient to 
satisfy the Commissioners and to raise the presumption of nationality, leaving 
it open to the respondent State to rebut the presumption by producing evid­
•ence to show that the claimant has lost his nationality through his own act or 
some other cause. In the same way the respondent State may show that the 
citizen's first nationality has c_ome into conflict with its domestic laws and that 
the position has arisen which is described as dual nationality. 

4. A consular certificate is a formal acknowledgment by the agent of a 
,overeign State that the legal relationship of nationality subsists between that 
State and the subject of the certificate. A Consul is an official agent working 
under the control of his Government and responsible to that Government. 
He is as a rule in permanent touch with the colony of his compatriots who live 
in the country to which he is designed, and he is, by virtue of his post as Consul, 
in a position to make inquiries with respect to the origin and antecedents of 
any compatriot whom he registers. He knows full well that the registration of 
a compatriot entitled to all the rights of citizenship is a step which imposes 
serious obligations upon the State which he serves. That circumstance in itself 
is an inducement to him to see that the registration must be attended to with 
great care and attention. 

It is, of course, conceivable that the inclusion of a man's name in the consular 
register may be made carelessly or e1roneously or under circumstances which 
later may give rise to serious doubts. It is no less true that consular registration 
does not in any way solve the problem of dual citizenship. In such circumstances 
as those, a consular certificate cannot be considered as absolute proof of nation­
ality, and it will be competent for the agent of the respondent State to produce 
evidence in rebuttal. But when, as in this case, nothing is alleged which raises 
the slightest doubt as to the accuracy or bonafides of the entries in the register, 
a consular certificate ought to be ace<~pted as prima facie evidence which does 
not in any way lose its force from the general objections taken by the respondent 
Government. 

A consular certificate, originating as it does at a more recent date than a 
birth certificate, may even possess greater evidential value. 

5. With regard to the baptismal certificate, it was signed by a Roman 
Catholic priest and shows that Robert John Lynch, born on the 9th June, 1868, 
was baptized on the 21st June, 1868, in St. Mary's Cathedral, Cape Town. 
In the judgment of the Commission, this is still further proof to show that 
Robert John Lynch was of British nationality. The original certificate has been 
produced, and in the opinion of the Commission must be accepted as an 
authentic and genuine document. In view of the date of compulsory birth 
registration in England, it can be safely assumed that compulsory registration 
of births was not in existence in Cape Colony in 1868. A baptismal register 
established both the date of birth and the place and date of baptism. The 
o~jection was taken on the part of the respondent Government that the most 
e;sential fact on the question of nationality was the place of birth, and that 
the best evidence of the place of birth was not a baptismal certificate. This 
objection, however, carries little or no weight in view of the circumstances 
that the geographical location of Cape Town and the state of the means of 
communication in 1868 render it extremely unlikely that a child baptized in 
Cape Town on the 21st June could have been born on the 9th June in any 
country other than Cape Colony. 
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6. On these various grounds the Commission rules that the claimant's. 
nationality has been established and that the demurrer must be overruled. 

The Mexican Commissioner does not agree with this judgment and expresses 
a dissenting view. 

Dissenting opinion of Dr. Benito Flores, Mexican Commissioner 

The Mexican Commissioner regrets to have to dissent from the opinions of 
his honourable colleagues, the Presiding Commissioner and the Commissioner 
for Great Britain, and, with all due respect, begs to give his vote in the form 
of the following opinion in regard to the demurrer interposed by the Mexican 
Agent, in the matter of Claim No. 32, presented by His Britannic Majesty's 
Government on behalf of Robert John Lynch. 

The demurrer is based on failure to establish the British nationality of the 
claimant. 

The Facts 

I. This is a case of a claim for losses sustained at the hands of "Zapatistas" 
on the Puente de Garay Ranch, lxtapalapa, Mexico, in the month of July 1914, 
and at the hands of Constitutionalist forces, which occupied the ranch shortly 
afterwards. 

II. The claimant endeavours to establish his British nationality by means 
of a certificate issued by the British Consulate at Mexico City, in which it is 
stated that the said Robert John Lynch' was registered at the said Consulate 
as a British subject, said certificate having been issued on the 25th May, 1916, 
by the Vice-Consul, R. C. E. Milne. 

III. The Mexican Agent forthwith interposed a demurrer with the Mexican­
British Claims Commission, which can only deal with the claims of British 
subjects, having argued that the consular certificate produced by the British 
Government was in this case insufficient to establish the nationality of the 
claimant. 

IV. The British Agent replied to the effect that the consular certificate 
submitted for the purpose of proving the nationality of Robert John Lynch 
was prima facie evidence of his British nationality; but that for better proof of 
the nationality of the claimant he produced a certificate of birth and baptism 
of the said Robert John Lynch. This certificate of baptism was issued by a 
priest of the name of John Colgan, in charge of St. Mary's Cathedral, Cape 
Town, South Africa, and it appears from it that Robert John Lynch was born 
on the 9th June, 1868, and that he was baptized on the 21st June, 1868. The 
names of his parents appear in the said certificate, and that of the clergyman 
who baptized him. 

V. On the 8th October, 1929, the demurrer was argued before the Com­
mission. The Mexican Agent averred that the only way of proving the national­
ity of a person is by means of a certificate issued from a civil register, and 
that only in the event that the British Agency should fully be able to prove 
that it had been impossible to obtain that document, could a certificate of 
baptism be accepted. 

On those grounds the Mexican Agent challenged the certificate issued by 
the British Consulate in Mexico to Robert John Lynch, as being insufficient 
proof of nationality. 

VI. The British Agent answered that he agreed that in a majority of cases a 
consular register is not convincing proof of nationality, but that it had been 
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impossible to obtain any evidence other than the certificate of baptism of 
Robert John Lynch and that it, in his opinion, was sufficient to establish his 
nationality. 

VII. The Mexican Agent, in order to show that consular registers are insuffi­
cient to prove the nationality of a person, cited the precedents laid down to 
that effect by various internationalists, among them Cruchaga Tocornal, 
Umpire, in the claim of Carlos Klemp v. the United Mexican States, and 
Thornton, Umpire, in the Brockway case, before the Claims Commission, 
:'Vlexico and United States in 1868. 

VIII. The Mexican Agent also challenged the certificate of baptism produ­
ced by Lynch, and added that it should be looked upon as a private document 
lacking authenticity, due to not having been legalized by any English authori­
ties, and called attention to the fact that this document did not state where 
Robert John Lynch was born, nor that his parents were English. 

IX. The British Agent, on his side, contended that there was as yet no 
uniform jurisprudence in regard to this case in international law, and to that 
end he cited the cases of William A. Parker and Willard Connelly, decided by 
the General Claims Commission, Mexico and the United States; that in the 
first case the nationality of the claimant had been held proved by mere affida­
vits, and in the Connelly case the nationality of the claimant had been held to 
have been proved by means of a certificate of baptism, and that in this last 
case the decision of the Commission had been a unanimous one. 

X. This matter took up two meetings: those of the 8th and 9th. On this 
last day, the Mexican Commissioner asked certain questions of the British 
Agent, for the purpose of obtaining information about English law and practice 
in regard to proof of nationality, and as a result of the said questionnaire, the 
latter agreed to the following points: 

( a) That the fact of registration in a British Consulate abroad was of no 
assistance to a person desiring to acquire British nationality, this being the 
answer to the following question: 

In England, is insertion in British consular registers abroad included among 
the ways of acquiring British nationality? 

(b) That British Consuls do not exercise judicial functions, except in those 
places where extraterritorial jurisdiction exists. 

(c) That as a general principle he admitted that the impossibility of produc­
ing certificates from a civil register should, when secondary evidence, such as 
certificates of baptism. is furnished, be established; but that in the particular 
instance, as Lynch was born six years prior to the enactment of the statute 
which created Civil Registers in England, the certificate •of baptism was in 
itself sufficient to establish nationality. 

(d) That clergymen in charge of parishes in England are not considered as 
authorities, and that documents issued by them are not in themselves public 
proof. 

(e) That when a certificate of baptism is produced as a proof of nationality, 
the law requires that such certificate be compared with the original by the 
judicial authorities of the Kingdom; in the event of controversy, proof of 
authenticity of the document is required. 

The above in substance is how the argument on this case was closed. 

Considerations of a Legal Order 

L The Mexican Commissioner holds that the certificate from His Britannic 
l\fajesty's Consulate-General in Mexico, issued by the Vice-Consul, to the 
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effect that the name of Robert John Lynch appears in its register as a British 
-subject, is not in itself sufficient to establish the fact of his British nationality. 
for the following reasons: 

( a) Because as it is the imperative duty of the Mexican-British Claims 
Commission to satisfy itself as to the nationality of a claimant, inasmuch as its 
jurisdiction only extends to claims of British subjects; the Commission itself is 
the only authority competent to decide upon the nationality of a claimant, not 
by inspection of a consular certificate only, but also with the data taken into 
consideration by the Consulate when registering Lynch as a British subject, as 
the Commission would otherwise delegate its powers to the Consuls, for deci­
sion on so important a point; and as the British Agent reported in the course 
of the above-mentioned argument. as the Government of Great Britain doe, 
not specify fixed and concrete rules for its Consuls, for registration of persons 
as British subjects, but leaves such registration to their own discretion, it is 
unquestionable that if the Commission held that the certificate in question 
was sufficient proof for establishing the fact of Lynch's nationality, the Briti~h 
Consul, and not the Commission, would practically be the person to decide in 
every case as to nationality; that is, by overriding the jurisdiction of the Com­
mission itself, which would be highly dangerous to the interests of the respon­
dent Government. 

(b) Because under international law consuls are not judicial officers, but of 
a merely administrative and commercial character, and registration in consular 
registers only determines nationality for statistical purposes, for compliance 
with laws as to compulsory military service, for payment of taxes on income 
from property which a national residing abroad may have in his own country, 
for the acquisition of property, the receipt of inheritances or legacies, annuities 
or allowance, &c. 

It was thus most properly laid down in the Mexican-German Claims Com­
mission, by the distinguished Chilean jurist, in the matter of Carlos Klemp v. 
the United Mexican States, pp. 20 and 21 of the booklet in which the decision 
was published by the Ministry of Foreign Affairs in Mexico, in the year 1927. 

(c) Because, according to the opinion of the learned jurist and British Agent, 
Mr. Montague Shearman, registration at a British Consulate would be of no 
assistance to a person desiring to acquire British nationality. 

( d) Because, according to the selfsame learned British Agent, Consuls do 
not exercise judicial functions, except in cases where extraterritorial jurisdic­
tion exists. 

( e) Because in order to establish the fact of British nationality by birth in 
a legal and authentic manner, it is necessary to produce a copy or extract from 
the proper Register of Births and this would not in itself constitute proof of such 
birth unless bearing the name of a person authorized to declare, register, &c. 
(Lehr, Elements de droit civil anglais, Paris, 1885, p. 17), (British Act, 1874, in 
the Annuaire de legislation etrangere). 

(f) Because proof of nationality by means of a consular certificate has been 
declared insufficient by Courts of Arbitration (Borchard, Diplomatic Protection 
of Citizens Abroad, p. 490, with reference to the following cases: Brick way, U.S. 
v. Mexico, the 4th July, 1868, ibid, 2534; Goldbeck, U.S. v. Mexico, ibid, 2507; 
vide also Gilmore, U.S. v. Costa Rica, the 3rd July, 1860, ibid, 2539). 

II. In so far as concerns the probative value of Lynch's certificate of bap­
tism, as issued by the parish priest of St. Mary's Cathedral, Cape Town. 
South Africa, as regards the nationality of the claimant, the Mexican Com­
missioner would accept it as being sufficient for the purpose, if ,aid document 
had been duly authenticated, due to the fact that Lynch was born prior to 
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compulsory registration in that colony and as he would therefore not be obliged 
to establish his nationality by means of a certificate from a civil register; 
but said document having been taken exception to by the Mexican Agent, on 
the ground of the failure to legalize the signature of the priest who issued the 
certificate, it undoubtedly cannot be considered as authentic and genuine, for 
the following reasons : 

(a) Because the parochial certificate produced is a private document issued 
by a person not endowed with public functions in England; because by it an 
endeavour is made to determine the nationality of the claimant, in full contro­
versy with Mexico, for which reason the said document should have been 
authenticated so that it might constitute proof before this International Trib­
unal, of the facts therein set out. 

(b) Because who can affirm that the Rev. Mr. Colgan actually exists? Who 
can affirm that he really is in charge of St. Mary's parish, at Cape Town? 
Who can affirm that he is, within his own special functions, authorized to issue 
the certificate in question? vVho can affirm that the signature on the document 
is authentic? 

Authentication of documents, not only private documents like Lynch's 
baptismal certificate, but also of those issued by authorities lawfully acknow­
ledged, is a requirement that must be met, so that they may be accepted a, 
proof by International Courts, according to the opinion of such learned jurists 
as M. Charles Calvo (Le droit international), Title II, paragraph 885, which 
reads as follows : 

'· Deux cat.!gories d' actes 

"'Section 885. On peut diviser ces actes en deux grandes categories; les actt"s 
authentiques et les actes sous seing pnve. 

'' Actes authentiques 

'·L'acte authentique est defini par !'article 1317 du Code civil franc;:ais 
comme celui qui a ete rec;:u par officiers publics ayant le droit d'instrumenter 
clans le lieu ou il a ete redige et avec les solennites requises. Cette definition 
s'applique aux actes notaries et, en general, aux actes de juridiction volontaire. 

''En France 

"Les actes notaries ont force executoire comme les jugements en France et 
clans les pays qui ont adopte la legislation franc;:aise sur la matiere, tels que la 
Belgique, les Pays-Bas. Dans les autres pays, les actes notaries et meme ceux 
qui sont rec;:us par les membres des tribunaux n'emportent pas !'execution 
paree; ils n'obtiennent force executoire qu'en vertu d'un jugement. Les legisla­
tions allemandes admettent, pour arri\'er a !'execution des conventions consta­
tees par actes publics, une procedure sommaire, plus expeditive que la procedure 
ordinaire, la procedure du mandatum sint' ou cum clausula, ou le 'proces d'execution'. 

"Pour determiner si l'acte fait clans un pays est authentique ou non, pour 
apprecier le degre de foi qu'on Jui doit en justice, il est necessaire de tenir 
compte de la loi du pays ou. l'acte a et{ passe, de s'assurer que l'acte a ete rec;:u 
reellement clans le pays a la loi duquel on veut le soumettre. 

"Pour cela, il suffit que la partie qui pretend que l'acte est authentique 
prouve que l'officier qu'il l'a rec;:u avait caractere pour lui conferer l'authen­
ticite et que la forme de cet acte est attestee et legalisee par un autre officier 
public digne de foi pour le Gouvernement aupres duquel on veut faire valoir 
l'acte. 

3 
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"En ce qui concerne les rapports internationaux sur ce point, on comprend 
qu'il ne saurait etre question de !'execution forcee des actes etrangers passes 
clans les Etats dont la legislation n'admet pas d~ plano !'execution forcee des 
actes re<;us par les officiers publics des memes Etats. 

"Pour etre executes en France, !es actes passes en pays etrangers doivent etre 
declares executoires par un tribunal franc;:ais (Code de procedure, article 546); 
mais ils font foi devant !es tribunaux sans cette declaration, pourvu que la 
signature de l'officier public soit legalisee et que les formalites prescrites par la 
loi etrangere aient ete observees. 

"Les actes authentiques passes a l'etranger, conformement a la regle locus 
regit actum. peuvent-ils recevoir la force executoire d'une autorite franc;:aise? 

"L'article 546 parle bien de ces actes, mais c'est pour renvoyer a !'arti­
cle 2128, qui ne donne pas de solution. Aussi clans un premier systeme qui se 
subdivise en deux opinions, on repond affirmativement. Quelques partisans de 
ce systeme attribuent au president du tribunal du res.sort clans lequel on sollicite 
!'execution de ces actes, competence pour leur donner la force executoire. 1 

D'autres reconnaissent que le tribunal entier a seul qualite a cet eflet. 2 

"Mais !'opinion generale se prononce clans le sens de la negative, on declare 
que ces actes ne peuvent directement recevoir en France la force executoire, 
en consequence on traitera ces actes comme des actes sous seing prive et le 
demandeur devra s'adresser aux tribunaux pour faire condamner son adver­
saire, ces actes ne serviront qu'a titre de documents et ce qui sera executoire 
sera le jugement franc;:ais. 

"En general, lorsqu'on veut rendre un acte executoire, il est necessaire, pour 
le completer relativement a la forme, d'observer routes les dispositions en 
vigueur clans le pays ou l'on demande !'execution, quand meme l'acte serait 
valable et complet, d'apres la loi du lieu 0u il a ete passe. 

"C'est un principe generalement adopte par !'usage des nations que la 
forme des actes est reglee par la loi du lieu ou ils sont faits ou passes. C'est-a­
dire que, pour la validite de tout acte, il suffit d'observer les formalites prescrite'> 
par la loi du lieu ou cet acte a ete dresse; l'acte ainsi passe exerce ses effets sur 
Jes biens meubles aussi bien que sur les immeubles silues clans un autre terri­
toire dont les lois etablissent des formalites differentes. 

"En d'autres tennes, les lois qui reglent la forme des actes etendent leur 
autorite tant sur les nationaux que sur les etrangers qui contractent ou qui 
disposent clans le pays. C'e5t !'application de la regle locus regit actum. 

"Prusse 

"Le Code general de Prusse, part. I, tit. 5, § III, porte: 'La forme d'un 
contrat sera jugee d'apres !es lois du lieu OU ii a ete passe.' 

'.'L~ § 115, part. I, tit. 10, du Code de procedure civile reproduit le meme­
prmc1pe. 

"Dans !es traites relatifs a !'administration de la justice que la Prusse a conclus. 
avec divers Eta ts allemands de 1824 a 184 I, on lit, a I' Article 33 de chacun 
des traites, la disposition suivante: 'Lorsque, d'apres les loi5 de l'un des Eta ts 
contractants, la validite de l'acte depend uniquement de la circonstance qu'il 
a ete rec;:u par une autorite specialement designee et etablie clans le meme Etat. 
cette disposition recevra son execution.' 

1 "De Belleyme-Demangeat sur Foelix," t. IL p. 220, note. 
2 Cass., 25 novembre 1879: "Journal du droit international pri, t'," p. 583., 

annee 1880; p. 428, 1881 ; Grenoble, 11 mai 1881. 
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"Pays-Bas 

"L'article du Code des Pays-Bas dit que 'la forme de taus Jes actes est regie 
par Ia Joi du pays ou du lieu ou J'acte a ete passe'. 

"Russie 

"On lit clans le Digeste russe: 'L'acte passe a l'etranger d'apres Jes formes qui 
y sont en vigueur, bien que non conforme au mode adopte en Russie, sera 
neanmoins admis a faire preuve jusqu' a production de moyens propres a en 
infirmer l'authenticite' (lois civ., x. suppl., article 546). 

"Wurtemberg 

"Le projet de Code de commerce pour le royaume de Wurtemberg (arti­
cle 999) porte: 'Les conditions exig<:es pour Ia validite d'un acte passe en pays 
etranger, en ce qui concerne la forme et la matiere de cet acte, sont determinees 
par la loi du lieu ou ii a ete passe, e1 particulierement par la loi du lieu de la 
date portee clans un acte ecrit: toutefois un Wurtembergeois ne peut attaquer 
J'acte pour cause d'omission d'une de ces conditions, lorsque cet acte se 
trouve conforme aux Jois du royaum<:".' 

"Louisiane 

"L'article JO du Code de l'Etat de la Louisiane est ainsi con<;u: 'La forme 
et l'effet des actes publics ou prives sc reglent par les Jois et les usages du pays 
ou ces actes sont faits ou passes; cependant, l'effet des actes passes pour etre 
executes clans un autre pays se regle par les lois du pays ou ils ont leur execu­
tion.' 

"La regle locus regit actum admet toutefois certaines exceptions, dont les plus 
generalement admises sont celles qui se rapportent aux Ambassadeurs _ ou 
Ministres publics et a leur suite, qui ne sont pas soumis aux lois de l'Etat 
aupres duquel ils exercent leur mission diplomatique; et le cas ou la loi du lieu 
de la redaction de l'acte attribue a la forme qu'elle prescrit un effet qui se 
trouve en opposition avec le droit public du pays ou l'acte est destine a recevoir 
son execution." 

F. Surville (Cours elementaire de droit international prive), paragraph 420, 
says: 

"I O Preuve litterale. Le juge devant lequel une pareille preuve sera invo­
quee devra naturellement s'enquerir avant tout de l'origine de l'acte. 

"Lorsqu'il s'agira d'un acte emane d'une autorite publique etrangere, cette 
preuve de l'origine se fera au moyen de legalisations emanees d'abord d'auto­
rites publiques etrangeres, et, en dernier lieu, d'un fonctionnaire auquel le 
Gouvernement fran<;ais ajoute foi, tel qu'un Ambassadeur, un charge d'affaires, 
un consul, &c. 

"Quant aux actes sous signature privee, ce sera a celui qui produira l'acte a 
justifier qu'il a ete passe en pays etranger et que la regle locus regit actum a ete 
obeie. 

·'Faisons un pas de plus. L'origine de l'acte est constatee. I1 est etabli que 
celui-ci a force probante d'apres la loi du pays OU il a ete redige. Quel va etre en 
dehors de ce pays, particulieremcnt en France, le degre de cette force? 

"D'abord, s'il s'agit d'un acte sous ~eing prive il ne saurait s'elever de difli­
culte: tout doit se passer comme pour celui redige en France. En d'autres 
termes, Jes articles 1322 et 1328 du Code civil, puis les articles 193 et suivants 
du Code de procedure civile recevront Jeur application. 
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"Mais arrivons aux actes authentiques. L'acte authentique dresse conforme­
ment a la loi etrangere, par l'officier competent aura-t-il la rneme autorite en 
France qu'un acte authentique fran<;ais? Fera-t-il foi jusqu'a inscription de 
faux ou seulernent jusqu'a preuve contraire? On pourrait etre tente de dire 
qu'un pareil acte n'aura pas en France un degre de force probante plus grand 
que l'acte sous seing prive. En effet, l'officier public etranger n'a agi comme tel 
que parce qu'il avait delegation de la puissance publique de son pays, delega­
tion qui expire a la frontiere. Ce n'est pas la toutefois la solution a adrnettre. 
En rnatiere d'actes authentiques, il faut en effet se garder de confondre deux 
choses; d'une part, la force probante attachee a l'acte 1 et, d'autre part, la force 
executoire. Les actes publics etrangers ne peuvent pas, en raison rnerne du 
principe de la souverainete respective des Etats, avoir force executoire en 
France: rnais rien ne s'oppose, etant donne le caractere officiel de ceux qui les 
ont rediges a l'etranger, qu'ils y aient une force probante analogue a celle des 
actes fran<;ais de rnerne nature. Le principe de souverainete est ici hors de 
cause. Les actes publics seront done crus jusqu'a inscription de faux, et c'est 
par la procedure edictee a cet egard clans notre Code de procedure civile 
fran<;ais qu'ils seront susceptibles d'etre attaques. 

"Quant a la foi a attacher aux livres des cornrner<;ants, elle sera determinee 
par la loi du lieu ou ces livres ont ete tenus." 

F. Laurent (Le droit civil international), t. VIII, paragraph 27, provides 
that: 

"Celui qui produit en France un acte authentique re<;u a l'etranger, doit en 
prouver l'authenticite. Les actes notaries passes en France font preuve par eux­
mernes, parce qu'ils portent la signature d'un officier public fran<;ais, sauf a 
contester la validite de l'acte; rnais rien ne prouve que l'acte etranger soit 
dresse par l'officier public dont ii porte le nom. 

"11 faut d'abord que la signature soit legalisee conforrnement aux usages 
diplomatiques. Puis le porteur de l'acte doit etablir que l'ecrit a ete redige 
d'apres !es lois en vigueur clans le lieu d'ou il est date. Pour faciliter cette 
preuve, la loi hypothecaire beige dispose que l'acte etablissant une hypotheque 
sur des biens situes en Belgique soit vise par le president du tribunal de la 
situation des biens. Ce magistrat, dit !'article 77, est charge de verifier si les 
actes reunissent les conditions necessaires pour leur authenticite clans le pays 
ou ils ont ete re<;us. Si le president refuse le visa, ii peut etre interjete appel. 
L'acte n'a d'effet en Belgique, c'est-a-dire qu'il n'est considere comme acte 
authentique que lorsqu'il a ete revetu du visa. Cette disposition est speciale 
aux actes d'hypotheque. J'ai propose, clans l'avant-projet de revision du Code 
civil, de la generaliser; je le previendrai des contestations presque inevitables 
sur la validite des actes re<;us en pays etranger. Quoi qu'il en soit, la loi hypothe­
caire consacre le principe que je viens d'etablir. Un acte authentique dresse a 
l'etranger n'a par lui-meme aucun effet en Belgique. C'est-a-dire qu'il n'existe 
pas aux yeux de la loi (comparez !'article 1131 du Code Nap.); pour qu'il ait 
effet et, par consequent, une existence legale, il faut que la partie interessee le 
soumette au visa du president, ce qui implique qu'elle doit prouver que l'acte 
est authentique d'apres la loi du lieu ou ii a ete re<;u et qu'il est valable comme 
tel; a defaut de visa, l'acte n'aura d 'effet que si la preuve de l'authenticite est 
faite en justice." 

(c) Because the principle that a private document has no probative value. 
once same has been challenged by the opposite party, is laid down in article 338 
of our Federal Code of Civil Procedure, which reads literally as follows: "Pri-

1 Rapp. J. Clunet, 1910, p. 478 et seq. 
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vate documents shall constitute full proof against the person who wrote them, 
when not objected to or once they are legally acknowledged," the origin of 
which is the Law of Civil Procedure of Spain. 

Zavala, the author of Elements of Private International Law (Conflict of Laws), 
lays down on p. 319: "All the inhabitants of Mexico must be presumed to be 
Mexican citizens, which is in accord with article 257 of the International Code 
of Dudley Field." 

Furthermore, a presumption is not destroyed by another presumption, but 
by proof. 

It is true that there are no restrictions on the Mexican-British Claims Com­
mission as regards the admission and weighing of evidence; but this power is 
undoubtedly always limited by the principles of public international law, 
especially when it is a matter of determining its own jurisdiction. 

The Commission may not, therefore, be satisfied with evidence unless it 
complies with the principles generally accepted by jurists to enable such 
evidence to be considered as authemic. In other words, the sovereignty of the 
Commission when weighing the evidence is not absolute; its limits will always 
be those imposed by law and by ethics. So that although when estimating a 
fact in accordance with the best knowledge and judgment of the Commissio­
ners, neither the Convention nor the Rules of Procedure are infringed, the 
Commission will always be obliged not to depart from the fundamental prin­
ciples of international law. 

( d) Because it must not, although there is subjectively no reason for doubting 
the certificate of baptism produced by Lynch, be forgotten that the onus pro­
bandi in this case falls wholly upon the demandant Government, and that the 
Commission is not authorized to �upply any deficiencies in the evidence 
produced by either party. 

In view of the whole of the foregoing, the Mexican Commissioner holds that 
the demurrer should be allowed, on the ground that the nationality of the 
claimant has not been properly established. 
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