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F. M. SMITH (U.S.A)) ». UNITED MEXICAN STATES
(April 10, 1929. Pages 208-210.)

The Presiding Commissioner, Dr. Sindballe, for the Commission :

At about five o’clock in the afternoon of September 24, 1921, George
D. Kislingbury, who was employed as master mechanic at the Dolores mine,
Chihuahua, Mexico, and Harry G. Smith, who was employed as super-
intendent of the milling plant at the mine, were working on some filters at
the mine, together with two assistants. They were approached by a laborer,
Eulalio Quezada, who asked Kislingbury for an increase in wages. Kisling-
bury refused his request. Quezada then drew his pistol and shot first Kisling-
bury, and then Smith. Both of them died instantly.
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Claim in the sum of $25,000, United States currency, is now made
against the United Mexican States by the United States of America on
behalf of F. M. Smith, an American citizen, the father of the deceased
Harry G. Smith, for failure of the Mexican authorities (1) to afford protec-
tion to the people working at the Dolores mine, and (2) to apprehend and
punish Quezada.

With regard to the question of lack of protection it is alleged by Counsel
for the United States that the double murder was the climax of a series of
disorders at the Dolores mine due in part to labor agitators, one of whom
was an alderman of the municipality, and that in the course of these disorders
an American employee at the mine on two occasions had been assaulted
and beaten by Mexicans. There is, however, no evidence to show that any
request for protection had been made to the Mexican authorities prior
to the killing of Kislingbury and Smith. And it appears from the record
that after the murders a special detachment of rurales was formed for the
purpose of affording protection at Dolores, that certain agitators including
the alderman were expelled, and that the General Manager of the mining
corporation expressed himself as being fairly well satisfied with the measures
thus taken. In view hereof, the Commission is of the opinion that no respon-
sibility for lack of affording proper protection can be placed upon Mexico
in the present case.

As to what was done in order to apprehend Quezada the evidence
submitted is vague. The murder was immediately reported to the Municipal
President at Dolores, and within half an hour he was on the scene. He took
the testimony of four witnesses, each of whom testified that Quezada was
the murderer. The mining company itself sent out armed men to capture
Quezada. But it seems that several days elapsed-—about six or eight days,
it is alleged—before a detachment of rurales was formed and undertook
the pursuit of the murderer. Once formed, it searched the district surround-
ing the place where the murder had been committed, and having done
so, it returned, reporting that the criminal had fled to Sonora. The Governor
of Chihuahua then sent descriptions of the murderer to the Sonora author-
ities, and it appears that later search was made at various points in Sonora.
In a dispatch of August 31, 1922, the American Consul at Chihuahua states
that while at the time of the murder he was informed that the local authorities
at Dolores did not take the proper steps to apprehend the criminal, it is
his belief that since then the officials have used all of the limited means at
their command to locate Quezada. In view hereof, and taking into consider-
ation the sparsely settled character of the region where the murder was
committed, the Commission is of the opinion that the evidence submitted
is insufficient to establish an international delinquency on the part of Mexico
in the present case. That a record of some proceedings had at the Court
of First Instance at Chihuahua submitted by Counsel for Mexico shows
long delays in taking the testimony of witnesses to the murder and in issuing
a court warrant for the arrest of Quezada as well as in other particulars,
to a great extent in contravention of Mexican law, is in the opinion of the
Commission not conclusive with regard to the international responsibility
of Mexico, as it was perfectly well known who the murderer was, so that
the question of the responsibility of Mexico in the present case must depend
upon what was actually done in order to apprehend Quezada.

Nielsen, Commissioner :

I agree with the conclusion stated in the Presiding Commissioner’s opinion
with respect to the non-liability of Mexico, but do not concur entirelyin

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



470 MEXICO/U.5.A. (GENERAL CLAIMS COMMISSION)

the reasoning on which the conclusion is based. In my opinion the fact that
a request for protection is not revealed in the record of a case involving
a complaint of lack of protection can have no important bearing on the
merits of such a complaint under international law. The fact that a request
for protection has not been made does not relieve the authorities of a
government from protecting inhabitants. Protection is a function of a State,
and the discharge of that function should not be contingent on requests
of the members of a community. On the other hand, in determining whether
adequate protection has been afforded in a given case, evidence of a request
for protection may be very pertinent in showing on the one hand that
there was necessity for protection and on the other hand that warning of
possible injury was given to the authorities. Of course such warning may
also come in other ways as through information with respect to illegal acts.

Decision

The claim of the United States of America on behalf of F. M. Smith is
disallowed.
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