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The Presiding Commissioner, Dr. Sindballe, for the Commission: 

After the Constitutionalist forces of General Venustiano Carranza had 
captured Monterrey in April, 1914, a brewery in this town, the Cerveceria 
Cuauhtemoc, S.A., was seized and taken over by the government of 
Carranza, and one Antonio Elosua was placed in charge of the brewery as 
"El lntervenlor del Gobierno Constitucionalista". It was alleged that the 
brewery was seized for the reason that it had taken sides against the Con
stitutionalists, and that it had failed to pay a fine of $500,000, Mexican 
currency, imposed upon it as a punishment for its alleged crime. At the 
instance of an American citizen, who was a large shareholder in the 
brewery, the authorities of the United States interposed, but not until 
December 6, 1914, was the brewery turned back to its owner. The brewery 
company states that its property was in a depleted state at thal time. 

On July 2, 1914, Antonio Elosua ordered one million two hundred 
thousand beer bottles of The American Bottle Company, an American 
corporation, which for several years had been selling beer bottles in large 
quantities to Cerveceria Cuauhtemoc, S.A. The American Bottle Company 
offered to deliver the bottles ordered on condition that a balance due from 
the brewery company, amounting to $6,263.89, United States currency, 
first be paid, and that the bottles ordered be paid for before shipment. 
\Vith regard to the matter of the balance due from the brewery company, 
Elosua answered that he needed only the approval of the brewery company, 
wherefore he asked The American Bottle Company to correspond with the 
brewery company about the quEstion. The American Bottle Company 
acted accordingly, and was informed by the brewery company that it 
would receive the balance due from Elosua. Subsequently Elosua remitted 
the balance in question to The American Bottle Company. He further 
remitted to The American Bottle Company $10,100.00, United State5 
currency, this being about half the purchase price of the bottles ordered 
by him, and he promised to send the balance. $10,020.00, United States 
rurrency, within a few days. At the same time he asked for immediate 
shipment of the bottles ordered. Accordingly the bottles were shipped 
during the period from August 17 to September 4, 1914. The balance was, 
however, never paid by Elosua. From time to time he promi5ed to pay, 
ascribing his failure to do so to the unsettled conditions existing in Mexico, 
and to his inability to make collection of accounts due him. Finally when 
the brewery property had been turned back to its owner, he informed 
The American Bottle Company that he had referred their last letter, urging 
payment, to the brewery company with instructions to give the most 
prompt attention thereto. The American Bottle Company requested the 
brewery company to pay the amount. The brewery company suggested, 
under date of December 24, 1914, that The American Bottle Company 
send a full statement of the amounts remitted and of the cars of bottles 
shipped, as accounts or other documents belonging to the brewery were not 
in the possession of the representatives of the brewery company. The 
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statement of accounts asked for was sent to the brewery company on 
December 29, 1914. On February 10, 1915, the brew.ery company acknow
ledged receipt of the statement of accounts and promised to forward this 
statement to the company's office in l\,1onterrey for revision as soon as 
possible. The brewery company added that The American Bottle Company 
no doubt ¼ould understand that the brewery company had nothing to do 
with Elosua in connexion with his business or accounts with The American 
Bottle Company. The American Bottle Company urged payment by letters 
of February 13 and July 2, 1915, but the brewery company did not pay. 

Claim is now made in the sum of $9,985.62, United States currency, 
with interest thereon against the United Mexican States by the United 
States of America on behalf of The American Bottle Company. The amount 
claimed is the balance due for bo1 ties delivered to Elosua minus the sum 
of $34.48, which was paid by Elo,ma in excess of the actual amount due 
to the claimants at the time of the seizure of the brewery. 

In view of the fact that the present claim has been filed by Memorial 
before the Special Claims Commission established under the Convention 
of September 10, 1923, between the United States and Mexico, prior to 
its having been brought before the General Claims Commission, Counsel 
f9r Mexico has submitted that the hearing of this case should be suspended 
until it be known whether or not the Special Claims Commission will be of 
the opinion that the present claim is within the jurisdiction of that Com
mission. There is, however, no rule in international law, nor no provision 
in the Conventions entered into between the United States and Mexico 
or in the rules of this Commission, that precludes the United States from 
presenting a claim to this Commission because of its having been previously 
filed by Memorial before the Special Claims Commission. And the Com
mission is of the opinion that the present claim is within its jurisdiction. 
Article I of the Convention of September 8, 1923, excludes from the scope 
of the Convention claims "arising from acts incident to the recent revo
lutions" in .l\1exico. Now, the seizure of the brewery may well be said to 
be an act incident to a revolution. This claim, however, is not for loss or 
damage arising out of the seizure of the brewery, but is made for the non
payment of an amount due under a contract entered into between Elosua 
and the claimants after the seizure of the brewery, and in the opinion of 
the Commission, 5uch non-payment cannot be said to constitute an act 
incident to a revolution in the sense in which this term is used in the said 
Convention. In the Answer filed by the Mexican Agent with the Special 
Claims Commission it is also alleg,?d that the claim is outside the scope 
of the Convention of September 10. 1923. 

\-\'ith regard to the merits of the claim it is contended by Counsel for 
Mexico that the claimants entered into a contract with the brewery and, 
therefore, should demand payment from the brewery company and not 
from the respondent Government. That the contract was entered into with 
the brewery, is correct. It appears from the record that Elosua signed 
letters to the claimants regarding the matter in his capacity of interventor 
of the Constitutionalist Government on behalf of the Cerveceria Cuauhte
moc, S.A., and it further appears that the claimants, in a letter to a 
representative of the brewery company, dated July 17, 1914, state that it 
address him regarding the question of the old balance "as per the instruc
tions of Mr. Antonio Elosua, Inspector of Constitutional Government, for 
and in behalf of Cerveceria Cuauhtemoc" It cannot be assumed, however, 
that the claimants can recover from the brewery company the balance due 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

438 MEXICO/U.S.A. (GENERAL CLAIMS COMMISSION) 

to it for the bottles delivered. The seizure of thr brewery was a revolutionary 
measure and not a legal act that could give Elosua auth::irity to enter into 
a contract on behalf of the brewery company. And the respondent Govern
ment has submitted no proof to show that the brewery company ever 
consented to undertake the responsibility according to the contract. Further, 
it mmt be assumed that Elrn.ua's managerr,ent of the brewery had in view 
the exaction of the fine imposed upon it by the Comtitutionalisls and that 
the acquisition of the bottles has servrd this purpose. In thc-se circumstances 
the Commission is of the opinion that the pre,ent claim should be allowed. 

It appears that under date of December 29. 1914. the claimants informed 
the brewery company that it would charge the account with intere,t at the 
rate of five per centum per annum. Notwithstanding this fact the Com
mission is of the opinion that interest in this ca,e a, in similar cases already 
decided by the Commi,sion should be awarder! at the rate of six per cent um 
per annum, as the pre,ent claim is against the United :\lexic::m States, and 
not again,t the brewery company. 

aVielsen, Commissioner: 

I agree with the conclusion staled in the Presiding Commi5Sione1's 
opinion that a pecuniary award should be rendered in this case, but I do 
not entirely concur in all the conclusions with respect to the law and 
the facts. 

From the record in the case it appears that a revolutionary leader seized 
a brewery and certain other properties in l\1onterrey. It appears from 
evidence accompanying the Memorial that, when the brewery was first 
seized the purpose was to obtain a forced loan. but that subsequently the 
directors of the company were charged with having taken part in opposition 
to the so-called Constitutionalist cause and with maintaining armed forcrs. 
It further appears that it was explained to General Carranza that the 
so-called armed forces were a small guard of watchmen maintained on 
account of the existing disturbed condition. 

I do not agree with the conclusion that the contract invoked in behalf 
of the claimant was a contract made with the brewery. \\,'hen an insurgent 
leader seizes property and puts it in charge of some person acting under 
such leader's control I do not think that contracts made by such a person 
can properly be said to be contracts made by the Company whose property 
has been seized. In such a case the acts of the person placed in control of 
the property are not determined by the character of the stationery he may 
use, or by the title or designation given him, or by the fact that he may 
purport to act in behalf of the Company. 

Responsibility is ultimately fixed on the l\1exican Gcvernment in the 
instant case because the revolution initiated by General Carranza became 
succes,ful, and an award can be made for unpaid contractual debts on the 
same principle that awards have been made in other cases for supplies 
furnished to the Mexican Government. 

The point of jurisdiction raised in this case involves more difficult 
questions with respect to which there is in my opinion considerable 
uncertainty. In giving application to the principles of international law 
governing a claim growing out of contractual obligations an international 
tribunal is not concerned with a suit on a contract. There is no law of 
contracts in international law. In rendering an award in a case of this kind 
I think we must proceed on the theory that there has been a violation of 
property rights in the nature of a confiscation; it might be said either a 
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confiscation of the property purchased or of the purchase price. The claim 
does not grow out of the seizure of the brewery, a Mexican corporation, 
but it is nevertheless concerned wi :h a complaint of a violation of property 
rights. It is therefore not altogether clear to me that the claim does not fall 
within that class of claims which is described in meagre and general 
language in Article I of the Convention of September 8, 1923, and more 
specifically described in Article Ill of the Convention of September 10, 
1923. If a civilian acting undu the express or implied authority of an in
surgent leader commits some wrongful action, it is difficult to perceive 
that such action must be regarded exclusively as the acts of the civilian, 
particularly when responsibility for the act is fixed because the revolutionary 
leader ultimately becomes successful. 

In considering the peculiar facts of this case, I think that the Commission 
may be justified in attaching considerable importance to the interpretation 
put upon both of the arbitration conventions by the two Governments in 
dealing with the particular case under ccnsideration. The United States 
filed this claim before the Commission under the Convention of Sep
tember 10, 1923. Mexico filed an .rnswer before that Commission alleging 
among other things that the claim was not within the jurisdiction of the 
Commission. Thereupon the United States proceeded to bring the case to 
hearing before this Commission. Dr. Oppenheim, in a discussion of the 
interpretation of treaties, say~: 

"But it must be emphasized tha1 the interpretation of treaties is, in the 
first instance, a matter of consent between the contracting parties. If they 
choose a certain interpretation, no other has any basis. It is only when they 
disagree, that an interpretation based. on scientific grounds can ask a hearing." 
International Law, Vol. I, p. 700. 

Po.,sibly the seemingly sound principle underlying these statements may 
not be absolutely controlling with respect to the facts in the instant case, 
yet I think it is not altogether irrelevant. Article I of the Convention of 
September 8, 1923, confers jurisdiction on this Commission over all out
standing claims since July 4, 1868, "except those arising from acts incident 
to the recent revolutions". Claims incident to the recent revolutions are 
those more specifically described in Article III of the Convention of 
September 10. 1923. Mexico in a proceeding distinct from the instant case 
has contended that the claim is nul within this jurisdictional Article of the 
Convention of September 10. 1923. The United States, by prmecuting the 
claim to a hearing before this Comm is5ion as the tribunal having jurisdiction 
instead of proceeding before the so-called Special Claims Commission, 
seems to have acquiesced in the l\1exican Government's contention, that 
the Special Commission has not jurisdiction, which therefore must be 
vested in the General Claims Commission. 

Decision 

The United Mexican States shall pay to the United States of America 
on behalf of The American Bottle Company $9,985.62 (nine thousand 
nine hundred eighty-five dollars and sixty-t¼O cents), United States 
currency, with interest thereon at the rate of six per centum per annum 
from September 4, 1914, to the dale on which the la~t award is rendered 
by the Commission. 




