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OWNER OF THE S4RAH B. PUTNAM (UNITED STATES)
v. GREAT BRITAIN

(November 6. 1925. Pages 568-569.)

This is a claim for damages due to refusal of Newfoundland authorities
to recognize a fishing licence issued by the Canadian authorities under the
terms of a modus vivendi agreed to between the Governments of Great Britain
and the United States. The modus vivend: provided for ‘“annual licences” to be
issued either by the Canadian authorities or the Newfoundland authorities,
to be recognized by each when issued by either. A diflerence of opinion develop-
ed between the latter Governments as to whether licences should be issued
to be valid for one vear from their dates or should be made to expire on the
31st of December. Ultimately the Newfoundland Government, as we interpret
the minutes of the Council. agreed to recognize past Canadian licences issued
to be good for one year from their date, and the Canadian Government agreed
for the future to issue licences expiring on December 31. It appears, however,
that the Newfoundland customs officials received no orders to recognize
Canadian licences, accordingly when the vessel in question, which held a regu-
larly issued Canadian licence expiring on July 25, 1889, presented itself at
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the port of Ferryland in Newfoundland in June 1889, the local customs autho-
rities refused to recognize the licence. After trying at two other ports, at each
of which the authorities refused to recognize the licence, and after information
that the vessel would be seized if attempt was made to act under it. the master
gave up fishing and sailed for his hcine port with a partial cargo.

. In the answer it is set up: (a) that the master should have Eaid for.a New-
foundland licence under protest ard reclaimed the money; () that it is not

shown that the master even if denied his right to procure bait in Newfoundland,

could not have procured it elsewhere; (¢) that the abandonment of th(cf fishery
was not a natural or probable result of the refusal of the Newfoundland autho-
rities to recognize the licence; (d) that the licence was not valid in Newfound-

land; and (e{ that the damages claimed are ‘‘remote. speculative, contingent.
and Incapable of assessment™.

As to the first contention, we find that the master communicated at once
by telegraph with the State Department at Washington. Obviously that
Government could not acquiesce in the proposition that the terms of the
modus vivend: should be set aside by requiring two licences where but one
annual licence was provided for. We think the master was not bound to proceed
in any other way than by asserting his rights under the licence and the modus
vivendi and referring the matter to his own Government.,

Upon the second and third contentions, there seems to us sufficient evidence
that denial of the right to procure bail in Newioundland compelled abandon-
ment of the fishing voyage.

With respect to the fourth contention, quite apart from anyv question of
the binding force of the modus vivendi and its provision for “‘annual licences”
to be recognized both in Canada and in Newfoundland. the action of the
Council of Newfoundland on October 15, 1888, above referred to. scems to us
to be decisive.

As to damages. the questions raised are the same as those considered in the
cases of the Horace B. Parker (claim No. 76) and the Thomas F. Bayard
(claim No. 77) and call for no further comment.

We award the suin of $8.625. claimed by the United States for enforced
giving up of the voyage. The claim, originally put forward for a possible second
and third voyage. which were not attempted, were very properly abandoned by
the United States.
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