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WILLIAM MACKENZIE. INDIVIDUALLY AND AS ADMINISTRATOR
OF THE ESTATE OF MARY A. MACKENZIE, DECEASED, AND
OTHERS (UNITED STATES) . GERMANY

(October 30. 1925, pp. 628-633.)

This case is before the Umpire for decision on a certificate of the National
Commissioners certifying their disagreement.

Mary A. Mackenzie. 58 vears of age. widow of Robert A. G. Mackenzie,
was lost with the Lusitania. This claim is put forward on behalf of the adminis-
trator of her estate, her son, William Mackenzie, her married daughter, Ethel
A. Purrington, and the estate of her deceased son, James R. D. Mackenzie.

The German Agent challenges the American nationality of the claimants
and of the claim here presented. A determination of this issue turns on the
nationality of Robert A. G. Mackenzie. who, the Umpire finds, was born in
the United States of British parents on June 4. 1858. While still a minor his
parents with their children returned to England. There Robert married, on
February 10, 1879, during his twenty-first year, and there his first child,
James R. D. Mackenzie. was born. Soon thereafter he found employment at
Hamilton in the Province of Ontario. Canada. whither he went with his wife
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and baby, and there his other two children, William and Ethel Annie; were
born. The record is barren of evidence of any election made by him to adopt
the British nationality of his parents or to renounce his American nationality
by birth, save as such election might be inferred from his continued residence
in England and in Canada after attaining his majority. In 1894 he. his wife,
and their three children took up permanent residence in New Bedford,
Massachusetts, where they lived until his death in 1901. So far as disclosed by
the record it appears that he and the members of his family, by express
declarations and by their course of conduct. consistently regarded and pro-
claimed him an American national. He repeatedly registered and voted at
New Bedford as an American cilizen and seems Lo have possessed to an
unusual degree the qualities of good citizenship. His son William, though
born in Canada (and hence possessing dual nationality if born of American
parents), on attaining his majority. while residing at New Bedford as an
American citizen, took the oath requisite to qualifying him to vote and has
repeatedly voted as an American citizen.

Citizenship is determined by rules prescribed by municipal law. The issue
here presented must be determined by the law obtaining and enforced within
the jurisdiction of the United States. Under that law Robert A. G. Mackenzie,
who was born in the United States of British parents, was by birth an American
national, ! notwithstanding the Fourteenth Amendment to the Constitution
had not then been adopted and the statutes in pursuance thereof had not then
been passed. Under the laws of Great Britain then in effect he also possessed
British nationality by parentage. This created a conflict in citizenship, fre-
quently described as “‘dual nationality”’. The American law makes no provision
for the election of nationality by an American national by birth possessing dual
nationality. As Robert A. G. Mackenzie was by birth an American national.
he could neither divest himself of the duties and obligations of an American
citizen nor be divested of the rights of an American citizen, save through
expatriation by becoming a naturalized citizen of a foreign state in conformity
with its laws or possibly 2 by taking an oath of allegiance to a foreign state. So
far as disclosed by this record the night of expatriation was never exercised by
him. He therefore remained an American citizen.

But the German Agent contends that the continued residence of Robert
A. G. Mackenzie in England and Canada after attaining his majority
amounted in law to an election by him to remain a British national and
operated as a renunciation and a forfeiture of his American nationality. It is
insisted that this is the American rule established by the executive branch of
the Government of the United States and long recognized in its diplomatic
correspondence. It may be that some of the instructions issued by the Depart-
ment of State of the United States to its diplomatic and consular representatives
are susceptible of the construction which the German Agent would place
upon them, ® but it is believed that when carefully analyzed they should not

' United States v». Wong Kim Ark (1898), 169 U. S. 649.

2 Prior to the Act of March 2, 1907, there was no statute expressly providing
that the taking of an oath of allegiance to a foreign state would work expatriation.

3 Acting Secretary of State Porter to Mr. Winchester, Minister to Switzerland,
Foreign Relations of the United States (hereinafter cited as “Foreign Relations’)
1885, page 8!1; Secretary of State Bayard to Mr. Lee, Minister to Austria-Hungary,
Foreign Relations 1886, page 12; Secretary of State Bayard to Mr. Vignaud,
Minister to France, Foreign Relations 1886, page 303; Secretary of State Bayard
to Count Sponneck, Minister of Denmark, Foreign Relations 1888, page 489;
Acting Secretary of State Seward, December 31, 1878, to the American Minister
at Paris concerning Henry Tirel, 20 MS. Instructions to France. 7.
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be so construed. * The error into which the German Agent has quite naturally
fallen arises through the use of loose language confusing the permanent loss
of citizenship with the loss for the time being of diplomatic protection. This
confusion is due to a failure to bear in mind that the right to protection does
not necessarily follow the technical legal status of citizenship. ® While the
American Department of State may in the exercise of its sound discretion well
declin€ to issue a passport to, or intervene on behalf of, or otherwise extend
diplomatic protection to an American by birth of foreign parents so long as he
resides in the country of the nationality of his parents, it is not believed that
it has, by departmental rule or otherwise, asserted the power to strip of
American citizenship one so born. At all events the Umpire holds that the
American State Department does not possess and has never possessed such
power, and that the Congress of the United States has not as vet seen fit
through legislation to adopt the rule adopted by numerous other countries
under which the anomalous status of dual nationality must be terminated
through election by the party possessing it within a reasonable fixed time
after becorning sui juris. Much might be said in favor of adoption by the
United States and other nations of a multilateral treaty, supplemented by
municipal legislation, looking to the abolition of dual nationality or its termi-
nation through enforced election under appropriate restrictions. But it is not
competent for this international tribunal to consider what the municipal law
of the United States with respect to its citizenship should be, but only to find
and declare that law as it is, to the extent necessary to determine the jurisdiction
of this Commission and the liability of Germany under the Treaty of Berlin.

The Umpire holds that as Robert A. G. Mackenzie was born an American
citizen and never exercised his right of expatriation by the only methods
prescribed by the law of the United States he remained an American citizen
to the time of his death. But even if the American law had during the life of
Robert A. G. Mackenzie recognized the doctrine of election as applicable to
one born an American citizen and possessing dual nationality, still this would
not change the Umpire’s disposition of this case on the record presented. In
each case cited by the German Agent the American State Department was
dealing with a person, born in the United States of alien parents, who had
gone to the country of which they were nationals and had continued to reside
therein after attaining his majority, and held that such continuing residence
constituted such strong evidence of his having elected to take the nationality of
his parents as lo justify the Department, in the exercise of its discretion and
during the continuance of his residence in the country of the nationality of
his parents, in declining to issue to him a passport or extend to him diplomatic
protection. But the German Agent has confused evidence of an election with

4 See particularly General Instruction No. 919 (Diplomatic Serial No. 225-A}
issued to the diplomatic and consular officers of the United States on November 24,
1923, by Secretary of State Hughes.

See also Secretary of State Evarts to Mr. Cramer, Minister to Denmark (1880),
III Moore’s Digest of International Law (hereinafter cited as “Moore’s Digest”),
page 544; Acting Secretary of State Porter to Mr. Winchester, Minister to Swit-
zerland, Foreign Relations 1885, page 811, and III Moore’s Digest, pages 545-546;
Secretary of State Olney to Mr. Uhl, Ambassador to Germany (1896), I1I Moore’s
Digest, at page 551; Secretary of State Olney to Mr. von Reichenau, Foreign
Relations 1897, at page 183; Ex parte Chin King (Circuit court, District of Oregon,
1888), 35 Federal Reporter 354.

5 Secretary of State Fish to Mr. Niles, October 30, 1871, 91 MS. Dom. Letters
211, IIT Moore’s Digest, page 762.
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the fact of election. Continued residence in the country of which the parents
were nationals is strong evidence {from which may be inferred an election of the
nationality of the parents by one born in the United States of aliens. But such
inference 1s by no means conclusive, nor is such evidence of election exclusive,
but it may be rebutted by other competent evidence. Such election is a fact
and may be established as any other fact. In the event of conflict in the
evidence with respect to the election, if any, actually made, the evidence must
be weighed and the conflict decided as any other issue of fact.

The diligence of the German Agent has pointed the Umpire to no instance
where an American national by birth has been denied diplomatic protection
by the American Department of State where he was residing in and had a
permanent residence in the United States, notwithstanding the fact that, after
attaining his majority, he may have continued to reside for a term of years in
the country of his alien parents. Such inferences as may be drawn from the
instructions of the State Department tend toward a recognition not only of
American citizenship but the right to diplomatic protection in such a case.®
This is the case here presented. The American Department of State, through
the American Agent before this Coinmission, is contending that Robert A. G.
Mackenzie never elected to become a British national but at all times elected
to remain and did remain an American national. The Uinpire finds as a fact
that the record here presented sustains this contention.

It follows that Mary A. Mackenzie, widow of Robert A. G. Mackenzie, was
an American national when she met her death on the Lusitama. It likewise
follows that James R. D. and William Mackenzie, who were born abroad of
American parents, and who on attaining their majority were residing in the
United States and continued to reside therein, were American nationals at
the time of their mother’s death. The contention of the German Agent that
the decedent and her two sons did not possess American nationality at the
time of her death is therefore rejected. Ethel Annie Mackenzie married Ralph
Forbes Purrington, an American national, in 1908. Her American nationality
is not challenged. James R. D. Mackenzie died on January 12, 1921, and was
survived by his wife and daughter, Hattie May Warner Mackenzie and
Margaret L. C. Mackenzie.

Mary A. Mackenzie was 58 years of age at the time of her death. She had
no earning capacity. No one was dependent upon her and she made no
contributions to anyone which are susceptible of measurement by pecuniary
standards. Her children all maintained establishments of their own. She
resided with her married daughter, and the inference from the record 1s that
she was dependent upon her children for support.

The personal property, including cash, belonging to the decedent and lost
with her was of the value of $300.

Applying the rules announced in the Lusitania Opinion and in other decisions
of this Commission to the facts as disclosed by the record herein, the Commission
decrees that under the Treaty of Berlin of August 25, 1921, and in accordance
with its terms the Government of Germany is obligated to pay to the
Government of the United States on behalf of William Mackenzie, Adminis-
trator of the Estate of Mary A. Mackenzie, Deceased, the sum of three hundred
dollars { $300.00) with interest thereon at the rate of five per cent per annum
from May 7, 1915; and further decrees that the Government of Germany is

_® See particularly instruction by Secretary of State Hughes and other authorities
cited in note 4 supra.
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not obligated to pay to the Government of the United States any amount on
behalf of the other claimants herein.
Done at Washington October 30, 1925.

Edwin B. PARKER
Umpire
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