
WATERWORKS -ANSWER OF VENEZUELAN AGENT 333 

Honorable Members of the Mixed Venezuelan-Belgian Commission: 

In conformity with the decision rendered by the honorable umpire of this 
Commission, deciding that it has jurisdiction to examine and decide the claim 
presented against the Government of Venezuela by the Compagnie Generale 
des Eaux de Caracas, the writer, as agent of the Republic, proceeds to make 
answer to the claim upon its merits. 

By Article I of the contract entered into by the minister of hacienda and 
public works, duly authorized by the President of the Republic and by virtue 
of the authorization given by the National Congress on May 25, 1895, on the 
one part, and Noberto Paquet, as representative of the aforesaid company, on 

I For a French translation see: Descamps - Renault, Recueil international des 
traitis du XX• siecle, annee 1903, p. 883. 
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the other, the latter agreed to cede and transfer to the National Government 
all the rights vested in it by the contract entered into with the municipality cf 
Caracas on July 11, 1900. 

By Article III of said contract the National Government obligated itself to 
pay as the price of said transfer the sum of 8,625,800 bolivars in bonds of a 
special domestic debt, at 5 per cent per annum, at par. 

By Article IV the company renounced all the rights which it had acquired 
by the contract of July I, 1893, relative to the construction of a second pipe line 
from Macarao to Calvario for the sum of 3,000,000 bolivars which the company 
ought to have received on that account; and it also ceded the mains existing 
in Caracas, which it had begun to lay on account of said work, to the National 
Government, without the latter's having to pay for it, since the price of these 
was included in the 8,625,800 bolivars provided for in Article III. 

By Article V the company also transferred to the National Government all 
the bills receivable which it held against its customers for water rates and for 
connections, as well as those against the municipal rents and the Government 
itself, for the price of 80 per cent of their original amount. 

It was stipulated that to effect the payment for said assets, and after having 
ascertained them, the amount of said special domestic debt of which Article III 
speaks, and which was sufficient to cover them, should be offered at auction 
for cash. 

By the sole paragraph of Article V the Government reserved to itself the 
right to buy from the company, at the inventoried price, all its materials in its 
warehouse not included in those mentioned in Articles II and IV, paying for 
them in the same manner established for the payment for the assets. 

Later, availing itself of the right which it reserved by this article, the Govern­
ment bought from the company said materials for the sum of333,31 l.61 bolivars. 

In accordance with the foregoing stipulations the Government issued bonds 
of the special domestic debt to the value of 10,729,199.44 bolivars in the 
following manner: 

Bolivars 

Price of the transfers agreed upon by Article II and IV of the con-
tract which the company made to the Government . . . . . . 8,625,000.00 

Value of the assets, which according to the liquidation 
made by the minister of public works showed a balance 
due the extinct company at 80 per cent . . . . . . 471,598.09 

Value of the materials which the company had in its 
ware-houses and which the Government bought in 
entirety as per inventory . . . . . . . . . . . . 333,311.61 

Total . . . . . . . . . . . . . . . . . . . . . 804,909.70 
Estimating these amounts at 37 .40 and 36. 77 per cent, 

respectively, makes . . 2,167,199.44 

Giving a grand total of . . . . . . . . . . . . . 10,792,199.44 

It is to be noted that the Government reserved itself the right also to which 
the company or its successors in interest also bound itself, to call in the bonds 
of said debt within the term of two years, paying it in gold at the rate of 40 per 
cent. 

Afterwards the Government, by successive amortizations, diminished this 
sum to the amount of 10,175,000 bolivars. 

For several years thereafter the Government was properly attending to the 
payment of this debt, when it learned that the property of the enterprise pur­
chased was encumbered by a mortgage, of which no mention had been made 
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in the deed of transfer, and foreseeing the possibility of the setting aside of the 
sale it ordered the suspension of the payment. 

The liquidators of the company alleged that they had effected a cancellation 
of the I 6,700 mortgage bonds for bonds of the debt issued by the Government of 
Venezuela, with the exception of eight, which might be considered as lost or 
destroyed, and that by this exchange, agreed to by the holders of the former 
preferred obligations, had extinguished, by means of the novation of security, 
the mortgage which guaranteed them. 

The attorney-general of the nation, specially commissioned to treat this 
matter with 1\,fr. Ferdinand Goffart, one of the liquidators of the company, 
accepted this view, but demanded at the same time the formal proof of the 
novation alleged, which could not be other than a delivery in the hands of 1he 
purchaser of all the preferred bonds called in. 

The attorney of the liquidators did not consent to make this delivery except 
upon Belgian territory, to which the Venezuelan Government could not agree. 

The payment of the 61,000 bolivars, which it is alleged in the memorial of 
claimants was demanded by the Government of Venezuela, was nothing but 
the equivalent of the registration fees, caused by the cancellation of the mort­
gage, a formality which ought to be complied with by the company, since it had 
sold goods which were not unencumbered, and according to the principles of 
civil law it was and is obliged to cure the defects of said sale. 

The matter remained in suspense and has so continued until its presentation 
to this honorable Commission. 

As will be seen, therefore, the fault of the company itself, the grantor, has been 
the motive for the suspension of the payments of the special debt, created by the 
Government of Venezuela to cover the price of the sale. 

The agreement of October 31, 1895, remains to-day in full force and effect 
and the claimant can not demand anything but its strict fulfillment. The 
Venezuelan Government is disposed to accomplish this provided that the 
formality demanded be complied with. This proceeding is just and equi­
table. 

With respect to the payment of interests on account of delay, which the 
company demands, the undersigned finds himself obliged to oppose it, since 
said delay was occasioned by a reason chargeable to the company itself, and 
was in obedience only to a reasonable and legitimate measure adopted by the 
Venezuelan Government for the security of its rights. 

The writer has thus answered the claim of the Compagnie Genera!es des 
Eaux de Caracas, but at the same time he takes the liberty to call to the atten­
tion of the honorable arbitrators that it is a precept of international law, 
generally recognized by all civilized nations, that the recovery on obligations 
of bonds issued by a State should not give rise to international claims. 

Lord Palmerston, in a circular letter addressed to the British foreign agents, 
in January, 1848, in effect maintains that to trust one's capital to a foreign 
government is to realize a speculation; to invest in loans made by foreign govern­
ments or to buy upon the exchange foreign bonds constitutes a mercantile or 
financial operation, as any other of that kind; the risk which is inevitable in this 
latter is also inseparable from the subscriptions to the loans of states; the credi­
tors should never lose sight of the possibility of a bankruptcy, and they should 
not find fault except with themselves in case they lose their money. (Hall, 
International Law, 4th ed., p. 294, note.) 

The same opinion has been sustained by the well-known publications of 
Rolin-Jaequemyns, a member of the Institute of International Law. (See 
Pradier-Faden:, Public International Law of Europe and America. Vol. I, 
p. 620 et seq., par. 405.) 
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OPINIONS ON MERITS 

GoFFART, Commissioner (claim referred to umpire on its merits): 

The umpire having ordered at the session of July 28th, that this case should 
be determined on its merits, the agent of the Venezuelan Government has set up 
his various defenses. 

These go to show that the Venezuelan Government has suspended the ful­
fillment of the agreement of 1895 because of fears of eviction resulting from a 
mortgage which encumbered the real properties acquired; that this mortgage 
has been extinguished by novation, but that the Government requires the proof 
of this novation, demanding the delivery of the old bonds into the ministry of 
public credit in Caracas, after which the Government will resume the payment 
of the debt. 

This argument has been rejected by common accord by the two Commissio­
ners; thereafter, each one of them has stated the final opinion which he holds. 

The Venezuelan Commissioner asks that the judgment order that the 
Compagnie Generale des Eaux de Caracas, in liquidation, should effect the 
cancellation of the mortgage which encumbers the real properties which it 
ceded to the Government and that, this formality having been observed, the 
Government shall resume the payment of the special debt of the waterworks. 

The Belgian Commissioner opposes the cancellation of the mortgage as 
useless, the rights growing out of the mortgage having already been extin­
guished, this objection becoming thenceforth " simply an objection of a tech­
nical nature" which the protocol precludes explicitly from being invoked. 

It being established that the agreement of 1895 has provided for the sale on 
time, in which the vendor has fulfilled its obligations but the vendee has not 
proceeded in the same matter, the Belgian Commissioner demands that the 
time be declared lapsed, so far as concerns the Government of Venezuela, and 
that it be recognized as debtor in the sum of 10,565,199.44 bolivars. 

Mr. Umpire, of all the claims submitted,to the ten mixed commissions which 
are actually sitting in Venezuela not one is more simple, more evident, more 
incontestable than that which we submit to-day to your judgment. 

In 1891, there was constructed, in this city, a system for the distribution of 
water. This system gave general satisfaction. Eight years ago the Government 
bought said water system, and since that time has received the considerable 
revenue which it produces. 

It is six years since the company has hoped vainly to be paid. Such is the 
essential, undeniable fact which dominates the argument, a fact which will 
serve as a guide for your judgment. 

I seek to establish in this opinion: 

I. That the position of the company is unassailable in law. 

2. That it is even less assailable in equity; and I shall terminate in formulating 
reasons which support the judgment which I propose, which judgment is the 
only one which can guarantee its legitimate rights to the claimant. 

How is the claim of the company juridically presented? 
We find ourselves confronted by a contract entered into on October 31, 1895, 

between the ministers of hacienda and public works on the one part and the 
representative of the company on the other. This contract was submitted to the 
ratification of Congress in 1896. In three successive readings it was discussed 
and approved by the Chamber of Deputies. In three successive readings it was. 
discussed and approved by the Senate. It was regularly proclaimed. The 
consent of the contracting parties could not be invested with greater or more 
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solemn formalities. The tie of the legal relation created by the agreement of 
1895 is perfect, and does the Commissioner of Venezuela seek to deny it-

but [says he] a mortgage encumbered the real properties of the company. This 
mortgage is yet recorded in the public register; to comply with Venezuelan law the 
Government ought, therefore, to be released, after which the agreement would again 
assume its force.I 

It is noted by the Commissioner of Venezuela that his opinion is in formal 
contradiction to the attitude assumed by the Government itself after the pro­
clamation of it~ decree for the suspension of payment. On September 28, 
1897, Doctor Grisanti, then the legal adviser of the company, announced to 
it that the Government had suspended its payment, alleging the poverty of the 
treasury, and purposed to resume it as soon as its resources would permit (and 
they have never permitted it). 

It was not until three years later, in 1900, when, perceiving the necessity of 
justifying its course in one way or another, the Government charged its council­
ors to give a juridic explanation of its conduct. 

After a protracted examination they only find one way to arrive at it. The 
following decree appeared in the Gaceta Official of November 30, 1900 (see 
Exhibit No. I): 

UNITED STATES OF VENEZUELA, 

MINISTRY OF THE TREASURY AND PUBLIC CREDIT, 

Caracas, November 30, 1900. 
Resolved, In view of the communication which the citizen minister of public 

works has addressed to this department, in which he asks that the resolution which 
is in conformity with civil law be taken, and which he proposes as a safeguard for 
the rights of the National Government, because of the existence in the office of the 
public register of this capital of a recorded mortgage on all the properties, rights, 
and actions of the Compagnie Generale des Eaux de Caracas, prior in date to the sale 
which it made of them to the Government, and considering: 

That from the documents submitted by the minister it appears really that the 
mortgage was made on June 25, 1891, by Mr. H. E. Boyer, representative of the 
aforesaid company, upon all its properties, rights, and actions; and that it appears, 
furthermore, that that mortgage has not been taken up, which causes the National 
Government to fear a future injury by eviction from the property sold on October 31, 
1895, the supreme chief of the Republic resolves: 

To suspend from this day the payment of what may be owed to this company 
with respect to the purchase price, or with respect to the extinguishment of and the 
payment of interest on the special domestic debt of the waterworks of Caracas until 
the vendor shall have removed the danger, or until it may give a sufficient guaranty, 
in accordance with the tenor of article 147.:i of the code. 

Let this be declared and published by the Nat10nal Executive. 

R. TELLO MENDOZA 

Now then, what "does article 1475 of the civil code say? It is the reproduction 
of article 1653 of the Belgian and French codes, which is expressed in these 
terms: 

ART. 1653. If the purchaser is disturbed, or has a just motive for so fearing, by an 
action, be it on account ofa mortgage or be it on account of recovery, he can suspend 
the payment of the price until the vendor has removed the cause of disturbance, if 
he does not perfer to give bond, unless it has been stipulated that notwithstanding 
the disturbance the purchaser shall pay. 

1 Summary from opinion; see infra, p. 345. 
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Here there has never been any disturbance of possession. The company 
furnishes authentic proof that all the mortgage bonds, except eight, have been 
canceled. It offers to deposit in the bank which may be designated 4,000 francs 
as security, which shall serve to take up these eight bonds at par, which it has 
not been able to find. 

It has, therefore, complied in every way with provisions of the article invoked 
by the Government. The Government is in no sort of danger. It is a fact to 
be noted that in making the decree of l 900 the Venezuelan jurists had arrived 
at a conclusion identical with that reached by the Belgian lawyers. 

The noteworthy opinion of Mr. van Dievoet, which is to be found in the 
record, should be cited in full, but I will quote only the passage most pertinent: 

The only guaranty which the Venezuelan Government, now actually the possessor 
of the property which had been mortgaged in favor of the bondholders, could de­
mand is the proof of the return of these obligations to the possession of the company 
which had issued them and their cancellation, no matter how they had been ac­
quired, as, for example, by documentary evidence of their return and cancellation. 

Therefore, there is an identity of opinions. According to the view of the 
Venezuelan Government, as well as that of Mr. van Dievoet, the proof of the 
cancellation of the bonds is all that we can ask. 

The company has furnished it, invested with the character of absolute authen­
ticity. Thenceforth, by the terms themselves of the decree of the President of 
the Republic, Venezuela ought to resume the execution of the agreement of 
1895. 

I have, therefore, demonstrated that the action is unassailable in law, even 
if the example of my honorable opponent did not pass that point, but I have 
imposed upon myself, in the course of the labors of this Commission, the obli­
gation of examining the claims upon a basis of absolute equity. It is my duty 
to do it here also. 

Does the agreement of 1895 create a legal relation juridically unassailable? 
No doubt; but is it clearly so in equity? In other words, is the purchase made 
by the Government well worth the sum which it promised to pay for it? I state 
without hesitation that it is. 

By the agreement of 1895 the Government acquired: 
1. The rights owned by the company by virtue of its municipal contract of 

July 11, 1890 for the exploitation and distribution of water and the construction 
of a system of sewers. 

2. All the works and installations which it had constructed, such as they 
were at that time - that is, in perfect condition and operation. 

3. The right to construct a second main from Macarao to Caracas (contract 
July l, 1893) for the sum of 3,000,000 francs, as well as all the pipes at that 
time brought to Caracas for this purpose. 

4. All the bills receivable for water rents at that time owed by individuals or 
by the authorities. 

5. All the supplies of material in the warehouse at an inventory price. 

And what did all this represent? That is what we have to show. 
Let us take up now the first contract of July l l, 1890. 
In the execution of this contract the company took up and exploited the 

following supplies of water. Macarao, which furnishes 120 liters per second; 
Catuche, 20 liters per second; total, l 40 liters per second, or 12,000 cubic meters 
per day. 

The company was obliged to furnish gratuitously to the municipality 1,000 
cubic meters. There remained for sale l l,000 cubic meters per day. The 
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water system has on the average 5,000 customers, who according to article 15 
of the contract, should receive for 100 francs per year H cubic meter per day, 
or, say, 7,500 cubic meters, equal to 500,000 francs. There remained 35,000 
cubic meters in excess, which were sold at the very remunerative price of 50 
centimos per cubic meter. 

It is to be noted that public establishments, hospitals, offices, hotels, etc., 
should be served with water all day, and that the excess supply was always 
consumed. 

On this account there would be a profo of 35,000, at 50 centimos per 
cubic meter . . . . . . . . . . . . 

More than 5,000 francs already received . 

Total. 

638,750 
500,000 

1,138,750 

Besides it had a commercial business of sanitary installations, which was 
worth 60,000 francs per year. It had commenced the construction of sewers 
(2 kilometers were constructed), and according to the terms of article 1 7 of the 
contract the houses of Caracas were obliged to connect themselves with this 
system and to pay on this account 4 francs per meter of frontage. 

Estimating the number of houses at 8,000, and the average frontage at 
8 meters. we have a profit of 256,000 francs. Total profits, 1,454,750 francs. 

Now, then, according to the last publication of the Government, the expenses 
of operation did not exceed 57,300 francs. Increasing considerably this sum, 
and estimating it for the water service at 100,000 francs,! and for the sewer 
system at 200,000 francs, it is found that the expenses would be 300,000 francs; 
net profits. 1,154,750 francs, which the first contract would have produced if 
the Government had fulfilled its promises. 

But there is a second contract, that ofjuly I, 1893, by which all waters which 
might be conducted by means ofa second pipe line which wa~ to be constructed 
should belong to the company. That is to say, 10,000 cubic meters per day or 
more, which the company was to sell at the excess rate, or 50 centimes per cubic 
meter annually, producing 1,825,000 francs. Total from both contracts, 
2,979,500 francs. And the Government, 200,000 francs. 1 Net profits per year, 
2,779,500 francs. 

Such are the benefits which the company ought to have realized by virtue 
of the two excellent contracts which it possessed. Even reducing these profits 
to one-half, say to 1,500,000 francs, ifit be considered that the contracts were 
for forty years, it will be seen what a prosperous business the company had. 

These rights - this business - were what the Government acquired. 
After the detailed account which I have just made it will not occur to any­

body to say that the rights ceded were not worth much more than the sum of 
10,792,199.44 francs which was demanded. 

I refrain from giving the reasons which have brought me to this conclusion. 
The contract signed in Caracas in 1895 between the Government and the 

company transferred all its real estate, rights, and actions. These should have 
been paid for by a certain number of monthly intallments ofS0,000 francs each: 

I. The net profit in the exploitation of the water system; 
2. The excess from the various reserves, or portions of the revenue, destined 

for the payment of the national domestic debt of 6 per cent. 

What has the Government done with these revenues freely set aside? 

I The increase ought to be compensated by the increast' in the consumption of 
public establishments. - Goffart. 
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Exactly nine months after the signing of the contract it simply suppressed 
the second by its law of July 16, 1896, by which law the Government divided 
its revenues among all its creditors, and no mention was made of the company, 
just as though it did not exist. 

Now, this second guaranty was one of the most important. By the last report 
published (1901-2) it had yielded a sum of 1,439,000 francs, sufficient in itself 
to pay off the whole debt in seven years. 

The first guaranty still remained - the net profit of the waterworks system. 
We have shown how, after six years, the Government had kept it entirely 

for itself, alleging the poverty of the treasury, but in this respect also an 
official document exists which shows the application of this guaranty to other 
purposes to the loss of the company. 

By an agreement dated April 24, 1903, entered into between the minister of 
public works and Mr. Llamozas, the system of waterworks had been granted to 
Mr. Llamozas without one word being said concerning the prior obligations 
toward the company, without any more mention being made of it than if it did 
not exist. 

There had been a promise of payment made with the express mention of the 
resources to be applied thereto. The promise of payment has not been kept. 
Two official acts have ceded to others the guaranties given to the company. 

It is not possible to find a more complete or flagrant breach of a contract. 
The Belgian Commissioner asks that judgment be rendered against the 

Government, and that the debt be declared demandable for the sum of 
10,565,199.44 francs. 

In brief, the claim of the Compagnie Generale des Eaux de Caracas is so 
evidently just that it does not seem to leave room for discussion. 

The Venezuelan Commissioner has not so considered it. He has sought to 
confine me to my rights at law, and the law supports my reasoning. 

The cause has been submitted to the infallible contest of computation, and 
the computation shows my right. 

From this double proof the proposition, which I announced at the commence­
ment of this argument, is shown with more force - "of all the matters sub­
mitted to the examination of the ten mixed commissions, which are actually 
sitting in Venezuela, not one is more simple, more evident, more incontestable 
than that which we submit to your judgment ". 1 

GRISANTI, Commissioner (claim referred to umpire on its merits): 

By a resolution of the National Congress, adopted May 25, 1895 the national 
Executive was authorized to bring to a close a negotiation instituted with the 
Compagnie Generale des Eaux de Caracas, for the purpose of acquiring the 
rights which said company had in the enterprise, and to substitute in the control 
thereof the Government of the Republic. (Doc. 260, Rep. of the Min. of 
Public Works, 1896, Vol I, p. 199.) 

Therefore the citizen minister of the treasury appointed a commission to 
examine the matter, composed of Messrs. Augustin Alveledo, A. Valarino, 
S. A. Mendoza, Jose Herrera, and Antonio Vallero Lara, all persons of the 
highest integrity in this city, who made a report under date of the 20th of May 
which is copied below: 

1 With this opinion several exhibits were submitted: 
I. Extract from the Gaceta Oficial, November, I 900, showing resolutions con­

cerning the mortgage on record in public register's office. 
II. Record showing the cancellation of mortgage bonds. 
III. Statement showing expenses of operation of the water company. 
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Bearing in mind the request which you have been pleased to make of us, and 
being desirous to contribute and to the ex1ent of our good will, to give you a patriotic 
solution to the question which you have submitted to our judgment, we fulfill our 
duty in saying to you: 

I. That what seems most to conform to the interests of the municipality would be 
to compel the company of waters and sewers of Caracas to strictly fulfill the original 
contract in all its parts; but taking into comideration that the modifications after­
wards made would place the company in a situation which, though in itself false, 
would nevertheless enable it to maintain a more or less extended lawsuit, we are of 
opinion that the rescission of said contract would be the most fitting step that could 
be taken in order to prevent new dangers from arising against the sacred interests of 
the community. 

2. We believe that the rescission of the contract, and of the one made with the 
Government for the construction of a new pipe line, ought to be effected on a basis 
of equitable indemnity composed thus: 

(a) Of the sum total which the expenses actually realized and incurred by the 
company in the new works would reach, calculated by experts. 

(b) Of the sum which the company may have paid in cash to obtain the contract; 
and 

(c) Of the sum which in reason ought to be allowed as a remuneration for its 
works. 

3. The sum total thus being fixed which the Government ought to pay to the 
company on account ofrescission, we believ·e this ought, by preference, to be effected 
in cash, or, if the condition of the public treasury does not permit it, by a special 
debt at a moderate rate of interest; since, in the manner indicated in the agreement, 
which is in bonds of the national debt 6 per cent interest at 40 per cent of their nom­
inal value, we find that every new issue of a debt already created would be contrary 
to sound economic principles, which would depreciate the value of the floating debt 
in a severe manner, causing grave injury and which, financially, would burden the 
public treasury with a very high rate ofimerest of 15 per cent per annum upon the 
sum paid. 

By a resolution of the minister of public works, dated May 29, Mr. Jose 
Herrera y Irigoyen, who was a member of the commission before mentioned, 
was named to discuss with the representative of the company the details and 
conditions of the contract, which had to be made, and afterwards Dr. Jorge 
Nevett, an engineer, was named for the performance of said duty in conjunction 
with Herrera y Irigoyen who, after several conferences with the representative 
of the company, Mr. Paquet, addressed to the minister of public works a 
communication and resolution which appear in the exhibits A and B. 

The aforesaid documents proved in a most evident manner that the Com­
pagnie Generale des Eaux de Caracas, by means of its duly authorized repres­
entative, .Mr. Noberto Paquet, refused to accept the price in gold which would 
have completed the negotiation with the Government of Venezuela, preferring 
to accept it in the special debt, and thus the company entered into a speculation 
in the public debt of Venezuela, engaging in a sort of speculation, risky in the 
extreme, and the adverse consequences of which it now desires to recover from 
the Republic. 

By the contract of October 31, 1895, the Compagnie Generale des Eaux de 
Caracas ceded and transferred to the Government of Venezuela all the rights 
and actions which its contract conferred upon it, in the terms which appear 
in Exhibit No. 3, for the price of 8,625,000 bolivars in bonds of a public debt 
created to that end - all of which appears in article 3 of said contract of 
transfer, which reads as follows: 

ART. 3. As a total price of this transfer the National Government shall pay the 
Company the sum of eight million six hundred and twenty-five thousand bolivars 
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(8,625,000), which shall be made in bonds in the special domestic debt of 5 per cent 
per annum at par. The issue of this debt shall be made in the manner prescribed 
by the decree of this date. 

By article 5 of the contract the company transferred also to the National 
Government its bills receivable against its consumers at 80 per cent of their 
nominal value, a concession which should also be paid for in said debt. 

By virtue of the Executive decree of October 31, 1895, a national debt was 
created which was called Deuda Especial lnterna de las Aguas de Caracas, 
with interest at 5 per cent per annum, and which was included in the debts 
which constitute the public internal credit of Venezuela. 

The regular payment of this, as well as all the other debts, was interrupted 
because of the civil war, and as the Government afterwards discovered that 
the goods, rights, and actions which the company had sold it had been mort­
gaged, it officially suspended the payment of interests which it owed to the 
company. the Government relying upon article 1475 of the Civil Code of 
Venezuela, which is identical with article 1653 of the Civil Code of Belgium, 
and which reads as follows: 

Si l'acheteur est trouble, ou ajuste sujet de craindre d'etre trouble, par une action, 
soit hypothecaire, soit a la revendication, ii peut suspendre le payement du prix 
jusqu'a ce que le vendeur ait fait cesser le trouble, si mieux n'aime celui-ci donner 
caution, ou a moins qu'il n 'ait ete stipule que nonobstant le trouble l'acheteur payera. 

So far the history of the negotiation. Let us pass to a detailed examination 
of the different points which it embraces. 

When the Government of the Republic demanded the cancellation of the 
mortgage, the company definitely acknowledged the duty which it was under 
to satisfy said demand, in a note addressed by Mr. Goffart to the attorney­
general of the nation, which reads as follows: 

Caracas, A1arch 11, 1901. 

YouR ExcELLENCY: I have the honor to notify you that I am authorized by the 
three liquidators of the Compagnie Generale des Eaux de Caracas to raise the mort­
gage which encumbers the enterprise of the waterworks and its real estate. Be kind 
enough to let me know what the Government will do as soon as this mortgage shall 
be legally satisfied. 

By the intercession of this same representative and by a note dated August 20, 
1901, the company definitely denied said obligation, which it had, in the above 
note, so definitely and categorically acknowledged, alleging for such a refusal 
that the mortgage had been extinguished by the creation of a new security. 

You have here the text of the argument contained in a note addressed to the 
attorney-general of the nation on August 29, 1901: 

Ainsi que vous ne l'ignorez pas, Monsieur le Procureur-General, la Compagnie 
Generale des Eaux de Caracas en cedant son capital social au Gouvernement du 
Venezuela, et en obtenant !'adhesion de tous Jes obligataires qui ont echange Jes 
obligations primitives contre le titre de rente venezuelienne, a opere aux termes de 
I' article 12 7 I , page 2 du code civil beige ( d' accord en cela a vec le code venezuelien), 
novation de creance par substitution d'un nouveau debiteur a l'ancien qui est de­
charge par le creancier, c'est-a-dire dans l'espece par tous Jes obligataires, la nova­
tion, vous ne l'ignorez pas, emporte extinction de !'obligation primitive qui est 
remplacee par la nouvelle dette. Cette extinction est si complete que meme Jes 
privileges et hypotheques afferents tombent de plein droit. II ne saurait y avoir de 
doute a cet egard; !'article 1278 du code civil est formel; il dit: "Les privileges et 
hypotheques de l'ancienne creance ne passent point a celle qui lui est substituee, a 
moins que le creancier ne Jes ait expressement reserv«ss". 
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To answer such a strange argument it is sufficient for me to say, that, in 
the opinion which the company then entertained a substitution of the debtor 
had been effected by substituting the Venezuelan Government for it in the 
obligation to pay the mortgage debt; but such a concept is entirely without 
foundation. In fact, such a substitution could not have been effected unless 
the Government should have consented to assume said obligation of the 
company, and this consent has not been shown. 

Now the company alleges that the mortgage has become, extinct because of 
confusion, an argument weak in the extreme, because such an extinguishment 
is consummated when the mortgage creditor becomes the owner of the property 
mortgaged, and in the present case the holders of the mortgage bonds issued 
by the company have that character, and the owner of the real estate mort­
gaged is the National Government. 

Now the Belgian Commissioner has presented me with a notarial certificate 
going to prove that the liquidators of the company have annulled and canceled 
all the bonds except eight, which have not been presented to it. 

The only proper and correct method of canceling the mortgage is to register 
the document of cancellation in the subordinate office of the register of this 
department, and this for the following reasons: 

( 1) Because it is thus provided in the Venezuelan law, the only one applicable 
to the case, the law of Belgium being similar to it. (Law of December 16. 1851, 
article 92 to 95, both inclusive.) 

(2) Because, in conformity with the legislation of Venezuela, real estate 
situated in the Republic is governed by Venezuelan laws. (Art. 8, Civil Code.) 

(3) Because in Venezuela and in all nations the laws which establish the 
requirements for the constitution and cancellation of mortgages are matters of 
public policy. 

Let us proceed now to examine the claim of the company. 
The first thing that arrests the attention in examining the claim of the Com­

pagnie Generale des Eaux de Caracas is that the company does not formulate 
concretely and concisely the claim which it seeks to bring forward, limiting 
itself to setting forth in the conclusion of its memorial, as follows: 

The total amount of the special debt of the waterworks of Caracas, created by the 
decree of November 2, 1895, was I0,792,199.44 bolivars, represented by 21,584 
bonds of 500 bolivars each; and the script or coupons 199.44 each, which we leave 
aside. On the !st of January, 1901, according to the Yellow Book, the amount 
which we could claim was reduced in accordance with the demand made to 
IO, 175,000 bolivars, represented by 20,350 bonds. The interest in arrears amounts 
on the 1st of.June next to 2,967,708.33 bolivars, according to the account in Exhibit 
No. 6, which brings the total amount of the debt to 13,142,708.33 bolivars. 

Nor does the agent of the Belgian Government specify the demand, limiting 
himself in the note which he addressed to this Commission on 18 June last to 
presenting the claim of the company in Belgian gold or its equivalent in silver 
for 10,000,000 bolivars, a claim which the undersigned rejects absolutely; 
wherefore the decision of this matter has been submitted to the umpire, to 
whom the writer has the honor to address himself. 

After all it must be borne in mind that the company has not fulfilled the first 
and prime requisite of every claimant, which is to prove in a convincing 
manner that it is the owner of the claim which it presents; that is to say, that 
it is the holder of all the bonds of the waterworks debt which still remain in 
circulation. 

This point the writer had the honor to submit at a previous session to Mr 
Filtz, the umpire, who reserved his decision on it for a future occasion. 
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To-day the writer can say that it is absolutely impossible for the company 
to furnish that proof, because it is not the owner of all the debt, as is shown most 
clearly by the paragraph of the memorial of its liquidators, which reads as 
follows: 

On the 1st of June, 1901, according to the Yellow Book, the amount which we 
could control was reduced, on account of payments effected, to 10,175,000 bolivars, 
represented by 20,350 bonds. 

And this is also shown by the certificate of the manager of the Bank of 
Caracas, which I present (Exhibit C), which proves that the said institution is 
the owner of 100,000 bolivars' worth of the waterworks debt, and has on deposit 
from divers persons, none of whom is the company, nor a Belgian subject, 
52,500 bolivars' worth. 

If the company were the holder of all the waterworks debt, the payment of 
which it demands, it could have set out exactly the payment made, of which 
the Yellow Book of 1901 speaks, and there would not be found in the Bank of 
Caracas the 152,500 bolivars of bonds of which the certificate of Manager Breca 
speaks. 

This is sufficient to demonstrate the justice of my opinion in maintaining that 
bonds payable to bearer ought not to be the subject of an international claim, 
and in case they were, that only their actual holders could demand their 
payment. 

This evidently proves also the gross inaccuracy of the company in demanding 
the payment of a public debt which does not belong to it, in its entirety, and 
without proving even that it is the owner of a part of it. Such a claim, if it 
should be declared well founded, would perpetrate a flagrant injustice against 
the Republic of Venezuela. 

Let us now enter upon another class of considerations. 
By the contract of October 31, 1895, the company ceded and transferred to 

the National Government all the rights and actions which it had acquired by 
its original contract of July 11, 1890, for the exploitation and distribution of the 
waters of Caracas, all the rights and actions ceded to it by its contract of July l, 
1893, for the construction of a new pipe line from Macarao, and the bills 
receivable which it held against its patrons. 

The price of all these grants was fixed in the conferences previous to the 
negotiation at 3,000,000 bolivars in gold, but Mr. Noberto Paquet at that time 
representative of the company, refused to receive payment in gold, expressing 
himself in these terms: 

I find all the details of the operation satisfactory; but I find myself obliged to make 
the following observation, referring to Article II: " Not being able to accept the pay­
ment in gold, it is also usele5s to accept the sum of 3,000,000 bolivars which, on the 
other hand, I insist does not co~er the value of the property of the company." 

This amount depends upon the rate of interest which is fixed upon the debt in 
question. 

The payment of the grant and the transfer were made, therefore, to the 
company in bonds of a debt especially created with this object, and which 
was called the special debt of the waterworks of Caracas, which the company 
received at 40 per cent of its nominal value, which raised the total price of the 
bonds to 10,792,000 bolivars. 

The foregoing, which is evidenced by convincing documents, shows that the 
Compagnie Generale des Eaux de Caracas refused definitely to permit payment 
in gold, a payment which would have terminated once and for all its negotiation 
with the Government, and preferred to receive it in bonds; the company thus 
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entering into a speculation in the public debt of Venezuela and running the 
risks inherent in this speculation. 

The company counted on easy gains. It received 8,000,000 and odd bolivars 
in bonds at 40 per cent for what was valued at 3,000,000 bolivars, and consider­
ing the prosperity of Venezuela at that time it hoped, with reason, that that 
debt, if it did not reach par, would at least be quoted at 50, 60, or 70 per cent. 

The company did not count, and nobody counted, on the depreciation of 
price in our export products, especially coffee, nor upon the revolutions which 
have devastated the country; and taking undue advantage of this Mixed 
Commission it demands the extortion that it should be ordered paid 
13,142,708.33 bolivars in Belgian gold or its equivalent in silver; that this 
Mixed Commission should make the transaction more profitable than the 
company ever dreamed of. 

But this can never be, because it involves the most flagrant violation of the 
protocol which provides, in Article I, that in case of the disagreement of the 
Commissioners, the umpire shall decide all claims upon a basis of absolute 
equity. 

As has been shown, upon the Government of Venezuela paying the price 
of the transfer in bonds of the special domestic debt of the waterworks of 
Caracas - a debt included in the public internal debt of Venezuela and subject 
to the law of July 8, I 891, every juridic tie between the Government of Venezuela 
and the company ceased, since the latter received the price in money which 
the contracting parties had stipulated; and the obligations which the Govern­
ment contracted by the Executive decree, made on October 31, 1895, only 
established a juridic relation between the Government of Venezuela and the 
holders of the bonds of that debt. 

In any case the company, no longer as an assignor of these contracts, but as 
a holder of the part of that debt, would only have the right to demand from 
the Government of Venezuela the strict fulfillment of the duties which said 
decree imposed upon it, that is to say: 

Articles I and 2: To pay, in quarterly installments falling due from the 15th to the 
25th of February, May, August, and November of each year, the interest of the 
special domestic debt of the waterworks of Caracas. 

Article 3: That 50,000 bolivars monthly was fixed as the amount of the payment 
of the interest and extinguishment of the special domestic debt of the waterworks 
of Caracas. Of this amount there should be offered every six months at auction the 
surplus which may remain after the payment of the interest corresponding to the 
half year. 

Article 4: The auctions with which the foregoing article deals shall be conducted 
on the 15th of July and the 15th of December each year, or as soon thereafter as 
possible, if either of these dates should fall on a legal holiday, and concerning them 
all the provisions established by the law ofjuly 8, 1891, should be observed. 

Sole article: It is within the power of the National Executive to raise the amount 
which must be offered at auction every six months. 

In view of the reasons expressed it is the opinion of the undersigned: 

1. That the Compagnie Genera!e des Eaux de Caracas is under the strict 
obligation of canceling the mortgage which it placed upon all the real estate 
of the waterworks company, by a document recorded in the register of Caracas 
on June 25, 1891, and that that cancellation must be made in conformity with 
the law of Venezuela; that is to say, in the same form which the mortgage was 
made. 1 

I The company seems to have refused to record the release of the mortgage in the 
public register's office because of an exorbitant fee proposed to be charged. 
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2. That it would be a scandalous violation of the protocol, by virtue of 
which this Commission is constituted, to oblige Venezuela to redeem in gold 
at its normal value the waterworks debt, which was issued at 40 per cent of 
said value by an agreement between the Government of Venezuela and the 
company. 

3. That the only right which the company has to the bonds of the water­
works debt, of which it is the holder, is to exact the strict fulfillment of the 
Executive decree of October 31, 1895, which created said debt; that is to say, 
the reestablishment of the quarterly payment of interest and the semiannual 
extinguishment of the debt, and that therefore that right is the only one that 
ought to be upheld by a judgment based upon the principles of equity and 
justice.1 

FILTZ, Umpire (decision on the merits): 2 

The umpire, having studied and examined the documents and arguments in 
the record, and considering : 

That as a result of the contract made on October 31, 1895, the Government 
of Venezuela has constituted itself the successor in interest to all the real estate, 
rights, actions, bills receivable, and supplies in the warehouse of the Compagnie 
Generale des Eaux de Caracas, in liquidation; 

That by reason of its acquisitions it has acknowledged that it is indebted for 
the sum of 10,792,199.44 bolivars; 

That by said contract of October 31, 1895, and the decree thereto annexed, 
it has promised to pay the interest and extinguishment of this debt at the rate 
of 50,000 bolivars per month; 

That after having entered into this contract and after having paid, by way 
of extinguishment, a part of this debt for a certain space of time the Govern­
ment suspended all payment; considering: 

That by reason of the differences relative to the requisite proof that the 
company owns all the bonds which were delivered to it in place of its assets, 
that the claim of the Compagnie Generale des Eaux de Caracas, in liquidation, 
is based upon the failure to fulfill in its entirety the aforesaid contract; 

That this contract, insofar as it goes, is the law between the parties, contains 
in itself the proof that the company is the owner of its claim, and that the 
Belgian character of the claimant has not been disputed. It is not to be con­
sidered whether foreign bondholders can indirectly take advantage of its action; 
considering: 

That the defendant gives as a reason for its failure to fulfill the contract the 
existence of a mortgage which encumbers the real estate of the company, and 
demands the cancellation of this mortgage; 

That is is clearly proven by the argument that the Government suspended 
the payment in 1897, alleging the poverty of the treasury, and that its decree 

1 To this opinion there were annexed several exhibits referred to therein: 
Exhibit A. A letter dated July 16, 1895, from Messrs. Herrera and Nevett, the 

minister of public works; 
Exhibit B. A proposition of settlement with the National Government made by 

Herrera and Nevett on July 15, 1895, together with a letter from Senor Paquet of 
the same date refusing acceptance of payment in gold; 

Exhibit C. A letter from the Bank of Caracas, dated July 24, 1903, stating that in 
the vaults of said bank there were bonds of the special domestic debt of the water­
works of Caracas to the amount of 152,500 bolivars; not printed herein. 

• For a French translation see: Descamps-Renault, Recueil international des traitis 
du xx, siecle, annee 1903, p. 885. 
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concerning the danger of eviction arising out of the mortgage was made 30 
November 30, 1900; that is, three years later; 

That it is proven by an authentic document produced in the arguments 
that all the bonds issued and guaranteed by this mortgage have been taken up 
and canceled, with the exception of eight, for which the company has con­
stituted itself a guarantor; 

That as all danger of eviction has vanished, by reason of this fact, the necessity 
for canceling the mortgage is reduced to a mere technical objection, of which 
the protocol explicitly takes no account; 

That the argument of the Commissioner of Venezuela, that the company 
took the bonds at 40 per cent of their nominal value, is contradicted by the 
text itself of the contract, in which it has been formally stipulated that these 
bonds were delivered at par; considering: 

That the contract of 1895 created a time obligation, for the fulfillment of 
which certain revenues of the treasury were set aside and expressly designated; 

That. notwithstanding this agreement, another use was made of the revenues 
so apportioned; 

That, so far as concerns the debtor, the time may therefore be considered 
to have run out; 

That, notwithstanding this, it is just that the debtor should have security; 
that by reason of the fulfillment of the present judgment it should be exempt 
from all obligations contracted by reason of the contract to which we have 
alluded, for these reasons, judging upon a basis of absolute equity, decides: 

That the Compagnie Generale des Eaux de Caracas, in liquidation, shall 
deposit within the space of two months, counting from the present judgment, 
in the vaults of the Societe Generale pour Favoriser l'lndustrie Nationale of 
Brussels the sum of 4,000 francs, which shall be exclusively applied to the 
redemption at par of the eight bonds issued by it, and which it has not been able 
to recover. 

The simple notification by the depository to the Venezuelan Government 
through the legation of Belgium at Caracas, shall be entirely sufficient to prove 
the fulfillment of this obligation. 

The claim of the Compagnie Generale des Eaux de Caracas, in liquidation, 
against the Government of Venezuela for the failure to fulfill the obligations 
expressed in the contract made October 31, 1895, and the decree thereto 
annexed, is well founded. 

The Government of Venezuela is declared to be a debtor in the sum of 
10,565,199 bolivars and 44 centimos in gold, payable as is stipulated in Article V 
of the protocol. This sum shall be delivered to the Societe Generale pour 
Favoriser l'lndustrie Nationale of Brussels, which shall make thereof the 
following use: 

The amount of each monthly installment, after reducing therefrom the bank 
charges, shall be divided by 21,131, and will give as a quotient the amount of 
extinguishment of each bond corresponding to the past month, an extin­
guishment which shall be paid to the holder upon presentation of the bond. 

At the same time that there shall be divided among the holders the last 
monthly installment, the bonds shall be withdrawn perforated for cancellation, 
concerning which an authentic record shall be made, which must be sent to 
the Government of Venezuela. 

The amounts which shall be left after effecting this operation shall be 
returned to the Government of Venezuela, with the exception of the sum 
necessary to take up at par the bonds which have not been presented. When 
the terms of prescription shall have run out this sum shall be returned to th<" 
Government of Venezuela. 




