WOODRUFF — OPINION OF AMERIGAN COMMISSIONER 213

\WoODRLFF CAsE

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



214 AMERICAN-VENEZUELAN COMMISSION

BAINBRIDGE, Commissioner (claim referred to umpire):

On or about the 8th of January, 1859, the Government of Venezuela granted
to José M. Rojas, Juan Marcano, John J. Flanagan and Willlam Hatfeld
Clark a concession to build a railroad from Caracas to Petare, with the privilege
of extending it to Guaranas and Guatire, and authorized the organization of
a company or corporation for the purpose of building and equipping said road.
Pursuant to this concession a company was organized in Caracas known as
the ** Compainia del Ferrocarril del Este,” or ** Company of the Railway of the
East,” which corporation acquired and held all the rights, powers, privileges,
and franchises granted or pertaining to the said line of railway from Caracas
to Petare, and its extensions, theretofore held by the parties named in the
original concession. The capital stock of the company was fixed at 400,000
pesos for that part of the line from Caracas to Petare, the company having
the right to increase this amount in case the road was extended beyond the
latter point. The Government of Venezuela was an original subscriber to the
capital stock of the company, taking 500 shares and agreeing to pay therefor
into the treasury of the company the sum of 50,000 pesos; one-half of said
amount was to be paid when all the material for the building of the road should
be delivered in Venezuela, and the other half thereof when the railroad should
be completed to Petare and open to the public.

On July 10, 1860, a contract was entered into in Caracas by and between
Flanagan. Bradley, Clark & Co., a copartnership, successors in interest to
John J. Flanagan. Williamn Hatfield Clark, and James F. Howell, of the one
part, and José M. Rojas and Juan Marcano, of the other part, which provided:

ArticLe 1. Flanagan, Bradley, Clark & Co. sell, assign, and transfer by these
presents to the Eastern Railroad Company all the materials now in this country for
the construction of the said railroad upon the following conditions:

ArT. 2. The said Rojas, as president, and Juan Marcano, as treasurer of the
Eastern Railroad Company, will issue to order of Flanagan, Bradley, Clark & Co.
$ 90,000, United States currency, in first-mortgage bonds, secured by a first mort-
gage on the said railroad and all the buildings, eflects, and lands which may now or
hereafter belong to the said company as per grant of the Government of Venezuela
bearing date January 8. 1859,

Article 5 of the contract provided that within one month from its date Rojas
and Marcano would deliver to Flanagan, Bradley. Clark & Co. $ 55,000 of
said bonds, whereupon said firm would deliver to Rojas and Marcano the
invoices of all the matenals for the building of the railroad.

Article 6 provided that whereas Flanagan, Bradley, Clark & Co. were
indebted to Congreve & Son for a balance on the iron then in the hands of
Boulton & Co., in La Guaira, if they did not settle saild amount within ninety
days from the date of the contract, Marcano was to pay said balance and hold
as his own Lhe remaining $ 35,000 of bonds and apply the iron to the building
of the road.

On the 24th of July, 1860. pursuant to said contract. José M. Rojas, as
president. and Juan C. Marcano, as treasurer of the * Compariia de Ferrocarril
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del Este,” executed a mortgage upon the railway, with all its buildings, cars,
effects. tools, lands. and all that belonged or might thereafter belong to said
company, to secure the bonds provided for in article 2 of the contract. This
mortgage is declared to be the only mortgage on said property, and was regis-
tered on the date of its execution. (On the same date the company issued 90
coupon bonds of $ 1,000 each, United States currency, bearing 9 per cent
interest. The bonds were in both Spanish and English and read as follows:

Republic de Venezuela Caracas (Sur America)
Number $ 1,000

COMPARNfA DEL FERROCARRIL DEL ESTE

Eastern Railroad Company’s first-mortgage 9 per cent coupon bond

This bond of one thousand dollars, United States currency, is one of a series of
ninety of like tenor and date issued to Flanagan, Bradley, Clark and Company by
the Eastern Railroad Company and pavable to bearer at the office of said railroad
company, in the city of Caracas, on presentation of the coupons as they become due,
which represent the principal and interest, at nine per cent per annum, and become
due: July 1, 1862, 8 323.33; July 1, 1863, $260.66; July 1, 1864, $243.41: July 1,
1865, §226.16, and July 1, 1866, $ 208.92.

These bonds are secured by a first mortgage upon said Eastern Railroad from the
city of Caracas to Petare and all its buildings, fixtures, equipments, appurtenances,
and all the lands belonging 1o said railroad company as per grant from the Govern-
ment of Venezuela in the original charter (about 3,500 fanegadas) and bearing even
date herewith. If any one of the coupons become due and remains unpaid for
ninety days the whole shall be due and collectable upon a wish of a majority of the
bondholders.

El Presidente

José M. Rojas

El Tesorero
J. C. Marcano

{Coupons annexed after signatures.)

Of the 90 bonds thus issued 35 were held by Marcano as security for the
debt due Congreve & Son for the iron rails. according to the provisions of
article 6 of the contract. This left 55 bonds remaining, of which number
only 46, according to the memorial. were delivered to Flanagan, Bradley,
Clark & Co. The remaining 9 were retained by Rojas and Marcano. The
memorialist alleges that he is the holder and owner for valuable consideration
of 40 of said bonds and that he is entitled to claim the indemnity in respect of
the other 6.

On the 19th of December, 1863, the Government of Venezuela acquired
all the rights of the railroad company through a cession made to it by the com-
pany, and continued in the sole possession of the road until the 20th day of
April, 1864, when the Government transferred the railroad and everything
connected therewith to one Arthur Clark, a subject of Great Britain, said
Clark agreeing to deliver into the treasury of Venezuela $ 80,000 in amount
of legitimate public debt of the Government. Subsequently the contract with
Clark was annulled or abrogated at the instance of the Government of Vene-
zuela, and the control and dominion over said enterprise and over the property
and franchises of the corporation were resumed by the Government.

This claim was presented to the Commission appointed under the treaty of
25 April, 1866. The Commission caused the papers to be returned to the
United States legation, with the following indorsement thereon:

Dismissed this day from further consideration for want of the original bonds, or a
legalized copy thereof not presented, and further documents equally required, but
in no wise aftected or invalidated by said action.
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The claim was also presented to the Commission appointed under the treaty
of December 5. 1885; and this Commission upon consideration and in relation
to the claim made upon its docket the following entry: ** Dismissed without
prejudice to other prosecution of the claim.”

The learned counsel for Venezuela insists in his answer that this claim is res
adjudicata. But this position can hardly be sustained in view of the fact that
the first Commission expressly declared the claim was in no wise to be affected
or invalidated by its action in dismissing the case; and that an examination of
the grounds on which the second Commission based its dismissal shows that
it was because the Commissioners were of the opinion that *‘ the cause of action
has been misconceived and proofs therefor not supplied that otherwise might
have been forthcoming.”” The claim is clearly one owned by a citizen of the
United States of America which has not been settled by diplomatic agreement
or by arbitration, and hence within the jurisdiction of this Commission under
the terms of Article 1 of the protocol.

Various legal technicalities have been and still are insisted upon in relation
both to the presentation and the defense of the claim. It is not deemed neces-
sary to review these here. Substantially the facts are that Flanagan, Bradley.
Clark & Co. sold, assigned, and transferred to the Eastern Railroad Company
all the materials for the construction of said railroad which they had bought
or contracted for and brought to Venezuela with which to build the road. In
consideration thereof Rojas and Marcano. acting for the Eastern Railroad Com-
pany, issued to Flanagan. Bradley, Clark & Co. the 90 bonds of $ 1,000 each.
payable to bearer, and as security for the same executed a mortgage on the pro-
perty thussold and also on all other property of the railroad company. Of the 90
bonds thus issued only 46 were actually delivered to Flanagan, Bradley, Clark &
Co.,and these 46 bonds undoubtedly represent the estimated value of the property
owned by that firm and sold in the manner indicated to the railroad company.
Besides the 660 tons of iron rails. for which they owed Congreve & Son and
on account of which debt 35 of the bonds were retained by the company.
the property delivered by said firm to the company consisted of a locomotive
weighing 18 tons. a frst-class passenger car. a second-class passenger car,
6 box cars, 4 platform cars, and a hand car.

This was in 1860. Three years later the railroad company transferred to
the Government all the property, rights, privileges, and franchises of the
company, and on April 20, 1864, the Government as ‘“ sole owner of the enter-
prise of the Railroad of the East,” transferred to Arthur Clark all appertaining
to the road, and in consideration thereof Clark agreed to deliver to the minister
of the treasury of Venezuela within six months 80.000 and odd dollars of the
legitimate debt of the Government.

It is a fact not without significance that the amount of * legitimate debt of
Venezuela ” agreed to be paid to the Government by Clark corresponds with
the estimated valuation of the railway material represented by the outstanding
bonds, deducting the 9 bonds which appear to have been retained by Rojas
and Marcano out of the 90 issued. It would seem not an unfair inference that
Venezuela recognized an obligation as to the bonds or as to the material which
the bonds represented, and that the conveyance to Clark was subject to his
obtaining the outstanding bonds and delivering them to the Venezuelan Treasury.
Clark indeed made an offer of £ 3,500 for the bonds through the Venezuelan
consul in London on September 16. 1864, to John Bradley. The consul, Mr.
Hemming, says:

To enable him to do this (i. e., carry on the Eastern Railway), the Government
have to take up the bonds held by you, and to facilitate matters so that they may at
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once begin the work, Mr. Clark authorized me to offer you £ 3,500 sterling for all
the bonds in question.

But Clark failed to comply with his contract with Venezuela and it appears
to have been afterwards annulled and the property reverted to the Government.

The Government paid Congreve & Son for the rails the sum of 19,264.39
pesos, and the company. on December 19. 1863, turned over the 35 bonds
retained on that account to the Government. Liability for the other property
delivered by Flanagan, Bradley, Clark & Co. and represented by the 46 Londs
outstanding rested upon the same basis, namely, that Venezuela reccived the
property, but no arrangement as to this property was made with the holders
of the bonds and, as shown, the contract with Clark was abrogated.

It is true the bonds were secured by the mortgage given by the railroad
company, but the bonds are the real indicia of the indebtedness. The Govern-
ment after December 19, 1863, held the mortgaged property and the claimant
elected to rely upon the responsibility of the Government instead of on the
security. This he had a perfect right to do.

I am of opinion that an award should be made in this claim in accordance
with the foregoing views. As to interest, the legal rate only should be allowed
after the bonds had matured.

PatL. Commissioner (claim referred to umpire):

Henry Woodruff claims from the Government of Venezuela the payment of
the value of 46 bonds. representing the sum of § 46.000, issued by a corporation
called ** Railway of the East,”” which originated from a concession granted by
the Government of Venezuela on January 10. 18359, in favor of Messrs. Juan
Marcano, José Maria Rojas, and Flanagan and Clark, and also claims the
interest on said bonds at 9 per cent per annum, from July 24, 1860, amounting
to $ 176,182.42, making a total sum of § 222.182.42.

The same claim for the amount represented by the bonds and interest thereon
was presented by Woodrufl, consecutively to the two mixed commissions
created by the conventions agreed upon between Venezuela and the United
States of America on April 25, 1866, and December 5, 1885. Both commissions
dismissed Mr. Woodruff’s claim for want of sufficient proofs in which the
respomnsibility of the Government of Venezuela could be found, but without
prejudice for the claimant to prosecute other actions in protection of his rights.
This decision. in neither of the two cases, recognized for its cause the lacking
of jurisdiction of both commissions 1o examine and decide upon the claim
presented, although Mr. Findlay, Commissioner on the part of the United
States, was of the opinion that the Commission of 1889 was lacking in juris-
diction 1n this case, for reasons mentioned in his opinion, in which he decided
that the claim should be disallowed. He states. in his separate decision, the
merits of the case as follows:

As far as these claims (Henry Woodruft and Flanagan. Bradley, Clark & Co., Nos.
20 and 25) are based upon a breach of contract or upon bonds issued 1 furtherance
of the enterprise, we are of opinion that the claimants, by their own voluntary
waiver, have disabled themselves from invoking the jurisdiction of this Commission,
and for that reason, as well as that the cause of actuon has been misconceived, and
proofs therefore not supplied that otherwise might have been forthcoming, we will
disallow the claims and dismiss the petitions without prejudice.!

Consequently, by a vote of the majority of the members of the Commission
of 1890. charged with the revision of the awards of the Mixed Commission of

1 Opinions American - Venezuelan Claims Commission, 1890, p. 430.
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1867 that dismissed the claims of Woodruff and Flanagan, Bradley, Clark &
Co., both claims were dismissed anew.

The protocol signed at Washington the 17th day of February, of this year,
which created the present Commission, establishes in the first article its juris-
diction, limiting the same to the claims owned by citizens of the United States
of America against the Republic of Venezuela that have not been settled by
diplomatic arrangement or by arbitration between the two Governments; and
that are presented through the Department of State or through the United
States legation at Caracas. Two requisites are thus necessary for this Commis-
sion to examine and decide on a claim owned by an American citizen: First,
That it had not been settled by diplomatic arrangement or by arbitration
between the two Governments; and. second, that it be presented through the
Department of State of the United States or through its legation at Caracas.

What is understood by a claim having been settled or not by arbitration
between the two Governments? In my opinion a claim that has been the object
of an arbitration between the two Governments and which has been disallowed
by a judgment of the arbitral commission charged with its examination, not
having found merits enough on which an award against the Government of
Venezuela could be founded, has been settled. In no other way could the
object of these international commissions be considered as reached, and which
object is to decide in a definite manner the disputes arising between the citizens
of one of the two countries against the other, causing trouble and complaints
in the political relations of both countries. For these reasons treaties and
conventions are made and signed, giving exceptional faculties to mixed courts
composed of judges appointed by the high contracting parties, and in such
virtue the convention made between Venezuela and the United States on the
25th of April, 1866, distinctly contains in its article 5 the following stipulation:

The decisions of this Commission and those (in case there may be any) of the
umpire, shall be final and conclusive as to all pending claims at the date of their
installation. Claims which shall not be presented within the twelve months herein
prescribed, will be disregarded by both Governments, and considered invalid.!

And by article 11 of the convention between the same Governments, of
December 5, 1885, which had for its object the revision of the awards of the
previous commission, and to examine and decide on all claims owned by cor-
porations, companies, or individuals, citizens of the United States, against the
Government of Venezuela, which may have been presented to their Govern-
ment or legation in Caracas before the lst of August, 1868, it was agreed that
“ the decisions of the Commission organized under this present convention
shall be final and conclusive as to all claims presented or proper to be presented
to the former Mixed Commission.”

The explanation given by the Commission of 1890, in the dismissal of the
Woodruff claim. that it was so dismissed without prejudice of other actions of
the claimant, does not mean that it was left pending between the two Govern-
ments. If this meaning should be given to the mentioned decision it would
be contrary to the intended object of the Mixed Commission, which special
object was to finally settle all the pending claims of corporations, companies,
or individuals, citizens of the United States. against the Government of Vene-
zuela.

As it has already been said, the Woodrufl claim was not the object of a
declaration of lack of jurisdiction by any of the two commissions, but of lack

t Treaties and Conventions between the U.S. and Other Powers, 1776-1887,
p- 1143.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WOODRUFF — OPINION OI' VENEZUELAN COMMISSIONER 219

of any foundation that could justify it, and to pretend now that the present
Commission should examine anew the same claim for demand of payment
from the Venezuelan Government of the nominal value of the same bonds
issued by the ““ Eastern Railway Company " and the interest thereon, changing
only the reasons or motives in which the claimant pretends to base the respon-
sibility of the Government of Venezuela, trying to make that responsibility
arise from facts and circumstances that were known to the claimant at the time
he presented it to the two previous mixed commissions, it would be to consent
in the indefinite duration of the claims, as there would not be one claimant
that, having had his claim disallowed. could not present it anew. making new
arguments on facts not mentioned in the previous trials. Such action would
completely destroy the high mission of the arbitration courts, specially in the
international disputes that from their nature require the greatest effictency in
the stability of the judgments and their definite settlement.

The Commissioner for Venezuela does not consider as indispensable, after
what has been said, to make a study of the new foundation on which Mr.
Woodruff bases the same claim presented for the first time against the Govern-
ment of Venezuela, to the Commission of 1867, thirty-five years ago. The
appreciation of the merits of the new arguments has been already made with
a high spirit of equity and with a learned criticism by the Hon. Mr. Findlay,
Commissioner for the United States in 1890, in his opinion on this case. I have
only to add that the claimant has not presented the proof of any new fact that
could in any way change the estimation made by the Commission of 1890,
and which caused the dismissal of the claim; on the contrary, this Commission
has had occasion to examine the documents existing at the department of
fommento, in which is found the decision of the meeting of the shareholders of
the Eastern Railway Company, dated at Caracas, on December 19, 1863, and
by which said railway was surrendered to the Venezuelan Government, and
I have not found in that decision any data showing that said Government did
directly accept the responsibility for the payment of the bondsissued by said
corporation in favor of the first contractors of the works, that were also the
grantees of the same and subscribers for the larger part of the shares. I have
also perused the communication addressed on Septeinber 14, 1865, by said
Henry Woodruff to the secretary of foreign affairs, in which he says:

I have been informed by the Government that my right on the lands, iron rails,
fixed effects, and road materials was perfect and indisputable, and it is so by the
mortgage of security. Not having the conditions of the mortgage complied with,
I have, consequently, perfect right to the ownership of the property. Will the Gov-
ernment now consent so that all things included in the mortgage, after due notice,
be sold at public auction to the best bidder and the proceeds applied to the payment
of the bonds? I only ask for the consent to exercise a right that has not only been
acknowledged by the Government, but insisted on its exercise when they acted
against third party. When the interested parties are perfectly in accord in the
acknowledgment of the rights, it would not only be insane but an offense to incur
the necessary delay and expenses for the judicial foreclosure of a mortgage.

Mr. Woodruff well knew in 1866 his right on the mortgage that secured the
payment of the bonds, and he made no use of that right in the subsequent
years, though the Government of Venezuela presented no difficulty for the
enforcing of such right through the courts. He abandoned the property that
was given him as security. and knowing all the particulars in reference to the
bonds, he presented his claim to the Commission of 1867, pretending to base
the responsibility of the Government of Venezuela on a breach of contract,
and alleged a lack of documents that he affirmed were in the possession of the
Government of Venezuela, while it appears, from the above-mentioned records.
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that on October 8. 1864, Mr. WoodrufT asked for copies of the deed by which
Messrs. J. M. Rojas and Juan Marcano made a cession of the enterprise to
the Government, and of the inventory of the railway made in consequence of
said cession. The opinion of Mr. Findlay could be quoted here: *“ We see no
reason why immediate and effective proceedings might not have been taken
to foreclose or sell the road under the mortgage, which contained full power
of sale.”

Instead of taking this advice or resorting to any legal step to enforce his
claim, either against Clark or under the mortgage. he (Mr. Woodrufl) assumes
at the outset the position that Venezuela. by what we may call the Rojas-
Marcano retrocession had obliterated or rather merged the corporation. and
in doing so had assumed the liability of paying the face value of its bonds,
with accrued interest (o date.

Venezuela had nothing more than an equity of redemption. and had any indivi-
dual reccived the assignment it would never have been contended that he became
personally hable [or the debts of the concern. * *

Venezuela neither issued nor indorsed the bonds 1in question. They were 1ssued
by the parties themselves, and unless business is done on different principles in
Venezuela than in other parts of the world we must believe that Flanagan, Bradley,
Clark & Co., by virtue of the potential ownership of a majority of the stock and
their general relations to the enterprise under the construction contract, must have
had an equal voice with their associates in the issue of the bonds. When they received
them, at least, there could have been no pretense that Venezuela was responsible.
Neither by the terms of the concession nor by any contract or connection, direct
or remote, express or implied, with the transaction has she assumed any responsi-
bility. * * * Why the claimant did not proceed to make good his debt out of
the mortgage security he held, instead of pursuing the claim against the Government
upon the theory of merger, is altogether unexplained either by the papers or any-
thing that was said at the arguments.!

Has not this claim been already settled by arbitration?

This court of equity could also consider the question whether the bonds
represented a nominal value equivalent to the real amount of the debt which
caused them to be issued, as it must be remembered that said bonds were
issued by agreement between Flanagan, Bradley, Clark & Co., both as original
grantees of the enterprise and as contractors, that were to receive a number of
shares that represented the largest part of the capital of the company, in payment
of their credit as constructors; and that when the 90 bonds for $ 1,000 each
were 1ssued Messrs. Rojas and Marcano retained 35 of them that represented
the credit of C. Congreve & Co., of New York. amounting to $19,264.39
(Venezuelan pesos), owed to them for rails. This sum represented one-half
of the nominal value of the bonds. Neither Flanagan, Bradley, Clark & Co.,
nor Woodruff presented to the previous commissions, nor has the latter presented
to this, any proof that the nominal value of the bonds correspond to the just
value of the effects and materials for which payment they were a security.
All these considerations were, doubtless, the reasons why the Cormmission of
1890 considered in justice and equity without foundation the pretension to
make the Government of Venezuela responsible for the value of the bonds in
question and for the interest thereon. and caused the claim of Henry Woodruff
to be disallowed.

For the above reasons it is my opinion that said claim has already been the
object of a judgment of the Mixed Commission of 1890 and was dismissed for
lack of foundation, and therefore this Commission should entirely disallow

I Opinions American - V'enezuelan Claims Commussion, 1890, p. 445.
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it for want( of jurisdiction to reconsider a case that has been already definitively
settled by the Arbitral Commission of 1890.

BARGE, Umpire : 1

A difference of opinion having arisen between the Commissioners of the
United States of America and the United States of Venezuela, this case was
duly referred to the umpire.

The umpire having fully taken into consideration the protocol and also the
documents, evidence, and arguments, and likewise all the communications
made by the two parties. and having impartially and carefullv examined the
same, has arrived at the following decision:

Whereas in this case the United States of America presents the claim of
Henry Woodruff to recover the face value of 46 bonds of § 1.000 United States
currency each. together in the sum of § 46.000. with interest at 9 per cent per
annum from July 24. 1860; and

Whereas these 46 bonds form part of the 90 bonds of § 1,000 United States
currency which José M. Rojas and Juan Marcano, as president and treasurer
of what they called the ‘ Eastern Railroad Company.” issued by order of
Flanagan. Bradley. Clark & Co.. and which bonds were secured by a first
mortgage on the said Eastern Railroad and all the buildings. effects, and lands
which may now or hereafter belong to said company as per grant of the Govern-
ment of Venezuela, bearing date of January 8. 1859; and

Whereas this grant was made by the same contract by which the Govern-
ment of Venezuela did grant to said Juan Marcano and others a charter for
the construction of a railroad from the city of Caracas to Petare, with the
privilege of extending the same, and authorizing the organization of a company
or corporation for the purpose of building and equipping the same; and

Whereas on the 19th of December. 1863. said José M. Rojas and Juan Mar-
cano made a cession of all the rights of the railroad company to the Government
of Venezuela. which the Government transferred the same to one Arthur
Clark by contract of the 20th of April, 1864, this contract being annulled later
on and the right of the railroad company returning thereby to the Government.

Whereas therefore the question of the liability for the bonds issued through
the so-called ** Eastern Railroad Company ” and secured by mortgage on all
the belongings of said company, involving the questions on the rights and
duties of this company. and the scope of the transfer of these rights and duties
from the company to the Government. from the Government to Arthur Clark,
and from Arthur Clark back to the Government, centers in the question about
the original rights and duties of said company arising from the contract by
which the concession for the railroad and the permission for the organization
of the company was granted. this contract has in the first place to be con-
templated.

Now whereas article 20 of this contract reads as follows:

Doubts and controversies which at any time might occur in virtue of the present
agreement shall be decided by the common laws and ordinary tribunals of \ene-
zuela, and they shall never be, as well as neither the decision which shall be pro-
nounced upon them, nor anything relating to the agreement, the subject of
international reclamation;

And whereas this claim to recover from the Venezuelan Government the
face value of the bonds issued through the president and treasurer of the
Eastern Railroad Company based on the hypothesis of a transferring of the
rights and duties of that company to the Government of Venezuela, doubts

1 For a French translation see: Descamps - Renault, 1903, p. 343.
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and controversies on the liability of the Venezuelan Government in this question
must be regarded as doubts and controversies which occur in virtue of said
agreement. and certainly are * relating to that agreement.”

Wherefore they must be considered as being meant by the contracting
parties never to be transferred for adjudication to any tribunal but to the
ordinary tribunals of Venezuela, and to be there determined in the ordinary
course of the law; and

Whereas bondholders — at all events the original bondholders from whom
the later owners and possessors derive their rights — before accepting these
bonds knew — certainly ought to know, and must be supposed to know — on
what foundation stand the power and the solidity to which they give credit
by accepting these bonds;

Whereas at all events those who accept bonds of a company or corporation
know — certainly must be supposed to know — the statutes and conditions
from which this company or corporation derives its powers and rights and —
as to these bonds — to have adhered to them in regard to the bondhclders as
well as in regard to the company or corporation the articles of the fundamental
agreement have to be applied.

Furthermore, whereas certainly a contract between a sovereign and a citizen
of a foreign country can never impede the right of the Government of that
citizen to make international reclamation, wherever according to international
law it has the right or even the duty to do so. as its rights and obligations can
not be affected by any precedent agreement to which it is not a party;

But whereas this does not interfere with the right of a citizen to pledge to
any other party that he, the contractor, in disputes upon certain matters will
never appeal to other judges than to those designated by the agreement, nor
with his obligation to keep this promise when pledged, leaving untouched the
rights of his Government, to make his case an object of international claim
whenever it thinks proper to do so and not impeaching his own right to look
to his Government for protection of his rights in case of denial or unjust delay
of justice by the contractually designated judges;

Whereas therefore the application of the first part of article 20 of the aforesaid
agreement is not in conflict with the principles of international law nor with
the inalienable right of the citizen to appeal to his Government for the protec-
tion of his rights if it is in any way denied to him, equity makes it a duty to
consider that part of article 20 just as well as all other not unlawful agreements
and conditions of said contract wherever that contract is called upon as a source
of those rights and duties whereon a claim may be based.

Now, whereas it might be said, as it was said before, that by the terms of the
protocol the other party, viz, the Government of Venezuela, had waived her
right to have questions arising under the agreement determined by her own
courts, and had submitted herself to this Tribunal it is to be considered that
even in the case of this claim as a claim against the Venezuelan Government,
owned by an American citizen, being a claim that is entitled to be brought
before this Commission, the judge, having to deal with a claim fundamentally
based on a contract, has to consider the rights and duties arising from that
contract, and may not construe a contract that the parties themselves did not
make, and he would be doing so if he gave a decision in this case and thus
absolved from the piedged duty of first recurring for rights to the Venezuelan
courts, thus giving a right, which by this same contract was renounced, and
absolve claimant from a duty that he took upon himself by his own voluntary
action; that he has to consider that claimant knew. at all events ought to have
known, when he bought the bonds or received them in payment, or accepted
them on whatsoever ground, that all questions about liability for the bonds
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had to be decided by the common law and ordinary tribunals of Venezuela,
and by accepting them agreed to this condition; and

Whereas it does not appear that any appeal of that kind was ever made to
the Venezuelan courts, it must be concluded that claimant failed as to one of
the conditions that would have entitled him to look on his claim as on one on
which a decisive judgment might be given by this Commission; and

Whereas, therefore, in the consideration of the claim itself it appears out of
the evidence itself, laid before the Commission, that claimant renounced — at
all events adhered to the renunciation of — the right to have a decision on the
claim by any other authority than the Venezuelan judges and pledged himself
not to go — at all events, adhered to the promise of not going — to other
judges (except naturally in case of denial or unjust delay of justice, which was
not only not proven, but not even alleged) and that by the very agreement
that is the fundamental basis of the claim, it was withdrawn fiom the juris-
diction of this Commission.

Wherefore, as the claimant by his own voluntary waiver has disabled himself
from invoking the jurisdiction of this Commission, the claim has to be dismissed
without prejudice on its merits. when presented to the proper judges.
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