24 May 1989

REPUBLIC OF KOREA - RESTRICTIONS ON IMPORTS
OF BEEF - COMPLAINT BY NEW ZEALAND

Report of the Panel adopted on 7 November 1989
(L/6505 - 365234)

INTRODUCTION

1.  In August 1988 New Zealand and the Republic of Korea held Article XXII1:1 consultations
concerning Korea sbeef import restrictions. These consultations did not lead to amutually satisfactory
solution. New Zeadand therefore requested the Council to establish a pandl to examine the matter
(L/6354).

2. Atits meeting on 22 September 1988, the Council agreed to establish a panel and authorized
its Chairman to designate the chairman and members of the Panel in consultation with the parties
concerned (C/M/224, item 4). Austraia, Canada, the European Community and the United States
each reserved their right to make a submission to the Panel.

3.  Thefollowing terms of reference were agreed upon:
"To examine, in the light of the relevant GATT provisions, the matter referred to the
CONTRACTING PARTIES by New Zealand in document L/6354 and to make such findings
as will assist the CONTRACTING PARTIES in making the recommendations or in giving the
rulings as provided for in Article XXIlII:2."

4.  Inconsultationsbetween the partiesit was agreed that the Panel would havethe same composition
as the Australian/Korean Panel and the United States/Korean Panel agreed upon earlier, as follows:

Chairman: Mr. Chew Ta Soo

Members: Ms. Yvonne Choi
Mr. Piotr Freyberg

5. ThePane met with the parties on 1 December 1988 and on 16 January 1989. It received third

country submissionsfrom Australia, Canadaand the United States. Their viewsare summarized below
in paragraphs 94-105. The Panel submitted its report on the dispute to the parties on 25 April 1989.

PROCEDURAL QUESTIONS

6. Initsfirst submission to the Panel, the Republic of Korea argued that the complaint had been
improperly brought under Article XXIII of the GATT and that the Panel should therefore declare it
inadmissible. Korea requested that the Pandl rule on the issue of admissibility prior to considering
the merits of the complaint.

7.  Korea put forward the following arguments for its request: since its accession to the GATT,
Korea had applied restrictions on beef, among other products, under Article XVIII:B. Korea had
regularly held consultations about these restrictions pursuant to Article XVI11:12(b), under the aegis
of the GATT' s Balance-of -Payments Committee. The most recent report of this Committee wasissued
as BOP/R/171 (1987). A new round of consultations was scheduled to take place in June 1989.
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8.  Koreaalso argued that the Genera Agreement made specific provision for acomplaint procedure
in Article XV1I11:12(d) if, despite the multilatera surveillance exercised pursuant to other provisions
of Section B of Article XVIII, a contracting party wanted to challenge the consistency of restrictions
that had been applied under this Section.

9.  Koreafurther noted that the complaint procedures of Article XVI11:12(d) and Article XXII1 differed
in severa important respects. For example, under Article XVII1:12(d), the complainant must make
a prima facie showing that the disputed restrictions were inconsistent with the provisions of
Article XVIII:B. On the other hand, Article XXIIl merely required a showing of nullification or
impairment of benefits of the complainant, which was not dependent on a showing of inconsistencies
with the General Agreement. There were vaid reasons for these differences. When countries applied
restrictions under Article XVI11:B and held regular consultations concerning these measures with a
qualified GATT Committee that took into account the relevant findings of the International Monetary
Fund, they had a legitimate expectation that these measures could not simply be challenged under the
relatively loose requirements of Article XXII1 regarding nullification or impairment. Otherwise, the
exercise of multilateral surveillance pursuant to Article XVI1I1:B became meaningless.

10. The Pand decided to make an immediate ruling on the question of admissibility as requested
by Korea, as follows:

"After deliberation the Panel came to the same conclusion as in the case of the
United States/Korean Panel and in the case of Australian/Korean Panel, namely that it clearly
has a mandate to examine the merits of the case in accordance with its terms of reference. The
Panel aso found that it cannot accede to the request of the Republic of Korea. The following
considerations were taken into account by the Panel in arriving at its conclusions:

(& Atthe GATT Council in September 1988, New Zeadand requested the establishment of a
panel under Article XXI11:2. The Republic of Korea agreed to this request. Asis customary,
the Pand was set up by the GATT Council by consensus. The Republic of Korea is a party
to the consensus to set up the Panel under Article XXI11:2.

(b) Theterms of reference given to the Panel, and agreed to by the partiesaswell asthe Council,
require the Panel to examine, in the light of the relevant GATT provisions, the matter referred
to the CONTRACTING PARTIES by New Zeaand in document L/6354, and to make such
findings as will assist the CONTRACTING PARTIES in making the recommendations or in giving
the rulings provided for in Article XXIII:2.

(c) Theterms of reference do not give the Panel authority to rule on the admissibility of the
clam.”

FACTUAL ASPECTS

11. The case before the Pandl concerned measures maintained by the Republic of Korea on imports
of beef (CCCN 02.01).

@ Generd
12.  Sinceits accession in 1967, Korea has maintained baance-of-payments (BOP) measures on various
products. Since that year, and to date, Korea' s BOP restrictions have been subject to regular review

by the BOP Committee. During this period, Korea had abandoned or relaxed restrictions on some
products. By 1988, restrictionsfor which Koreaclaimed BOP cover were still maintained on 358 items,
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including beef. In 1979, the Korean tariff on beef was reduced from 25 per cent to 20 per cent and
bound at that level. Korean beef importsincreased from 694 tons (product weight) in 1976 to 25,316
tons in 1981, 42,329 tons in 1982 and 51,515 tons in 1983.% Increased beef supplies, due to rising
domestic production and the higher level of beef imports, resulted eventualy in faling prices on the
Korean domestic market and mounting pressures from Korean beef farmers for protection from the
adverse effects of beef imports.

13. In October 1984, Korea ceased issuing tenders for commercial imports to the general market,
and in May 1985 orders for imports of high-quality beef for the hotel market also ceased, leading to
avirtual stop of commercia beef imports. These measures were neither notified to, nor discussed
in, the BOP Committee. Between May 1985 and August 1988, no commercia imports of beef took
place. Koreapartidly reopened its market in August 1988, permitting up to 14,500 tons (product weight)
of beef to be imported before the end of the year. For 1989, a quota of up to 39,000 tons had been
announced.

(b) Korea s balance-of-payments consultations

14. At thelast meeting of the BOP Committee in December 1987, "the Committee took note with
great satisfaction of the improvement in the Korean trade and payments situation since the last full
consultation".? "The prevailing view expressed in the Committee was that the current situation and
outlook for the balance of paymentswas such that import restrictions could no longer be justified under
Article XVII1:B. Theconditionslaid down in paragraph 9 of Article X V111 for theimposition of trade
restrictions for balance-of-payments purposes and the statement contained in the 1979 Declaration on
TradeMeasures Taken for Balance-of-Payments Purposesthat ' restrictivetrade measuresarein general
an inefficient means to maintain or restore baance-of-payments equilibrium' were aso recalled. It
also noted that many of the remaining measures were related to imports of agricultura products or
toparticular industria sectors, andrecalledtheprovision of the 1979 Declarationthat ' restrictiveimport
measures taken for balance-of-payments purposes should not be taken for the purpose of protecting

a particular industry or sector'".

15. Therefore, the BOP Committee "stressed the need to establish a clear timetable for the early,
progressiveremoval of Korea srestrictivetrade measuresmaintai ned for bal ance-of-paymentspur poses.
It welcomed Korea' s willingness to undertake another full consultation with the Committee in the first
part of 1989. However, the expectation was expressed that Korea would be able in the meantime to
establish a timetable for the phasing out of balance-of-payments restrictions, and that Korea would
consider aternative GATT justifications for any remaining measures, thus obviating the need for such
consultations. The representative of Korea stated that he could not prejudge the policy of the next
Government in this regard".®> Moreover, members of the Committee had stated that "they did not
necessarily expect Korea to disinvoke Article XVI1II:B immediately ...".

16. Economic indicators in Korea since its latest BOP consultations showed a continuation of the
favourable economic situation of the recent past. Economic growth for the
period January-September 1988 was expected to have reached 12 per cent as compared to the same
periodin 1987. Terms of trade improved by 2.5 per cent during the first nine months of 1988 while
unemployment dropped from4 per centin 1985t02.6 per cent for theperiod January-September 1988.
As regards BOP, the current account for the first nine months of 1988 showed a favourable balance

'Figures provided by the Republic of Korea.
*The last full consultation before 1987 was held in November 1984.
*The full text of the Balance-of-Payments Committee's conclusions is set out in Annex |.
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of US$14.1 hillion, compared to US$9.9 billion for the whole year of 1987. Officid reserves (gross)
passed from US$3.6 billion at the end of 1987 (enough to finance 1.1 months of imports) to
US$12.3 billion at the end of 1988 (3 months of imports). Finally, the ratio of external debt to GNP
decreased from 30 per cent in 1987 to 20.4 per cent for the period January-September 1988.4

(c0 Korean beef production and imports

17. Duringthelate 1970 sand early 1980's, Koreaadopted anumber of policiesdesigned to promote
acattle herd build-up. These measures included banning the slaughter of all bulls under 350 kg. and
cows of less than six years of age. In addition, Korea began to import large quantities of beef for
domestic consumption. Finaly, Korea undertook an expansion of credit to help cattle farmers build
up their herds and provided producer incentives (5,000 won per head) for female calves. The credit
programme and restrictive slaughter rules led to a sharp increase in imports of live cattle and beef.
Korean live beef cattle importsincreased from 8,138 head in 1979 to a peak of 67,706 head in 1983.
During this period, Korean beef imports averaged 30,330 metric tons® (product weight).

18. Thesuccessof theKorean programmeledtoastrongincreasein domestic cattlenumbers. Official
Korean statistics showed that the beef cattle inventory nearly doubled between 1982 and 1986. The
total beef inventory increased from 1,312,000 head on 1 January 1982 to 2,553,000 head on
1 January 1986. This build-up in cattle inventories eventually led to falling cattle prices. Livestock
market prices for Korean native cattle (400 kg.) rose to a peak of 1.57 million won per head
in February 1983 and then began to fal throughout 1984-1986, eventually reaching alow of 0.92 million
won per head in February 1987.6 The decline in cattle prices led to reduced profitability for cattle
farmers.

(d) Korean beef import régime

(i) Import system prior to 1 July 1987

19. Prior to 1 July 1987, Kored s beef imports were governed by the Foreign Trade Transaction
Act (as amended) which cameinto forcein 1967. The Foreign Trade Transaction Act provided, inter
dlia, that the Minister of Trade and Industry was obliged to publicly notify the classification of (a)
automatic approva importitems; (b) restricted approval items; and (c) prohibited items. For restricted
items, the Minister was required to lay down procedures controlling their import, including any
restrictionson quantity. Thesearrangementswere published in aconsolidated public notice (the Export
and Import Notice). Meat and edible offalswereclassified in 1967 asrestricted itemsfor the purposes
of the Foreign Trade Transaction Act. As restricted products, beef could be imported on the
recommendation of the Nationa Livestock Cooperatives Federation (NL CF) subject to the guidelines
of the Ministry of Agriculture, Forestry and Fisheries (MAFF), which controlled the quota alocation.
If import levels became too high in relation to the level of consumption, imports could be adjusted
or suspended.

“Figures derived from tables in Annex I1.
°*Korean figure.
®Figures derived from National Livestock Cooperatives Federation statistics.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



20. Under the Foreign Trade Transaction Act, the Republic of Korea handled beef imports via two
separate mechanisms.  One mechanism was concerned with imports of beef for general domestic
consumption and generally covered more than 90 per cent of beef imports. These were administered
by the NL CF which was established in 1981 by the Livestock Cooperative Law. It had the following
functions: (&) administration of a Livestock Development Fund (funded by import levies and direct
government contributions) with a prime responsibility of providing concessiona loans to livestock
farmers, (b) establishment of livestock markets; (c) intervention in the domestic market to stabilize
prices through the purchase or sde of stocks; (d) import operations; (e) supply of farming material;
(f) marketing of livestock products; (g) general banking business; and (h) extension services. The
NLCF imported beef for the genera market through a tender system, according to the MAFF's
guidelines. Some of the imported beef was processed by the NLCF into packed beef, and some was
released to a private entity called Korea Cold Storage Co., at prices lower than those of the domestic
wholesale market in order for the latter to produce packed beef. The margin between the wholesale
release price and the NLCF' s costs, including the purchase price of imported beef, duty and handling
charges, was alocated to the Livestock Development Fund.

21. The second mechanism was concerned with imports of high-quality beef for hotels and was handled
by the Korean Tourist Hotel Supply Centre (KTHSC) between 1981 and 1985. The KTHSC, an
organization representing Korea' smajor tourist hotels, was established in 1972, under thejurisdiction
of the Ministry of Transportation, to import goods solely for tourist hotels. After application from
the KTHSC, the Ministry of Transportation would forward the demand for beef importsto the MAFF.
The KTHSC paid alevy of 2 per cent of the c.i.f. price of the imported beef to the NLCF for the
Livestock Development Fund. The import operations of the NLCF were virtualy suspended
in October 1984 and those of the KTHSC in May 1985.

(ii) Current import system

22.  On 1 July 1987, the Foreign Trade Transaction Act was superseded by the Foreign Trade Act
(Law No. 38950f 31 December 1986). A new organizationwasestablished by the K orean Government,
the Livestock Products Marketing Organization (LPMO), with effect from 1 August 1988. This
organization administered on an exclusive basis the importation of beef within the framework of
guantitative restrictions set by the Korean Government. According to its current by-laws, as amended
on 29 December 1988, the LPMO was to:

- stabilizethe prices of livestock products through smooth adjustment of supply and demand,
supporting thereby, and at the same time, both livestock farmers and consumers; and

- contribute to improving the balance of payments.

Themain function of the LPM O was the administration of the quotarestrictions set by the government.
The LPMO's board of fifteen directors included the following representatives:
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President, NLCF

Director-Generdl, Livestock Bureau, MAFF

Chairman, Pusan Livestock Cooperative

Vice-President for Marketing, National Agricultural Cooperative Federation
Chairman, Bagkam Agricultura Cooperative

President, National Headquarters for Korea Dietary and Life Improvement Campaign
Chairman, Korea Dairy and Beef Farmers Association

Professor, Livestock College, Kunkook University

Research Director for Agricultura Development, Korea Rura Economic Institute
Professor, College of Agriculture, Seoul National University

President, LPMO

Chairman, Tourist Hotd Subcommittee, Korea Tourism Association

Chairman, Korea Restaurant Association

Chairwoman, Korea Federation of Housewives Club

Senior Vice-President, Korea Consumers Protection Association

23.  Under the current import arrangements, the MAFF sets a maximum import level on the basis
of various criteria such as estimated domestic beef production and estimated domestic consumption.
In 1988, the LPMO imported the beef through a system of open tenders and resold a major part of
it by auction to the domestic market.

24. Before reselling the imported beef either through the wholesale auction system (61.2 per cent
of total volume) or directly (38.8 per cent), for instance to hotels, the LPMO added its costs and a
profit margin. Between August and October 1988 the LPMO imposed an announced base price under
which the meat was not sold at the wholesale auction. Since October, no explicit base price had been
announced ontheunderstanding that acertain base pricelevel had to berespected. After having deducted
its overhead, the difference between the import contract price and the auction price (or derived direct
sale price) was paid into the Livestock Development Fund. This difference varied from one month
to another, and also for different types of beef, but was on average approximately 44 per cent in the
period August to November 1988.

MAIN ARGUMENTS

Genera

25. New Zedand argued that the Republic of Korea s restrictions on the import of beef constituted
a prima facie breach of Kored s obligations under Articles XI:1 and 11:4 of the General Agreement,
that such measures nullified or impaired benefits accruing to New Zeaand directly or indirectly under
the Agreement, and that the Panel would be fully justified in suggesting to the CONTRACTING
PARTIES that they recommend that the Republic of Korea bring their import regime relating to the
meat of bovine animals into conformity with the General Agreement. New Zealand further argued
that these restrictions could be justified neither under the exceptions of Article X1:2 nor under those
of Article XVII1:B, nor any other provision of the GATT.

26. The Republic of Korea argued that its restrictions on beef imports were covered by the
bal ance-of -payments (BOP) provisions of Article XVIII:B and thus permissible under the GATT.
Furthermore, New Zealand's complaint could not be reviewed under the standards of Article XXIII
in view of the standards and procedures in Article XVI111:12(d).
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Article X1:1

27. New Zealand argued that, according to Article X1:1, Korea was entitled to maintain its bound
duty of 20 per cent on imports of the meat of bovine animals. However, Korea retained a web of
additional restrictions that severely depressed the level of imports beyond that which would pertain
were only the 20 per cent duty to be levied, and aso seriously distorted the pattern of trading
opportunities within these severely depressed overall levels of imports. These additional restrictions
were clearly contrary to the provisions of Article XI:1.

28. New Zedand argued that the suspension of import licences for dmost four yearsfrom 1984 to 1988
constituted an effective prohibition on imports. This was so even during the early period of the
prohibition when, for seven months, Korea allowed some imports to enter the tourist hotel sector.
The Panel Report " Japan - Restrictions on Imports of Certain Agricultural Products'’ established that
where imports were confined to a certain segment of the market and not permitted to enter the general
commerce of theimporting country, a de facto prohibition could be said to exist. When Korea, seven
monthslater, closed eventhehotel trade, it wasthussimply reinforcingwhatin GATT termswasal ready
a de facto import prohibition on beef. Such restrictions were contrary to the letter of Article XI:1.

29. It was not necessary in terms of Article X1:1, New Zealand asserted, to consider whether the
recent authorization of imports had in fact terminated the de facto import prohibition maintained for
four years. Such was the complexity of current Korean restrictions operated by the LPMO that it was
extremely doubtful whether it could be said that all imports of themeat of bovine animalscould currently
enter the genera customs tariff territory of Korea. However, Article XI:1 referred not ssimply to
prohibitions but dso to "redtrictions’ other than bound duties. In considering events since limited imports
were resumed in August 1988, the questions were thus: (@) did Korea continue to adopt measures,
additiona to the 20 per cent tariff rate, which restricted imports? and (b) were such measures
inconsistent with accepted interpretations of Article X1:17?

30. Theanswer to both questions, New Zealand believed, was affirmative and flowed directly from
the description of the Korean import regime, the essentia features of which had remained the same
before the import prohibition, during the prohibition and under the present import regime. First, the
fact that imports were restricted by administrative/political decisionsto aceiling - any ceiling - beyond
which import licences would not be issued in 1988 indicated the existence of arestriction in addition
to the bound tariff. Thiswasaprimafaciebreach of Article XI:1. Therestrictions not only depressed
the leve of imports, they aso restricted the types of beef imports. The binding on item 0201.10 in
the Korean schedule related to all imports of the meat of bovine animals. There was no distinction
in this tariff item between so-called "high-quality" and other beef, or between "grain-fed" and
"grass-fed", or between different cuts or specifications of meat. The obligation to apply only the
restriction of a20 per cent tariff applied to all imports of the meat of bovine animals. Yet, there was
amorass of additiona restrictions drawing such distinctions, imposing prices at which the product
could be sold onto the domestic market, and dictating when imports could take place. These were
all made effective through the LPMO, which had a monopoly over beef imports.

31. These restrictions conflicted directly with Korea's obligations under Article X1:1 because the
LPMO was clearly astate-trading enterprise within the meaning of Article XVI1I, and the Interpretative
Note to Article X1:1 stated that: "... the terms "import restrictions’ ... include restrictions made
effective through state-trading operations". In brief, such restrictions were prohibited.

L/6253, page 68.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



32. New Zealand argued that the LPMO, established under the legidlative authority of the Foreign
Trade Act 1986, had a monopoly on the import of beef. Although the LPMO was not a state-owned
enterprise it was covered by the provisions of Article XVII since in 1960 a Panel on State-Owned
Enterprises concluded that " [n]ot only State enterprises are covered by the provisions of Article XVII,
but al enterprises which enjoy "exclusive or specia privileges'.® Since an import monopoly was
an "exclusive or special privilege"', the LPMO was an enterprise of the type covered by Article XVII.
Restrictions made effective through its operations were thus of the type captured by the Interpretative
Noteto Article XI:1. Thecurrent restrictionswhich were madeeffective by theoperationsof theL PMO
since August 1988 therefore meant that Korea remained as much in conflict with its obligations under
Article X1:1 as when all imports were suspended.

33. Koreadid not deny that the beef restrictions maintained by Koreawere contrary to the provisions
of Article XI but claimed that they were justified under Article XVIII:B. Moreover, Korea argued
that it wasimportant to stressthat the L PM O mechanism did not represent aseparateimport restriction.
The LPMO simply had no authority to set or modify quantitative limitations on beef imports. Nor
was the LPMO charged with making recommendations to the government on the appropriate level of
imports. Rather, the LPMO administered the importation of beef within the framework of quantitative
restrictions set by the Korean Government. Since the LPMO was just an implementing mechanism,
the LPMO' sobjectives did not affect the justification of the Government' srestrictions on beef imports.

Article Il

34. New Zedand argued that the relevant legal consideration, asfar as Article 11:4 was concerned,
was the size of the mark-up on imported beef and whether this mark-up was "in excess of the amount
of protection provided for in (Korea's) schedule'. That latter protection was 20 per cent. The fact
that (for a certain percentage of sales of product for which LPMO had monopoly import rights) onward
selling occurred via an auction system did not modify the obligation to limit the margin of protection
to 20 per cent (with due allowance for costs, etc.). This was the inescapable consequence of having
accepted a GATT binding. It was no defence to argue that there was an "auction” system involved.
In any case, the auction system at wholesale level was not operating in a free market. There was a
monopolistic supplier exercising its market power by means of the auction system. Where the right
to import was in the hands of asingle seller, an auction arrangement wasin fact ahighly potent device
to maximize returns from a monopolistic market power. Apart from this, 63 per cent of grass fed
beef was sold directly quite outside the auction system, and the attempted "defence" of an "auction
system” could not even be resorted to for these sales.

35. Asthe Canadian Liquor Panel® had made clear, New Zealand further argued, the defence that
"revenue maximization" was a "norma commercial consideration" was rejected. The panel there
considered that a" monopoly profit margin on imports resulting from policies of revenue maximization
(by provincia liquor boards) could not normally be considered as a "reasonable margin of profit" in
the sense of Article 11:4". Based on areading of Article I1:4 and Article 31 of the Havana Charter,
the Canadian Liquor Panel considered that "a reasonable margin of profit was a margin of profit that
would be obtained under norma conditions of competition (in the absence of a monopoly)".

®8BISD, 95180 paragraph 8.
°Import, Distribution and Sale of Alcoholic Drinks by Canadian Provincial Marketing Agencies,
L/6304.
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36. New Zedand considered that the protection afforded by the LPMO clearly restricted trade in
the bound item. More specificaly, while New Zeaand had not won any of the first few tenders from
the LPMO™, New Zealand understood that the LPMO applied atype of surchargeto all imported beef
leaving its storage facilities to ensure that the price on imported beef was the same as the domestic
price. Reportedly, such mark-ups had, on occasion, been very substantial. According to Korean
end-users, the LPMO imposed a surcharge of 20-200 per cent of c.i.f. value on top of the 22.5 per
cent tariff and tax. Estimates made by New Zealand for the period August-November 1988 indicated
mark-ups on grass fed beef in the order of 47.1 per cent to 133.6 per cent. For instance, beef which
had an average November tender price of 1,589.9 won/kg was, New Zeadland estimated, released to
the NLCF at a price as high as 5,384 won/kg. The margin between the landed cost (even alowing
for relevant charges, etc.) and the wholesae price was considerable. New Zealand was aware of at
least one examplewhereanimport shipment with atender price of US$4,000/ton was auctioned through
the LPMO at US$10,000 in mid-1988. That which was not auctioned was released to the trade at
US$7,953 by late 1988. Even the very selective information produced by Korea indicated that the
11 November auction prices for two of the three categories reflected a 41.7 per cent and 30.9 per
cent mark-up. The application of mark-ups over and above the amount of protection provided in the
Korean Schedule constituted a clear violation of Article 11:4.

37. Korearepliedthat aslongasit maintained quantitativerestrictionsjustified under Article XVI1I1:B,
these had to be administered. That wasto say, theserestrictions had to be all ocated among the different
suppliers. Article XVIII:Breferredto Article X111, which laid down principlesto avoid discrimination
among foreign supplierswho wanted to export beef to the country that applied quantitativerestrictions.
Article X111l was not the only standard that a country had to observe when it imported products which
it had subjected to restriction. The importing country had to continue to observe its tariff bindings
aswell, evenif it had GATT justification to subject the products concerned to quantitative restrictions.
Thus, while Article XVI1II permitted a country to impose quantitative restrictions for BOP reasons,
it did not make allowance for surcharges that increased import duties above the level bound in GATT.
This was clearly established by the working party that reviewed the tariff surcharge imposed by the
United States for BOP reasons in 1971.1*

38. Consequently, Korea argued, assuming that Korea was entitled to maintain quantitative restrictions
under Article XVII1I:B, thenthe LPMO' s administration of these restrictionswas subject to two GATT
requirements: first, the LPMO had to administer these consistently with Article XIl1; second, the
LPMO could not impose surcharges on beef imports that exceeded Kored s tariff on beef which had
been bound pursuant to Article Il. These were the relevant standards for this Panel's review of the
LPMO's operation. Korea explained that quota shares were allocated to the foreign suppliers who
submitted thelowest bid to the tender which the LPMO had issued. Furthermore, when the successful
bidder exported the beef to Korea, this beef was subject to the bound customs duty of 20 per cent.
In addition, 2.5 per cent was levied pursuant to the National Defence Tax Law. This extralevy was
not inconsistent with the GATT, because the levy applied across the board, to foreign and domestic
goods alike and even to the income of wage earners. No other taxes, levies or charges were applied
on imports of beef. Furthermore, Korearecalled that virtualy all imported beef was resold through
wholesale market auctions or at prices that were equivaent to or lower than an auction-based price
average for imported beef. Thus, the LPMO's operation was consistent with Article I1.

19Some tenders had, subsequently, been awarded to New Zealand.
"United States Temporary Import Surcharge, BISD 185/213, 223.
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Article X

39. New Zedand dleged that Korea s administration of beef import restrictions violated the provisions
of Article X, which required contracting parties to publish promptly al rulings and requirements
pertaining to restrictions on imports™... to enable governments and tradersto become acquainted with
them". New Zealand considered that there had been a noticeable lack of transparency in the
administration of Korean measures affecting beef imports.

Article X111

40. New Zeadand argued that the Interpretative Note to Article XI referred to above applied also
to Article XIlI1, i.e., the LPMO and its predecessors (NLCF, KTHSC) had to be operated in a way
consistent with Article XI1I. Thismeant, inter aia, that the restrictionsimposed by such state-trading
enterprises had to conform to the requirement in paragraph 3(b) to give"... public notice of the tota
quantity or value of the product or products which will be permitted to be imported during a specified
future period ...". For the same reasons as discussed above in relation to Article X, New Zeadand
considered that Korea had been in breach of its obligations under this provision of the General
Agreement.

41. Korea submitted that the withdrawa of the intensification measures, and the import levels
established for 1988 and 1989 had been widely publicized, both in Korea and abroad. Furthermore,
the LPMO' stenders, implementing the quota shares, had been easily filled and no complaint had been
raised by traders about the LPMO's import formalities.

Article XVI111:B

(& Procedura aspects

42. The Republic of Korea argued that New Zealand could not challenge the compatibility with the
GATT of Kored srestrictionsunder Article XXI11 becauseof the existence of special review procedures
in Article XVI11:B as well as the actual results of these review procedures. Koreareferred to arecent
panel case® in which the United States had challenged tariff preferences on citrus fruit granted by the
European Community to certain Mediterranean countries with whom it had concluded free trade
agreements. The Community argued in that case that the United States complaint was inadmissible
under Article XXIII. It referred to Article XXI1V:7 which in the Community's view represented the
exclusive mechanism to review the consistency of the tariff preferences and the underlying free trade
agreements with the GATT. The panel admitted the United States complaint, but refused to consider
its merits under Article XXI11:1(8). Instead, the pane reviewed the merits of the United States complaint
exclusively under Article XXI111:1(b), limiting its review to the issue of "non-violation" nullification
or impairment.

43. Korea therefore argued that New Zealand would have to make a showing of "non-violation"
nullification or impairment. Referring totheabove-mentioned panel casein whichthepanel considered
that "the practice, so far followed by the CONTRACTING PARTIES never to use the procedures of
Article XXII1:2 to make recommendations or rulings on the GATT compatibility of measures subject
to specia review procedures was sound"*?, thus ruling out the consideration of the United States
complaint under paragraph 1(a) of Article XXIIl, Koreaargued that if Article XXI1V:7 was deemed
a specia review procedure as in the above-mentioned case, Article XVI11:12 afortiori set forward
such procedures.

2European Community - Tariff Treatment on Imports of Citrus Productsfrom Certain Countries
in the Mediterranean Region, L/5776, 7 February 1985. This report was not adopted by the GATT
Council.

¥ dem, paragraph 4.16.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



-11 -

44.  The above-mentioned principle was self-evident according to Korea. If measures were subject
to GATT review pursuant to special procedures, it made no senseto allow them to be challenged under
Article XXIII as well. Such duplication wasted the resources of all concerned, in particular of the
GATT bodiescharged with thespecia review, and of thecountry whose measureswere being examined.
Moreover, to the extent the standards of review under Article XXIII weredifferent from the standards
applied to the specia review procedures, review under Article XXII1 negated the latter.

45. New Zedand replied that Korea was attempting to use some of the isolated judgments of the
Citrus Panel report - which was never adopted and thus had no standing in the GATT - out of context
and was seeking to apply such judgments to a very different matter involving the relationship of the
BOP Articles with Article XXIII. The Citrus Panel report concerned a wide-ranging complaint by
the United States that aseries of tariff preferences extended by the European Community to a number
of Mediterranean developing countries were contrary to Article I:1. It involved a consideration of
the relationship of Article I:1 to Article XXIV:7. The United States put its primary emphasis on a
primafacie breach, interms of Article XXI11:1(a). But the United States also agreed the panel could
make findings of a non-violation type under Article XXI1I:1(b) or (c). The European Community,
the defending country, objected to the panel considering the matter under Article XXI111:1(b). The
Citrus Panel chose to make its findings under Article XXI11:1(b) and concluded that "... the benefit
accruing to the United States directly or indirectly under Article I:1 has been impaired as a result of
the EEC's application of tariff preferences".

46. In New Zedand's view, the relationship between the European Community's preferential
arrangements entered into under Article XXI1V:7 and Article | was extremely complex. Faced with
the dilemma, the panel choseto find in favour of the complaining party (the United States) by avoiding
the issue as to whether the European Community's preferential arrangements were or were not in
conformity with the European Community's obligations under Articlel. The pand's stated reason
was"... thepracticenever to usethe proceduresof Article X X111:2to makerecommendationsor rulings
on the GATT conformity of measures subject to special review procedures...".** The "practice" to
which paragraph 4.16 referred reflected nothing so much as that contracting parties had not - for whatever
reason - actually had occasion to take a case under Article XXIIl where a so-called "specia review"
procedure existed. There were no logica or legal grounds upon which to elevate that fact into a
"principle" that this should not occur. It was not hard to see what the logical consequences of such
an approach would be. Any case brought on a demonstrably novel issue could be claimed not to have
aprecedent to warrant its coverage under Article XXIII and avoid dispute settlement. Any claim that
Article XXII1 did not apply could not be based on conjectureor an unsubstanti ated assertion concerning
what lay behind the fact that there were no precedents. It was necessary to adduce specific evidence
that Article XXI1I did not apply, and that the Article was drafted to excludeit. New Zeaand observed
also that the Citrus Panel report was not adopted. 1t thus had no GATT standing. Even if this matter
concerned an Article XXI1V:7 complaint, rather than BOP, the Citrus Panel reasoning would bewithout
legal standing.

47. Korearepliedthat the Citrus Panel report highlighted theruleat issuein the present casein general
terms. The report then went on to consider the specific relationship between Articles XXIV:7 and
XXIIl. Korea considered it was significant that New Zeaand declined to take issue with the general
rule, but rather confineditself to adiscussion of therul e sapplication to the specificrel ationshi p between
Article XX1V:7 and XXIII.

48. New Zedand argued that the Pandl would no doubt be conscious of the implications for the Generd
Agreement of applying Korea s reasoning to measures reviewed by the BOP Committee as notified
under Articles X1l and XV1I1. Toupholdtheapplication of thisreasoning would beto assert theprimacy
of review procedures open to the BOP Committee over GATT's centra dispute settlement provision

14Citrus Panel Report, L/5776, paragraph 4.16
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of Article XXIII. The practical consequences could be al too easily sketched. In short, acceptance
of the Korean logic would lead to the absurd position where contracting parties wishing to use the
exemption provided by GATT's BOP provisions could ensure that the GATT consistency of the measures
could never be challenged provided the purely formal requirement of a review were met.

49. Inresponse, Koreatook issuewith New Zealand' s claim that the BOP Committee process could
be abused this easily by a country claiming BOP cover for a trade restriction. Korea aso rejected
any suggestion that it had abused the BOP Committee process. Furthermore, New Zeadand failed to
make aclear distinction, according to Korea, between the BOP Committee' s review procedures under
Article XV1I1:12(b) and the asyet uncharted invol vement of the BOP Committee in theimplementation
of Article XV1I1:12(d). Finally, Koreaargued, that the possibility of abusecould never beajustification
for not applying a binding rule, in this case Article XVI11:12(d).

50. Referring to the Indian Almonds case®™®, New Zealand argued that there could be no doubt that
the decision by the Council to establish apanel at the request of the United States, after along debate,
reflected aconsensusby the CONTRACTING PARTIESthat theprovisionsof Article X X111, including
paragraph 1(a), applied in all respects to matters which had been considered in the BOP Committee
under Article XVII1:B and where the complaining party had madeit clear it was aleging aprimafacie
breach of GATT rules, specifically Article XI:1. Other third parties took positions on both sides of
thisissue while New Zealand stated that "... therewere no grounds for the view that Article XXI11:2
did not apply to al GATT provisions'.*® Thefact that the Indian Almonds panel did not runits course,
did not alter the conclusion that the argument which Koreawas presenting had already been considered
in the fullest way by the CONTRACTING PARTIES and settled once and (hopefully) for al. Were
the Panel to accept the Korean argumentation it would bedirectly contrary to thisdecision. The Council
had established the present panel to consider New Zeadland's complaint on Korea's beef restrictions
under Article XXIII. Therewereno qualifications attached by any contracting party, including Korea.
New Zealand therefore urged the Panel to uphold the primacy of GATT' s dispute settlement provisions
over thereview provisionsof the BOP Committee. New Zeaand consideredit had every right to request
the Panel to consider the matter pursuant to Article XXI11:1(a) and make a ruling on the GATT
conformity of the Korean measures.

51. Koreareplied that it did not agree with New Zealand's claim that the Council had settled the
relationship between Articles XV111:12(d) and XXI11 onceand for al in favour of Article X X111 when
it established a panel in the recent Indian Almonds case. While the issue was raised when the
United States requested a pane to review import restrictions on amonds maintained by India, the Council
drew no conclusion at thetime. Thediscussionsin the Council did reveal that the rel ationship between
Articles XVI111:12(d) and X X111l was controversial. Thus, the Indian Almonds panel was set up with
standard terms of reference. And, as in the present case, these terms did not exclude review of
Article XVIII1:12(d) inrelationto Article XXI11. Accordingly, theCouncil at that time gavenoguidance
asto how theissue should beresolved, and certainly did not decide the issue. And because the dispute
between the United States and India appeared to have been subsequently settled, there was no panel
report that shed any light on the issue.

BIndia - Import Restrictions on Almonds, C/M/215, pages 5-7.
18C/M/213, page 16.
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52. If thePanel weretoreview New Zealand' scomplaint under thestandardsof Article X X111, Korea
argued, the Panel would be agreeing that New Zealand and any other country that wanted to challenge
a BOP measure could choose to ignore Article XVI11:12(d). By doing so, the Panel would render
these provisions obsolete. The general procedure of Article X X111 would thus supersede the special
review procedure of Article XVI11:12(d). Accordingly, by reviewing New Zealand' s complaint under
the standards of Article XXIII, the Panel would effectively amend the General Agreement.

53. Consequently, Koreaargued, in accordance with thelong-standing practice of the CONTRACTING
PARTIES, New Zealand was not entitled to complain about the possibleinconsi stencies of the disputed
beef restrictions with provisions of the General Agreement pursuant to Article XXI1I11:1(a). Instead,
New Zealand would have to show that Kored srestrictions on beef imports constituted " non-viol ation"
nullification or impairment under Article XXII1:1(b) or (c). Korea asserted that there was no hard
and fast rule asto how a showing of "non-violation" nullification or impairment wasto be made. What
was clear was that the complaining party had to provide a "detailed justification".'” To date, New
Zealand had not provided any such justification.

54. Koreadso argued that, in the Citrus case, the panel arrived at its conclusion of "non-violation”
nullification or impairment by inquiring whether, inter alia, the disputed restrictions could have been
reasonably anticipated by the United States, the complaining party. This panel did not find that the
disputed measures could not have been reasonably anticipated by the United States.’® Likewise, in
the present case, New Zealand could not claim that it could not have reasonably anticipated Korea's
restrictions on beef imports since Korea had maintained these restrictions since its accession to the
GATT, and had regularly consulted about them under Article XVI1I11:B.

55. New Zedand repliedthat theassertion that to allow Article X X111 to beused would beto " negate”
the procedure of Article XV1I11:12(d) was logicaly and legally incorrect. A case taken or afinding
made under XXIII would simply mean nothing more nor less than that the GATT provisions on
nullification and impairment applied. It would involve no legal finding to the effect that it would have
been improper for any contracting party to have resorted to Article XV1I11:12(d) on any issue as and
whenit saw fit. Onthecontrary, it was Koreathat wasinsistingthat Article XVI11:12(d) wasexclusive,
and that Article X X111 could not apply. It could find no provision in the General Agreement or agreed
interpretation of the contracting parties to support such a view.

56. New Zedand further recaled that the 1950 Working Party report, "The Use of Quantitative
Restrictionsfor Protectiveand Other Commercial Purposes', statedin paragraph 23thatthe"... misuse
of import restrictions might appropriately provide a basis for recourse to the procedures laid down
inthe Agreement for the settlement of disputes®. Article XVI11:Bwasmodelled closely on Article XIlI,
with certain changes made to take account of the special needs of developing countries. 1nthe absence
of specific language or understandings to the contrary, it had to be presumed that the above 1950
requirement, which was not qualified so as to exclude any part of the GATT dispute settlement
procedures (i.e. it did not state - "except for Article XX111:1(a)"), applied equally to Article XVIII:B.

57. Korearepliedthat the 1950 Working Party report reflected the economic position of the European
countries in the years just after World War 11. For various reasons these devel oped countries, which
had been heavily affected by the war, maintained import or export quotas. The report disapproved
of the use of quantitative restrictions for protective and other commercial reasons, that is, for reasons
not justified under the GATT. The preface of the report indicated that some quantitative restrictions

Agreed Description of the Customary Practice of the GATT in the Field of Dispute Settlement
(Article XXI11:2), BISD 265215, 216, paragraph 5.
18 /5776, paragraphs 4.32 and 4.33.
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remained in force after the need for them had disappeared, and that some of the quantitativerestrictions
originally applied for financial reasons were retained to protect domestic producers against foreign
competition. Any individual contracting party which considered that such a situation existed and that
itstrade was harmed thereby could have recourseto the complaint procedure of the General Agreement,
according to the Working Party. This report was the first signa of the problems which the GATT
was beginning to experience with so-called "residual” restrictions.

58. Koreathen argued that none of the GATT precedents addressed the fundamenta issue in this
case. If the complaint of New Zealand were reviewed under Article XXIII, no country would ever
consider invoking Article XV111:12(d). Koreahad pointed out that Article XVI11:12(d) made it rather
difficult for acountry to complain about a BOP measurethat had been reviewed by the BOP Committee.
Infact, therequirements of thisprovision wererather moredifficult to satisfy for acomplaining country
than therequirementsof Article XXII1. Thereweregood reasonsfor thesedifferences. When countries
applied restrictions under Article XV1I1:B and held regular consultations concerning these measures
with a qualified GATT Committee that took into account the relevant findings of the International
Monetary Fund, they had alegitimate expectation that these measures could not simply be challenged
under the relatively loose requirements of Article XXIII regarding nullification or impairment.
Otherwise, theexerciseof multilatera surveillancewould becomemeaningless. Moreover, if the Panel
reviewed New Zealand's complaint under Article XXII1 it agreed that New Zealand and any country
that wanted to challengeaBOP measure could choosetoignore Article XVI11:12(d). Thiswould negate
theprocedureof Article XVI111:12(d), and amount to animproper anendment of the GATT, inviolation
of Article XXX.

59. Koreacould conceiveof only oneapproach that woul d not necessarily put therel ati onship between
Article XXIIl andArticle XV1I1:12(d) atissueinthiscase. For that, thePanel would havetodistinguish
the 1984/1985 intensifi cation measures (which were not imposed for BOP reasons but for beef industry
protection reasons) from the original BOP restrictions on beef imports. Korea did not favour this
approach, becauseit believed that BOP concerns continued to underlie and characterize therestrictions
asawhole. Yet, Koreawas of the view that an alternative approach was possible, which emphasized
that the 1984/1985 intensification measures themselves were not motivated by BOP concerns.

60. New Zedand replied that Article XXI1I was worded in a genera manner and clearly applied
to al areas of the Agreement. Nowheredid Article XXIII statethat it did not apply to Article XVIII.
Nor wasit stated in Article XVII1I that that Article overrode Article XXII1. Against this background,
it was not at al surprising to see that paragraph 1 of the 1979 Declaration on Trade Measures Taken
for Balance-of-Payments Purposes™ stated:

"The application of restrictive import measures taken for bal ance-of-payments purposes shall
be subject to the following conditions in addition to those provided for in Articles XII, XIlI,
XV and XVIII without prejudice to other provisions of the Genera Agreement ..."

61. Thisself-explanatory sectionreceived further emphasisby theadditional statementinparagraph 1
that "[t]he provisions of this paragraph are not intended to modify the substantive provisions of the
Genera Agreement”. To uphold the view that the Panel could not consider New Zealand' s complaint
under the key provision of Article XXI11:1(a) would be precisaly to modify the substantive provisions
of the General Agreement. It would be tantamount to saying that the key substantive provision of
Article XXII1:1 did not apply to Article XVI111:B. Moreover, New Zealand said, the drafters clearly
envisaged that therewould becaseswhereArticle XV1I1 wasclaimed but did not apply. No complainant
should be prohibited from invoking Article XXIII to pursue this and be obliged a priori to concede
Article XVIII cover inthefirst place. Koreaitself had, in New Zedland' s view, provided vindication
for the approach of New Zedland in stating that "[i]t (i.e. Korea) did not pretend that the intensification

BISD 265/205, 206.
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of its BOP restrictions was motivated by a worsening of its BOP situation and hence did not notify
the measures pursuant to Article XVII1:12(a)". Thus, even in the eyes of Kores, it did not have clear
Article XV1I1:12 cover for its measures. Korea could hardly now expect that New Zealand should
havetaken any different view and utilized Article XVI111:12(d), thereby granting astatusto the measures
that not even the imposing contracting party itself was prepared to claim.

62. Korearepliedthatit failedto seeany discussion of, let alone decision on, therelationship between
Articles XVI111:12(d) and Articles XXII1I in the passage cited from the 1979 BOP Declaration. Korea
also expressed doubts that where paragraph 1 referred to "substantive provisions®, the drafters had
in mind the procedural dispute settlement provisions of Article XXIIl. Moreover, Korea disagreed
with New Zedland's claim that, in the event the Panel would not consider the GATT compatibility
of Kored s beef restrictions, this would modify any provision of the General Agreement. On the
contrary, if the Panel wereto review New Zealand's complaint under the standards of Article XXI1I,
this would render Article XVI111:12(d) obsolete.

(b) Justification for restrictions

63. Koreaargued that it could bethat the present Panel, notwithstanding the Citrus Panel report and
Korea' s arguments, believed that the mere existence of specia review proceduresin Article XVI1I1:B
would not prevent New Zea and from challenging the GATT compatibility of Korea srestrictionsunder
Article XXII1. Inthat event, Korea submitted that the actual results of the regular consultations under
Article XVII1:B still blocked achallenge of the GATT compatibility of itsrestrictions. Korea further
arguedthat theGATT CONTRACTING PARTIES had authorized itsrestrictionson beef importsunder
Article XVII1:B. Korea had maintained BOP restrictions on various products since its accession to
the GATT. The number of restricted imports had, however, gradually been reduced in recent years,
and currently some 358 mainly agricultura products remained subject to restriction, including beef.
Over the years, Korea had regularly consulted about these restrictions under Article XVIII:B. The
justification of itsrestrictions had not been called into question until the last round of full consultations
in December 1987.% Inthose consultations, the" prevailing view" asreported by the BOP Committee,
was that import restrictions " could" no longer be justified under Article XVI111:B.?* It was clear that,
for thefirst time, the BOP Committee thereby expressed doubts about the futurejustification of Korea's
BOP restrictions. Yet, it was equally clear that the BOP Committee did not make a finding that the
present or past application of Korea s BOP restrictions was inconsistent with Article XVII1:B.

64. New Zedand recdled that in 1987, the BOP Committee concluded as follows:

"The prevailing view expressed in the Committee was that the current situation and outlook for
the balance-of-payments was such that import restrictions could no longer be justified under
Article XVIII:B."

Events sincethen had, in New Zeaand' s opinion, served only to reinforce the Committee' s prevailing
view. Therewasno justification under Article XVI11:B for any GATT-inconsistent import restrictions
and New Zealand was confident that the Panel could only uphold the Committee's prevailing view
in its findings. In order to uphold the Korean case, the Panel would have to disagree with that
"prevailing view". The Panel, of course, had every right to do so for the precise reason that New
Zealand had asked for aruling on the GATT consistency of restrictions maintained on beef imports.
The very fact that New Zealand had asked for a pandl to make a finding was evidence that the issue
was not settled in astrict legal sense. New Zealand was confident that the Panel would conclude what

0See, e.g., BOP/R/163 (23 October 1986); BOP/R/146 (15 November 1984).
ZBOP/R/171, paragraph 7 (10 December 1987).
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clearly a"number” (it must, by definition, have ranged from a mgjority of committee membersto al
but Korea) of committee members had already concluded. But until the Panel did so on behalf of the
CONTRACTING PARTIES, the legal consistency of Korean measures on beef with respect to
Article XVII1:B remained open.

65. Koreaasserted that the Committee' s language was more guarded than New Zealand suggested.
Also, if the Committee had established any inconsistency regarding Korean BOP restrictions, it would
have made explicit recommendations to that effect to the Council.?> Perhaps even more significantly,
the BOP Committee report stated that the Committee "did not necessarily expect Koreato disinvoke
Article XVIII:B immediately, but to establish a clear timetable for the phasing out of remaining
restrictions maintained for balance-of-payments purposes’.?® In other words, the BOP Committee
accepted that Koreacould still benefit from the cover of Article XV1I1:B for somelimited timeto come.
Indeed, Koreawas currently preparing for further consultations under Article XVII1:B in June 1989.
These would be meaningless if Article XVI11:B was no longer available to Korea, as New Zeadand
claimed. The BOP Committee reviewed restrictions under Article XVIII:B on behaf of the
CONTRACTING PARTIES.?* Since Kored's accession to the GATT, its restrictions under
Article XVII1:B had been regularly examined and the application of Article XVI1I1:B had never been
disapproved. Korearespectfully submitted that the Panel could not, with retroactive effect, substitute
its own judgment for that of the CONTRACTING PARTIES.

66. As concerned the clam by Korea that its beef measures had been authorized by the BOP
Committee, New Zeadand replied that this view was quite without legal foundation. New Zealand
subscribed firmly to the view, made explicit recently by Canada and recorded in the extensive background
note prepared on Articles XIl and XVIII:B by the secretariat for the Negotiating Group on GATT
Articles, that: "... review of such restrictions by the Balance-of-Payments Committee, and adoption
by the Council of the Committee's Report, [does] not constitute acceptance that they [are] consistent
with GATT".® The word "adopted" was a carefully chosen one. It was not intended to settle, one
way or the other, the GATT legdity of each and every aspect of a BOP Committee report. Thus,
the Korean claim that the CONTRACTING PARTIES had "authorized" these restrictions through the
BOP Committee was a misinterpretation of the word "adopted".

67. Koreaargued that whenthe CONTRACTING PARTIES agreed to establish apanel, they limited
its terms of reference to examining Korea s import restrictions on beef. Yet, these restrictions were
part of a series of restrictions that remained to protect Korea's balance of payments. Accordingly,
findings on the justification of Korea srestrictions on beef imports under Article XVI11:B werelikely
toreflect onthejustification of these other restrictionsaswell. These, however, fell outsidethisPanel's
terms of reference. And Korea could not agree to the challenge of all its BOP restrictions on the basis
of the present New Zealand complaint. Assuming, nevertheless, that the Panel were to fed it could
distinguish therestrictions on beef imports and thus limit its own analysis, Korea submitted that it was
inconceivable that the IMF could do likewise.

#2See Declaration on Trade Measures Taken for Balance-of-Payment Purposes, BISD 265205,
209, paragraph 13.

ZBOP/R/171, paragraph 9.

24See Note by the Chairman of the Committee on Baance-of-Payments Restrictions, BISD 18548,
51, paragraph 10.

SZMTN/GNG/NG7/W/46, page 22.
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68. New Zealand replied that it was claiming that the measures under the terms of reference were
not consistent withthe GATT. Koreahad chosen to defend the measuresunder consideration on grounds
of Artide XVIII:B. New Zedand for its part did not consider that Article XVI1I1:B applied, both because
the measures were not for BOP purposes and because Korea did not have a BOP problem as claimed.
Furthermore, if a panel wasto refrain from examining or finding on a particular case on grounds that
thismight haveimplicationsfor other productsor other contracting parties, theGATT disputesettlement
process would not operate and would be rendered meaningless.

69. Koreasubmitted that without further advice from the IMF pursuant to Article XV:2, the Panel
could not make any recommendations on the justification of Kored s restrictions on imports of beef
under Article XVIII:B. Yet, it was open to question whether the Panel would be competent, without
specific authorization from the Council, to consult with the IMF. To Korea s knowledge, panels had
received no such authorization to date.

70. New Zedandrepliedthat beforethePanel could takeaview on aparticular measure' s consistency
with the various specific conditions of Article XV1I1:B, it would need to be convinced that the country
had a BOP problem in the first place. But the GATT was very precise in defining what constituted
a BOP problem. It was defined in Article XVIII:9 by reference to "monetary reserves'. GATT
panellists, when they were drawn from CONTRACTING PARTIES, tended to betrade policy experts,
not international monetary experts. Thus, apane askedto makeafinding onthebasisof Article XVI11:9
was fully entitled to seek the advice of such experts through the explicit link between Articles XVI11:9
and XV:2. Seeking an updated view from the IMF was not, as Korea suggested, a mandatory
requirement. Theprovisionof Article XV:2 could be considered already met by the 1987 consultations
with the IMF. But a good deal had happened to Korea's foreign exchange position in the last two
years. New Zeadand would thus consider it advisable to seek renewed advice. But that was for the
Panel to determine and would indeed be unnecessary if the Panel had already concluded that Korean
measures on beef were not being maintained for BOP reasons.

71. Inresponse, Korea argued that the determination rendered by the IMF in 1987 plainly did not
hold that Korea s BOP restrictionswere unjustifiableunder Article XVI111:B. Evenassuming therefore
that "updates" fell outside the purview of Article XV:2 (which Korea contested), New Zealand was
not seeking an update in this case. In order to rule against Korea on the GATT compatibility of its
restrictionsunder Article XV111:B, the Panel woul d need abinding determination fromthel M F pursuant
to Article XV:2 that Korea's BOP position no longer justified restrictions. That would not be an
"update". That would require the IMF to reach avery different conclusion from the one which it had
reached in the past. Furthermore, Article XXII1:2 was not dispositive regarding the powers of a panel
toinitiate consultationsindependently withtheIMF. Thedeterminationsof thelMF under Article XV:2
bound the CONTRACTING PARTIES. Thus, if this Panel were to obtain determinations from the
IMF, these determinations would bind, among others, the BOP Committee. Yet, Korea expressed
doubtswhether the GATT and the IMF really envisaged that various GATT bodies could independently
request binding determinations on BOP issues. In this connection, Korea recaled that the
CONTRACTING PARTIES had specificaly authorized the BOP Committee, in its work under
Article XV111:12(b), to consult with the IMF pursuant to Article XV:2.% Furthermore, Koreareferred
to the Working Party which had examined the BOP surcharge imposed by the United Statesin 1971.
This Working Party was aso specifically authorized by the CONTRACTING PARTIES to consult
with the IMF.#’

#B|SD 26S5/205 and BISD 185/48, 51 (1972).
#BISD 185/212, 213.
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72.  ShouldthePanel wishto proceed witharequest for such consultationswith thelMF, New Zealand
asserted that there were no groundsfor the Korean suggestionsthat it would have to seek authorization
from the CONTRACTING PARTIES before doing so. The Panel had been established pursuant to
Article XXI11:2. This Article stated that "the CONTRACTING PARTIES may consult ... with any
appropriateintergovernmental organization in cases where they consider such consultation necessary".
CONTRACTING PARTIES in the context of the second and third sentences of Article XXI11:2 meant
apanel or working party; they clearly had the authority as the non-mandatory language aboveimplied.

73. New Zedand dso argued that Article XVI11:4(a) dlowed atemporary departure from the provisions
of the other articles of the General Agreement. Further, Korea had been subject to the consultation
provisions of Article XVI11:B for anumber of yearsand had sought to justify import restrictions under
the provisions of this Article. However, it should be noted that there were three genera tests (and
additiona specific criteria) that had to be met, if these measures were to be justified in terms of
Article XVIII:B:

(8 Koreawould haveto establish that it was a country "which can only support low standards
of living", in terms of the language in Article XVII1:4(a);

(b) Koreawould haveto establishthat it was still experiencing balance of payments difficulties;
and

(o) Koreawould haveto provethat itsrestrictions were currently necessary to prevent a serious
decline in Korea's monetary reserves, in terms of the language in Article XVI1I1:9.

Werethe Panel to consider that any one of these conditions were not fulfilled, Korea could not justify
its GATT-inconsistent restrictions by reference to Article XVIII1:B.

74. New Zeadandfurther contended that Koreawasno longer experiencing BOP difficulties. Inrecent
BOP consultations Korea had acknowledged its current account surpluses but had suggested that the
CONTRACTING PARTIES should not read too much into the results of one or two years. New Zedand
considered thisto bemost misleading: the strengthening of Korea s BOP position was now approaching
adecadein duration, and macroeconomic analysis by the IMF?® indicated that this secular improvement
was based not on some short-term cyclica upturn in Koreda s terms of trade, but on fundamenta structura
factors, principally sound macroeconomic management by the Korean authorities, and an extremely
high savings rate. The charts prepared for the 1987 BOP consultation with Korea showed that there
had been an uninterrupted improvement in Korea' s current account position every year since 1980.
Sincethen, thispattern had consolidated further. TheBank of Koreahad provided aprovisiona estimate
of a current account surplus of US$10 hillion for 1987.% The Financia Times of 29 October 1988
quoted the Bank of Korea Governor estimating a surplus of US$9.4 billion for the nine months to date
- implying an annual surplus of US$12 billion. This had permitted an accelerated programme of debt
repayment such that the Bank of Korea expected Korea to become a net creditor nation in the fourth
quarter of 1989 at the earliest, or in the first half of 1990 at the latest.*°

ZBOP/R/171, paragraph 22.
®Korea Times, 18 August 1988.
1 dem.
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75. In response Korea argued that the question of whether the disputed restrictions were justified
under Article XVI111:B essentially turned on whether Korea had cause to be concerned about the level
of foreign reserves that were necessary for the implementation of its programme of economic
development. Koreaassertedthat therestrictionswhichit currently maintained, includingitsrestrictions
on beef imports, were indeed necessary to secure an adequate level of reserves. Firstly, its present
reservesprovided no morethan onemonth’' simport cover. Secondly, Korea shugeforeigndebt, though
declining, still posed a serious threat to Korea's balance of payments.

76. Furthermore, according to Korea, the beneficia effect of Korea s current account surpluses on
its BOP position should not be overestimated. Korea's current account had been in surplus only
since 1986. Its surplus, moreover, was very vulnerable because of its structure. There were several
reasons for this, and by way of illustration Korea mentioned two of them. First, the share of trade
in total GNP was as high as 72 per cent in 1987. A worsening of the world market situation would
thereforeimmediately affect Korea sbal anceof payments. Second, Koreahad apopul ationof 42 million
people and more than 70 per cent of its land was non-arable. Moreover, Korea was poor in natural
resources and did not produce any petroleum. Indeed, Korea had been able to run a surplusin its
current account since 1986 mainly due to the decline in oil prices.

77. New Zedland considered that the restrictions on beef imports were for the purpose of protecting
Kored's cattle farmers. Yet, Article XV111:2 specified that the application of quantitative restrictions
should be for BOP purposes (emphasis added). The 1955 Review™ clarified that this " purpose’ was
therelevant criterion " by which the contracting partieswoul d be considered to beentitled tothefacilities
of thisArticle". The 1979 Declaration on Trade M easures® al so stated that restrictiveimport measures
"should not be taken for the purpose of protecting a particular industry or sector”. It was thus clear
that contracting parties did not have to accept asimple clam of Article XVI11:B justification for particular
measures asdeterminative. Rather, therewasameansto distinguish legitimate and illegitimate claims.
InNew Zedland' sview, the standard of " purpose” was an essentia test for whether particular measures
could be justified under Article XVI1I1:B.

78. New Zea and submitted documentation indicating the purpose of the Korean measuresasrevea ed
in:

(8 Government statements which specified that the purpose of the imposition and maintenance
of restrictions within the period under review was to protect the industry and not to meet BOP
objectives (e.g. "it has been consistent Korean policy that the Korean Government will resume
theimportation of HQB [high-quality beef] once the domestic Situation improves e.g. after domestic
pricesrecover” and "the Republic of Korea Government plans to resume the importation of beef
by May 1988 as domestic cattle prices appear to be stahilizing”;

(b) The organizationa structure and procedures relating to the application of import measures
revealed no evidence that the grounds for application of import restrictions were fundamentally
linked to BOP factors but rather to the protection of the beef sector, e.g. import tenders being
caled "in light of the supply and demand situation" and made in consultation with MAFF (not
e.g. Finance Ministry) and the reveding terms of Korea's 1984 subsidies notification,
L/5603/Add. 13);

#Working Party Report on Quantitative Restrictions, BISD 35188 (1955).
BISD 26S5/205.
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(c) Theobjectivecircumstances, which showed aclear correlation of restrictiveimport measures
with trends affecting industry protection rather than BOPs (e.g. positive correlation of increased
protection agai nst importswith downward domestic pricesand negativecorrel ation with evol ution
of the BOP situation).

79. Koreaarguedthat thefact that therestrictions on beef imports had protected Korea scattlefarmers
didnotrender Article XVIII:Binapplicable. Traderestrictionsimposed for BOP reasons had protective
side effects and tended to favour specific industries. The point remained, however, that the GATT
as it was originadly drafted, and as it stood today, did permit the use of trade restrictions for BOP
purposes and thereby accepted such protective side effects. Referring to New Zealand' s claimed that
"the suspension of imports is thus clearly explained by agricultural policy decisions, not by foreign
exchange developments’ Korea contended that such an assertion ignored the fact that restrictions imposed
for BOP reasons could and did have side effects. Indeed, Korea had never conceaed that the BOP
measures on beef protected its cattler farmers.

80. NewZedandrepliedthatit wasindeedtruethat traderestrictionstakenfor legitimate BOPreasons
had protective side-effects. It was also true that a contracting party imposing trade restrictions for
protective reasons could claim, after the event, that they were taken for BOP reasons. In terms of
the GATT, thefirst was legal, the second was not. The Panel had to decide which was the case here.
It involved ajudgment about intentions. Moreover, asmentioned aboveit wasclear from thedocuments
submitted to the Panel that thereason for restrictions on beef wasnot BOP difficulties, but the protection
of domestic cattle prices.

81. Korea submitted that when it acceded to the GATT in 1967, the restrictions which it imposed
for BOP reasons (on imports of beef, among numerous other products) were justified under
Article XVII1:B. This had never been contested, and to do so now would amount to a retroactive
withdrawal of theArticle XVIII:B cover fromall its BOPrestrictions. Ontheother hand, New Zead and
could be making a different and more modest claim. It could be saying that the restrictions on beef
importsassuchwerejustified under Article XVI11:B, but that theintensification of these BOP measures
in 1984/85 was not. In this connection, New Zeaand had pointed out that Korea s BOP position was
improving. That might indeed seem contradictory. But one had to appreciate that Korea was then
faced with an unprecedented situation. In conjunction with its genera liberalization efforts, Korea
relaxed its restrictions on beef importsin the early 1980's. There were differences between products
inthisprocess. Some BOP restrictions were eliminated altogether. Some, like those on beef imports,
were not removed but relaxed. Thiswas consistent with the GATT which did not require that al BOP
restrictions be terminated at once. In deciding which BOP restrictions could be eliminated and which
should be maintained or relaxed, so as to ensure an adequate BOP position overal, Korea obviously
took into account the state of thevariousdomesticindustriesthat woul d beaffected by theseliberalization
measures. Thus, Korea argued that in deciding to relax the BOP restrictions on beef imports in the
early 1980's, Korea hot only assessed the effects on its overall BOP position, but aso considered the
impact on its cattle farmers. Now, with the benefit of hindsight, some might say that the Korean
Government miscalculated the level of imports to which its cattle farmers could adjust because by
mid-1984, many small cattle farmers were going bankrupt or incurring very heavy losses. That was
when the Korean Government decided to intervene and intensified the Article XVII1I:B restrictions on
beef imports. Itwasasituationwhichthe GATT regime, includingitsBOP provisions, did not envisage.

82. As concerned the "retroactivity" aspects of the Korean arguments, New Zeadland replied that
the retroactivity issue involved two matters. One related to the point that the Korean argument
misrepresented the legal standing conferred by the adoption of a BOP Committee report. The second
related to a view that misconstrued significantly the nature and purpose of GATT's BOP provisions.
There was every possibility that a panel, if asked, say in 1976 to rule on the consistency of Korean
restrictions with Article XVI11:B might have upheld the consistency of such measures. The reason
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wasthat in 1976 "... the Committee agreed with the IMF that Korea s balance-of-payments position
justified import restrictions under Article XVI11:B".** In 1979, the wording of the BOP Committee
was less dogmatic, reflecting the improving BOP position: " The Committee agreed with the IMF that
the overall leve of the remaining import restrictions maintained by Korea did not go beyond that
necessary to prevent adeclinein Korea' s monetary reserves but that the current level of these reserves
did not constitute a constraint on the continuation of further import liberalization".>

83. In 1984, New Zealand continued, the balance shifted further in the direction of afinding that,
if put to alegal test at that time, might have found that the general requirement of Article XVIII:B
had not been met. The Committee, after al, "... urged Korea to pursue its trade liberalization
programme as vigorously and speedily as possible and expressed the hope that the rapid improvement
in the balance of payments would soon obviate the need for trade-restrictive measures'.* By 1987,
as New Zedland had stressed, the position had shifted again in the direction of a "prevailing view"
that restrictions could not be justified, and that Korea"... would consider dternative GATT judtifications
for any remaining measures’ - i.e. the implication being that most members of the Committee did not
consider that Korea had any longer a BOP problem.

84. New Zedland said that the purpose of surveying past BOP Committee recommendations was not
so much to hypothesize what a panel might have concluded at different timesin the past. Rather, it
was to demonstrate that the judgment might well have differed, depending on when a challenge to a
particular measure, justified by Korea on Article XVIII:B grounds, was made. There was no
inconsistency here. It was centra to the purpose of Article XV1I1:B that the Article wasthere for use
on atemporary basis. Thisimplied that a wholesale finding based on a "retroactive”" view was not
required or appropriate. Literaly, of course, this Panel - any panel - made findings relating to the
past. Logicaly, therewasno adternative. Furthermore, were this not to be the case, any contracting
party couldinvalidate any panel’ swork on any matter by the simpledeviceof making asmall adjustment
to policy and claiming that the complaint had been overtaken by events. It was, moreover, quite
acceptable in the GATT to ask for a panel finding on measures no longer being applied. But New
Zealand was not seeking a retroactive finding of a sweeping nature. Thiswas not necessary. Rather,
New Zeaand' s difficulties with the Korean measures on beef dated from October 1984 and it wasthis
period until the most recent possible period on which the Panel could make judgments.

85. Koreareplied that much of this discussion was speculation on what a panel might have done
in the past, in 1987, in 1984, in 1979 and even in 1976. In Korea s view, that was not relevant to
the issue of retroactivity. The relevant question was whether a panel in 1989 could hold that Korea's
BOP restrictions were not justified in, say, 1979, despite the BOP Committee' s undisputed findings
to the contrary. Korea argued that that was unprecedented. The issue of retroactivity raised another
fundamentd concern. How could the present Pand decide that Kored s beef restrictions were not justified
under Article XVIII:B in, say, 1983 (prior to the taking of the 1984/1985 intensification measures),
without holding that al the other BOP restrictionswhich Koreamaintained at the timewere not justified
either?

86. Koreaexplained further that, faced with an unprecedented situation in 1984-85, it nevertheless
sought to stay close to the letter of the GATT. It did not pretend that the intensification of its BOP
restrictions was motivated by aworsening of its BOP situation, and hence did not notify this measure
pursuant to Article XVI1I1:12(a). Moreover, Korea made an attempt to act within the spirit of
Article XVI1I1:10, in that it sought to avoid unnecessary damage to theinterests of itstrading partners.
Now that the domestic market situation had stabilized, Korea was retracting the intensification of its
BOP restrictions.

BMTN/GNG/NG7/W/46.
*|dem, paragraph 113.
*|dem, paragraph 116.
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87. New Zealand replied that the measures under consideration by the Panel were not justified by
Article XVIII:B at al. As admitted by Korea, they were measures imposed, not to achieve BOP
objectives, but to protect the Korean beef industry. The statements and structures referred to earlier
were related to the totality of the restrictions - not some portion of them. Moreover, New Zeadand
had noted the Korean statement that " theintensifi cation measures were not motivated by BOP concerns,
but instituted in order to remedy the disruption of Korea s cattle farming industry”. Of course, Korea
fell short of unequivocally conceding the point by use of the term "intensification”. But it could be
shown that theimplied distinction between"intensified" and" underlying" restrictionshad no foundation
and that the measures as awholewerenot eigiblefor justification under Article XVII1:B. The purpose
of the measures was the relevant consideration. The Korean distinction seemed to rest on the false
assumption that protective purposeand varying import level sat the border were somehow incompatible.
On the contrary, the actual levels of import restraint would be varied from period to period precisely
in order to meet the basic purpose of domestic protection. If import prices were, in agiven year, at
a higher level, and/or producer prices were also higher, aregime based on protective purpose could
well be prepared to alow more imports than before. But the basic purpose - which was the relevant
consideration here - was identical in both circumstances. It was precisely such a system that Korea
operated.

88. Korea argued that the 1984/1985 intensification measures could not be isolated and divorced
from their BOP context. One should look at the whole picture. Ever sinceits accession to the GATT,
Koreamaintained BOP restrictions on beef imports (among other products). Koreahad BOP problems
in 1984/1985 and was still recognized to have them at present by the BOP Committee. That was why
Koreamaintained that Article XVI1I1 and its procedures were still relevant, even if onerecognized that
theintensification measureswere not taken for BOP reasons, but because of an unprecedented situation
arising from the disruption of Korea's cattleindustry. That was aso why Korea maintained that, even
if the 1984/1985 intensification measures were incompatible with the GATT, Koreashould be allowed
to restore the level of BOP restrictions on beef imports prevailing prior to the 1984/85 intensification
measures. In 1983, Koreaimported atota of 51,500 tons (product weight) of beef. Thiswould now
again be the appropriate level of BOP restrictions on beef imports, until these restrictions could be
further relaxed or removed depending on the development of Kored s overdl BOP position. New Zedand
could not reach above and beyond the total 1983 import level because to do so required findings on
Kored's past and present BOP justification. Any such findings would involve the BOP restrictions
maintained on 357 other products.

89. New Zealand replied that there could be no basis whatsoever for this new appea that Korea"be
allowed to restore the level of BOP restrictions on beef imports prevailing prior to the 1984/85
intensification measures'. First, there was the question of the purpose of the restrictions. As had
been argued previously, New Zealand considered that a single protective purpose applied. Second,
an appeal to a past level of imports would, in any case, require a finding that the pre-1984 regime
was - among other things - not for a protective purpose. That matter had not been addressed directly
in this Panel. Korea had certainly made no case to sustain it - merely asserted it. Third, the Pandl,
indeed, could not make such a finding as it was outside the terms of reference. New Zealand was
seeking afinding on measures post 1984/85. Fourth, even were the terms of reference different, New
Zealand argued, and a case sustained that measures on beef pre-1984 were indeed for BOP purposes,
that would imply nothing for this case. Neither the nature of the import/domestic regime nor the BOP
situation pre- and post-1984 could be assumed to be the same. The post-1984 measures would il
have to be judged on their own terms.

90. Koreaargued that it was certainly true that Korea s BOP position had improved since 1984/85.
Yet, without involving al other remaining BOP restrictions, this Panel could not decide whether and
to what extent such improvement ought to translate into a further relaxation of the BOP restrictions
on beef beyond the 51,500-ton level existingin 1983. Thus, it would makeno sensetofind that Kored s
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restrictions on beef imports were no longer justified under Article XVI11:B, while maintaining that
the other 357 restrictions continued to be justified as they were. Obvioudy, improvementsin Korea's
BOP position did not affect the restrictions on beef imports exclusively. Prescriptions for change required
a global assessment. Yet, an across-the-board review of al of Korea's remaining BOP restrictions
clearly fell outside this Panel's terms of reference.

91. In the event the Panel were to find that Korea's beef restrictions were not consistent with the
provisionsof Article XVI1I:B, Koreaargued that anovel situationwould arise. Therewasno precedent
in GATT addressing the proper course of action if a measure, which had otherwise been authorized
under thereview procedures of Article XVI11:B, was deemed incompatiblewiththe GATT inan action
under Article XXIII. Korea submitted that in such cases the defendant country would be entitled to
agrace period, in which it could consider which GATT consistent measures it could and should take.
Asindicated, Korea s cattle farmers had derived protection from the BOP restrictions on beef imports.
In casethat protection were no longer available, thefarmerswould in principle be exposed to unbridled
competition from abroad. The effects were bound to be disastrous.  Accordingly, the Korean
Government would need a grace period to implement another mechanism, consistent with GATT, that
would offer someprotectiontoitscattlefarmers. To allow the Panel to appreciatethis, Koreadescribed
the underdevel oped state of its agricultural sector, and of its cattlefarming industry in particular. Korea
aimed for controlled liberalization of imports of beef. It did not want a repetition of the early 1980's,
when an explosive import growth ultimately necessitated a near-suspension of imports in 1984/85.
Korea submitted that the avoidance of similar shocks in the future was aso in the interest of foreign
industries, including New Zeadland's beef industry.

92. New Zedand replied that Kored s request for agrace period was not a" defence" as such against
the charges New Zealand was making. Nor was it relevant to any GATT panel finding. The Panel
wasinvited to givearuling onthe GATT consistency of the measures under dispute, not to recommend
an adjustment path to the Korean trade and agriculture authorities. The Korean authorities would be
well aware of New Zeadland's understanding of the politica and economic sensitivities in Korea and
in New Zealand. However, such considerations belonged to a subsequent stage in the course of this
long dispute between New Zealand and Korea, should the Panel uphold New Zedland's claim. New
Zealand assumed the Panel would, if it supported New Zealand' s case, make its recommendations to
the CONTRACTING PARTIES aong standard lines.

Article XXI111:2
93. New Zedand considered that theRepublic of Korea sbeef import restriction measures constituted

a prima facie breach of Korea's obligations under the General Agreement and that these nullified or
impaired benefits accruing to New Zeaand.

SUBMISSIONS BY OTHER CONTRACTING PARTIES

94. ThePanel received submissions from Australia, Canada and the United States asinterested third
countries. Australia and the United States both stated that their interests as exporters of bovine mesat
to the Republic of Korea had been affected by the Korean beef import measures. They considered,
together with Canada, that these restrictions contravened the provisions of the GATT, in particular
the provisions of Article XI:1, and nullified or impaired benefits accruing to them within the meaning
of Article XXII1:2 of the Genera Agreement.

95. Australia considered that the prohibition of beef imports from mid-1985 until August 1988 and
the subsequent import ceiling restrictions maintained by the Republic of Korea were contrary to the
provisions of Article X1:1. These measures were prima facie inconsistent with the GATT under
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Article X1:1 which proscribed " prohibitions or restrictions other than duties, taxes or other charges,
whether made effective through quotas, import or export licences or other measures'. Australiaaso
considered that the mark-up practised by the LPMO on imports of beef, the sole Korean importer of
beef from August 1988 and an authorized monopoly in the sense of Article I1:4, contravened the
provisions of that Article. Australia further argued that the Korean measures could not be justified
under Article X1:2, Article XVII1:B or under any other Article of the Genera Agreement.

96. Australiaargued that Korea did not meet the appropriate requirements for coverage of its beef
import measures under Article XVI1I1:B: The Korean beef import regime contravened both the spirit
and the letter of Article XVII1:B, paragraphs 9, 10, 11 and 12(a), as well asthe 1979 Declaration on
Trade Measures Taken for Balance-of-Payments Purposes. Korea had implemented an effective
prohibition rather than a restriction on beef imports from 1984 to 1988. The nature of Korea' s beef
import regime from at least 1984 onwards was demonstrably not necessary to achieve the objectives
specified in paragraph 9 and could not, therefore, be deemed consistent with its provisions. Moreover,
Korea's economic situation was certainly not such in 1984 as to justify the intensification of import
restrictions under the provisions of paragraph 9. Also, there were clear indications that the Korean
measures with respect to beef imports were not taken for BOP reasons, but to protect the domestic
industry.

97. The United States considered that the Korean import ban and quantitative restrictions on beef
importsviolated GATT Article X1:1 sincethat Article prohibited any contracting party from imposing
guotas, import or export licences or other measures to restrict trade. To the extent that Korea had
banned imports of beef through MAFF's refusal to issue import licences, the Korean action was a
"prohibition" in violation of Article XI:1. To the extent that Korea had in the past or might in the
future restrict imports of beef entering under quota, its actions constituted a " quantitative restriction”
inconsistent with the GATT.

98. The United States also argued that the LPMO was an "import restriction” within the meaning
of Article X1, and, asamonopoly, it operated in amanner which violated the provisions of that Article.
The United States asserted, moreover, that Korea could not justify its beef import measures under
Articles XI:2(c)(i), XI:2(c)(ii), XVIII:B or under any other provision of the GATT.

99. The United States also considered that the Korean measures could not be justified under
Article XVII1:B since Korea did not have a BOP problem as defined by the GATT. If, however, it
was considered that Korea could restrict imports for BOP reasons, the United States argued that the
restrictions on beef imports did not qualify as BOP measures since, inter aia, these measures were
taken for domestic, political purposes, i.e., for the purposes of protecting a Korean industry, rather
than for BOP reasons.

100. TheUnited Statesfurther asserted that the L PM O was|evying surchargesonimported beef which
averaged 36 per cent, for the purpose of equalizing import prices with high Korean domestic prices
in excess of its bound tariff of 20 per cent ad vaorem. The imposition of surcharges on imported
meat was plainly inconsistent with Article 11:1(b). Also, the LPMO appeared to have as its purpose,
and had taken concrete steps to afford, protection to Korean beef farmers. Assuch, the United States
argued that it was fundamentally inconsistent with Article 1:4. Article 11:4 barred a contracting party
from usingimport monopoliestorestrict tradeor afford protectionin excessof abound tariff concession.

101. The United States further considered that the genera lack of transparency of the Korean beef
system violated the provisions of Articles X:1 and X111:3(b). Under Articles X:1 and XI11:3(b), any
contracting party that introduced import restrictions had to give public notice of the totd vaue or quantity
of the restrictions and publish them promptly so as to enable governments and traders to become
acquainted with them. Korea did not meet its obligations under Articles X and XI1I since it did not
provide proper public notice of the import restrictions.
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102. Canada considered the Korean measures to be in contravention of Korea's GATT obligations
under Article XI:1which prohibited the maintenance of quantitativerestrictionsthrough quotas, import
licences or other means. Theimport regime protected Korean beef and discriminated against imported
beef. By granting licences only for amounts which represented the shortfall in domestic production,
the import regime had been established with the clear intent to ensure Korean beef primary access to
the market. Canada further argued that these measures could not be justified under the provisions
of Article X1:2 or Article XVIII:B, or under any other exception of the General Agreement.

103. It was also Canada s view that the practices of the LPMO represented a barrier to trade with
respect to the variable surcharge it added when reselling imported beef in the domestic market. As
the MAFF only approved import licence requestsfrom the LPM O, thislatter organization wasin effect
amonopoly withinthemeaning of Article I1:4. Article 11:4 prohibited such monopoliesfrom operating
"s0 as to afford protection on the average in excess of the amount of protection provided for in that
schedule". Theinterpretative noteto Article I1:4 indicated that the provisions of this paragraph would
be applied in light of the provisions of the Havana Charter (Article 31.4). This permitted differential
mark-ups to offset additional costs of transportation, distribution, and other expenses incident to the
purchase, sale, or further processing, and a reasonable margin of profit. This had been interpreted
as meaning a margin of profit that would be obtained under normal conditions of competition.

104. It was Canadd s understanding that the variable surcharge administered by the LPM O was designed
to increase prices of imported beef to the level of domestic beef which resulted in surcharges being
applied from 30-200 per cent over the landed duty price paid. Such surcharges could not be justified
under Article I1:4 asthe value of thetariff concession was thereby nullified or impaired. In the event
the LPMO were not considered to be in amonopoly position, the surcharge imposed above the 20 per
cent bound rate would be in violation of Article I11:1(b).

105. Canada argued that the quantitative restrictions on beef had no justification under the BOP
exceptionsof theGATT. Initsreport onthe 1987 consultationwith Korea, theBOP Committee stressed
theneed to establish aclear timetablefor the progressive removal of Korea strade measures maintained
for BOP purposes. In Canada' s view, adoption of the BOP Committee report by the GATT Council
did not mean that al trade practices of a contracting party were in conformity with the GATT. At
the10-11 November 1987 GATT Council meeting, Canadaindicated that it did " not accept the position
put forward by some contracting parties that review - including full review of trade restrictions - by
the BOP Committee constituted acceptance of such measuresasbeing GATT consistent”.* Thechange
from a ban on beef imports during the period 1984-1988 to import restrictions, which were in any
case contrary to the GATT, was not in keeping with the decision of the BOP Committee following
the 1987 consultation with Korea.

FINDINGS AND CONCLUSIONS

106. The Panel noted that New Zealand claimed that the Republic of Korea had banned imports of
beef between 1984/85 and 1988, and since August 1988 maintained quantitative restrictions and other
measures on beef imports, in violation of the provisions of Article X1:1. New Zealand further claimed
that the LPMO was an import monopoly that applied mark-ups on imported beef in contravention of
the provisions of Articlell. The Panel noted that while Korea had claimed the provisions of
Article XVIII:B as a general justification for its beef import restrictions, it had aso stated that the
measures introduced in 1984/85 had not been taken for bal ance-of-payments reasons. Furthermore,
Korea claimed that the operations of the LPMO were consistent with the provisions of Articles Il and
XII.

%C/M/215, item 2(c), page 5.
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Article Xl

107. ThePand consideredthat therewereessentially two setsof restrictionson beef imports maintained
by Korea:

(8 measures amounting to a virtual suspension of imports introduced in November 1984
and May 1985 and subsequently amendedin August 1988. These measureswereneither notified
to, nor reviewed by, the Balance-of-Payments Committee;

(b) restrictionson beef existing sinceKorea saccessiontotheGeneral Agreementin 1967, which
were notified to, and reviewed, by the Balance-of-Payments Committee.

108. Article X1:1 did not permit the use of either import restrictions or import prohibitions; exemptions
from this general proscription had to be specificaly justified under other provisions of the General
Agreement. Korea clamed such justification under Article XVI1I1:B for the restrictions referred to
in paragraph 107(b) above; thisissue is examined in paragraphs 114-117 below.

109. In examining the measuresin paragraph 107(a) above, the Panel noted that Korea s beef import
measures introduced in 1984-1985 were taken for the purpose of protecting Korea' s domestic cattle
industry and not for balance-of-payments reasons, and were therefore not notified to the
Balance-of-Payments Committee. Korea aso had not notified the amended restrictions maintained
since August 1988 to the Balance-of-Payments Committee. Koreadid not contest that these measures
were contrary to the provisions of Article XI:1. Moreover, Korea did not offer any justification for
these measures under Article X1:2. The Panel concluded that the import measures and restrictions,
introduced in 1984/85 and amended in 1988, were not consistent with the provisions of Article XI
and were not taken for balance-of-payments reasons.

Article XVIII

(8 Procedural aspects

110. The Panel examined Korea's contention that its import restrictions, referred to under
paragraph 107(b) above, were justified under the provisons of Article XVI11:B. The Panel noted Kored s
view that the compatibility with the General Agreement of Korea's import restrictions could not be
chalenged under Article XXII1 because of the existence of specid review procedures in paragraphs 12(b)
and 12(d) of Article XVII1:B, and the adoption by the CONTRACTING PARTIES of the results of
theparagraph 12(b) reviewsinthe Balance-of-Payments Committee. ThePanel decidedfirstto consider
whether the consistency of restrictive measures with Article XVI1I1:B could be examined within the
framework of Article XXIII.

111. The Panel considered the various arguments of the parties to the dispute concerning past
deliberations by the CONTRACTING PARTIES on theexclusivity of special review procedures under
the General Agreement. However, the Panel was not persuaded that any of these earlier deliberations
inthe GATT weredirectly applicableto the present dispute. Moreover, the Panel had a clear mandate
to examine Korea s beef import restrictions under Article XXIl1. The Pand's terms of reference, as
agreed by Korea and New Zealand, and approved by the Council, required the Panel, however, to
examine the beef import restrictions "in the light of the relevant GATT provisions®, which included
Article XVIII:B.

112. The Pand examined the drafting history of Article XXIIl and Article XVI1I, and noted that nothing

was said about priority or exclusivity of procedures of either Article. The Pand observed that
Article XVI1I1:12(b) provided for regular review of baance-of-payments restrictions by the
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CONTRACTING PARTIES. Article XVIII:12(d) specifically provided for consultations of
bal ance-of -payments restrictions at the request of a contracting party where that party established a
primafacie case that the restrictions were inconsistent with the provisions of Article XVI11:B or those
of Article XIII, but theArticle XV1I1:12(d) provision had hitherto not beenresorted to. Incomparison,
the wording of Article XXIII was dl-embracing; it provided for dispute settlement procedures applicable
to al relevant articles of the General Agreement, including Article XVI1II:B in this case. Recourse
to Article XXIII procedures could be had by all contracting parties. However, the Panel noted that
in GATT practice there were differences with respect to the procedures of Article XXIIlI and
Article XVIII:B. Theformer provided for the detailed examination of individual measures by a panel
of independent experts®” whereas the latter provided for a genera review of the country's
bal ance-of -payments situation by a committee of government representatives.

113. It was the view of the Pand that excluding the possibility of bringing a complaint under
Article XXIIl against measures for which there was clamed balance-of-payments cover would
unnecessarily restrict the application of the General Agreement. Thisdid not preclude, however, resort
to specia review procedures under Article XVIII:B. Indeed, either procedure, that of Article XV111:12(d)
or Article XXII1, could have been pursued by the partiesin this dispute. But as far as this Panel was
concerned, the parties had chosen to proceed under Article XXIII.

(b) Justification for restrictions

114. The Pand proceeded to examine Korea s Article XVI11:B justification for itsimport restrictions
referred to in paragraph 107(b) above. New Zealand contended that the import restrictions on beef
imposed for balance-of-payments reasons were not justified because Korea no longer had
bal ance-of -payments problems. The Panel noted that Koreahad maintained import restrictions on beef
on balance-of-payments grounds since 1967. The Panel noted the condition in paragraph 9 of
Article XVIII that "import restrictions instituted, maintained or intensified shall not exceed those
necessary: (@) to forestall the threat of, or to stop, a serious decline in its monetary reserves, or (b)
in the case of a contracting party with inadequate monetary reserves, to achieve a reasonable rate of
increaseinitsreserves'. The Panel noted further that paragraph 11 required the progressiverelaxation
of such restrictions "as conditions improve' and their elimination "when conditions no longer justify
such maintenance”.

115. Article XV:2 of the Generd Agreement provided that "[i]n al casesin whichthe CONTRACTING
PARTIES are called upon to consider or deal with problems concerning monetary reserves, balances
of payments or foreign exchange arrangements, they shall consult fully with the International Monetary
Fund." The latest full consultation concerning Korea's balance-of-payments situation in the
Balance-of-Payments Committee had taken place in November 1987, the report of which had been
adopted by the CONTRACTING PARTIESin February 1988. Thenext full consultationwasschedul ed
for June 1989. The Panel considered that it should take into account the conclusions reached by the
Balance-of-Payments Committee in 1987.

3'See paragraph 10 of 1979 Understanding on Notification, Consultation, Dispute Settlement
and Surveillance (BISD 265/212):

"It is agreed that if a contracting party invoking Article XXI11:2 requests the establishment of

apanel to assist the CONTRACTING PARTIES to deal with the matter, the CONTRACTING

PARTIES would decide on its establishment in accordance with standing practice."
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116. At the full consultation in the Ba ance-of-Payments Committee with Koreain November 1987,
"[t]he prevailing view expressed in the Committee was that the current situation and outlook for the
balance of payments was such that import restrictions could no longer be justified under
Article XVI1I11:B".*® Moreover, the full Balance-of-Payments Committee had "stressed the need to
establish a clear timetable for the early, progressive remova of Kored s restrictive trade measures
maintained for balance-of-payments purposes’ and had expressed the expectation that "Korea would
be ablein the meantimeto establish atimetable for the phasing-out of balance-of -paymentsrestrictions,
and that Koreawould consider dternative GATT judtification for any remaining measures, thus obviating
the need for such consultations.*

117. The Pand noted that dl available information, including figures published by the Korean authorities
and advice provided to it in February 1989 by the International Monetary Fund, had shown that the
reserve holdings of Korea had increased in 1988, that Korea s balance-of-payments situation had
continued to improve at a good pace since the November 1987 consultations, and that the current
economic indicators of Koreawere very favourable. According to information provided to the Panel
by thelnternational Monetary Fund, theKorean grossofficial reserveshadincreased by 9hbillion dollars
to 12 billion dollars (equivaent to three months of imports) by end 1988. The Panel concluded that
in the light of the continued improvement of the Korean balance-of-payments situation, and having
regard to the provisions of Article XVI11:11, there was a need for the prompt establishment of atimetable
for the phasing-out of Korea's baance-of-payments restrictions on beef, as caled for by the
CONTRACTING PARTIES in adopting the 1987 Ba ance-of-Payments Committee report.

Article I

118. The Panedl noted that the LPMO was a beef import monopoly established in July 1988, with
exclusiveprivilegesfor the administration of both the beef import quota set by the Korean Government
and theresale of theimported beef to wholesalersor in certain cases directly to end users such ashotels.
The Panel examined whether the mark-ups imposed on imported beef, in combination with the import
duties collected at the bound rate, afforded "protection on the average in excess of the amount of
protection provided for" in the Korean Schedule in violation of the provisions of paragraph 4 of
Article I, asclaimed by New Zealand. The Panel noted Korea sview that the operation of theLPMO
was consistent with the provisions of Article I1:4.

119. The LPMO bought imported beef at world market prices through a tender system and resold
it either by auction to wholesalers or directly to end users. A minimum bid price at wholesale auction,
or derived pricefor direct sale, was set by the LPMO with referenceto thewholesale pricefor domestic
beef.

120. InexaminingArticle I1:4, thePanel noted that, accordingtotheinterpretativenoteto Article I1:4,
the paragraph was to be applied "in the light of the provisions of Article 31 of the Havana Charter".*
Two provisions of the Havana Charter, Articles 31:4 and 31:5, were relevant. Article 31:4 called
for an analysis of theimport costs and profit margins of theimport monopoly. However, Article 31:5
stated that import monopolies would "import and offer for sale such quantities of the product as will
be sufficient to satisfy the full domestic demand for the imported product ..." (emphasis added). In
the view of the Panel, Article 31:5 clearly implied that Article 31:4 of the Havana Charter and by
implication Article I1:4 of the Genera Agreement wereintended to cover import monopolies operating
in markets not subject to quantitative restrictions.

¥BOP/R/171, paragraph 22.

*®ldem, paragraph 23. The full text of the Balance-of-Payments Committee's conclusions is
contained in Annex I.

““The text of Article 31, and its interpretative note, is contained in Annex Il1.
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121. Bearing in mind Article 31:5 of the Havana Charter, the Panel considered that, in view of the
existence of quantitative restrictions, it would be inappropriate to apply Article 11:4 of the General
Agreement in the present case. The price premium obtained by the LPMO through the setting of a
minimum bid priceor derived sale pricewas directly afforded by thesituation of market scarcity arising
from the quantitative restrictions on beef. The Panel concluded that because of the presence of the
guantitative restrictions, the level of the LPMO's mark-up of the price for imported beef to achieve
the minimum bid price or other derived price was not relevant in the present case. Furthermore, once
these quantitative restrictions were phased out, as recommended by the Panel in paragraph 125 below,
this price premium would disappear.

122. ThePanel stressed, however, that in the absence of quantitativerestrictions, animport monopoly
was not to afford protection, on the average, in excess of the amount of protection provided for in
therelevant schedule, asset out in Article 11:4 of the General Agreement. Furthermore, inthe absence
of quantitativerestrictions, animport monopoly was not to charge on the average aprofit margin which
was higher than that "which would be obtained under normal conditions of competition (in the absence
of the monopoly)". See paragraph 4.16 of the report of the Panel on Import, Distribution and Sale
of Alcoholic Drinks by Canadian Provincial Marketing Agencies (L/6304) adopted by the
CONTRACTING PARTIESin March 1988. The Pand therefore expected that once Kored s quantitetive
restrictions on beef were removed, the operation of the LPMO would conform to these requirements.

123. The Panel then examined New Zealand contention that Korea imposed surcharges on imported
beef in violation of the provisions of paragraph 1(b) of Article Il and noted that Korea claimed that
it did not impose any surcharges in violation of Article 11:1(b). The Panel was of the view that, in
the absence of quantitative restrictions, any charges imposed by an import monopoly would normally
be examined under Article I1:4 since it was the more specific provision applicable to the restriction
atissue. Inthisregard, the Pand recalleditsfindingsin paragraph 121 above. It concluded, therefore,
that it was not necessary to examine this issue under Article 11:1(b).

Articles X and XIlII

124. The Panel noted that New Zedland had, as a subsidiary matter, claimed that Korea had not met
itsabligationsunder Articles X and X111 by not providing proper publicnoticeof theimport restrictions.
It aso noted that Korea had stated that the withdrawal of the measures imposed in 1984/85 and the
import levelsin 1988 had been widely publicized. Inview of the Panel' s determinations as concerned
the consistency of the Korean measures with Articles Il and XI, the Pand did not find it necessary
toaddressthesesubsidiary issues. ThePanel noted, however, therequirementin Article X:1that "laws,
regulations, judicial decisionsand administrative rulings of general application, made effective by any
contracting party, pertaining to ... ratesof duty, taxesor other charges, or to requirements, restrictions
or prohibitions on imports..., shall be published promptly in such amanner as to enable governments
and tradersto become acquainted with them". It also noted the provisionin Article X111:3(b) that "[i]n
the case of import restrictions involving the fixing of quotas, the contracting party applying the
restrictions shall give public notice of the total quantity or value of the product or products which will
be permitted to be imported during a specified future period and of any change in such quantity or
value'.
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RECOMMENDATIONS

125. In the light of the findings above, the Panel suggests that the CONTRACTING PARTIES
recommend that:

(& Koreadiminateor otherwisebringinto conformity with the provisionsof the General Agreement
the import measures on beef introduced in 1984/85 and amended in 1988; and,

(b)  Korea hold consultations with New Zealand and other interested contracting parties to work
out a timetable for the remova of import restrictions on beef justified since 1967 by Korea for
bal ance-of -payments reasons and report on the result of such consultations within a period of three
months following the adoption of the Panel report by the Council.
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ANNEX 1

Extract from the Report on the 1987 Consultations
with the Republic of Korea*

"Conclusions

19. The Committee took note with great satisfaction of the improvement in the Korean trade and
payments situation sincethe last full consultation, which had been fully reflected in the documentation
presented to the meeting.

20. It commended the Korean authorities for the policies of internal adjustment and externa
liberalization which had been pursued consistently in the past few years, including phasing out of import
restrictions, aprogramme of tariff reductions and areduction in the number of goods subject to import
surveillance. The Committee took note of Korea s commitment to maintaining the pace of the adjustment
and liberalization process.

21. In ng Korea scurrent economic situation, the Committee noted that the principal economic
variables such as GDP growth, investment, savings, and the trade and payments accounts were very
favourable. It also noted that, athough the foreign debt was still substantial, the positive evolution
of the externa accounts had permitted considerable advance repayment of debt and that reserves had
improved despite the outflows that this had implied. While noting the uncertainties persisting with
respect to developments in the fields of wage costs, interest rates, oil prices and the possible effects
of these on Korea, the Committee was nevertheless of the view that the present basically favourable
situation of the Korean economy was likely to continue.

22. Theprevailing view expressed in the Committee was that the current situation and outlook for
the balance of payments was such that import restrictions could no longer be justified under
Article XVII1:B. Theconditionslaid down in paragraph 9 of Article X V111 for the imposition of trade
restrictions for balance-of-payments purposes and the statement contained in the 1979 Declaration on
TradeMeasures Taken for Bal ance-of-Payments Purposesthat " restrictivetrademeasuresarein general
an inefficient means to maintain or restore balance-of-payments equilibrium" were aso recaled. It
also noted that many of the remaining measures were related to imports of agricultura products or
toparticular industria sectors, and recalledtheprovision of the 1979 Declarationthat " restrictiveimport
measures taken for balance-of-payments purposes should not be taken for the purpose of protecting
a particular industry or sector”.

23. TheCommitteetherefore stressed the need to establish aclear timetablefor theearly, progressive
remova of Kored s redtrictive trade measures maintained for ba ance-of-payments purposes. It welcomed
Korea swillingnessto undertake another full consultation with the Committeeinthefirst part of 1989.
However, the expectation was expressed that Koreawould be able in the meantime to establish atimetable
for thephasing out of balance-of-paymentsrestrictions, and that Koreawould consider alternativeGATT
justifications for any remaining measures, thus obviating the need for such consultations. The
representative of Korea stated that he could not prejudge the policy of the next Government in this
regard.”

*BOP/R/171 (10 December 1987).
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ANNEX 1l

Article 31 of the Havana Charter

Expansion of Trade

1. If a Member establishes, maintains or authorizes, formaly or in effect, a monopoly of the
importation or exportation of any product, the Member shall, upon the request of any other Member
or Members having a substantial interest in tradewith it in the product concerned, negotiate with such
other Member or Membersin themanner provided for under Article 17 inrespect of tariffs, and subject
toal the provisionsof this Charter with respect to such tariff negotiations, with the object of achieving:

(8 inthe case of an export monopoly, arrangements designed to limit or reduce any protection
that might be afforded through the operation of the monopoly to domestic users of the
monopolized product, or designed to assure exports of the monopolized product in adequate
guantities at reasonable prices,

(b) inthe caseof animport monopoly, arrangements designed to limit or reduce any protection
that might be afforded through the operation of the monopoly to domestic producers of the
monopolized product, or designed to relax any limitation on imports which is comparable
with a limitation made subject to negotiation under other provisions of this Chapter.

2. In order to satisfy the requirements of paragraph 1(b), the Member establishing, maintaining
or authorizing a monopoly shall negotiate:

(& for the establishment of the maximum import duty that may be applied in respect of the
product concerned; or

(b) for any other mutually satisfactory arrangement consi stent withthe provisionsof thisCharter,
if it is evident to the negotiating parties that to negotiate a maximum import duty under
sub-paragraph (a) of this paragraph is impracticable or would be ineffective for the
achievement of the objectives of paragraph 1; any Member entering into negotiations under
thissub-paragraph shall afford to other interested Members an opportunity for consultation.

3. Inany caseinwhich amaximum import duty is not negotiated under paragraph 2(a), the Member
establishing, maintaining or authorizing the import monopoly shall make public, or notify the
Organization of, the maximum import duty which it will apply in respect of the product concerned.

4.  Theimport duty negotiated under paragraph 2, or made public or notified to the Organization
under paragraph 3, shall represent the maximum margin by which the price charged by the import
monopoly for theimported product (exclusive of interna taxes conforming to the provisions of Article 18,
transportation, distribution and other expenses incident to the purchase, sale or further processing,
and a reasonable margin of profit) may exceed the landed cost; Provided that regard may be had to
averagelanded costsand selling pricesover recent periods; and Provided further that, wherethe product
concerned isa primary commodity which is the subject of adomestic price stabilization arrangement,
provision may bemadefor adjustment to take account of widefluctuations or variationsin world prices,
subject where a maximum duty has been negotiated to agreement between the countries parties to the
negotiations.

5. With regard to any product to which the provisions of this Article apply, the monopoly shall,
wherever this principle can be effectively applied and subject to the other provisions of this Charter,
import and offer for sale such quantities of the product aswill be sufficient to satisfy the full domestic
demand for the imported product, account being taken of any rationing to consumers of the imported
and like domestic product which may be in force at that time.
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6. Inapplyingtheprovisionsof thisArticle, dueregard shall behad for thefact that somemonopolies
are established and operated mainly for social, cultural, humanitarian or revenue purposes.

7.  ThisArticle shal not limit the use by Members of any form of assistance to domestic producers
permitted by other provisions of this Charter.

ad Article 31
Paragraphs 2 and 4
The maximum import duty referred to in paragraphs 2 and 4 would cover the margin which has
been negotiated or which has been published or notified to the Organization, whether or not collected,
wholly or in part, at the custom house as an ordinary customs duty.
Paragraph 4
With reference to the second proviso, the method and degree of adjustment to be permitted in

the case of a primary commaodity which is the subject of a domestic price stabilization arrangement
should normally be a matter for agreement at the time of the negotiations under paragraph 2(a).
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