22 December 1981

CONCILIATION

UNITED STATES - PROHIBITION OF IMPORTS OF TUNA

AND TUNA PRODUCTS FROM CANADA

Report of the Panel adopted on 22 February 1982
(L/5198 - 29591)

I. Introduction

1.1 Inacommunication dated 21 January 1980 and which was circulated to contracting parties, the
Government of Canada complained that an action taken by the Government of the United States on
31 August 1979 to prohibit imports of tuna and tuna products from Canada was discriminatory and
contrary to the obligations of the United States under the GATT and impaired benefits accruing to
Canada under the GATT. The Government of Canada at the same time requested, pursuant to
Article XXII1:2, the establishment of apanel to examinethe compatibility with the General Agreement
of the United States prohibition of imports of tuna and tuna products from Canada (L/4931).

1.2 The Council discussed the matter at its meeting of 29 January 1980, when the representative of
Canada expressed the hope that the matter could still be resolved satisfactorily between the parties
concerned. If no solution could be reached, however, he aso hoped the Council would be prepared
to establish a panel at its next meeting. The representative of Peru supported the Canadian request
for a panel (C/M/138).

1.3 Asno solution was reached, the Council again discussed the matter at its meeting of 26 March 1980,
when the representative of Canada renewed his request for a pand to be set up and the representative
of Peru renewed his support for the Canadian request. Therepresentative of the United Statesrecalling
that the action had been taken according to the United States Fisheries Conservation and Management
Act of 1976, stated that his delegation did not see any need for a panel to be established as further
efforts were being made to resolve the issue, but he would not oppose the setting up of apanel. The
Council agreed to establish a panel with the following terms of reference:

"To examine, in the light of the relevant GATT provisions, the matter referred to the
CONTRACTING PARTIESby Canadarel ating to measurestaken by theUnited Statesconcerning
imports of tuna and tuna products from Canada (L/4931), and to make such findings as will assist
the CONTRACTING PARTIES in making recommendations or rulings as provided in
Article XXII1."

The Council furthermore authorized the Chairman of the Council to nominate the Chairman and
members of the Panel in consultation with the two parties concerned (C/M/139).

1.4 Accordingly, the Chairman of the Council nominated the following:
Chairman: H.E. Ambassador A. Auguste (Trinidad and Tobago)

Members: Mr. T.H. Chau (United Kingdom, Hong Kong Affairs)
Mr. J.-D. Gerber (Switzerland)
(CIM/141).

1.5 Subsequently, at the Council meeting on 10 November 1980, the Chairman informed the Council
that H.E. Ambassador A. Auguste had been transferred from Geneva and was no longer available to
serve as Chairman of the Panel. He further informed the Council that following consultations with
the two parties, Mr. P.K. Williams (United Kingdom) had assumed the Chairmanship of the Panel
(CIM/144).
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1.6 In the course of its work the Panel heard statements by representatives of Canada and the
United States. Background documents and relevant information submitted by both parties, their replies
to the questions put by the Panel as well as relevant GATT documentation served as a basis for the
examination of the matter subject to the dispute.

1. Factual Aspects

2.1 On31 August 1979, theUnited States prohibited importsfrom Canadaof tunaand tunaproducts.*
Thisactionfollowed theseizure of 19 fishing vesselsand the arrest by Canadian authorities of anumber
of United States fishermen, engaged in fishing for albacore tuna within 200 miles of the West Coast
of Canada without authorization by the Canadian Government, in waters regarded by Canada as being
under its fisheries jurisdiction and regarded by the United States as being outside any Stat€' s tunafisheries
jurisdiction.

2.2 The United States prohibition was imposed pursuant to Section 205 (Import Prohibitions) of the
Fishery Conservation and Management Act of 1976. The Pand was informed that Section 205 provided,
inter aia, that if the Secretary of State determined that any fishing vessel of the United States, while
fishing in waters beyond any foreign nation' sterritorial sea, to the extent that such seawas recognized
by the United States, being seized by any foreign nation as a consequence of a claim of jurisdiction
which was not recognized by the United States, the Secretary of the Treasury should immediately take
such action as may be necessary and appropriate to prohibit the importation of fish and fish products
from the foreign fishery involved.

2.3 The Panel was further informed that, in the circumstances specified above, the United States
Government must prohibit imports of al fish and fish products of the particular fishery involved from
the country taking the action. Since the United States did not recognize the Canadian claim to jurisdiction
over tunain waters in which the vessels were seized, Section 205, therefore, required imposition of
the actions taken. The Panel was aso informed that the Secretary of State had discretion under the
law to recommend a broader import prohibition on other fish or fish products from the foreign nation
concerned, but this discretionary authority was not exercised in this case. The Executive Branch of
the Government had no authority to waiveapplication of provisions containedin Section 205. However,
the legislation provided that if the Secretary of State found that the reasons for the imposition of any
import prohibition under this section no longer prevailed, the Secretary of State should notify the
Secretary of the Treasury who should promptly remove such import prohibition.

2.4 TheUnited Statesimport prohibition affected importsunder TSUSitemsex 110.10 (fresh, chilled
or frozen tuna), 112.30 and 112.34 (canned tuna, not in oil), 112.90 (canned tuna, in oil), and 113.56
(canned tuna in bulk, not in oil). United States imports of tuna and tuna products from Canada for
the years 1976-1979 are shown in Table 1.

'United States - Federa Register Vol. 44 p.53118 (12 September 1979).
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Table 1
United States Imports from Canada of Tuna and Tuna Products
1976 - 1979
Species 1976 1977 1978 1979
'000Ibs | '000 US$ | '000 Ibs '000 US$ '000 Ibs '000 US$ '000 Ibs | '000 USS$
Albacore 320.9 180.2 0.0 0.0 9.5 6.9 24.9 8.3
Y ellowfin 0.5 0.6 826.1 119.2 325 20.6 122.6 26.5
Skipjack 150.0 33.8 546.4 547 90.4 9.0 88.2 8.8
Other, nes [1,693.7 |1,435.3 |1,375.4 [1,459.5 238.6 136.4 4.0 1.9
Totd 2,165.1 |1,649.9 |2,747.9 |1,633.3 371.0 172.9 239.7 45.6

Source: US National Marine Fisheries Service.

2.5 On 16 October 1979, Canada sent a note to the United States stating that the action concerning
tuna and tuna products from Canada was contrary to the obligations of the United States under the
GATT and, pursuant to the provisionsof Article XXI111:1 of theGATT, requesting that the Government
of the United States terminated the prohibition immediately. The United States in its reply referred
to fisheries consultation which had been held in September 1979 when agreement had been reached
to continued discussions. TheUnited States expressed the hope that continued discussionswould result
in amutually satisfactory solution to the problem and that a basis for rescinding the embargo would
be found.

2.6 In December 1979, consultations under Article XXI11:1 of the GATT were held between
United States and Canadian officids, but these consultations did not resolve the matter. In January 1980,
the Canadian authorities, pursuant to Article XXI11:2, requested the establishment of a GATT panel
to examine the matter.

2.7 0On 29 August 1980, following an interim agreement with Canada on albacore tunafisheries, the
United States Trade Representative informed the Secretariat that his authorities had decided to lift the
prohibition on imports of tuna and tuna products from Canada. The Prohibition was subsequently
lifted with effect from 4 September 1980.*

2.8 ThePand held ameeting on 3 December 1980 with both partiesin order to ascertaintheir attitude
to the continuation of itswork in light of the lifting of the United States import prohibition and to seek
further clarification on the interim agreement referred to in paragraph 2.7 above. At this meeting,
therepresentative of Canadastressed that the possibility of further embargoesbeing placed on Canadian
fishery products continued to exist as long as Section 205 (a) (4) (c) of the United States Fishery
Conservation and Management Act of 1976 required the imposition of import prohibitions on fish and
fish products in response to actions by Canada to implement its law in areas of Canadian jurisdiction?
not recognized by the United States. He argued that the Panel should therefore continueits work with
theaim of reaching substantiveconclusions. Therepresentativeof theUnited Statesinformed the Panel

that his authorities doubted the necessity of continuing the case since the measure under examination
had been completely eliminated, but stated that his authorities would continue to co-operate with the

United States - Federal Register Vol. 45 p.58459, (3 September 1980).
2The Panel did not enter into the question of whether claims regarding jurisdiction were founded,
considering that this question did not fall within the terms of reference of the Pandl.
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Panel if the Panel decided to continuethe case. Furthermore, both partiesinformed the Panel of details
of the interim agreement. It was stated that this agreement was a step towards negotiations between
the two Governments on a bilateral treaty during the coming year. At the end of this meeting, the
Panel asked for further information on the negotiation of a bilatera treaty.

2.9 In a letter dated 19 December 1980, responding to the Panel's request for information on
negotiations on a bilateral treaty, the representative of Canada reiterated the view that the threat of
trade embargoes on fishery products under Section 205 of the Fishery Conservation and Management
Act of 1976 still existed.

2.10 Subsequently, in aletter dated 9 January 1981 also reporting on the status of the bilateral treaty
negotiations on tuna fisheries, the representative of the United States expressed certain reservations
about the necessity or desirability of pursuing the matter in the GATT, while stating that despite its
reservation, the United States would co-operate fully with the Panel, should the Panel continue its
consideration of the case.

2.11 Inaletter tothe Chairman of thePanel dated9 March 1981, therepresentativeof theUnited States
informed the Panel that Canada and the United States had concluded negotiations of the treaty, and
that signature of the treaty was expected in the near future. He aso noted that the terms of the treaty
would ensure that the Pacific albacore tuna fishery was not subject to embargo under Section 205 of
the Fishery Conservation and Management Act of 1976.

2.12 With aletter to the Chairman of the Pandl also dated 9 March 1981, therepresentative of Canada
sent to the Pandl acopy of the aide-memoire received from the United States authorities which confirmed
that, if inan areainwhich theUnited Stateswasexercising fisheriesjurisdiction, Canadashould attempt
to exercise jurisdiction not recognized by the United States Government® by seizing a United States
vessel, the United States Government would automatically be required by Section 205 of the Fishery
Conservation and Management Act of 1976 to embargo Canadian fish products from the fishery involved.

2.13 Inaletter to the Chairman of the Panel dated 9 June 1981, the representative of the United States
confirmed that on 26 May 1981 Canada and the United States had signed the Treaty on Pacific Coast
Albacore Tuna Vessels and Port Privileges. This treaty would replace the interim agreement
of August 1980.

2.14 Inaletter tothe Chairman of thePanel dated 7 August 1981, therepresentativeof theUnited States
confirmed that on 29 July 1981 the treaty had entered into force, upon exchange of instruments of
ratification between the two parties on that date.

I1l. Man Arguments

(@ Generd

3.1 The representative of Canada stated that the United States prohibition of 31 August 1979 on imports
of tuna products from Canada was inconsistent with the obligations of the United States under the Genera
Agreement, specifically Articles |, X1 and X111. Hearguedthat theUnited Statesprohibition constituted
prima facie a nullification of benefits accruing to Canada of concessions included in Schedule XX and
bound under Article Il. TheUnited States prohibition of imports of tunaand tunaproducts was clearly
inconsistent with the obligation of the United States under Article X1:1 not to institute or

The Panel did not enter into the question of whether claims regarding jurisdiction were founded,
considering that this question did not fall within the terms of reference of the Panel.
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maintain prohibitions or restrictions other than duties, taxes or other charges on the importation of
any product of the territory of any other contracting party. The discriminatory nature of the United States
prohibition wasaclear violation of therequirementsof Articles | and X111 that no prohibition beapplied
on the importation of any product of the territory of any other contracting party unless the importation
of the like product of al third countrieswas similarly prohibited or restricted. He furthermore argued
that it had been established by the CONTRACTING PARTIES that in cases where there was an
infringement of the provisions of the General Agreement the action would, prima facie, constitute a
case of nullification or impairment.*

3.2 Heaso stated that annual Canadian exports of the products concerned averaged US$1.2 million
during the period 1976-1978.

3.3 Referring to the consultations held under Article XXII1:1, the representative of Canada stated
that, in the course of those consultations, the delegation of the United States did not dispute that the
United Statestrade measureontunaimportsfrom Canadawasinconsistent withthe GATT and indicated
that the United States was prepared to negotiate compensation or even to consider compensatory
withdrawal of concessions by Canada. It was the Canadian view, however, that compensation would
not represent a satisfactory adjustment of the matter.

3.4 The representative of Canada stated that the action under consideration was taken by the
United Statesinrelationto domesticlegislationwhichwasspecifically tailoredto migratory tunaspecies
in order to conform to the commercia interests of a powerful West Coast tunafishery lobby. Heaso
stated that the important principle involved in this trade dispute was whether or not a contracting party
should have theright to disregard obligations under the GATT in order to use trade measures to bring
bilatera pressure to bear on non-trade issues.

3.5 Therepresentative of the United States noted that without prejudice to the United States position
concerning the provisions of the GATT invoked by Canada, the United States considered its action
fully justified under Article XX(g) of the GATT, which provided an exemption from other GATT
obligations for measures relating to conservations of exhaustible natural resources. He argued that
the United Statesimport prohibition on tuna and tuna products was not discriminatory as smilar messures
had been taken for similar reasons against imports from other countries (e.g. Costa Rica and Peru).
He went on to state that the action taken by the United States was in no way motivated by trade
considerations as it applied to trade flows valued at only about US$175,000, out of total United States
imports of tuna and tuna products of about US$330,000 million in 1978.

3.6 The representative of the United States expressed the view that the dispute under consideration
by the Panel wasmainly concerned with fishery problems, and, in particular, with the need for arational
international conservation and management programme for tuna stocks. In this connection, he said
that, during the consultations held under Article XX1I1:1, his Government, in consideration of thevery
smadl trade involved, had indicated its willingness to consider compensation rather than engage in lengthy
arguments over respective GATT positions. He could not accept, however, that an offer to consider
a trade settlement to avoid complicating a fishery issue should in any way prejudice the position of
the United States before the Panel.

'BISD 115/100.
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(b) Justification under Article XX(Q)

3.7 The representative of the United States argued that the measures imposed by the United States
restricting the import of tuna and tuna products from Canada were justified under Article XX(g) and
met each element necessary to constitute an action authorized under the Article.

3.8 Heexplained that the first eement in showing the measures were justified under Article XX(g)
was that the subject was an exhaustible natura resource. In thisrespect, there was little question that
tuna stocks were potentially subject to over-exploitation and exhaustion. According to apreliminary
listing by the United States National Marine Fisheries Service abacore tuna was under intensive use,
aswasyedlowfintunain the Atlantic. Y elowfin tunain the Pacific was described asbeing in imminent
danger and both Atlantic and Pacific stocks of bluefin tunawere described as being in imminent danger
and perhaps depleted.

3.9 In his view, the action taken by the United States also fully met the other requirements of
Article XX(g) as it was taken in conjunction with measures aimed at restricting domestic production
or consumption of tuna, although not specificaly that of albacore tuna; it related to conservation of
tunain that it was taken in order to avoid and deter threats to the international management approach
which the United States considered essential to conservation of theworld' stunastocks; it did not apply
inamanner that arbitrarily or unjustifiably discriminated between countrieswhere the same conditions
prevailed, as shown by restrictions maintained against Peru and Costa Rica. Recalling that measures
under Article XX must not be used in such away asto constitute adisguised restriction oninternational
trade, he pointed out that the motivation for United States action was in no way trade related. The
trade effect was at most nominal. Figures for United States production and consumption of tuna are
givenin Table 2.
Table 2

United States: Production and Consumption of Tuna
(in thousand pounds)

Species 1978 1979 1980
Production
Totd 408 878 364 476 399 432
of which:
Albacore 37 308 15 418 15 872
Bigeye 1283 2934 2277
Bluefin 13 690 14 897 7 991
Little tunny 150 126 535
Skipjack 151 596 120 104 179 443
Y ellowfin 203 594 210 227 192 182
Other 1257 770 1132
Consumption?
Totd 721 942 716 646 664 727

aCanned tuna only, consumption of fresh tunais small.

Source: USTR.
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Table 3

Limitations on Tuna Catch Applied by the United States Pursuant to the
IATTC and ICCAT Management Programmes

Fishing Area Species Type of Measure
Eastern Pecific | Yelowfin 1966-78: Catch season closed on various
Ocean dates; in recent years around
mid-April
1979: Catch season closed on 20 July
1980: No closure
Atlantic Ocean | Yellowfin Since 1972: No catch permitted of yellowfin
less than 3.2 kg.? - by weight
Bluefin @ Since 1974: No catch permitted
of bluefin of less than 6.4 kg.?
- by weight
(b) Quantitative limitation by

countries based on their
respective annua average catches

up to 1974
Bigeye Since 1974: No catch permitted
of bigeye of less than 3.2 kg.? by
weight
4n size.
Source: USTR

3.10 Heargued that conservation of global tuna stocks was one of the major objectives of international
arrangementsin which both Canadaand theUnited Statesparticipated, i.e. thelnter-American Tropical
TunaCommission (IATTC)! and the International Convention for the Conservation of Atlantic Tunas
(ICCAT). Heexplained that the IATTC dealt with tuna stocksin the Eastern Pacific Ocean, including
the stocks of albacore involved in the dispute between the United States and Canada. Limitations on
tuna catch applied by the United States are shown in Table 3. He also explained in detail the IATTC
conservation recommendationsfor yellowfin tunaand how thesewereimplemented by the United States
through the Tuna Conventions Act. However, for albacore tuna, no IATTC conservation
recommendations had yet been adopted.

3.11 The representative of the United States furthermore stated that Canada s seizure of 19 United States
tuna vessels significantly impaired the international management approach of the IATTC. By seizing
vessel swhich previously had fished of f its coastswithout interferencewhen thea bacore stocks migrated
there, Canada had adopted aunilateral management approach. Moreover, inthe IATTC, Canada had
indicated its unwillingness to apply an international management approach to albacore, the only tuna
species ever entering its 200-mile fishery zone on the West Coast. In this connection, he recalled that
tunafish, uniquely among major ocean fish taken for food, was ahighly migratory species and because
of this highly migratory pattern, unilateral measures could not effectively conserve theworld' s stocks
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of tuna. He stated that it was fruitless for one coastal State to limit the catch when a school of tuna
was in its waters, if the school would be overfished in another State's water or on the high seas. He
consideredthat unilateral measureswould likely to be counter productiveto conservation sinceunilatera
measures would discourage international co-operation essential to prevent overfishing of migratory
species in areas not subject to restrictions.

3.12 Healso explained to the Panel that the embargo on tuna and tuna products from Canada had been
imposed under Section 205 of the Fishery Conservation and Management Act of 1976 and should be
seen in relation to laws applicable to the conservation of tuna and efforts made by the United States
to promote international co-operation to conserve tuna. Section 205 of the Fishery Conservation and
Management Act of 1976 stated the Congress findings that stocks of many species of tunawere depleted,
or threatened with depletion, but that proper management of such species could ensure satisfactory
yield. One purpose of the provisions of Section 205 of the Fishery Conservation and Management
Act of 1976 was to encourage other countriesto co-operate in international conservation of tuna. The
provisionsimposing an embargo on imports of fish from acountry seizing United Statesfishing vessels
were intended to dissuade other countries from claiming unilaterally 200-mile jurisdiction over tuna
stocks and from seizing United States tuna vessels under such claims. The United Statesdid not itself
claim jurisdiction over tuna in its 200-mile zone.

3.13 The representative of Canada agreed that tuna was an exhaustible natural resource. Although
his authorities did not doubt that the United States had a genuine interest in the conservation of tuna
stocks he denied that the measures in question weretruly triggered by the United States concerns about
conservation, or related in some way to measures to promote or achieve improved conservation. He
argued that the specific event which triggered the import prohibition, was not a genera concern on
the part of the United States about Canadian policies and actions related to the conservation of tuna,
but the seizure of a number of fishing vessels and the arrest by Canadian authorities of United States
fishermen engaged in fishing for abacoretuna, without authorization, inside Canada s zone of fisheries
jurisdiction off the West Coast of Canada. The United States and one other country were standing
alonein not recognizing coastal State jurisdiction over tuna. Inthisregard it was noteworthy that the
United States Comptroller Generd, in his report to Congress of December 1976, referred to Section 205
of the Fishery Conservation and Management Act of 1976. Hewasclearly not referring to conservation
when he stated that the Act included sanctions (Section 205) designed to dedl with the anticipated negative
effects of the 200-mile limit on the United States tunafishery. Conservation was not therefore uppermost
in the minds of the original drafters of the provisions that gave rise to the dispute. Rather, it may
have been the existence of domestic legislation in Canada and other countries which could have the
effect of restricting United States tunavesselsfrom operating in coastal waters under their jurisdiction.
United States legislation was intended, in effect, to be a lever to dissuade Canada and other nations
from enforcing their domestic laws to the detriment of commercia interests of the United States tuna
industry.

"Member countries of the IATTC are Canada, Japan, France, Panama, Nicaragua and the
United States. Costa Ricaand Mexico withdrew from IATTC in 1987 and 1979, respectively. Work
on the renegotiation of the IATTC Convention has been going on since 1977. In the course of these
negotiations, the United States has expressed the view that the organization established by the new
Convention should have, asthe old IATTC does, responsibility for al stocks of tuna and tunaike
fish in the Eastern Pacific Ocean, including the stocks of abacore which range off the West Coast
of North, Central and South America. Canada, on the other hand, has indicated that, in her view,
the new Convention should establish specid problemsinvolved in that fishery. Temperate tuna (including
albacore) should not be covered by the new arrangements on the ground that these species are, in the
Canadian view, quite different with respect to distribution and fishing methods.
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3.14 Moreover, the import prohibition was lifted, not when Canadian conservation policies changed,
but when Canadian and United Statesauthoritiesreached aninterim understanding providing reciprocal
access for tunafishermen of each country to waters under the fisheries jurisdiction of the other beyond
the 12-mile limit as well as other provisions related to access to ports. There was nothing in the
arrangement that related in any way to conservation of albacore or any other tuna species.

3.15 Recalling that Canada had been a member of the Inter-American Tropical Tuna Commission
(IATTC) since 1968 and the International Convention for the Conservation of Atlantic Tunas (ICCAT)
since 1969 and that Canada has adopted al recommendations of the IATTC, the representative of Canada
said that his country did not differ with the United States on the question of international co-operation
in the conservation of tuna stock, but rather in the principles and mechanisms by which effective
conservation could be achieved. He aso noted the fact that the IATTC had never addressed a
management régime for albacore tuna and neither could it be demonstrated that the United States
Prohibition of Canadian tuna imports contributed in any way to improved conservation.

3.16 Although he expressed reservations about dwelling too much on fisheries issues which were not
central to this dispute, he furthermore argued that, in order to test the consistency of the United States
import prohibition with Article XX(g), it was also essential to establish whether or not the import
prohibition was implemented in conjunction with restrictions on domestic production or consumption.

3.17 In thisregard, he recaled that the United States action to prohibit imports on all tuna and tuna
products from Canada regardless of species wastheresult of Canadian action against theillegal fishing
of albacore tuna only by United States fishermen. Although there were, by means of limitations on
the permitted catch, indirect restrictions on the production in the United States of tuna products of
species other than abacore, these did not seem to be related in any way to the discriminatory import
prohibition of these species from Canada. No domestic measures were applied in the United States
which restricted either the production or the consumption of albacore tuna.

3.18 Furthermore, the representative of Canada stated that his authorities regarded the recourse by
the United Statesto the provisions of Article XX(g) as an ex-post facto justification of atrade measure
for which there was no justification under the GATT. In the course of bilateral consultations with
the United States under Article XXIII, the question of conservation had never been raised by the
United States. Indeed, when the United States Government publicly announced its imposition of the
trade embargo, it only referred to the action taken by Canadian authorities against United Statesfishing
vessels which had been operating without authorization in Canadian waters.

3.19 Therepresentative of the United States stated that Article XX(g) applied to measures "relating”
to conservation of exhaustible resources, and did not require that the exclusive motivation or effect
of such measure necessarily be conservation. Certainly, it was not necessary that every officia of
the party taking the action always explain the action in terms of its ultimate effect on conservation.
Similarly, it was not necessary that the interim agreement specify on its face that its purpose was
conservation. The important point was that the effect of the interim agreement was consistent with
the international management approach to conservation of tuna. He further stated that the import
prohibition satisfied the "relating to" test in Article XX(g), noting that the legislative history of the
Fishery Conservation and Management Act of 1976, and Section 205 in particular, showed that
conservation was a substantial motive for the measure. He added that the United States did monitor
and impose restrictions on the production of tuna of its own industry, and that the import embargo,
catch restrictions and other measures taken together comprise the whole of a comprehensive tuna
conservation policy, and thus were taken in conjunction with each other.
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3.20 Therepresentative of Canada pointed out that there were aternative approaches to conservation.
The United States argument was that its view of conservation was the only vaid one and the United States
had enacted domestic legislation with a provision for trade sanctions as leverage to impose its view
on others.

(c) Remarks by the parties on the implications of the lifting of the import prohibition

3.21 Although recdlling that the United States import prohibition on tuna and tuna products from Canada
had been lifted following the conclusion of an interim agreement on tunaarrangements between Canada
and the United States', the representative of Canada explained that his authorities continued to attach
importance to obtaining a finding on the matter from the CONTRACTING PARTIES.

3.22 Heargued that this wish to have the Panel make a substantive conclusion was related to the fact
that in August 1980, the United States threatened to implement a discriminatory prohibition under
Section 205 of the Fishery Conservation and Management Act of 1976 on imports of salmon from
Canada following the arrest by Canadian authorities of a United States salmon fishery boat and that
the interim Canada/United States arrangement on tuna only laid the groundwork for a long-term
agreement, which had still to be negotiated and which would require United States Congressional
ratification. In the absence of a ratified agreement, there remained a risk, that the discriminatory
prohibition onimports of tunafrom Canada could bereimposed, or indeed extended, to other products,
such as salmon, or that a discriminatory prohibition on imports of other fishery products could be
imposed asaresult of non-trade disputesin other fisheries. Not only wasthere no long-term agreement
with respect to abacore tuna yet in force, but any such agreement would be without prejudice to the
respective position of the parties concerning coasta State jurisdiction over highly migratory species.?
Inthesecircumstances, thepossibility remainedthat theUnited Statescould, notwithstandingratification
of abilateral treaty on albacore tuna, impose, pursuant to Section 205 of the Fishery Conservation
and Management Act of 1976, for non-trade reasons, trade measures inconsistent with United States
treaty obligations under the GATT.

3.23 He therefore argued that it would be appropriate for the Panel to find that the discriminatory
prohibition of imports of tunaand tuna products was contrary to United States obligationsand nullified
benefits accruing to Canada under the GATT, and to recommend that the Government of the
United States take the necessary action to ensure that the Fishery Conservation and Management Act
of 1976 would be implemented in a manner consistent with the General Agreement.

3.24 The representative of the United States considered that the lifting of the import prohibition had
removed the practical source of complaint by Canada and rendered the dispute before the Panel
hypothetical. The salmon issue raised by Canada would have involved different GATT issues and
in any event did not result in an embargo on imports. He further stated that the interim agreement
and the signature of along-term treaty represented a solution to the case consistent with GATT dispute
settlement procedures and abjectives, and that continuation of the case to decision, whatever the decision,
would neither improve nor undermine the settlement achieved. Together with the lack of practical
benefit from continuation of this case under these circumstances, he argued that his authorities saw
considerablerisk of creating unintended or unforeseen precedentsfor the GATT through opinionsbeing
expressed on the difficult conservation issues involved in Article XX(g), where nationd and internationa
standards have changed considerably over the years and continue to evolve.

'Dated 21 August 1980 and running to 1 June 1981, or upon entry into force of the proposed
treaty.

’0On 26 May 1981, Canada and the United States signed the Treaty on Pacific Coast Albacore
TunaVessels and Port Privileges, which replaced theinterim agreement. Thetreaty entered into force
on 29 July 1981. The treaty has a minimum duration of 3 1/2 years and thereafter would continue
in force subject to one year's notice of withdrawal by either party.
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3.25 He further argued that the GATT panels had not traditionally dealt with hypothetical situations.
This case in his view presented a particularly problematic area for action in the light of the removal
of the import prohibition. Should the Panel however, decide to continue the case and report fully on
the matter to the CONTRACTING PARTIES, the representative of the United States suggested that
the Panel should find that the United States action was not inconsistent with the provisionsof the GATT
as this action was explicitly authorized by the genera exceptions listed in Article XX(g). He stated
that, despite their reservations, the United States would co-operate fully with the Panel should the
Panel continue its consideration of this case.

3.26 Findly, he noted that the permanent treaty would prevent recurrence of the dispute originally
brought before the Panel because under the treaty no situation could arise which would trigger another
embargo of thealbacoretunafishery. Furthermore, whileoutsidetheterms of reference of thisdispute,
the possibility of an import embargo involving other fisheries was extremely remote because the
United Statesrecognized Canadian jurisdiction over non-tunaspeci es and because thetwo governments
had an understanding to avoid quickly incidents arising out of disputed maritime boundaries.

3.27 The representative of Canada indicated that he did not share the United States contention that
the issue under dispute was hypothetical as it related to actual trade measures which had occurred in
the past and that a threat of further discriminatory United States import restrictions being imposed,
under Section 205 of theFishery Conservation and Management Act of 1976, onfishor fishery products
imported from Canada continued toexist. Healluded tothe United States’ EEC Panel Report on Animal
Feed Proteins' as aprecedent whereapanel had addressed theissuein dispute subsegquent to termination
of the particular trade measures which had prompted the establishment of that panel.

IV. Findings and conclusions

4.1 In accordance with itsterms of reference as set out in paragraph 1.3, the Panel focused its work
on an examination of the measures taken by the United States concerning imports of tuna and tuna
products from Canada, in the light of relevant GATT provisions. It noted, however, that the dispute
was part of a wider disagreement between Canada and the United States mainly related to fisheries
and that the trade aspect constituted a part of a broader complex.

4.2 Inthecourseof itswork and in accordance with established practice?, thePanel consulted regularly
withthepartiesand repeatedly encouraged themin light of devel opmentstaking placetoreachamutually
acceptable solution to the dispute. In thisconnection, the Panel noted that following continued bilatera
discussions between the parties, an interim arrangement on abacore tuna fisheries between Canada
and the United States was reached in August 1980. It also noted that the United States subsequently
lifted the prohibition on imports of tuna and tuna products from Canada, with effect from
4 September 1980. The Pand furthermore noted that subsequent negotiations between the parties resulted
in the establishment of the Treaty on Pacific Coast Albacore Tuna Vessels and Port Privileges which
was signed on 26 May 1981 and ratified on 29 July 1981. Thistreaty replaced the interim agreement
of August 1980.

4.3 Inlight of these devel opments the Panel noted that according to prevailing GATT practice when
abilatera settlement to a dispute had been found, panels had usually confined their reportsto a brief
description of the case indicating that a solution had been reached.® However, it aso noted that in
the past, panels had on occasion presented a complete report even if the measure giving rise to the
dispute had been disinvoked.® It furthermore noted that the representative of Canada did not accept
that the results obtained bilaterally constituted a satisfactory solution or settlement in terms of
paragraph 17 of the Understanding Regarding Notification, Consultation, Dispute Settlement and

'BISD 255/49.

BISD 265/210.

®BISD 255/107; BISD 26S/320; L/5140; L/5155; L/5192.
“BISD 255/49.
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Surveillance!, and that he argued that the damage caused by the action which gave rise to the dispute
had not been satisfactorily repaired, and that the threat of the United States taking action under
Section 205 of the Fishery Conservation and Management Act of 1976 continued to exist. Hetherefore
requested the Panel to present a substantia report on the case. The Panel noted that the Canadian
Embassy, in a diplomatic note to the Department of State of the United States (No. 423,
Washington DC, August 21, 1980), indicated that the arrangements concerning fisheriesfor albacore
tuna off the Pacific coasts of Canada and the United States were without prejudice to action brought
before the GATT regarding import prohibition on tuna and tuna products. The Panel also noted that
the representative of the United States, athough expressing serious doubts about the usefulness of
establishing acomprehensivereport when aconciliation on the dispute had been achieved, nevertheless
declared himself willing and ready to provide his full cooperation if the Panel wanted to establish a
comprehensivereport. The Panel consequently felt that in this particular caseit had to consider itself
what type of report it should present to the Council and decided to proceed with its work and establish
a complete report.

4.4 ThePandl started by examining the complaint by Canadathat the United Statesimport prohibition
on tuna and tuna products from Canada was contrary to Article XI. The Panel noted the provisions
of Article X1:1.2 It found that the United States Government decision of 31 August 1979 to prohibit
with immediate effect the entry for consumption or withdrawal from warehouse for consumption of
tuna and tuna products from Canada constituted a prohibition in terms of Article XI:1. The Pandl,
therefore, examined the legal basis of the United States import prohibition on tuna and tuna products
from Canada in light of the exceptions to the provisions of Article XI:1 listed in Article XI:2.

4.5 The Panel noted that the decision of the United States Government was based on Section 205
of the United States Fishery Conservation and Management Act of 1976. The Panel was informed
that the purpose of the Fishery Conservation and Management Act of 1976 was to ensure that certain
stocks of fish were properly conserved and managed, to support and encourage the implementation
and enforcement of international fishery agreements for the conservation and management of highly
migratory species, and to encourage the negotiation and implementation of such additional agreements
as necessary. It furthermore noted that Section 205 of the Fishery Conservation and Management Act
of 1976 contained provisions designed to discourage other countries from seeking to manage tuna
unilaterally and from seizing United States fishing vessels which were fishing more than 12 miles off
their coasts.

4.6 The Pand aso noted that the United States had applied limitations on the catch of some species
of tuna(e.g. Pacific and Atlantic yellowfin and Atlantic bluefin and bigeye), during thetime theimport
prohibitions on tuna and tuna products from Canada had been in force. The Panel found, however,
that even if an import restriction could, at least partly, have been necessary to the enforcement of
measures taken to restrict the catches of certain tuna species, an import prohibition on al tuna and
tuna products from Canada as applied by the United Statesfrom 31 August 1979 to 4 September 1980
would not sufficiently meet the requirements of Article XI:2, firstly because the measure applied to
species for which the catch had not so far been restricted in the United States (such as albacore and
skipjack) and secondly because it was maintained when restrictions on the catch were no longer
maintained (e.g. Pacificyelowfintunain 1980). Furthermorethe Panel noted thedifferenceinlanguage
between Article X1:2(a) and (b) and Article XI:2(c), and it felt that the provisions of Article XI:2(c),
could not justify the application of an import prohibition.*

BISD 265/213.

2'No prohibitionsor restrictions other than duties, taxesor other charges, whether made effective
through quotas, import or export licences or other measures, shall be instituted or maintained by any
contracting party on the importation of any product of the territory of any other contracting party or
on the exportation or sale for export of any product destined for the territory of any other contracting
party" (BISD Volume IV, page 17).

3United States - Federal Register, Vol. 44, No. 178 (12 September 1979).

“In Article X1:2(a) and (b) thewords" prohibitionsor restrictions" areused whilein ArticleX1:2(c)
mention is only made of "restrictions”.
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4.7 The Panel noted that the representative of the United States based his arguments concerning the
justification for the action taken against imports of tuna and tuna products from Canada entirely on
Article XX(g).* The Pand therefore proceeded to an examination of the arguments presented in respect
of this Article by both the representatives of the United States and Canada.

4.8 The Panel noted the preamble to Article XX. The United States action of 31 August 1979 had
been taken exclusively against imports of tuna and tuna products from Canada?, but similar actions
had been taken against importsfrom CostaRica, Ecuador, Mexico and Peruand thenfor similar reasons.
The Pand felt that the discrimination of Canadain this case might not necessarily have been arbitrary
or unjustifiable. It furthermore felt that the United States action should not be considered to be a
disguised restriction on international trade, noting that the United States prohibition of imports of tuna
and tuna products from Canada had been taken as a trade measures and publicly announced as such.
The Panel therefore considered it appropriate to examine further the United States import prohibition
of tuna and tuna products from Canada in light of the list of specific types of measures contained in
Article XX, and notably in Article XX(g).

4.9 The Panel furthermore noted that both parties considered tuna stocks, including abacore tuna,
to be an exhaustible natural resource in need of conservation management and that both parties were
participating in international conventions aimed, inter dia, at a better conservation of such stocks.
However, attention was drawn to the fact that Article XX(g) contained a quaification on measures
relating to the conservation if they wereto be justified under that Article, namely that such measures
were made effective in conjunction with restrictions on domestic production or consumption.

4.10 The Panel noted that the action taken by the United States applied to imports from Canada of
all tunaand tunaproducts, and that the United States could at varioustimes apply restrictionsto species
of tunacovered by the IATTC and the ICCAT. However, restrictions on domestic production (catch)
had so far been applied only to Pacific yellowfin tuna, from July to December 1979 under the Tuna
Convention Act (related to the IATTC) and to Atlantic yellowfin tuna, bluefin tuna and bigeye tuna
under the Atlantic Tunas Convention Act related to the ICCAT), and no restrictions had been applied
to the catch or landings of any other species of tuna, such as for instance abacore.

4.11 The Panel also noted that the United States representative had provided no evidencethat domestic
consumption of tuna and tuna products had been restricted in the United States.

4.12 The Panel could therefore not accept it to bejustified that the United States prohibition of imports
of al tunaand tunaproducts from Canada as applied from 31 August 1979 to 4 September 1980, had
been made effective in conjunction with restrictions on United States domestic production or consumption
on al tuna and tuna products.

1" Subject to therequirement that such measuresare not applied in amanner which would constitute
ameansof arbitrary or unjustifiablediscrimination between countrieswherethesameconditionsprevail,
or adisguised restriction on international trade, nothing in this Agreement shall be construed to prevent
the adoption or enforcement by any contracting party of measures:

(g) relatingtotheconservation of exhaustiblenatural resourcesif suchmeasuresaremadeeffective
in conjunction with restrictions on domestic production or consumption”. (BISD Volume IV,
pages 37 and 38).

2United States - Federal Register, Vol. 44, No. 178 (12 September 1979).
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4.13 The Panel also noted that the United States prohibition of imports of al tuna and tuna products
from Canada had been imposed in response to Canadian arrest of United States vesselsfishing albacore
tuna. The Panel could not find that this particular action would in itself constitute a measure of atype
listed in Article XX.

4.14 The Panel furthermore noted that the amount of trade in tuna and tuna products affected by the
action taken by the United States was relatively small with annua totals varying between
US$172 thousand to US$1.6 million in 1976-79 according to figures supplied by the representative
of the United States. However, asthe measure which gaveriseto the dispute was lifted after oneyear,
as subsequent negotiations between the Parties had resulted in the establishment of atreaty on abacore
tuna fisheries, and as no detailed submission had been made as to exactly what benefits accruing to
Canada under the General Agreement had been nullified or impaired, the Pand did not consider the
guestion of possible compensation.

4.15 In the light of the foregoing, the Panel concluded that the United States embargo on imports of
tuna and tuna products from Canada as applied from 31 August 1979 to 4 September 1980 was not
consistent with the provisions of Article X1. It did not find that the United States representative had
provided sufficient evidence that the import prohibition on al tuna and tuna products from Canada
as applied from 31 August 1979 to 4 September 1980 complied with the requirements of Article XX
and notably sub-paragraph (g) of that article.

4.16 Finally, the Panel would stress that its findings and conclusions were relevant only for the trade

aspects of the matter under dispute and were not intended to have any bearing whatsoever on other
aspects including those concerning questions of fishery jurisdiction.
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