SUPRME COURT OF KOSOVO
PML-KZ2-84/2018
12 May 2018

In the Nams of the People

mmc«nm in a panel composed of Supreme Court Judge Emine
Mustafa, as a presiding judge, EULEX Judge Willem Brouwer, as a reporting judge
and the Supreme Court Judge Valdete Daka as member of the panel, assisted by
EULEX Legal Advisor Adnan Isufl, acting in the capacity of a recording clerk, in the
amumdmmcmamm/mm PPRKRSQWIS.amthe
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co-perpetration in violation of Article 144 paragraphs 1 and 2, in conjunction with
‘Article 31 of the Criminal Code of the Republic of Kosovo, Participation in a
Terrorist Group, in violation of Article 143 paragraph 2 in conjunction with Article
138 paragraph 4 of the CCK, Unlawful Possession and acquiring of more than four
mpmlnvblaﬂouofArﬂcle374pammph2oftheCCR.lm:lun;NaﬂonlL

Racial, Religious, Ethnic Hatred, Discord or Intpl ce, in violation of Article 147
paragraph 1 of the CCK. ()

ontthaquestfoertectlonof eigality filed by defence counsel WD

on behalf of the defendant against the Ruling of the
Basic Court of Prishtind/Pristina PPRKR nr 347/13 (PPS: 94/2013) dated 25

February 2015 and the Ruling of the Court of Appeals PN1. 350/2015 dated 6
March 2015, ,

AﬂuhavmgrevlewedtheOpmbnoftheStateraecuﬂonOﬂleembmmedonl?
April 2015, pursuant to the Criminal Procedure Code ("CPC"), the court having
deliberated on the matter on 12 May 20185, renders the following:
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The Request for Protection of muymmn‘
on behalf of the defendant

Court of Prishtind/Priitina nr 347/13 (PPS: 94/2013) dated 28
PFebruary 2018 and the Ruling of the Court of Appeals PN1. 350/2010 dated 6

mzolu.hm’wuw
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offences of of a Terrorist Acts in co-perpetration in violation of Article
144 paragraphs 1 and 2, in conjunction with Article 31 of the Criminal Code of the
Republic of Kosovo, Participation in a Terrorist Group, in violation of Article 143
paragraph 2 in conjunction with Article 135 paragraph 4 of the CCK, Unlawful
Possession and acquiring of more than four weapons in violation of Article 374

h 2 of the CCK, Inciting National, Racial, Religious, Ethnic Hatred,
Discord or Intolerance, in violation of Article 147 paragraph 1 of the CCK.

On 5 November 2013, the defendant has been arrested together

with other suspects, and upon application prosecutor filed on 7 November
2013, the Pre-trial Judge of the Basic Court of Prishting/Pristina issued a ruling
ordering the detention on remand aguinst the defendants, including the defendant

of the current criminal proceeding. Since then, the detention against

&- etended. ey TEviewsd by the courts scverml times and

On 23 January 20185, the Prosecutor filed the indictment in this criminal case and
thelnmalheanngmheldon 11 Fehruary2015

Onzamryzols thePreddngudgehmwda extending the measure
of detention on remand against the 23 April 2015.

On 24 February 2015, the above by the defendants, included
thedefmdant”— | '
On 6 March 2018, the Court of Appeals rejected the appeals as unfounded and
afirmed the appealed ruling of the ng Judge dated 23 February 2018.
On 30 March 2018, defence counsel on behalf of the defendant
@. filed with the Supreme a Request for Protection
the above rulings rendered by the first and second instance
courts. i
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Substantial violations of the provisions of the criminal procedure. It has been
argued in the request that the first instance court has exceeded the scope of its
legal authorisation conferred by the provisions of the Criminal Procedure Code.

to defence counsel, a ruling extending detention on remand against a
defendant can only be rendered upon written application of the prosecutor which,
in actual case, does not exist.

The defence counsel states that the appealed rulings do not contain sufficient,
clear and convincing reasons concerning the suspicion. to the
defmcemumd.theeourtshavevlohtedthepﬂndpleofpmumpﬂonof
innocenoeskwethelndlchnentianoteonﬁrmedyet.medefeme ST
that by extending the detention, the courts have not only prejudipe
situation but have also infringed the rights of the defendant
innocent until a final judgment is rendered. .
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_properly evaluated that there

The defence counsel also contests other findings of the court regarding the risk of
flight, risk of obstruction of the criminal procedure and/ or risk of

other criminal offences. The defence counsel contends that the lower courts
wrongly established that there is a risk of flight based solely on the length of
punishment and the seriousness of criminal offences. Regarding risk of
obstructing of criminal procedure, defence counsel argues that there are no
injured parties or witnesses presented by the prosecution, who would for purposes
of the case concerned be possibly influenced by the defendant. Further, the
defence counsel submits that the material evidence is already secured and
therefore there is no risk that the defendant might have any physical access to the
evidence. In addition, the defence counsel argues that there are no arguments

provided that would prove that if the defendant would defend himself at liberty, he
would commit another criminal offence.

ihedefmeounsdpmpoeesthecourttoammdtheappuledmﬂngs.hmleue

the defendant from detention or to replace the measure of detention on remand
wlthanotheralternaﬂvemeasumfmmtheCPc
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On 17 April 2015, in its reply KMLP 1I-ZZZK 11 no.17/15, the Office of the State

.Prosecutor of Kosovo moves the court to reject the Request for Protection of

Legality as ungrounded, and affirm the contested Rulings in their entirety.
II. Admissibility of the request for protection of legality.
o After review of the case file, the Supreme Court of Kosovo finds that the
Request for Protection of Legality is admissible; it has been filed by a person
auﬂlorhedﬂuctoandwlthmmelegalumefmme.

° meSuptumComtofKoaovoﬁndshomthattheRequestfoertecuon
of Legality is ungrounded.

IV. Findings of the Supreme
This Court is satisfied that the

of Kosovo

instance courts have correctly, fully and
for extending the detention on remand
against the defendant Regarding the lack of grounded suspicion
and allegation that there is no ap from prosecution, this Court
considers the arguments without merit. As evidenced in the case file- which as
matter of fact is not disputed even by the defence- the prosecutor has

the extension of detention against the defendant during the session dated 11
February 2015. It is not contestable that also the defence counsel has been given
the opportunity to challenge it. The Court notes that Article 191 of the CPC does
not require a written application from prosecutor for purpose of extending the
detention as argued by the defence counsel. A written application is only required
when detention is first ordered according to Article 188 of the CPC. That is true,
because in this situation the court has to establish the grounded suspicion and
pmﬂdeadequatemmmgthatothuspedﬂcrequlmmentsaasﬁpuhtedmthe
Article 187 of the CPC are met. When extension of detention is concgagsh.

the case here, the court only evaluates whether there is g
circumstances which were previously established. In the case at hfy
counsel did not submit any facts and/or evidence which would &
any substantial change of the circumstances which were pr ’




Contrary to what was argued by the defence, the Court finds that the fact that the

For this reasons, it is decided as in the enacting clause of this Judgment.

g ot

PML-KZZ-84/32018, dated 12 May 2018
@- Musthfa, Presiding Judgs
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