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,I )PIU:~IE CO( '!fl' OF KOSOVO 
P\IL 202/201J 
Date: 5 February 201.t 

IN THE NA i\ lE OF TIIE PEOPLE 

rHE SIJPREME COURT OF KOSOVO, in the panel compo.,ed hy judge Timo Vuojolahli a!, Presiding. Ku-,ovn .Judge Ncsrin Lw,hta and EULEX .Judge lkrtrl Ahnborg a., mcrnber<; of 1he panel, in the pre),cncc or Adnan f-,ufi EULEX Legal Advi.,or, actin?? in c.ipacity of a recording clerk, in the criminal CJ.Se P.nr -+88/08 of the Di-,1rict Court of l'ric;htine/Pril>htina against the defendant: 

t, .. \i· ·. father'-; name ~ --f.:. mother·-; name "f.._U , born on ';,:-;...._·'f..... ., in ' "'/.._--;....__'/-... , Ko!iovo Altlanian, prcv1ou., occupation '!,..."/,_---j._ , ,,f r, completed ... econdary .,chool, average economic ~ituation, ~-)('f-.i---, no previou-; criminal background , in detention ~ince on 21 January 2008, and after the final judgment -,erving the se ntence, 

..: harged for rnmrni.,.,ion of criminal offcnct:s of Aggravated Murder in Co-perpetra11on, in violation of Article 147 paragraphs 4, 9 and 11 in conjum;tion to Article 23 of the CCK, C.1rievous Bodily Harm in Co-perpetration, 111 violation of Article 154 paragraph I of the CCK, and Causing General Danger in Co-perpetration, in violation of ,\rticle 29 I paragraphs I, 5 ,md Article 23 of the CCK. and :sentenced by linal judgment of commining the criminal offences of Aggravated Murder in co-perpetration and Grievous Bodily Harm in co-perpetration, to twenty-five (25) years of long term irnpri!>onment. currently before the ~upreme Court of Kosovo, pending a request for protection of legality, 

Deciding upon the Reauest for Protection of Legality Av \--\• ~~ ·-·· · , on behalf of lhe Jcfcndant I?:,. ~. against the Judgment of the Di.,trict Court of Pri-,htine/Pristina (P nr 488/08) dated 22 September 2009, Judgment of the Supreme Court of Kosovo (Ap-Kz nr 2-l6/2010) dated 25 May 2012 and Judgment of the Supreme Court of Ko:..ovo (Api-Kzi nr 06/20 12) dated 16 January 2013. 

After a session held on 5 February 2014. pun,uant to Articles 451 and -+54 and .iss of the Criminal Procedure Code (/1ereaf;er " CPC") issues the following: 

.JUDGMENT 

The Request for Protection of Legality Av t1 •-tt· . --· ·• on behalf of the defenuant f->- \+,.. · against the .Judgment of the Di-;trict Court of Pri-,h1ine/Pri~tina (P nr 488/08) 
dated 22 September 2009, .Judgment of 1he Supreme Court of Kosovo (Ap-Kz nr 2-+6/2010) 
dated 25 May 2012 and Judgment of the Supreme Court of Kosovo (r\p1 -Kzi nr 06/2012) 
J ated 16 .January 2011. i-; hcrehy rejected as ungrounded. 

REASONING 

I. Procedural hackground 

It ha-. been t:~tJbli-.hcu that on 2-l September 2007, the ddendant ' P-,- \\• ~11; ac1111 g 111 ,·o-preparauon with other defendant<; pl,11..:ed ant.I detonated .,n 1mprovi<-,ed t:xplo<-,1\l! dev ice 
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,, n rile l! n>t11H1 /Joor ol .i hurldm_!.( ,11 Bill f'linton i\,enue . I he e,plo...,1l>ll re,11lted 111 the de.1th ,if ~- k~ .ind 1 ?- 5_. . wh1ht nther 111div1du,II!-> ' )<..'v\, S · V,, .:C: " L •• N, .:i. G-"5. •• 1 t:"• H • lJ. r\-, , I "'f: ¼ . ' 'J-. J<', • ,u amt ..St+•S . , ,w,ta1neu grievo11.., hndlly 1111uric~. 

I Jpon corH.:f11..,1on of the lnvc~11gat1ons, on 12 Augu..,t 2008 the Indictment ha~ het.:n tiled by 1he prmccutor in rt.:l,llion to th1-; criminal matter. fhe indictment wa, confirmed on 2 h:hmary 2009. 

On 22 September 2009, the Di~trict Court of Pri...,htini.'/Pristina found the defendant I \1.•-\-\-. guilty for com111iLting the criminal offence:- of Aggravated Murder in violation of ,\rttcle 1 ➔ 7 par -1-. 9 and 11 of the CCK. Gricvnus Bodily Harm in violation of Article 154 par I of the CCK and Cam,ing General Danger in violation of Article 291 par I and 5 of the CCK. and imposed an aggregated long tenn imprisonment of 25 year.__ 

On 25 May 2012, the Supreme Court of Ko-;ovo deciding on the appeal again:-.t the judgment rendered in the first in:-.tance. modified the appealed judgment hy C'>tahli-.hing that the count 3, Cau~ing General Danger. was rnn-;urned hy count I. ,\ggravated MurJa. The Judgment wa, affirmed in the remaining parts. 

On 16 January 20 I J, the Supreme Court of Ko-;ovo rejected the appeal ti led by the defence cnun,el on hehalf of the defenJ,rnt P.:, . 14- • 1 again-;t the Judgments of the Di!.trict Court of Pri,;htine/Pri~tina ( P nr 488/08 ), dated 11 September 2009, and Supreme Court of Km,ovo (Ap-K;, nr ::!46/1010), dated 25 May 2012. 

On 28 September 2012, the Defence Coun:-.el f-1•+\:~ ---·"··· .iled a Request tor Protection of Legality against the above mentioned judgments. 

The Office of State Prosecutor (OSPK) in its opinion KLMP II nr 145/201.1, dated ::!6 November 201.1, proposed the Supreme Court of Ko-;ovo the approval of the Request for Protection of Legality filed by Jefence counsel and to annul the appealed judgments and recurn the case back for retrial. 

II. Procedure hcfore the Supreme Court of Kosovo 

I. In a,sei.~ing the Request for Protection of Legality, the Supreme Court estahli,heJ the following: 

J. The Supreme Court con:-.iJered the Request in a :-.e:-.sion of the panel. There wa:-. no need to a-;k for a reply from the oppo,;ing party. 

h. The Request has been filed with the competent Court an<.l by an authorited reNm. pur~uant to Article.., 4.B paragraph I and 4.14 paragraph I of the CPC. 

c. The panel could not find out when the Judgment of the Supreme Cour1. dated 16 January 2013, has been ...,ervcd on the defendant. Therefore, It b con,idercd that the request for protection of legality is filed within the deadline pur'iuant to Article .. rn paragraph 2 of the CPC. 

•I. n,c panel con!-.idercJ the Reque,;t as ,1Jmi-.-,1blt.: . 
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' I hc Jlld~ nll!llh 111 1hi-. cr1111111,tl ca-.c have hCL' l1 cllallen~cd. tu-, t. 1111 the ~round nl 
'i t1h,1ant1al Violarion nf the Provl\ion-; of Cri111111al Procedure . .irH.l -..econd. u11 thl'. ~round t if 
Vrolation lll the Criminal L1w. In the Re4uL·-,1 for l'ro1ec1ion nl L •~,diry, the I )ckncc 
Coun,el allege-. J numher of violar iun,. which can he pre..,ented a-, follow-; : 

• Improper compo-.rtion of the trial panel, ( Artrde-. J45. 359 and At t1<.:lc 403 par I. 
item I of the Criminal Procedure Code of Ko:-ovo, hert'<t/ier ··KCCP"'. the law in 
force at the time of the previous proceeding:-) 

• rhe judgments arc based on inadmhsible evidence, 'iuc.:h as the expert .111alysi -; 
( ,\rtide 176 p..ir I, Article 237 par 2 and Article -W3 par I item 8 of the KCCP). 

• The judgments have cxcl!cded the :-cope of the indictment filed initiall y by the 
prosecutor (Articles 386 and 403 par I item IO of the KCCP) 

• The judgments lack grounds and the reai,oning of facts is in contradiction hctween 
the evidence presented in the proceedingi, . The 'itatements of witnes'iCl. · Y. •·· 
,111d ·D ·· and V• t, differ greatly from the -,ratemcnti, of witnei,i,e-, · (:;;,. ·", £,, 1" and ·• z:_. ·, while the :-taternent of the witnci,-, \J. c.· 1 was 
even nor included in tne reasoning of the judgment. ( Article-; 387 par 2. J% par 7 
,111d 403 para I item 12 of the KCCP). 

• ·nie legal classification of the act, motives and intent: There I!> a violation of the 
criminal law because of erroneous legal classification of the criminal act. The 
defendant tlid not have intention 10 deprive from the life · ~ ... '1.. rnd ~ p. ~ .. 

·· , .is acknowledged in the judgmenti,, but only to cause damage., to the 
RestJurant and frighten the owner-;, In the reasoning of the judgments there b 
di~crepancy between the establi!..hed motive~ and intent. 

J . The Panel finds out that the first four allegations were already rai c;cd during the previou!> 
proceedings, and they all were rejected a!> ungrounded. 

4. The Panel finds that the appealed judgments rendered in previous proceeding!> do not 
warrant any ex officio intervention. Therefore, pursuant to Article 4J6 of CPC. the Supreme 
Court of Kosovo !>hall confine itself to examining those violations of law which the 
requesting party alleges in his Request for Protection of Legality, accord ingly. 

III. Findings of the Supreme Courfof Kosovo 

, \. 1\1/ei:etl 1•iolations o[provisions o[the Criminal Procedure 

I. Defence counsel M., 14-. argues essential violations of the provi'iinn-. of the criminal 
procedure, fir..,t, hecause the compoi,ition of the Trial Panel of the Di..,trict Court changed 
hut the main trial wa-; not .,tarted from the beginning. Thi-. mcam. according to the 
defence counsel, the provisions in A11icles 3,~5 and 354-359 of the KCCP were violated. 

This panel notes that improper composition of the panel con..,titutes a ~ub.,rantial 
violation of the provi~ion'> of criminal procedure. The violation-. nt the provi..,ron.; of the 
criminal procedure on compo..,ition of the panel are of .. absolute" naltlre. A-; ,ud,. the 
L'Ollrt i., obliged to ex:imine l:'X officio legality of the panel rendering the judgment 
11Te~pec1ive if lhe is-,ue is raised or not by the parries. 

On thi:- context, Article J45 paragraph I of the KCCP reads: -- w1, l'II the co111r"1ri1 i,111 of rhe 
1nal p1111el lun , ·han f{ed. tlw adjourned malll !rial 1ha/l ,rarr /i·o111 rhe hl'f{i1111111 !{. However. 
,1/ f l' r hi•arrn f{ ,he /Jtl rtie.1, tht> t1it1 / 11<111e/ 1111,r ,n 1hi 1· n 1.1e ,iet"ide 110110 1't<1111111e 1he iru11e1 11' 1 
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,lltd {'\/JI'/'( \\'/(/1(',\',\'I'.\' lll(ilill 1111,I 1111/ In f'{Jl/fittl't {I //('H' 1//(' 111\(J/'('//tJII, /Jut ra//wr /tJ /I'll" 1111' 
1,·11111111111' n/ the 11·it11es.1·e.1· 1111d t!tc• <'.1'/J/'rf 11·i111e.1·se.1· gn·e11 ,u lite 11rc•1·im1.1 111a111 tn,t! ,,,. rlll' 
r,•nm/ of rl,e site i11spe<'tio11. ·• 

It i, wo11h noting that the Supreme Cnun has repeatedly reviewed and examined this 
prnnt 111 an exhaustive manner during the previous proceedings and has in continuity 
t;ikcn the view, with which this panel respectfully agrees, that the trial panel uf the 
IJi-;trict Court was constituted in accordance with the law. Moreover. as established hy 
the Supreme Court on 16 January 2013 (see chapter Court findings, count 5. pages 6-T) , 
the way how the main trial was continued did not violate the rights of the parties in any 
rclcvant way. 

,.\ddressing the replacemenc of trial member, this panel refers to the minutes of the trial 
which reflect that the parties to the proceedings had been expressly invited to comment 
whether they had any objections regarding the new composition of the tnal panel. The 
presiding judge had also invited all the parties to declare whether to consider the records 
as having been read or the parries would want to read the records all over again. No 
11bject1on was made whatsoever on this . point by the parties to the proceedings. All 
partie~. including the defence counsel ,~··\t-. have agreed to consider the records as read 
in order to benefit the expedition of the procedure in this case. Having received no 
nhJection and after expressed consent of parties to the proceedings, the court rnnsidered .1, read the ,tatements which were given before the previous trial panel. 

fhe panel finds that the first instance court had fully complied with requirements of the 
cited provision. 

This panel finds it worth to mention that the issues regarding the change on composition 
llf the panel and of reading out of statements was not a contested up until conclusion of 
the trial proceedings. Only after the conclusion of the trial did defence counsel begin 
argurng about improper composition of the trial panel que~tioning the composition of the 
panel. 

The Supreme Court of Kosovo linds no new circumstances that would render 1he 
impartiality of the new member of the Di~trict Court panel doubtful in this case or any 
irregularities with regard to composition of the trial panel or the conduct of the main trial 
when it comes to the question of the change of the composition of the trial panel. 
Accordingly, the Supreme Court of Kosovo considers this allegation as unfounded. 

2. Second, defence counsel 'H,l¼.-:i argues that the challenged judgment is based nn 
inadmissible evidence such as lhe expert analysis of traces of residue of explosive in the 
vehicle Toyota Land Cruiser with registration 093 KS 073 (anal_,·sis made in Germany), 
in violation of Article 176 par I \)f the KCCP. According to the defence counsel, 1he 
prosecutor did not have competence to order independently an expert witness to conduct 
an analysis; therefore, there is a violation of Article 237 par 2 of the KCCP. Further, the 
argument goes that the conclusions of the expert are not even reliable hecause samples 
were taken from the car 4 months and 15 days after the incident and the vehicle was u~eJ 
in meanwhile. 

f'l1e first sentence of Article 176 paragraph I of the KCCP reads: "An ,·xpert wwlrsis 
,l,11/l /Je ordered in writing hy the ('(JIii'/ 1111 the 111orio11 of the puh/ic prosecutor. the 
defense II/" t'X o;fil'io . . , 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

.\rticle 153 para~raph I lit the KCCP reads: " /:"i•itlence r1hwi11ed in · 1·io/111in11 ,,{ 1/1c 
pro1·isions o( the t"ri111i11al proc·c•tlure .,hall he inw/111issih/e 1rhe11 tlw ere.H'l11 code or 
,,,her 1ir0Fisio11s o( the law 1•.rpressl_v .rn prescrihe." 

\, the Supreme Court has pointed in the judgment dated 16 January 2013 the KCCP 
docs not !->late 1hat e.xpenize ;u.:quiret.l wi1hout the written order by the court i, 
i 11at.lm1":--ihle as such. 

In Kmovo. as in any 01her country, the Public prosecutor uncontes1ably is a legitimate 
,1uthority to respond whenever there is information that a crime has occurred. This mean, 
:d:so 1hat 1he prosecutor has the obligation to gather all the information which might be of 
11-,c to effectively conduct the criminal proceedings. The provisions of the KCCP do not 
'-Cl any legal constraints to any of the parties to present evidence at any stage of the 
procedure provided that the evidence is relevant ,rnd introduced in compliance with rules 
~ovcrning administration of evidence. In the case at hand, the Defence Counsel argue:-. 
that ,imply because the prosecutor did not obtain an order from the court for expertise, 
this fact renders the evidence automatically inadmissible. However, there is no 
indication. and it is not even argued by the Defence Counsel, that the authorities have in 
any way misused authority or have infringed the right,; of the defendant during the course 
llf the investigation. 

What wmes to the Article 237 paragraph 2 of the KCCP referred to in the reque:st, 1he 
panel points out that this provision deals with intrusion in the privacy of an individual. 
i .c. a post mortem physical examination. psychiatric examination, molecular and genetic 
examination and DNA analysis. This is not the case here. 

Consequently, the panel finds this argument of the Defence Counsel without merit. 

J. Defence counsel argues that the challenged judgments have exceeded the scope of 
indictment filed initially by the prosecutor when allegedly the motive was to deprive 
from life - t-1~ 'B- becaust' he was aware of perpetrators of explosion at the f ,S. ··• 
restaurant. Further defence counsel argues that the first instance court focused thorougl11y 
on the motives, while the judgment P nr -t59 dated 7 Febmary 2011 ("Dubrava•· case) did 
not accept the:-.e motives. 

The Supreme Court of Ko ... ovo notes that the fir'>! part of the argument is not 
understandable at all. However, what comes to the question of motive and the scope of 
the charge, this panel first refers to the previous judgments of the Supreme Court in this 
case (Judgment 25 May 2012, pages 12-14, and Judgment 16 January 20 I J, count 8 on 
pages 7-8). Second. it can be added, that the firnt instance court has made analysis in the 
rca:soning only in relation to the case at hand. Same facts and circumstances can be 
rclcvunt in two different criminal proceedings, and this means 1hat they must be 
evaluated in both cases - and it is possible that they can be evaluated differently. Thi:s has 
nothing to do with the question of the scope of the charge. Two separate criminal cases 
.ire two different cases. and the question of the -.cope of the charge must be as:sessed 
,eparatcly, within each of the ca-;es . 

. In the case at hand, this panel agrees with the finding of the Supreme Court in the 
judgment of 25 May 20 I 2 that lhe District Court ruled on the c:xistem:e of the criminal 
:tel, e.g. the explosion, anJ the rc~ponsibility of the defendants, based im the fact:-. 
,.Jcscribcd in the indictment. l'herefore. the judgment does not excceJ the scnpe of the 
indictment. Moreover, 1his panel does not find any contradictinns anJfor discrcpancic~ 
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h c t\\t:L!ll 1hc ,:nacung dau ... c ,mtl 1hc re.1 ... 011i11g 111 the challen getl p1dg111e111 ... . 1he re:1..,011111 ~ 1·11hcr rrov1de:-. further explan,llion:.. ju!-.t .I!-. 11 ,._ required by 1he prov1..,io11, nf 1he crim111al prncetlure. rl1e court i-, not bound by 111dic1ment with re~ard to 1he re:1..,1111111 ~ of the Judgment nor could it be con!-.idered a:-, exceed ot indictment. The rea:..0111J1g p,1rt how tht: court reacht:d its cum:fu..,ion, i, in 1he Ji:..cretion of 1he courh. Therefore. nn deficiency ,1'> rt:gard:.. to the enacting clau:..es of the appealed judgment, or exceetl of' the 1ndicl111ent ,1:.. .dlcgetl by tlefence coun!--cl coultl he e ... rabfi..,hetl. The Supreme Cl)l1rt of Kn ... o\o rind.., 1hat 111 thi!-- ca!'-e the enacting clau ... e, of the challenged judgment'> are ... utl1cic111l y clear while in the rea:..oning part, the court:-, rrov1ded in depth reasons that dro ve the i:ourt tn -..uch J conclusion. 

Cnn-;equently. the panel tirn.h thi, argument of the Defence Coun-,el without merit. 

..i. Defence counsel claimi. that the three challenged judgmenh are contradictory between what was presc.!nted ,ind the rea, oning, content of -.,ubmis-..ion,, minutes uf -,ratements given in the proceedings and thm,e ..,ubmii,,ions and minute itself. Speciticall v ,i,.f,,.,ce counsel ,1rgues that statements of witnes,es .,.,·'1• ~ " and ' P, .ind v \J,s, ~ .. differ greatly from the st.itements of witnei,..;e-., · G ', ·· 0 · .~nd · z:_, ', while the i-tatement ot the witm::-.s \}, t""• 1 wai. t.:vc n not included in the reasoning of the judgment. ·1 hi'> is, according to defence counsel. in violation of Article 187 par 2 and Article 396 par 7 of the KCCP. 

The Supreme Court finds that although defence coun..,ef did not expressively argued . in ract, the question partly refers to the establi,;hment of the factual '>ituation. Howt!ver, the Supreme Court of Kosovo is confined in its a!l,essmem by Article 437 of CPCK which providei; that a request for protection of legality may not be tiled on the ground of an erroneous or incomplete determination of the fac1ual situation. Nevertheles,, the .11legation regarding appraisab of witne-,ses' '>taternents 'ihall be addre'iscd 10 the extent it relates to the applica1ion of the procedural rules for evidentiary procedure. 

Al the outset, the Supreme Co111t of Kosovo notes that the allegations of defen <ie coumel on this pomt had been addresi,ed at the appellate procedure during the course ot ... econd and third instance. Trial panel and appellate courts have thoroughly con-,1dered the allegations put forward by the defense counsel and provided sufficient analysis of witnes'>es' ,tatements. and explanations regarding various discrepancies among different witnesses and/or discrepancic.., of witne,~es that gave statements in different stages of tht! procedure. 

There may be two main ii.sue!'- regarding the witnesses ' statements on thb point raised by defence counsel; first, whether the evidence was obtained in accordance with rules governing the evidence, and ~ccond, whether the evidence relied upon by the court i, credible. 

With reoard to the first question, in order to have evidence admiLted. the court needs to con:.. ider the requiremems for u:,ing the evidence. That is, if the authority cunductrng the proceedings ha:.. complied with the n.ile~ of the procedure: if the pcNm against whom the cv1dence is to be given had the right and opponunity 10 cross-examine 1he declarant; if dcfen~e counsel had an opportunity to put fo rward ohjection and. if the evidence pre-.,cnted i, relevant. 

111 the ca,e ac hand. 1t i.., ev1tlc11 t 1hat dcfcn -,e coun,el and the defend.lilt had been giH~n 1111 plc 11t 11pponun1ty 10 prnvi1k !heir oh1cct1on and thoroul,!hly crosc;-examine the 
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1,11nc-.-.c-., which a, .i 111atter of lact i-, not que-,11or11:d C\Cll hv ddencc cnun -.t:I. 
rherefore the introduction ot the evidence Joes 111H co11-.t1tutc anv \ rnl.illon of the 
provl\ron-; of rhe criminal procedure. 

RcgarJin!! the credibility ,if the witnesses. the Supreme C'1)urt of Ko..,ovo rc..,pec1fully 
di-,.igrcc), wirh Jcfcnse counsel that the presence of any di~crcpancy on witne,-.e-.· 
-.1,ucrnents renders their credibility doubtful. The court ... hould not 1rca1 minor 
di~crcpancic), of a particular wi111css -.tatemcnt a, di~crediting prohativc value of 01her 
witnc~\es ..,,atemcnts where that witnes'i ,tatemcnt crnncide sufficiently in c,),cnce in a 
,atisfactory detail. The inconsistencies and contradictions in witnes), cvidem:e can rc,ult 
from natural psychological processes of human pcrcepuon, especially in witnC),<,es who 
had undergone traumatic events and who due to procedural circurmtances h.id to give 
their account of the ,;ame event before the authorities several times. In the ca ... e at hand, 
the fact that ),Orne witnesses in their statements contradict other witne:-.:-.e), cannot -.erve as 
a legal ground to render other witnesses -.tatemcnts disbelieving. A witnes:-. · 'itatemem 
cannot arbitrarily be considered bias solely bccau-.e another witness -,tale:- ~omething 
Jifferent as long as the court consciously, carefully and impartially consider~ each of 
rhcrn :-.eparately and in relation with each other and in relation with all the evidence in rhe 
case. In rel.peel to credibility, it is the court'-; duty to a,;se!>S ,ind evaluate what is relevant 
.md what is not relevant evidence in a ca~e. The court in accordance to its uwn 
.1-;~e),,ment mu..,t admit and consider any admis!>ible evidence that it deem!, relevant and 
that has probative value with regard to the ~pecific criminal proceedings a,; well to em,ure 
that the case is thoroughly and fairly exam,ned in accordance with the rules of evidence 
as provided for by the Procedure Code. 

Specifically, with regard to !,tatements of witneS!iC), '/., and ' t>•• . and ' v~ 
:z:_,. , the Supreme Court finds that in order to que-;tion the credibility of a witness, it is 

required that some ),pecific circumstances he presented and established that would render 
rcw,onably and objectively rhat particular witness's impartiality, disbelieving. The 
credibility of a witne!>S could not be simply que!,tioned ba:-.ed on !>w,picion, except in),ofar 
clear and precise facts ~hawing of such bias are pre!,ented and e\tablished. 

The Supreme Court of Kosovo did not find any -.pccific circurn),lance" that would render 
impartiality of tho!>e witnesses doubtful. The witnesses have not from eirher a subjective 
or objective analysis of their evaluation<; been !>hown to lack impartiality. 

Therefore, The Supreme Court of Kosovo i), ,aw,fied that the previous court , provided 
-.ufticient explanations and convicting reasons on the -.tatcments relied upon and properly 
.1ddres,;ed the objection put forward by the defense. 

/J. Alleged l'iuflltions o[prol'ision of the Criminal Cocle 

5. Defence counsel argues there b a violation of the criminal law becau:-.e of t:rroneous 
kgal classification of the criminal act, and thus erroneous application of the provi:-.ion-; of 
the Criminal Code of Kosovo (CCK). The defendant wa~ acquitted for rhe 1.:rurnnal 
,iffence of causing general Ll:rnger as being con-;urned by the criminal offence of murder. 
fhe defence councel M, \.\-· claims that, according to the rea:..oning of the previous 

Judgments, the defendant did not have intention to deprive from the life 1J O r\,o .... and Po S. 1 but to cause damages to the Restaurant and frighten the owner-;. In 
the :.ict1ons of the defendant, therefore, if taken as rhe prevrou, court-. have -.lated, there 
ire no clements of direct intent or even ewntual intent for the crimin,11 offence of 
.11mdcr. The cri111111al offence in -.uch a ca-,e couh.l he q11,ilifieJ ,,., ,111 .i ¥gravated form of 
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.. 

.. 

Causing General Danger. comrary ill ;\rticlc 2') I par I a1H.l 5. in conjunction with ,\rticle 
.23 of the Criminal Cndc of Kosovo. resulting in the death and injuries 1)f toward~ 
•111intc11dcd individuals. 

The Supreme Court of Kosovo respectfully disagrees with the defcni:e counsel. The 
protected value is different in the criminal offence of Murder and in the criminal uffem:c 
nf Causing General Danger. 111 the criminal offl!nce of Murder the protected value is life 
and integrity t)f the individual. Although the aiminal offence of Causing General Danger 
may result in death or injuries of a person or several persons. 1he premier protected value 
is not the integrity of the individual. There is no doubt 1hat the criminal offence of 
murder can he committed by using explosives. 

Article 15 of the CCK reads : 

(I) A criminal offence may be com milled with direct or eventual intent. 
( 2) A rerson acts with J1rect intent when he or she is aware of his or her act and 
desires its commission . 
(J) A person acts with eventual intent when he or she is aware that a prohibited 
consequence can occur as a result of his or her act or omission and he or she accede" 
10 its occurrence. 

The Supreme Court of Ko:-.m o points out that the perpetrator is considered to have 
accepted the occurrence of the consequence when he/she did not refrain from the action 
.!Yen if he/she thought the con-;equence may occur. For purpose of intent, the accuracy of 
the magnitude of the consequence is not relevant. What is important is that the 
perpetrator either was aware L)f or. taking into account the personal characteristics of the 
perpetrator, he/she could have known that as a result of his/her action a prohibited 
consequence may occur, and nevertheless proceeds with his/her actions. 

In the case at hand, as stated hy the Distri-• r,1urt (see the judgment. under headline 
"Conclusions"), it is clear char defendant ~. \"T-- knew the presence of the customers in 
1he bar Prestige. The defendant, as a police officer, was aware and could have known that 
as a result of the explosives a Jeath and/or injuries could happen to individuals. There is 
no doubt that he foresaw the possibility that the explosion could cause death and bodily 
harm to people near the place of the detonation. Nevertheless, he proceeded with his 
actions and took part in placing the explosive. 

This panel agrees with the previous judgments and considers that the defendant B. l+
,H.:ted with eventual intent. f"herefore , appealed judgment of the Supreme Court of 
Kosovo remains free from error with regard to the qualification of the criminal offence. 

IV. Conclusion of the Supreme Court or Kosovo 

For the reasons above, pursuant to Article 437 of the CPC. the Supreme Court of Kosovo 
decided as in the enact mg clause. 
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