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SL:PRl::\JE COURT OF KOSO\'O 
.\pi- Kti. 7/2012 
23 .-\pril 2013 

Ii\ THE i\.-\t\lE OF THE PEOPLE 

THE SUPREL\IE COURT OF KOSOVO, in u p:mel composed of ~'lartti Harsia as 
Presiding Judge, and Supreme Court Judges Nazmije lbrahimi and Av<li Dinaj as panel 
members, assistl?<l by Legal Advisor Lcn<lita Berisha acting in the capai.:ity of recording clerk, 

In the criminal i.:asc against the defendants: 

®-

t\.J 

detention on reman( -
Found guilty in second instance by the judgment Ap-Kz 373/10 for the crimiml offences of 
.\furder contrary to Article 146 of the Criminal Code of Koso\'o (CCK), Attempted :\Jurdcr 
contrary to Article 146 us read in conjunction with Article 20 of the CCK, and Unautlzori::cd 
Omzership, Control, Possession line! Use of Weapons contrary to Article 328 Paragraph I of 
the CCK; convicted to an aggrc:gate sentence of 16 (sixteen) years of imprisonment pursuant 
to Article 71 und also Article 147 itt:m I I of the CCK; and 

onv1c e on ms ance y e JU gmen .no_.,_._, criminal offence of 
Unautlzori::cd O,rnership, Control, Possession and Use of Weapons contrary to Article 328 
Paragraph I of the CCK; sentenced as per modified judgment · second instance Ap-Kz 
3 73110 too anq six ( 6 months of imprisonment;· . · 

Acting up ls Defence Counsels If of the 
defendant and on behalf of the de ainst the 
Judgment Ap-Kz 373/10 of the Supreme Court of Kosovo 
considering the resP.on~e ofJjie legal representative of injured party lawy 
on the appeal of and the response of the Public Prosecutor 
the Office of the or of K PK) filed on 13 1 • 2012, 

After having held a sio 13 in the efendant rt. 5 
his defence counsd · Lawyer 

he representative of t e mJure ·pa y ce uf the State 
ros·ecutor JuJit Eva Tatrai, having deliberated an ay; 

Acting Pursuant to Artide 430 parngruph 1 and Article 410 and fol10wing of the ~osovo. . 
Cvde of Crimm:il Pru~eJure ( KCC'P). issues the following 
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.JLIDG'.\IEYf 

® 
I. The appeal of the Dcfece Counsel ~s partiall) granted. 

The .Judgment of the Supreme Court of Kosovo Ap-Kz 373/10 elated 7 February 2012 is modified. @ 
The defendant 4111111111tis found guilty of the criminal offence of i\lurclcr contrnry to Article 146 of the l:GK because on 20 September 2003 at around 13:00 in the neighborhood "Ga~hi", K.ryshcvc villag~, i\Iunicipality of Skenderaj ,..,.ith the automatic rifle AK · x 3~ mf!l nitb serial number C- ..f3367 fired lO shots in the directio 

hitting and thereby causing th · · te death of ...... - k'..£ 
The defc is found guill:y of the crimin offence of Atte 1pt murder ·as read with Article 20 of the C K, because on .,. September 2003 at around 13:00 in the neighborhood "Gashi", 'ryshevc Yillage, unicipality of Skendcraj Hith the automatic rifle AI..:: - 47 o~be ◄ 7.62 x 39 mrru" · serial number C - -13367 fired l O shots in the direction of _nd thereby causing~he s · us bodily injuries to 

\l.'i ~~ The Defendant is found guilty of the cnmmal offence of Unauthorized Ownership Control Possession and Use of Weapons, contrary to Article 328 Paragraph 2 of the CCK. 

Therefore the defendant is sentenced as fo!Jows: 

- for the criminal offence of i\lurder pursuant to Article 1-16 of the CC~ the defendant is sentenced to imprispnnient of twelve (12) years; · · - for the criminal offence of Attempted murder pursuant to Article 146 read in conjunction with Article 20 of the CCK the defendant is sentenced to imprisonment of three (3) years; 
- for the criminal offence of Unauthorized Ownership, Control, Possession and Use of \Veapons pursuant to Article 328 paragraph 2 of the CCK the defendant is sentenced to imprisonment of one (1) year :ind six (6) months; 

(Ir?\ B~sed 9.n Article 71 paragraph l and 2, subparagraph 2 of the CCI..:: the defendant ~---.is conYicted to an aggregate sentence of fifteen (15) years and sb. (6) mon ths imprisonment. 

The time spent in detention on remand is to be credited pursuant to Article 73 paragraph 1 of the CCK. 

2. The remaining parts of the appeal ure rejected as ungrounded ::ind the judgment in remaining p,1rts is affirmed. 
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J. The . \ppeal filed b~ Defonce Counsel on hchalf of the defendant DIS:\IISSED :.is impermi'i'iihle. 

I. Procedural hack 0 rouw! ,., 

is 

fhe criminal procedure in this case te O Septe ' at around 13:00 in Kryshevc ge, '/Srhic di:,ggrct:rnents between two n~i uri h 4llllllt \:·cnt to the house t~f ___ ~nd d with their weapons ui the d1rcct1on of the e injured on his riu t ann . 

On) 0 U r filed an indictment PP.No I 0412008 against H) - <l . The indictment was continned with- the rulings KA.no.24/2 o 11 Janm 

On IO June 20 IO the Trial panel of District Court of ivlitrnvice/a rendered a judgment, by which: 

sas found guilty of Unauthorized Ownership Contr I Possession and Use of e· pons, contrary to Article 328 Paragraph 2 of the CCK and sentenced to four (4) years of i rnprisonment. 
Pursuant to Article 390 item 3 of the PCCK the defendant ·as acquitted for the charges of Murder contrary to Article 1--1-6 of the CCK and Attempt murder contrary to Article 146 as read with Article 20 of the CCK. 

~ ~vas found _guilty of Unauthorized Ownership Control Possession and Use ot~ ~
1 

Weapons, contrary to Article 328 Paragraph 2 o[ the CCK and sentenced to three (3) years ot imprisonment; and the third defendan~ acquitted of a11 the charges. ~ 
The~District Court judgment w~s _appealed by the Public Prosecutor, the ·defendants __ +t. ~--and llll~frnd the 111Jured party. · 
After the session held on 7 February 2012 the Supreme Court of Kosovo with its judgment Ap-Kz no 373/20 IO modified the judgment of the District Court of Mitro vice/a as follO\vs: 

@) 
~~ by thwis_lijct Public Prosecutor was granted and the appeals filed on behalf ~and ·ere partially granted and the appeal of the injured party 1 • ..-as reJetted as inadm1SSf_ e. -~ 

The defendant~was found guilty of the criminal offence of l'vlunJer contrary to Article 146 of tne CCK aria Attempt murder contrary to Article 146 as read ·with Article 20 of the CCK, because on 20 September 2008 at around 13:00 in the neig.i11bourhood "Gashi", Kryshevc \·ill age, ~lunicipality of Skendernj with the automatic rifle AK - 47yow;alibre 7._61_ x 39 mm \\:ith serial number C - 43367 fired 10 shots in the direction o ... n 
-~--= 

>1----'• hitting them ond thereby cJ.u::ing the imm-c<liCtte deuth ot 
' . - - ~ 

~ .. · .... : _-:._~;-- - ••J 
~\ , .... ,"i~~~ e ;.:µ.~ 'Lt- hu .... ,,.1 ih· ·1nJ· 11 -1· ·- to ~ ·· ··· · · ,... ~l-1 l"i - n·nht ·1-n k-;:\ .•-•"· , • '"'-1 , -• ,, rr-, .-~ . . . ,., ~•· ,.,u. ~ 
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Qs) 
file dd"cr.d.1nt ~\ as :.1bL1 fuund gutlty 1>f th~ crirnin.11 11tfrn,x of lJ1uuthxi1.c.:J Owm:rship Cuntrnl Po::;sessil>n and u.~e 11f \Vt.\1pons. ClH1trary to Article 32S Paragraph 2 llf theCCK. @ 

fhe det'cnJJnt ~.\·as smtencc:d to tiftec:n ( 15) years nf imprisonment pursuant to Arti~le 1-P item 11 of the CCK for the criminal liffence of .\lurdc:r anJ Attempted murdi:r. The punishm-:nt of four(-+) years impo.s.:d lin the Jefrndant for the criminal offem:e of Unauthorized O,\nership Control Possession and Use of \VeJpons, contrary to Article 328 Paragraph 2 of the CCK by the first instance court was modified to one (I) year and six (6) months of imprison. 

Pursuant to Article 71 of t~e. CCK the Supn:m~ _Cou~t convii.:ted the Defendant~ Iµ.~ to an aggregate sentence of-; xteen (16) years ot rmpnsonment. ~ •l(. 

As to the defendant the punishment of three (3) years imprisonment imposed onto the <ldendant by the first instance court for the criminal offence of Unauthorized Ownership Control Possession and Use of Weapons, contrary to Article 328 ParJgraph 2 of the C'CK was moc.litied to one (I) year unJ six (6) months of imprison. 

with its Ruling Ap-K.z no 373/2010 ordered detention on remand ¼.Ci 
The app t oft e upreme Cou re filed by the Defence Counsel half of the defendant .., , 1 012 and Defence behalf of the defend.in 

II. Submissions of tlze parties: 

fl.I Appeal of the DcJ;ndant~ 

In his appeal the Defence Counsel alleges substantial violations of the provisions of the procedural law, in the terms of Article 403 paragraph 1, item 10 and 12, paragraph 2, item I of the KCCP, \iolation of the criminal law in tenns of Article 40➔ paragraph 2 of the KCCP and of the decision on punishment pµrsuant to Article 406 paragraph I of the KCCP. The Defence prnposes the Supreme Court of Kosovo to annul the judgment and send the case back to the Supreme Court for re-trial, or to amend the challenged judgment and suspend the crirnimil proceedings or dismiss the indictment pursuant to Article 384 paragraph I it~m 3. us read with Article 3S6 paragraph 1 and Article 390 paragraph I item 2 of the KCCP. 

Th~ Defcn..:e cl.1ims that the cnurt of s-;:--:on<.! iu.st;.ira:c did nll~ a-.:t cc,m:.:tiy v.hcn it amern.!etl the fir.st in::;t211..:c jud:;;-;nent ar.J f1)L:r,~ the Jefc:,,d:i.r.t guilty for the crimird ofkr:i:~ of :\fur,kr 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

C\Hltrary to ,\nick 1-J.6 nf the CCK. and :\ttcrnpti:J murder rnntrary to :\nick 1-J.6 :1s rcaJ 
1,•;ith Article .20 pf thi: CCK.. d11J it t.:mrnc,rnsly applied the pn1\·isions nf Article 1-J.7 itt:>m 11 
of the CCK \\ hen sentcncc<l him \\ ith fifteen ( 15) years llf imprisonmc:nt. considering that 
this Article ( I-+ 7 of the CCK) Lkuls with the criminal offence uf qualified murder. 

The Ddt:m:e t:mplJaSiLcs that the n~..1suning of the chalknged judgment is illogical, bc1.:,1use 
for the same situ.ltion diffort:nt assessment was m::ide by the first instance comp::ired to seconJ 
instance court, referring to the findings of the Supreme Court pand '· ... that all rdenmt fa.:ts 
have heen <letem1ineJ by the District Court and then partly only Jifferently assessed'. 

According to the Ddence the second instance court may amend the jud!:,1ment of first instance 
court from the procedural point of view but it is incomprehensible that it assesses in a 
completely different manner the evidences nJministrated directly by the first instance court. 
It is unclear .,for ,th~ s~nce how can the second instance court observe aggressiveness of 
members of family (as indicated in the page I 2 of the judgment) and then assess 
that the threat of ornoing the house w s not real, but, is act a desperate ex ression of range. 

::J.5 .c; :J.c.i tt,.g .,., 
The Defence maintains th:.it it is no disputed that lhe efendant on the critical 
<lay n<.:ted on necessary <lefc:nce pur ·uant to Artie 8 paragraph I and 2 of the CCK as he shot 
with the intention to avoid illegal direct~ immediate attack. This was confirmed by 
the testimony of the witnesses .md-- both police officers. Then the expertise 
of Za&YTeb Forensic Police Directorate - Zagreb Toxicology branch of expertise No.51.-6)-Q 1 -
115/1 - 11674 - 08 VN <lated 13 January 2009 confirmed the use of the weapon by k:'.S 

- Further, based on forensic report of KP forensic laboratory of the weapons and 
ca·rtridge cases the five cartridges of caliber 7.62 x 25 m_m .found on the crime scj:ne on the 
critical day were fired from the weapon of defendant Also, the photos taken 
from the crime scene describes the damages caused to the ,vin~ ow glasses of the roomii-(§vhere 

-amtly was · ot of little mtens1ty or unimportant. . IC.~ A-Gi 
the_det~nd_ant:mw~s. sta.:,:ing. ~ased o~ this it is proven th t the attack against the U.S 

H ~ , . 
Moreover, the de endant did not proceed with the attack against and~§ 
after they stopped attacking but while he was being attacked from'·t em-with a~ 

. Defence quotes the findings of Supreme Court of Serbia in the Decision K.zl no.260170 the 
right to necessary defence ceases to exist once the attack has stopped claiming. 

Further, the fact that in the critical day the defendant used an automatic ,veapon against the 
other party who had a handgun does not automatically exclude the possibility that he has 
acted in necessary defence. fn regard to this the Defence refers to the Decision of Supreme 
court of Croatia Kz no.1298167 wherein the court finds that when discussing the necessary 
def-~nce - the intensity of the attacker and equivalence between the attack and the defence 
cannot exclusively assesses on the grounds of the tool used, but intensity must be assessed 
under all circumstances in which the criminal offence was committed and lately to assess also 
that what defence tool has the attacked person had in possession in order to be able to avert 
the attack. 

ff.2. Appeal o.f the Dc:_!cndant 

--- ---The Defence Counsel filed .in ::ippeal on the grlmnds (.)f the <le,.:isivn on crirnin:.1! :;;md1on unr..i 
i.:\pc.'nSei of the crimin'.ll p:-o.:edu,c. Th-;: Dd""cr.ce prop11.:;i::J tL1 the Supreme Cot,i{t to :.:r_ner;,-1; 

f 
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the judgment tif the SL-ctind in"t:111ce cou11 :md rel ca~.: the defendant nf th..: ch:trg.: Pr imp,liC J. /inc or sLhp..:nJcd SL'n1cnce. 

ill.3 Rc17~i- vj t!ZL' L('LEY Disjricl JJrosL'rntor oj' ,\/irr,n·ic,f u to the . lppcal u/ tlzc !JL:/c..·nci: ('uunsel o(the dc/c11clanttllllat-® ® 
The EULEX District Prnsecutor prnposes the appeal of the dcfondant --to be rejected us un,grounded. H ,q 

~ 

The P rosccution_in j ts_rt!g 
the defendant 
his member ot'tllelarm]y. 

'submits that the Defonce counsel, in his appeal has accepted that was not facing '·unlawful and imminent attack tO\vard" himself or 
The prosecution maintained that the statement of the Ddence Counsel (referring to page 5, para.graph 2 of the English \'ersion of the appeal) clearly demonstrates that the unlawful and imminent attack {as believed by the lkfendant) has stopped. According to this the defendant believed that his father was killed as the member of the family screamed, so at that moment the unlawful and imminent attack had completed. It was after this that the defeI1dant took the automatic weJpon and from the balcony of the house he shot killing seriously injuring~ 

Further, the fact that the dcfemlant h:i<l 22 cartridges and th:::it he had the opp0rtunity to fire them is completely irrelevant. At this stage it is not important the potential possibility but whether the actions of the defend:::int \l.'ere nel.'.essary to avert an unlawful, real and imminent attack. -fi, of the ilifaml part_v to the Appeal ~/the Defence Counsel of the defi!ndan!~ 

The representative of the injured party proposes to the Supreme Court to reject the Appeal ns ungrounded and affirm the second instance judgment. 

III.5. Opinion of the OSPK 

tf.y The OSPK proposes to the Supreme Courtof{_o~ovo: 
Dismiss the appeal of defendant as inadmissible, in ac ordance \vith Article 422 and 430 paragraph 1 pf Kosovo Criminal Code Procedure · CCP); Amend the challenged decision by removing the refereg£~Jo A 1cle 147, item 11 of the CCK and, pursuant to Article 7 I of the CCK, impose on an aggregated punishment (the same already imposed or another one as deemed appropriate) for the current criminal offences of Murder contrary to Article 146 of the CCK, Attempted Murder contrary to Article 146 and 20 of the CCK and Unauthorized Ownership, Control, Possession and Use of Weapons contrary to Article 328, paragraph 2 of the CCK; 

Confinn for the remaining part of the challenged judgment. 

Contr.-:ry with the findings t1f the pc1nd 11f secL1nd inst.::nce the State Proser..:ucor cL1nsidecs th:it th~ rnun.lcr anJ ~tt~rnoted mu~dt:r rh~ Jcfend:int i:; ch:;:,~~cd v:ith \•:L:rc TIO: ~orr:raitt~J \', irhin 
4 

-
of - I 

the s~me c:·::ent. The~· \'\·t:re t.:'.·ents in th~tn·.;cl"'- es, n:.irr:.el} t\VO :,;~pJr~1tc.:J t?vt~fltS t~et.t n~t::.ck~u 

r, 
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fhe StJte Prn.secutor suomits that ltl.!m 11 uf the Article 1--1-7 fon::sl.!es the aggrnv<1ting cir\.'umstuncc uf inkntionully committing two or more munkrs as Cl>nlpleteJ c\'cnt which resul teJ in the Jc.1th of the vil'tims. 
Further the ::;ai<l item only establishes an a_ggravatcJ cin:umstan.:e and it is not foreseen for the purpl)se of imposing a unitieJ punishmrnt ti.Jr concu1red criminal offences based un the fact that the perpetrator acteJ with a unified intent. 

The State Prosecutor refers to the cnmment of the corresplmJing Article 4 7, paragraph 2, item 6 of the Criminal Law of Serbia, 1995, 5th edition: 

This criminal act [i.e. taking tlze l[{c cf a _(i?w persons with premeditated intent] 1-•xists on~)' 1rhcn at least two or more persons hm·e been dcp1fred of life. (( only one person has been deprived o_/li/e and there has been wz attempt to deprfre of life another person, that shall not amowzt to the ultempted m1mler.fi-otn item 6 if the pcrpctratcd premeditated the murder of sevaa! persons; {/opposite is the case, that slzall he considered a real co11ew-re11ce betm:en a committed w1 uttcmpt murder. This act exists in w1 attcmp[ed form n-/1cn tit·o vr more murders have been starced through premeditation but neither has been committed. 

As such, the opinion of the State Prosecutor is that in the case like this, only an issue of --concurrence" bet\veen murder and attempteJ murder as per Article 71 of the CCK mises . 

Pursuant to A~e~f the Lt!gal Opinion No.56 12013 tlated 23 January 2013 of the Supreme Court of Kosovo this case will be adjuJicated based on the old procedural lmv, considering that the criminal proceedings commenced before entering into force the nevi procedural law. 

The Panel of Supreme Court is t~ three judges based on the Article 28 paragraph 2 of the Criminal Procedural Code"'!rd Ar&le 3.7 of the Law on Jurisdiction, Case Selection and Case Allocation of EU LEX Judges and Prosecutors in Kosovo, Law no. 0J/L-053. 

rt is a unique approach of the Supreme Court that notwithstanding v.-·ith the requirement set out in Article 2 of the Legal Opinion and Article 26 paragraph 2 of the PCCK1 the Supreme Court always adjudicate in the panel of three judges. 

1 in c.rin!in1..t! [WOLL'r.:dargJ initiatc~t pri_or to r!;;..1 e1;t,:ring into_f,.1rc,: t?{tJu_. present Code. fir ,._·/:it:I: thj -7!i!;{n'trfh! .• /;1.1i a!n.',uh r.on: -,:c;!i.. cd hut l:~:s 1;r;: ht.1~•n co:•;;p/et._•d, proritinnf u{ol.1 c_·oi.!e ·1ha!/ c:;-,pZ~· tr!U!!U,f.; !;1.ft:\..:i;dfs _!!i~til 1!:(,.· dt't. t.,ittJ: /1~ c. flll'It!\ i:.-r._t!. 
_: . · · 1 

rh:.1 I'c;,;~1! tJ/ rf:,! S 11p;\-;-;~:.· C ·uu;·; o/ ;.:03rn o t•.:h£.·n d';..''- idn·:i at ;;1in! i;:\htJ:•:.:e on t.tr. ,.:pped! t(":;d!i:\·! th? jt.t!./gn:L'i:i 
\ 
\ 
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:\rtick -UO p.1r.1grJph L'f KCCP stipu!Jtcs th:-it an appL'al against the si.:L"unJ instam:e court may he fikJ Linly if a Cl>Urt nf sl'i.:ond in.:it.1ni.:t! lws impl>scd a punishment of lung-t..:rrn impris•Jnmc:nt t>r hus nftirmcJ th~ juJb'TTlt:nt uf a i.:l1urt Llf tirsl inst:rnce hy \'-hich such punisluncnt was imp0.sed; ur if a c,1urt Llf sc:i.:ond in.st:mce afr~r conJuding a hearing has m:iue a di ffcrcnt tktamination of the factual situation fwm the i.:ourt of tirst instance and based its juJgment un sui.:h factual <lett!rn1ination; or if u court of second instance has modified a judgment of acquittal by the wurt uf first instance and rendered in:;teud a judgment of conviction. 

In the case at hand the court of SL'i.:ond in.stance confirmed the judgment of the tirst instance by which the tldcndant was found guilty for criminal offence of Unauthorized Ownership Control Possession and Use of Weapons, contrary to Article 32S Paragraph 2 of the CCK. and modified the judgment in rdation to the impos~d scntem:e by reducing the punishment to one (I) year and six {6) months imprisonment. 
The lnw imlirntes the circum:itancl!S in which the defendant has the right to challenge the judgment. In the case ut hand, as regard to the defendant • L<. ~-~ti the second instance judgment is tinal; therefore the defendant has no rig.ht to tilte.{JtJtappeal. 

Supreme: Court considers th:11 appe,11 uf the defendant is impermissible as it does not meet the criteria's foreseen with Article 430 pJragraph I of the KCCP and it had to be dismissed by ruling according to Article 422 of the KC'CP. ~ -

( ·_ . l•, l fJ d/'/''f.' •/ ,~•,' 1/'l r.l.-·;,:ridunt ... 
The Supreme Court finds that the appeal is admissible as timely filed by an authorized peison. 

· The appealed judgment was announced on 7 February 2012. The judgment was served on the Defendant and his Defence Counsel on 16 March 20 I 2. 
The appeal of the Defense Counsel \\as filed on 30 March 2012. 

A-V K-Gr 
The Supreme Court f Kosovo held-its panel sess· n in conformit ·with. rovisions of Article 410 of KC_Cf; .m~ ~sion was attended also b the defendant and his Defence Counse} , defendant the Representative o · the injured party Lawyer and the Sta'te~Prosecutbr Judit Eva Tatrai. 

The Supreme Court of Koso\·o has re\·iev .. ·ed the case tiles as well as the judgment challenged by the appeal, examining them as 5tipulated by provisions of Article 415 of the KCCP; the Supreme Court h.'.15 then examined the replj 's filcq by the Public Prosecutor and the Authorised representative of the Injured party and the opinion tiled by the Office of the State Prosewtor, coming to the following conclusions. 
The Ocfen~e Coun~d, the Representative nf the injl!rcd p~rty and the State Proseclicor m .. ,inwineJ th:!t the~ entirely stul1d by th-=ir s'..!brr:issiLin5 ~1nJ th-= prop0sal prc;;::ntcd in then 
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fhe "ppe .1I ti! ed by the Defence Cu unsd u t the de fen Jjnt .i; pa rti u II y grounJ eJ. 

The Odence C\1unsd alkged viobtion of the criminal law by the seconJ instance court nn 
the detriment of the <kfenc.lant, since he was found guilty for the crimin::il offence of Murder 
anc.1 Attempted murder pursuant to Article 1-16 of the CCK. 

The Supreme Court in particuiar shares the legal assessment of the second inst®ce,,court as fu:::\ 
laiJ down umkr the title "C Merits o.f' the . lppcals ! ln rl'spcct to dc;/c·ndw11 ~Bj 
( pages 11 - 13 of the English version). -~ 

The Supreme Courts finds that the allegations of the Ddence Counsel that the actions of the 
JefrnJant are to be consic.lered as necessary defence are ungrounded. The panel obserYes that 
there are se, em.I ar6ruments which ex dude the possibility that the Jet'cndant acted in 
necessary defrrn:e and which are clearly/duly i<.kntified by the second instance court~- [£31 
From the case files and from the main trial it is established that the deti,ndant...._i 
a critical day was inside the house thus he had a rdatively sewre shelter and only indirectly 
was exposed to shots from outside. From the development of the action, it's obvious, that the rr;:;;l defendant_ w~nt o_ut and started shooting only after shootings coming from the other p.i.rty l~~ ended. The panel considers that it is uncontesteJ that at the moment the 
defendant shmvea up at the balcony of his house and started shooting after the unlawful and 
imminent attack had been completed. 

Further, it is obvious that the defendant's intention was not to frighten the \'ictims. Othernise 
the defendant would have warn them, shooting in the air or in any other directions but not as 
he did directly on the victims causing the death of the first one and seriously injuring the 
second person. Adqitionall_y, a person acting in necessary-defence would not chase the 
aggressor who is carrying a hand gun from the higher position, in relatively short distance 
and ..:vith an automatic weapon. 

Therefore, the undersigned Panel establishes that the reasons provided by the Defence that 
the defendant believed that his father was killed as the member of the family screamed and 
then he took his weapon and went out in the balcony of the house and idzile not daring to 
look around because of the shots .fired in his directions. shot with automatic gun u·ithout 
mmrt!ncss ofrhc directions 1dzere he irns shooting at. are unacceptable. 
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Based nn the ;1pp.:..1led judgm.:nt the Jdend:.1nt was found guilty of three 
criminal o fri::n..:cs: l1f t\ 1 urJer cnntrary to Article I -!6 nf the CCK.. of Attempt murder contrury 
tn .-\rtide 1 ➔ 6 us read ,,, ith .-\rticle 2() of the CC'K. and nf the! cri111in.1I offence nf 
Unauthl1riLeJ 0'1'. naship Control Pnssession and Use uf \\/capons. contrary to Article 32S 
Parn~rraph .2 (if the CC~ .. ,, fl.~ 

... -.(,1,~v.~v 

The dd"cndant w;_is sentenced by sc(:ond instance court to fifreen (15) )cars of 
imprisonment pursuar-ff"){o'~A.rtidc 147 item 11 nf the CCK, as it found that the crimiml 
offences of r,lurder ancJ Attempted murder have been committed within the same e\·ent, m 
similar conditions with the_,same intc:nd of the pt; etrator. 

. t7.'t; . K-', 

The Supreme Court J!W...,£S~it!Hhe.Jind-inu~g(_ the second instance court th:it the prote.:ted 
rights to life of ~mdtflill have been violated; however it considers that 
the sentence irnposed\;?,ordne'Jet~nc\m'i'f"lorllie criminal offence of Murder and Attempted 
murd<:!r is im:11rrect. 

The Pand cuncurs with the opinion Llf the stak prosc:cutor that these \\ere two separate 
events that atta..:keJ against two <listinct values by the legal system. Further, both criminal 
acts are punishable under Article 146 of the CCK as separate criminal offences. 

Article 147 item 11 of the CCK foresees tlrm a punishment of imprisonmunt ofat least ten 
years or of long term impriso111nc11l shall he imposed of any person 1\'ho inte11tional~v 
commits tii·o or more murders, ... 

The Supreme Court clarifies that Article l 4 7 of the CCK contains qualifications of a criminal 
offences as well as provision on punishment for those qualified offences. But it does not 
provide that the defendant who is charged or convicted for any other criminal offence may be 
sentenced pursuant to this Article. And as such it is not applicable in the case, in which the 
defendant is charged and convicted for t~e criminal offences of rvlurder and Attempted 
murder contra::)' to Article 146 of the CCK. 

The Suprenie Court in principle agrees with the aggravated and mitiga~ing factors indicated 
in the appealed judgment (page 14 of the English version). · 

Therefore, the Supreme Court modifies the judgment in regard to the imposed punishment 
and it deems appropriate to sentence the defendant for the criminal offence of Murder 
pursuant to Article 146 of the CCK, with twelve (12) years of imprisonment and for the 
criminal offence of Attempted murder pursuant to Article 146 read in conjunction with 
Article 20 of the CCK with three (3) years of imprisonment. 

For the criminal offence of Unauthorized Ownership, Control, Possession and Use of 
Weapons pursu:mt to Article 3.28 paragraph .2 of the CCK the defendant has already been 
sentenc~ to une (l) year and six (6) months imprisonment. 

B_ased on A.rtide 7 l par.igraph l ::md 2. subparagraph 2 of the CCK th~ defendant_ 
- is curr:ict~d tn :in aggreg:~te sentence nf fifteen ( 15) years and six (_6) month~ 

1111pnsorunent. , · 
' 
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