
Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

SUPRE1\,1E COURT of KOSOVO 

Supreme Court of Kosovo 
Ap.-Kz. :"lo. 283/2009 
Prishtine/Pristina 
I 9 April 2011 

IN THE NAME OF THE PEOPLE 

The Supreme Court of Kosovo heid a panel session pursuant to Article 26 paragraph ( l) of the Kosovo Code c·d' Criminal Procedure (KCCPJ. and Article 15.4 of the Law on Jurisdiction, Case Selection and Case Allocation of ECLEX Judges and Prosecutors in Kosovo jLoJ) on 19 April 2011 in the Supreme Court building in a panel composed of International Judge Gerrit-\farc Sprenger as Presiding Judge and Kosovo ~ationai Judges \esrin Lushta. Emine ,\1ustafa.. Emine Kayil-..71 and Salih Toplica as panel members 

.L\nd ,xith ?'Jexhmije :v1ezini and Jacqueline Ryan as Court Recorder. 

In the presence of the 

Chief State Prosecutor of 1'..osovo Mr. Johannes Van Vreeswijk and Deputy State Prosecutor of Kosovo Ms. Linda Heaton. Office of the State Prosecutor of Kosovo :OSPK) 

Defence Counsel Bajram Tmava for the defendant F i;.. 
Defence Counsel Bahtir Troshupa, replacing Defence Counsel Fazli Baiaj for the defendant H G 
Legal Representative Bajram .\1araj for the injured party E , F 
Legal Representati,·e Xhafer Maliqi for the injured party G B 

In (he criminal case number AP-KZ ~83 2009 against the defendants: 

\;,_.\c, 

\~~"\,;,, '¾~· 
~ 
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In accordanc;; with the V;;;rdict of the 1·t Instance D, ... rict Cour of Prishtine:Pristina in 
:he case ao. P. 'Jr. l 0; .:S007 dated 27 March 2009 and registered with the Registry of the 
District Court ,)f Prishtine1Pristina on the same day~ the defendants ·were found guilty 
of the following criminal offenses: 

The defendant F-. G 

[i] Of c:1mmitting the criminal offence ;)f Aggravated ,\lurder of ' 
A on 22 April 2006 in Tirana str. in Shtime.' Stimlje, at .:: same nme 
endangering the lifes of B• · ":/ ~. K, · ~ 3; E r: Be F 
R I: r:_, H · x: . f .., \l.:eH as of other persons in 
the same location and apartments nearby this location, contrary to Article l 47 paragr::iph 
1 sub-parngraph 4 and 11 of the Criminal Code of Kosovo (CCK); and 

[ii] Of committing the c:.--iminal offence of l'nauthorized Possession and use of Weapons. 
contrary to Article 328. paragraph 2 of the CCK; 

The defendant H. G 

Of Incitement to commit the criminal act of Aggravated .\1urder, contrary to Anic!es 
24 :md 1-P paragraph L sub-paragraph 4 and i 1 of the CCK; 

And were convicted as follows: 

The accused F. -:; ~ i 'A·as sentenced for the criminai act of Aggravated Murder to 
a term of imprisonment of twentyfive (25) years [Article 37 paragraph l and 2 of the 
CCK and Anicle 14 7 paragraph 1, sub-paragraphs 4 and 11 of the CCK] and for the 
criminal act of Unauthorized Possession and Use of \Veapon 
imprisonment of one (I) year [Article 3 8 and A.rticle 3 28 paragraph 
First Insrance Com1 the built an aggregate sentence of twentyfive 
months according to --\rtic!e 71 paragraph l and 2 items (2) of the K 
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,·rhc accused H. G. \,Vas sentenced for the criminal act of Incitement to commit the criminal act of Aggravated Murder ro a term of imprisonment of nveny (20) years [Articles 18 and 2-+ m connection with Arrick 147 paragraph 1 items 4 and 11 of the CCK]. 

The Defence Counsels of the two accused each timely filed an appeal. for f. G 09 July 2009 and for H. i G. dated I 4 July 2009, against the Verdict. It was asserted that the Verdict contains essential violations of the criminal procedure. erroneous and incomplete establishment of the factual state, violation of the criminal code and that the punishment imposed upon the nvo accused was to be challenged. It was proposed by the Defence of the accused F ~ G 1 to annul the ! st Instance Judgment and return the case to the 1st Instance Court for re-trial, while the Defence of the accused H, G proposed to amend the challenged Judgment and acquit the defendant from all ch_arges. 

In addition. the two accused have filed a joint appeai, but ·xithout offering legal arguments other than those pointed out in the appeals of the Defence Cousels. 

~✓ioreover, the injured parties L F, and G. B . : timely filed separate appeals agai11st the l st Instance Judgment through their respective iegal representatives, thus panicularly challenging the decision on punishment and proposing to modify the Judgment and impose long-term imprisonment upon both accused. 

The OSPK. ~hrough an opinion dated 30 April 2010 and registered ?,ith the Supn:me Coun of Kosovo the same day, objected the appeals as being without merits and unfounded. The Public Prosecutor therefore proposed reject the appeals as unfounded and affinn the Judgment of Prishtine,1Pristina P.>Jo. 1 Oi07 dated 27 .'\'larch 2009. 

Based on the written Verdict in case P, ~✓r. 10/2007 of the District Court of Prishtine:Pristina dated 27 \1arch 2009. the submitted written appeals of the defendants and their Defence Counsels, the relevant file records and the orai submissions of the panies during the hearing session on 19 April 201 L together with an anaiysis of the applicable law, the Supreme Courr of Kosovo, following the deliberations on 19 April 2011, hereby issues the following: 

JUDG,'\,fENT 

Pursuant to Article 420, paragraph L points 2, Article 423, Articles 391, and 392, paragraph l of the KCCP the appeals of Defence counsels filed on behalf of the accused F. G and R. G. as weil as the appeals of the injured parties :.e the accused fL G, against the Verdict of the District Court of P dated 27 March 2009 (P.No.10/2007) are hereby rejected and the is fulh: affirmed for 1he accused H- G. - . 
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Pursuant lo Anicle --+20, paragraph l, point 4. Articles 39 i. and 392, paragraph l of the KCCP ,.be appeais ~iled on behalf of the injured parties E. F. and G. B on the decision on the punishment against tne accused F. G are granted and the Judgment of the fast instance is '.\10D[FIED; for the criminai act of Aggravated 1\furder a term of imprisonment of t\.•.:enty mne ( 29) years [Article 37 paragraph l and 2 of the CCK and Article 147 paragraph 1, sub-paragraphs 4 and li of the CCK] and for rhe criminal act of Cnauthorized Possession and Cse of \Veapons to a renn of imprisonment of t\vo !2) years [Article 38 and Articie 328 paragraph 2 of the CCKJ are imposed instead: an aggregate sentence of thiny (30) years is built upon the separate punishments according to Ai1ide 71 paragraph 1 and 2 items (2) of the KCC. 

REASONING 

Procedural History 

1. ()n 22 ~A.p1il 20()6, based on a ci\,_il execution case concen-ting a piece of land \vhich includes ihc ··cami"'premises. a shooting occurred i:1 Shtime/Shtimlje in ·'Tirana" Str., 'Nithin \vhich tv,o persons, the victims Vezir Bajrami and Aziz Xhelili, \Vere killed and and a numba of others ,vere hurt. Fiftyseven rounds of ammunition \•/ere fired from an auto1natic gur1 out of d1e ~~carni"" 1-1rernises, \\;hile the gunfire \Vas responded by the use of hand gu11s Ac; \\~eil. Several suspects were arrested afterv~.rards .. i11 particular F and H· G . L or L B. 
1
S: G. ,K. B. ·" BJ P, ,E'. F, and R. .r.. or Y; ~ all of 1he1n linder the allegation of having participated in the respecti,.Te sl1o<Jting~ either or1. the sides of the Bajrami and Ferati fan1i1~l or on rhe sides <)f the (Jashi fa1nily. 

2. On 25 April 2006 1he Public Prosecutor filed a Ruling on initiation of Investigation (PP No. 239-L06 against the accused F. G. for the criminal acts of Aggravated \forder, Attempted Agravated \1urder, Unlawful Possession and Cse of Weapons and Causing General Danger and against the accused H. G. for the criminal act of Threat. On this same occasion investigations as ,,iell v,:ere initiated against the suspects I .. a-,. for the criminai offence of l}nlawful Possession of \\7eapons, ~,. · G .. for the criminal act of Causing General Danger. K, R for the criminal acts of Cnlawful Possession of Weapons and Obstructing Official Persons in Perfonning Official Duties. as well as against B. B 
1 

t. . F: and R. I!. for the criminal act of Unlawful Possession of Weapons. 

3. On 21 September 2006 the Public Prosecutor expanded the investigat' ~ · G... and included the criminal offence of Incitement to commit t 
AggraYated \furder to the investigation. 
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-t On 20 O..:tober 2006 the Pre-Tnai Judge of the District C(1un of Prishtine, Pristina ..:xrended the investigation for additior:al six rnomhs agarnst all suspects included to the Ruling of Initiation of Investigation. 

5. On IO Januar:.; 2007 the Public Prosecutor tem1inated the inn:st1gation against ~he -;uspects I. 3 . L l B. , S, d. . B, G. E. L and R, l'. 1 co~ceming the criminal offences as mentioned in the Rulmg of Iniriati.on of Inn:stigarion. 

6. On the same day, the Public Prosecutor f:led an ind.ictm-:nt at the District Couti of Prishtine1 Pristina against ~he ::tccused f:-~. :i. for the criminal acts of Aggravated \1urder and L:nauthorized Ownership, Control, Possession or Use of Weapons and against the accused H., G . for the criminal act of Incitement to Commit the Criminal Act of :'\.ggravated \forder. 

7. On 06 \farch 200'7 the Contirmaticn .fudge of the Dis1.rict Court nf Prishtine:Pristina, after conducting a Confirmation Hearing, confirmed the i:1dictment against both accused f 0r the ;;riminal acts as listed in the indictment. 

S. The :.fain Trial commenced in front of a full Kosovo Judges panel on 18 .rune 2007 :md was set forth through altogether eight session also on l O Seplember 2007, i 5 October 200'::'. 26 \iovember 2007, 08 January 2008, 25 Februar 2008. 27 March 20()8 and 21 April 2008. 

9. During th~ last session on 21 :.\pril 2008 the Presiding Judge scheduled a crime scene -.isit for 15 \fay 2008 a,td a b1rtter trial session for 23 JuD-e 2008. Howt:Yer. the latter n~~./er \Vas held and a ne\V Presiding Judge \~,,ras assigned to the case. 

l 0. Follmving a letter of the accused F. ~ asking .:he case to be tried by ECLEX Judges. ,be Presiding .fudge on 03 December 2008 requested in v,:riting the taking over of the case by EULEX. D::ned 12 December 2008 the President of the Assembly of ECLEX Judges issued a ruling, thus assigning EULEX Judges to the c:ise. 

l 1. The \lain Trial then comme!lced on i l Febmary 2009 before a trial paneL presided by a ECLEX Judge. On that occasion the indictment was read by the Public Prosecutor and the t\vo accused. who have been accompanied by their respective Defence Counsels, both pleaded not guilty on all counts of the indictment. The Court as ;x:ell heard the testimonies of witnesses and injured parties P · J · and Y · S 

12. On 12 February 2009 the witnesses E 11. p and H 
were heard, while on I 9 February 2009 witnesses J( R 1i. F 
L and A. :vi' · iu \Vere taken, all of them in open session. 

13 .. -\iso in open sessions, the ,:vitness >10 .s well as \f edic 
Dr. Tefik Gashi and Ballistic Expen Police Ser6eam Lmfi Rraci ;vere 
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l 4. On iJ5 Viarch 20U9 the Coun heard ihe tes:timony of \\'itness Sh. 
~nter~d the foi!o\x/ing C\"idcnce into the record: 

Crime Scene Report 
Sketch of crime scene with explanations 
Recommendation ( Rekomandimi. i:1 Albanian, as attached to the Police Report) 
Document with desc1iption of pictures 1-376 
Repmt of the Police Cnit Ferizaj:Urose\ac 
.\utopsy Report 
Description of photographs from the autopsy 
Photo album of autopsy with 91 pictures 
A fonher C:ime Scene Repon 
Sketch dated 27 April 2006 
2"d Report on Chain nf Custody 
Further list of pi-;tures dated 27 ~A,._prii 2006 
ReccnrnT1cndatic)n 
Criminaiity Report dated 22 A.pril 2006 
Further list of pic.tures dated 27 !--._pril 
33 pictures 
'v1edical Report v,;ritten by Dr. T d1k Gashi, Jared 18-20 June 2007 
Ballistic Report dated 25 August 2006 
Stat-:ment of Besnik Fernti 
(~owl decisions and docun1ents related to the ci\/il clan.n regarding the property. 

15. Ir1 the san1e sessio11 the C~c)urt proceeded \\tith the exarnination of the accused Feriz 
ar1d H. G. o.vho both requested the public to be excluded, pursua.m: to Anicle 
329 paragraph 4 :if the Koso,·o Code of Criminal Procedure ( KCCP). The request v. as 
granted within the limits of Article 330 of the KCCP. H. . G. stated, while Feriz 
Gashi decided to remain silent, due to the assumed insufficiency of the respective 
measures. The exami1ntion of H G cominued on i2 .\farch 2009. 

16. On 24 March 2009 1he Coun heard the final speeches. At the end of the hearing the 
.:1ccused F; G requested to be excused from being present at the :mnouncement 
of the Judgment. \:1,,foch ,he latter was granted by the panel. 

17. The Judgment v;as announced publicly on 27 :,farch 2009 and the Judgment was 
communicated to the accused Feriz GASHL due to his permitted absence, int,) ,he 
detention center. where he was kept. 

18. The Defence Counsels of the nvo accused each timely filed an appeaL for F 
G,. 09 July 2009 and for H_, · G, dated 14 July 2009, against the Judgment od 
l st Instanc~. 

The Defense of the accused H G particularly chailenged substantiri · 
of the criminal procc-dure as per i~dticle ..t.03 paragraph l item 12 of the KC 
the cnactini! clause v-..:ould be inconsistent in itself ad rnoreover \vould 
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~:upportcd by the fac,uai r·1ndin2.s of the (\)urt as re11~ctcd rn Lhe reast)ning of the 
J udgn1ent \lore<.)\·er~ the Judg1nent \\-as chaliengcd for Yiolation of the ~ri1n1nai la\\:'~ - , , "' r r~ , d f' " . - d " . , ' _. . l ~ "" -· , 1 _, :;1nce tne 1-~ 1nstance '"ourt ha \\·ror1g u11y ap1Jhe :~rticle --~ t.Jt 11e L t,K-~ uue to L.1e tact 
rhat th~ cnmlitions for incitement wuuld not be met regarding the actions the accused 
Hysni GASHL _:\JS(' the factual situation had been determined ep·onc:,ously by the l 't 
Instance. since not all rekYam evidence had been cc,llected and assessed properly. 

The Dcf'c:nse of the accused F. G, L • 'I :i . . ,t l l . ,. uas chai engec the J mstance .1uctgment ror 
violation of the criminal la½.:j Lhus taking the opinion_ that !\rticle 147 of the CC~K \Vas 
applied ·.,-:-ongfol!y. since the Court had not considered that the :!ccused H G . 
\~, as acting under the conditions c•f necessary defrnse. 

i\Jso the t\vo a;.;cused haYe filed a joint appeal.. l:Jut \vhich does not have any other 
contents rhan the c,nes of the Defence Counsels. The accused F C particularly 
has stresse<i that the r:;t Ir1stance Coun had failed to conduct additionaJ forensic tests. 

:\il the fot1r of the1n .. the tv,;o Defense (~ ounscls as \\:ell as the accused .. have challenged d"'l;f::. ;\l rt11· ..:.'!""tti-""1t·:'lnt dr.•r•?,1· ,',-!1 t1,s-· ,-r,,:-.t ·b·...,~ th.~ 1st ln0~~):f1{"';':.. CcJurt <.I.!,._.,, tJU.Le. ~1>.L~~ -- ..._,..._,,,_..._~--'\, ~• "-4 £.J.l.._, l J l,...a_~\.,.t ~- .,, ._"')1..'",.._._""""'-' • '-~ 

Thdeforc. the Defense has proposed in the .::ase ()f the accused F G to annul 
the 1 ;st b1stance Judgment and return the case to the l ~;t Instance (~()un fC,r "re--tna1, and in 
the case of the accused (--f' 

defendant fron1 all charges. 
G. ~ to arnend the challenged Judg111ent and acquit d1e 

and C:if · tjn1ely filed separate appeals 
agai11st the l :;r l11stance Judg:rnent through their respect1·ve legal representatjves, thus 
p~u1icularly· cl1aHcnging the decisicn1 on pur1ishment and proposir1g to rnodit:✓ 
Judgn1ent and iI11pose !ong-,terrn in1prisonme11t upon both accused. 

20~ Tb.e ()SPK~ thTough an c,pinic,n dated 30 .. ~\pril 20 IO and registered \Vith the Supren1~ 
Court of Kos(Yvo the same day1 objected the appeals as ~belng \Vithout rnerit Jnd 
un.fi)unded,. Th~ Public Prosecutor therefore proposed rejecting the appeals as u11founded 
and affim1ing the Judg_r11ent of the f)istrict C .. ourt of Prishtine1 Pristina P .No# l Ct07 dated 
27 vfarch 2009. 

FINDINGS OF THE COCRT 

A. Substantial violation of the provisions of the Criminal Procedure 

Violation of the criminal procedure as listed in Article -103 paragraph 1 item 12 
of the KCCP: 

21. The Defence Counsel of the accused H. ,-
b 

Judgment had essentially 0,iolated the Criminai Procedure La\v, .since 
\\/()u]d be 1ncon1prehenslble and contradictor)-' in 
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Therefore .. .\rticle 403 paragraph ! item ! 2 of the KCCP \\'Ould be \ioiated. ln panicuiac 
the enacting clause as such would read " ... intcmional!v he incited his .1011 F., G. 
f. .. J ro commii rhe crinunaJ offence of',JggraFatcd '\furdcr in the circwnsranccs described 
in coum 1 o/ die !.,-it o/ count.1 o/ this indicrmcnL. ". "-\'hi!e it was supposed io make 
referen..:e to the Judgment instead. \foreovcr. the reasoning~ 1f not comple1cly missing 
would be unacceptable and in contradiction to the minutes of the case file, since there 
w:!s no evidence for any incitement being can-ied out by H . G . 

22. The Supreme C:mn of Kusm·o finds that the l ,. Instance Judgment does not 
essentially vit)!ate Anicle 403 paragraph 1 item l 2 ()f the KCCP. The enacting clause 
v.ith regards to the accused H. C. reads a follows: 

2) H. ·_., jo11nd gui!tv 

(?flncitcrncnl 10 con11nit the crin1inal act (~l-~4..g __ gruvc1le(l J-furcicr contrary to _ _:ir:ic!e 24 
ana' 14 7 J7llr. i! sub~nara. 4 atu.1 JI c?l.the C~(~K. 

Becau . ...;c the tHfJ accuscci ha1·,:_;• becn.f(1und &rrti!zy qf.the crintirtal acts as charrtcci in the 
jn{Jicnnent_filt.:'ci h_v ihe Public Prosecutor ancl 5,JJeL:[/icaiZv: 

.., ()n J.] ~·lJJril 2006 in rhe ,norning hours, ··Tiranu., S."tr. in Shii,ne. in the houo5:e 
\t 11cre he 1vas if1·ing vi:ith his J{ani(v he intcntionalfv incited his St}n, f-... CT.. · (noYl, 
Ihe c1,~/~::n{lantJ to con1n1it file crirnin(1l act (~l· ··,-{g§;ra1.:ated J.furder ,, as in all 
c:ircurn._,·tanccs {Jc.:)·c:ribcci in count J {~{ rhe clu11~ge q/' this i,ulictn1ent, and he ha~(•; :.}one 
a!! rhis heing motivated bv a disagreement dun he had n·frh zhe parties, K 
B, · :md E! F who had eariier bought !egaliy a part of his immovable 
jJarccl .fl 4 onz a Serb 011:ncrl in irhich there are ti-·vo business .flicilities at the nan1e 
"C-.an11· 'ff anLI t1,-hich ha-i·c been usurped b_v the cle.fencic,nt lf:. ~~and a house in vt·hich 
rhe dcfenda;u ff; · wus living with his /(1.mi!v members ,ince 1999, in that ✓rnv dwt 
:,1hi!e r. B. , and E. F. on 22.04.2006 (1ro1md 09.30 hrs had 
organized the actfriries o( demolishing [hese two facilities that are located along 
'Iirm,a" srr.in order to haw: space for .'.hem and use rhisfor rheir nc,:ds. and ·,rhen 

J ./ .. d 1 • • I ' f, ' p 1· s . . ~, . . ' ' !ne Ct.f_,jcn -ant ri,vsn: v" 1as oacx. ron1 rne o 1c2 tatzonq/ J11izn1et son1e tnnes Dt~/ore, 
:md bdng a1-1are ol rhe fact that these two shops were goiorzg to bt' dcmoiished :hat 
morning, has persuaded his son. ihe defendant[_ . G(. i/,at if £he family members 
of K E' ; and E · F · attempted to demolish the mentionedfacilities. to 
shoot H·iziz automatic gun and in no way to allow rhe demolition of' them, for the sole 
reason as w not release the said parcel andjaci!iries/,'om hisfacwaf possession, and 
:hat was how it rea!~v happened, 11hen on the same day, 22.04.::008 around 09:30 hrs 
:he defendant F,. Gi. has deprived j,'om life ,1·ith his automatic gun, 
decu1s1?d, V, B, ; and.·: r! . and alw has aitempted ro de 
all the ilzjure,i jJurties us n1entioned In count 1 l?f' the cha,~ge ol' 
causing rhen1 hod,v f;~/uries. 
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SEYTESCE 

/j 

:!i fl. c. 

. ' CCK !ii CU/1/?t!U!O!l urtzcle parm;r:,ph I item.<, -! and J J of CCK is sentenced to imprisonment ef 20 (twemy) years. 

'The enacting clause thert.~fOre clearly states 1-he legal qualification and the acts 
been found guilt)I as \Vell as the punishn1ent imposed. 

\Vhicl1 

The Supreme Court of KosoYo realizes that indeed there are some -- minor mistakes in the enacting clause as quoted bc!{)re .. s.s there ts particularly the date of '·:!.].04.200Q.. ~·, of cour~c i11 fact \Vas the 22 ,,:\pril 2006 as \1~,-~iJ as a reference t(, "counr 1 of' the cha,~ge <!(.this inclictrncnl ". 

Ho-.;,,\·cvec dcs11i1.e some st:ylistic 1ss1.1cs of building only one extreme iong sentence,, but ·\vhicl1 1nay- he fiJundcd also in the translation .. these 111istakes are clearly just ty~pos .. V/hich do not have any' irnpact on rhe validiry· of the enactjng clause as such~ 

24. fhe sarne argutnent applies to the fact that indeed the l st Instanc~ C,o~rt - :ts challenged by the Defence has \\/rongf..1ii)/ quoted ~~rtic1e 147 of the c~·cr< under it's ·'paragraph r'. "d,ich does not exist. Nevertheless. since Article l 47 :~;f the CCK has only one paragraph~ this inco1Tect quoting of the la½· does not haYe an)* negative irnpact ,)nto ·\·aiidity Gf the encacting clause Gr the entire Judgment, atler ther can be no misunderstanding~ \Vluch provision of tl1e lav; the Court h.as referred to_ 

25. The Supreme Coun moreover finds that ;:he enacting clause is also fully supported by the factual findings a11d the assess111en1 of eYidence as given 1n the reason-1ng of the challenged Judgment. 

In this regard, reference is made to the general findings of the ! st Instance Coun as pointed out at p.S-10 of the Judgment (English ,;ersion) 2s weil to the assessment of \Vitness statemems and physical evidence one by one as iaid down on p. 11- i 3 of the Judgment (English version). \Vith regards :o the accused H. G. . reference is made parti;:::ularly to the Court findings a iisted on p. 17-24 of the chaile v:here the l st instance Court has tboroughiy analized all as 
responsibiiity of fL · G. 
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8. Violation of the Criminal Law 

I. .1Jleged wrongful legal quaiification of the acts of the accused F. G. · as Aggravated ;\(urder pursuant to Article 1-47 of the CCK: 
:6. The Defence Counsei of the accused F G. as "V:el! the acwseJ himself have challenged that the 1 ·' t Instance Court had \iobted the Criminal Law to the detriment l)f F. ·, since he was found guilty for the criminal offence of Aggravated \1urder ;_1ursuant to Article 14 7 paragraph l. sub-paragraph 4 and l 1 of the CCK as ·;,.ell as for the criminal offense of Unauthorized Possession and Lse of \Veapons pursuant to Article 328 paragraph 2 c•f the CCK. There was no consideration of the fact that the accused had acted under rhe conditions of necessary defence as per Artilce 8 paragraphs 1 and 2 of the CCK. ~foreover, although not authorized by the accused F C . the Defense Counsel of H J. has made reference to F G f clahning that A~rtic!e 147 of the CCK \'.Ould only be a provision on the punishment. 

27. The Supreme Court of Kosovo in the first first place bcrt'.by clarifie:; that Article i 47 of the CCK contains both. a qualified criminal offence as ·;.;eil as a provision on punishmenL Particulariy A~\rtic!e 147 items 4 and 11 of the CCK .. as applied by the l st instance Court., stipulates as follovvs: 

''/1 J7Uni5!"!2n1ent q( irnpri.son,nent q/' at lea.st !tjn VCL1rs or 0_1·· !ong-rcr,n i1n1)rison1nent shall he imposed rm an:,.,• pcrscm -..d10 ... 

4) ,.Icprives another ~'?erson q/ hls t)I~ her an,.l in so inrcnrionaliv enciangers the l{fe qf·t,ne or n1ore J)Cr5:c,ns: ,,~ 
11) lnrentiona!Zv cc)tnn1it5; t~,o or ;nore n1ur,ier~:.,·, t~·-tccpl _f()r 1;iro1·icied.lhr in ~:Jrticlc 148 cu1(i i 5() <?l£he fJrescnt Colle; 

'""'- ,,:, C b 0 
' • 1·' . ' ...., f' ~~'K 

1 ne .t 1ns1an(:e ourt t -tererore nas correctl)' app 1i:a ~~rt1c1e 14 1 ti tne c, L . 

Despite rhat the question of similar proYisions of the previous law being JUSt punishment rules or qualifications of a criminal offence, was discussed earlier, in particular with reference to :\rticle 47 of 1he Criminai Code of Serbia ,Sr:::emic, Siko!a; Stajic, Dr. A!ekrnndar; Kraus, Dr. Bo:::idar, la::areric, Dr. Ljubisa, Djordjevic, Dr . .'vfiroslm·: Commentary (JJ1 :he Criminal Lav,s o/Serbia. SAP Kosovo and SAP VojF,dina; 1981 in: "Smremena Admjnistracija ": Belgrade: rArtic!e 47 of rhe CCS: itern 1 I). the commentaries on the newer version of Asticle 4 7 of the CCS underline that ''this criminal acr exists onzy .i hen at least !H·o or more persons hm·e been deprh·ed of !Ue. fl on(r one person has been deprived o( life and there has been an attempt to deprive of l((e another person, rhar shall not amoum to the auempted murder from item 6j if the perpetrator premediwred the murder o( several persons: i( opposite is lfze case, riwt considered a real concurrence hetH een a commiued and an i1rrempted murder"" ,\'fko!a: Ljuhisa la::,ar2vic: Commentary or rhe Criminal Cude of Serbia l' in,0 ··saYrc;nena .4tbninislrac(ja ": Bel,grade,0 (-irtic/e 47 (~f''rhe ( .. C.5: jte111 { 
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The latter is gi\'en in the c:.ise .1t hand. The Supreme Comt undersrands th:n e•,,en when 
,be CCS ·,A·as stili :ipplicable tho:re was at kast :1 tendency to handle the respecrive 
provision as a l 1ualifr.:ation c,f the criminal offence tif Murder. 

28. As to the ccncern uflhe Defonce that the a.::cused F. C . ·xas acting under the 
conditions or· necessary Jdence. reference is made to the findings of the l 

st 
Instance 

Coun as iaid down on p. 8-10, l 1-12 and 14-16 l)f the challenged Judgment ( English 
c,·ersion). The l 'it Instance Court has thoroughly assessed the evidence. in particular as 
given by the ,xitnesses and c:xpert .,,vitnesses, but also the forensic evidence administered 
during the \.fam Trial. Based on all the evidence the Court has found foat it was F. 
G_ \vho has opened the fire., thus armed ~,;/ith an autoinatic gun and that he has fired 
se\·eral bursts ·xithout the injured parties being able to react at al! and rnorem:er has . • h d i ' . T 1 1 l . . . • d T' 1 ,t l C thro\vn U;rec 1.an g.renac es, ,\tncn ,uc,c y did not exp lo e. ne , · instance .oun 
n1orec}ver has found that finally the injured parties ba\~e acted under the conditions of 
necessary dfence~ \.Vh~n rhey started tc> respond to the fire 1hc accused f. .. G,. 
thus using their ba11d guns. 

29 .. The Supren1e (~'-1urt of Kosovo 1n varticular shares the legal asscss1nent of the l st 

Instance C:\)Ui1 as carried <.Yut on p.17-18 of the challenged Judgn1c:nt fEn,glish l'ersi(Jn)~ 
according to \•,:hich the accase<l F. G has confessed his perpetratorship in front 
of the Public Prosecutor during the investigation phase and this statement ts admissible 
evidence in coun. pursuant to Article 156 of the KCCP. In addition it is note\vorthy in the 
,..:cintext gi\ en that ;;1 the course of his final statement at the ~nd of the appeal session ,he 
accused stated: ·~1 ciit.l e1'e1:vrhin{t f C()uld so it t-1:oulci not co,ne ro tlzt:se :nurders. _4ncf the 
commander <f th€ 
clli1 b_v tr;/i1ig- {O [)rotect 1n_v _ra,ni~v as [ ,;_fi(i hl~fore i,t•ith the l'fJec;1,1le. 
l:L ... ➔ 'l lt.i[J[Jeai ~\~e.,·sion 1ninutes\ ,,D.F; c~f'rhe En,g!ish version). 

30. Fi112Jly .. the Supren1e Court of Kosovo in this regard refers to its adjudication 3.S 
t:stablished in the case Rla~jel·ct, ~,4J:gan1i and Dcrna (Sl(/Jrcn1e C:ourt of· f(osOFfJ, _4P-KZ 
.17; 05 d,:tcd :;5 Jm,uarv :!OOX p.::u rEnglish i·crsionj, a..:cording w ,vhich ··Appellate 
proceedings in the PCPCK rest cm the principles that it is on the trial coun to hear. assess 
and weigh the evidence at the trial. [ .. . 1 Therefore. 1he appellate court is required to give 
the trial court a margin of the deference in reaching its factual findings. It should not 
disturb the trial court's findings it substitute its own, unless the eYidence relied upon by 
,he trial court could not have been accepted by any reasonable tribunal of fact or where 
its evaluation has been ·w!10ily erroneous"'. This adjudication was repeated and further 
developed in other cases, in particular in the case against Florim Ejupi rSupreme Court o( 
Kosovo, Pkl-K:::::: 7 J/09 dated JO October 2009) and against Jetom K.iqi 
Court c~lKosorn. Ap.-K: .. So. 841:.009 dated 03 December :!.009i. 
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kill..:d. The Court in panirn1ar has found ihe11 "B, and I! und other -ii'itne:sses (and the sarne H has nor con_li,tcll the circun1siance:-.) the cpisot.ic rhat .:ook piace in rhe clinic !Jr T B . :·n rhe course u( which Hrsni rhreatened £he ,·ictim ,rit/1 rhc ,: onls /Bz B, lu:ariniz, l 2.2.09): 'J \·e opened tr1·0 graves rcadv mzd waiting. One is fi.>r _H>ii and 'S for 1omcone ol rhe F f~mzil}: '. lna/ogous zhruu against tho Ye ,d10 ,n::re menacing to cxccwe the decision ,~f rhe :Hzmicipal Court o( r:'r'rz'~a· i !, ✓,.,i ho e"Yf)f'€''\'/'f' h1: rhe )--an1c' ll'"C'll''l"'d f{,T1'/. tn R;.. Tr p•lm d 1e fad lwd 
_,_ .... ~ _,. , ...... ,1., ,,.,,,(.:, _,.,"' ,,~ t..,,.,, ._, ~ ...- • ~ , L,, _) , _v.__.,L- ,J ._ .• .,, i . ~,-- ... ,:iyitcd his (of Hvsni) ,rnrkshop ro have some piece of doth adjusted" (p.~3 of the Enf!,lish ,·ersirmj. 

34. The Supreme Court of Kosovo, in the course of re-examination of the case file, went through ::li the minutes of the main trial and frmnd that despite B P i and H. H i, par'ticularly I< ' · ·:; · · has stated on J 9 February 2009 that he had met H. G on several occasions personally. since he had had no previous disputes with him. ""[O]n one rhc:::e 1neetin:;;5,· f ... l there 1-vere S<)nte other fJerson/.,' JJresent -•vith so,ne authori!Jl. 1frc ,net at H. G ► house rhat ivas locatecl at the place !L'>~urpcd~ l)Hring that 1ncctin,?,, 1hrce oitlcr pC<J[J!e (vi!!a,ge cl,fcr5). -~1,-r.?re pr·c5;ent; 1he_,11 i-vere -'.4-· l-:Crr1 S .. /: r Ai, anci _J ... I vvas present as i'rcll. ,ht/5·0 _JDrcsent H'ere the.fGzher r.1/ E 1 r, ', J, F and H G ". The result of the meeting " .. Y,'as :::era be( a use H ; G ;,, lh,, ')r,·•c·r·nr•,O o✓' f hc,P ,"eonie ,aid to !I/?' ihe ;1olf owi;1a }i,'()'''iS'. '] 
- - • " '-' f , _,.,Y <,,., .. _ ~ - '} .. 'L, __, 1'- r • • ~, ._,, .. , ~ ~ , • ,.::,, ~ / -. ~ • 'ivi!l kill an_vone 11:ho ~► t:i/l co,ne into rhis iancl '. I re11lied rhc1t l cannot talk to J_}t?OjJle h"i!ling :o kiil en:n a/icr the war. I ,rent outside and afier a short period rhe other people {Jre5~r:.:'Jl[ came OUl ~•e This ,nee ting took ph:zce in 2004 n. ~.\_fter tl1e description of t\\70 other meetings with H G , at least one of them under the participation of the at~)rementi(Jned ·"village clL!ers Jf .. vvhich tot,k place in 2006, the \\/itness K 3 pointed out that, since these negc>tiations had had no success. he had gone to the police station in Shtime Shtimlje and talked to the Deputy Commander. During the last of these meetings. 'v\."hich took place .. one day bt:_/c)re the incident'', the ",:\·itness stated that "! JJartici/Jatecl, 1n~·v nt_:J'?hev.,. ~4 · l:,~ · <; H G · anti his son F lt fs ·,,orrh poinring r;za ,hm !',·e,; dun'ng rhis meeting Hysni GASH! direcriy. f..J The :hrcats i. ere the :;ame as before, 'I ,t,fil kill you, or V ! 

" 1main rrial minuu:s dated j9 F1::bnu:uy :!009, p.4-6). 

Ci. f. .. J 
threatened us 

.'3 i or 

35. \-1oreover~ the \Vitness P on 19 February 2009 has stated in front of the C.,urt that one week before the incident be had brought a pair of pants to the accused H G, :o have them shortened, since he always would go to his shop for tailoring. On this o.:.'.casion during a conversation the Accused H: G . had said: '1 ·will kill V · the doctor[. . .] he came to me wirh court officials and police fi'om Ferizaj and forsed me to tukc he!ongings ow of rhe house., (main trial minutes dated 19 Fehmary :Z009, p.33i. 

36. Finally. the witness SI- \..f , who has participated in rhe numerous negotiations bet·.veen the families of K B ~ and H C in the function of a "vill cider .. has stated ,hat on the day after the shooting the accused If. :; him on the telephone and asked him to "'please keep all the ~, ords ~1 e heton? in relation wi:/1 ,he or her party·" :md that during this tdephon 
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had .. said that 'Iht! JJCr_,·un ~~1·ith _i·ou ·vrho (fit.in ·1 ha,'e interest in r/,f5; h:._} is u!rcacZv killc(/ or ·,,, ;J ! he 11ctt ·. Tl1is person :'.,·.' '(} Jiu >aid ·.1·r,u lire zhc ()!//v person ihat •,n;s in ,he rniclclle (~( thfv ict:i1h no tnc'rsonLtl inrerc_5·t -•.1vhatsoc1·E:r, and J)h.,,1ase sia;uJ bchinci L)vc,:r'thin,g ,1 c :aikc0d abtJl!l in our ( om.,tTsa;:ions '., 1main rrial mi macs dated 05 .\.farch :!{)(J(J __ D . .f c,nd 6j. 

~ .., ~1 ~- c·, ,. " ~ d • r I , 1 ,t 1 r , · , 
_, · i 11e ::'.)uprcme oun 01 f\_1JSO\O !l:1 s tnat un1ortunate,y the 1 · tnstance .1uc1gment ,v1tn :-egards to the responsibilities of the accused H G. is quite speculative, if not even hypCJthetical, \Vhen it comes t,) the assessment of \\, hat has happened before the incident and hov..- H G may be linked to it. The !acter particularly refers to the eiab11rations of the l '' Instance Court on a possible causality berween the shootings as conducted by the accused F, G,1 and an alleged instigation.'incitement by ms father, the accused f1 : G l, as laid down p. 21 of the challenged Judgment. 

~v1t)reo\"t:'1\ as already· addressed~ the C"ourt 1s not very precise regarding the C\'idence used fOr the concJus1ons reached4 

:\.rticle 396 paragraph 7 the t--..CK stipulates that [t]he court sht1ll stare {1carf,": ancl c.xhausrh·c(v 1·vhich jl1cts it con.c-,it1eres JJrt)1'en or r1ot r1roven, as \;(:ell as the grounil.s j()r :hi5,'. The C{JUrt shall also r.4._J 111ak.e an e\·a/uation (tl[4,a] the rcason_':i b_-i,,. ivhich :he court 1-1-us gui{iecl in s·cttelin._g f}Oints ttf'iaiv anti[ ... / in esroblishinlJ the e_--ristt'l1C2 of~a crirninal <?ff(~ncc r.:1,11cl the critnina/ li,1bilit;J r~;"" the aCClL'fCci, as l1.·e/i ::zs in aJJp(ving .v;1ec{fic J>r(FFiYions c~l'the crin'lina/ lcrir ro the accused and his or Ircr act. 

has addressed relevant points as hsted befi)rc in its challenged Judgmer1t. 

[t has addressed ;hat despite B 
confirmed that the accused P 

· and fI also other \vitnesses ha\:e 
has threatened fa1nily 111ern_bers of the P Ir a11a r :an1ili~s (p.23 of the English version)., thus refemng to the statements of K 

as 1nentioned before. ~vf oreover. t.he long lasting and corr1plicated negotiations under participation of three "1·illage c1clcrs n ! l na·.re oeen .1ddressed and rhcrefore reference was made to the statements of K " · ·i and S1· \.1- faring the main trial again. 

39. Frorn all these statements it becorr1es clear ·0e-lry the l jt Instance Court has assessed that ff G was playing a decisi\e roie in the upcoming of the shooting and its results on 22 Apni 2006. 

40. Last but not least thr> l ,t fn<:Mnce Court has also addre"""'rl the fact that at one occa,10n the son of E G ~. the co-accused F G was present. \•,hen H G finally stared that 'I H'iii kill you, or V B · or! F ·. Thus. reference was made to the statement of the witness Kactn Bajrami in front of the Court. 
• ' ' 1 ' ' 1 ~ 'ii,::-·;~_:t-;,·:· -+ 1. \-luch can ne said aoout the qu~st1on~ \,Ynether nr tiot the assessment ot th_~t.y~[A~tJr1c~--/ · , ;·--, .. I -- , ,,,, ' ' (~'ourt on the rnoti\·es of the p~rpetr3tor .. F G are corrccr on th~ ;t:2:ti::k..:~ 
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allegeJ trnditi,Jna] family stmctures \,\ Ithin :he Koson)-Aibanian sociery. It is not at ail 
con1pelling to believe that F J : would nl)t have had an1 motive for the killings 
Yl'ithout the interference of his f3ther. Even (:Onsidering traditional family structures 
\,-ithin the G\SHI family (and indeed the invoh-ement of three -·,-;J!a'<c elders" as 
negotiators is argument !<)r 1.his). I G as the oldest son c·•f the family -;:ould 
ha\ c become the heir and successor of his father as head uf 1he family, as soon as the 
latter Wl1uid have become too old to properly !cad the fam1iy business. Therefore of 
..:ourse he couid have had a nwtivc to commit the killings also by his own decision. 

42. f-iow~cver .. the Supre1ne Court of KL)SO\/O does not replace the assess1nent of eYidence 
. . h l . ,! - 1 • d 'd d . l ' -- • . as earned out ~·Y tac i mstancr· as a.ready ec1 ·:::: m a .arge nurnoer or cases. in th ,~ 

case at hand, the presence of F G luring a meeting of his father H ~ 
\"-ith !( · B - ,i and others one day befr)re the shooting happened and the tact that he 
\Vas aware of the threats as expressed by H C I to kill members of the other 
families, in case they \h'Ould dare to destroy the premises in question is sufficient reason 
to bcliev~ that F eriz GASHI at ll'ast was stren6rthened in his Jecision to rake a gun :rnd 
:;h()Ot agair1st the 8 ii and F :a111ily rhe other day. 

-43. ()f course uuestion could be raised., ztvhether this situation reoresen1s 1-:r1ore an actil.)n 
of H: G that could be evaluat.:d as assis!ance to F G . (pursuant 10 
/~~rticle 25 of the <..-:CK}~ \Vho the latter alread·v 1nay hav~ had the idea of kiiling rnembers 
r,f tbe other families, or if H. and F G cYen had to be seen as co
perpetrators .. pursuant to J\.rtlcle 23 of the CCK. Both variations can be con·1mitted by 
prcrneditatlc>n" and Cl)-perpeptration could eYen be com111itted by negligence,. if the 
situation at hand \\/OU id pro1,.:ide for such an assessrn_ent ( Ljubisa [Jazarcvic; (~o,ranenta,~v 
1,~(the C~ritninal (\;cle o,(I;]?Y·: 1995; _:;:·h E'Ll£tion: ''Sa,·retncna -,-!..drninistrac{fa' 1 Bc!gra(lc~· 
/lrtic/c ]5, itcni j_ (a;), 

4-t. Hm,:ever. despite that :he e, idence collected durir:;g the mam trial sess;on may not 
provide sufficient 1nfOm1ation regardin.g the subjecti\'e side of both aforementioned 
variations uf collaboration :n criminal offences. the situation des(:1ibed fulfills the 
rcquirernents <Jf incite1nent\nstigation as .. :f(;r111ing qf· a cft,ci.sion in another J7ersr1n 10 
cornnzit a certain crinzinal act or _,~trengthening (~/-, ~'"uch a Liecisi(.tn H (ljubisa l~a::t1revic: 
Conunemary ol rhe Criminal Code tJf FRY 1999: ''Smremena AdminisrracUa ". 
Belgrade: .-1.rthle :!3; irem j !. \foreover, the continuous repetition of murder threats as 
al-..vays expressed exclusively by H; G prenous to the shooting incident since 
2004 makes it quite likely that he as the bead of the G familv has had 1he role of a 
·'mastermind" of the shooting and killing. 

45. A.s to the mental state of the accused H G · to have his son instigated to 
commit the respective murders. .Article 24 of the CCK requires that the inciter 
..... imentiondly incites anotlnr person to commit a criminal of.fence ... " 

In this regard, referer:ce can be made agam to the commentaries 
particdar .-\.rtic!c 23 as \Veil as A.rtide 25 of the CC SFR Y. The latter. as 
the ,.:ase at hanli .. stipulates 3S fOllo;..vs: 
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3 of the KC~'C~P the facrual situatil)n has been ~rror1ec)usly or incornpletely established~ In parncular. the ci \'!J bv,: ,md property rdated ha-:kgrrn.:nd ot the situauon h:1<l not been prnpcrlv :1ssessed. 

5 l. The 5-upreme Court :,f Kt)sovo finds ~hat ,he 1 ' t instance Court has made a Yery ,horough assessment c)f all evid,.::nce availabie with regards to the case, as well generaiiy as in detail regarding ea..:h peace of evidence scperat1y. Reference is made particularly to p. 8-iO. 11-12 and i6-l7 dS wd! as 19-21 of the challenged Judgment (English version) as wdl as to u.:hat \l.-as pnmted out before in this Judgment under point B.lI. 
1~he respect1ve (·oncern parncularly vvas already raised 6)-1 the accused H.. G, during the Main Trial session on 24 !vtarch 2009. ,,,,hen the accused after the finai speech of the Public Prosecutor stated: ··7J1e inclictrntnt _ _filet.i aJ;ains·t ,ne L.tnd !11,l' son vvas the easiest •,1'a.v _fbr 1he Public Pro/;ecutor to Li<> it, in.',;ff'ad qf-. bring-fnlt !he J1£a.vor; ,\~ I: !i, ro coun. his hrother _J 15 ,md IT J, '•HI In my opinion, £here arc rnissing sotne sratcn1cnts _/J-on1 th<}5,'C JJCop!e. 1 a;n a bit .'•nll]}riscci h_y the r·1uh!ic f)rosccut<)r. helY111se he is accus-in_g !ii€ (~/· fncizen1ent. [ ... Jl I ha-1'e been tlcniccf .fi·rJJn rn_r hasic r(ghts iu Llc:'lcnLi ;n_rs{'(l. anti J hcg ~vou to ~go zo ;he crinze .,·cene ro he convincccl ·il-hat ha['J7C!iCil on rht../ crizjcaJ {lu_v ... H (1~1c1in Trial n1inutc·s tlated ~4 :l1arch 2009~ p.13). 

Rderer,cc is made to ·..vhat ivas pointed out before under point B.IL of this Judgment (p. l 0-14 ). ~vtoreover'! neither the D~fence Counsel not rhe accused ba"-~e specified, to \Vhich extent the examination of the crin1e scene c>r 1be i11terrogation of the referred persons \:t/ould have lead to any other result of the crin1inal prceedings at hand. 

II. AHeged failior to conduct additional forensic testing and other analysis of physical evidence to the detriment of the accused F G 
52. Jccused F ·ithin rhe Joint 3.ppeai he has fiied together \\:ith his father., the accused H" G__ finally l1as c!1allenged in the context given that to his 
. - h . ·-t I r h ' -.. , - , d ,. . . . I • • 

detnn1ent t.u.e 1 r1stance ""· ourt La.au taued to conau.ct a d-1 tH)nal eY1c.ence anct to anal~:se other pl1ysica! c:videi1ce, since ·· ... [ tlron1 the oh.stac!es sjruated bet:~1,,cen zhe p{.Lrties it i1:as e,·en iheoreticul~y irnpo.ssib/e lo shoot the tH:o tt!?,fortunate person~,~ ~,,.rho 11.--ere killed !he criricu! day". 

53, The Supreme Court of Kosovo in i.his regard iinds that this concern of ,:he accused is v,:ithout merits and therefore unfounded. As already inentioned before. the I st Instance Court has assessed all available evidence in detail. as v,:eU generaliy as one by one. and clearly based its findings and decision upon this evidence. Since these findings and evaluation are not fully unacceptable or ·,vholly en-oneous, the Supreme Court - as aiso aiready pointed out before - will not replace the assessment of evidence as Cji d out by h -st • .--, , r · · l · . h h --
t e l instance c ouit. :v,oreover 1t ts v,:orLl ment1onmg t at t e accus ·v✓ hich additional examinations1 evidence 1ssessments he suggests \Vhich '3xtent. 
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D. \Vrongful decision on the criminal sanction: 

54. Last but not least. borh Defence Counsels and both accused as well as the injured parties E' F, and C P through their respective legal representatives have challenged the l st Ins. ..:e Judgment with regards to the decisions on criminal sanctions. VlhiJe the Defense and the accused of course are aiming to receive an acquittal from all charges, the inJured parties have expressed their opinion that only long-term imprisonment could match the seriosity of the crimes committed. 

55. The Supreme Court generaily finds that regarding both accused the 1st Instance Court properly has considered i.he limits on punishment as provided by the applicable provisions of the CCK for the respective criminal offences as realized by the accused. It has made elaborate reference to the acts of the accused F · C as being odious, beinious and 'vile as has given proper explanation regarding these aspects. 

56. !vforeover, the exceptional brutality of the commission of the crime has been evah.1ated. 

57. Also m1t1gating circumstances as there are psvchological aspects, particuiarly regarding the interrelationship between H and F G as well as the fact that no previous criminal record exists against F G . were taken into consideration. 
58. However, the Supreme Court of Kosovo also finds that the punishment imposed to the main perpetrator F G is too lenient, considering the fact that F, G not only has killed two innocent people in the streets, but moreover has endangered the ;ives and se:.-iously hurt the healt of numerous others being around in the spot, when the shooting started. \foreover, he has thrown three hand grenades, which luckily did not explode, but generally seriously have endangered the lives and bodily health of many people in the scenary and wh1ch would have caused much more merely a massacre, if ever they had exploded as intended by the accused. Therefore, the Supreme Court has modified the l" Instance Judgment regarding the punishment as imposed to the accused Feriz GASHI and replaced the 1st Instance Decision by a separate punishment for the Aggravated \-furder of 29 years [A.rtide 37 paragraph l and 2 of the CCK and Anicle 14 7 paragraph I, sub-paragraphs 4 and 11 of the CCK] and for the criminal act of Cnauthorized Possession and Cse of Weapons of zwo {2) years [Article 38 and Article 328 paragraph 2 of the CCK]: an aggregate sentence of thirty (30) years was built upon these separate punishments according to Article 71 paragraph 1 and 2 items 12) of the KCC. 

59. With regards to the accused ff ~ ~ the Supreme Court finds that the 1 s: Instance Court correctly has considered all circumstances of the committed in order to set up a punishment. Ali this ,vas done in ac 64 of the CCK. 
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E. Conclusions of the Supreme Court of Kosovo: 

60. for the aboYcmentioned reasons. the Supreme Cou1t conciudcs that the \ppeals a:,;ainst :.he JudgmeEt ~lf the l' t Instance Re-Trial Cou:i (P 526,2009) are to be'. rejected as '·n•0·u·nd,~u·1 a, nu" thPI'f''t"'"t' !111'' ! ,t r.~'-t"·11r·e Jud ,s1n"'nt -1·" ) rf':1,..,,,,.,.d ..._. J,"-...f -4 - "'~ _, \,JA · ,._ -..; L .Lt~~.-- ....._ ..,_.. '--~~- \....1.~-- 0 (.L,1.4, 11..~\,,, .... 

SLPRE\1E COURT OF KOSOVO 
Ap.-Kz. No. 283i.2009 

PRISHTIN EiPRISTI~ A 

For the foregoing reasons the Supreme (~ourt decided as in the enacting clause. 

Panel :vkmber 

Emfoe \Iustafa 
,/ :' 

,l t .. .__ t.< .. 

Panel ?v1en1ber 

?and \fember 

Presiding Judgy.;,_:'..--· 
/'~/'\✓ 

,,-";-·,/.;/ 
Gerrit-.\lirc,Sprenger 

( /'./ 

Pand \-kmber 

'"'j\._.1, 
Salih Toplica 
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Legal Rcmedv 

Pursuant to ,\rtic!es 399 .. 4(J() and .+30 paragraph 1 item 1 of the KCCP defendant. Defense Counsel. injured panies and Public Prosecutor are emiteled to file an appeal ,1gainsr this Judgment as far as long-tenn imp1isonment was imposed. The appeai needs w be .:iJdressed to the: Supreme (\,urt of Kosovo and may be filed within 15 days from c:he day when a copy of the Judgment has been served to the panies. 




