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)liPRDIE COLRf OF KOSOVO 
PKL-KZZ-Jll/10 
Date: 0 I Ft'hruary !O l l 

THE SLPREME COURT OF KOSOVO, in .1 pand composed of EULEX Judge \!artti !farsia :i:; Presiding JuJ~t:. with ECLEX Judges Lars Dablsk<lt Jn<l Char!t:s L Smith m and K,i:;ovo Judges of the Supreme Court of Kosovo, Emine '.v[ustafa and Salih Toplica as members of the panel. in the presence of Adnan !suti ECLEX L.:gal Advisor . . .1ding in capacity of a recording ckrk, 

In the criminal matter P nr 628104. of the District Cuurt of Gjil:rn/Onjilanc .igainst the defendants: 

R 

R 

K 

8 K 

, father's name , mother's name 
m 

father's name moth-.:r's name 

. father';; name . mother's name 

father· s name . morhcr's name 

m 

C\;n,ided by the St1prerne C\1urt Judgment Ap-Ka 293,06 nf five --:riminal offence of _ \ggravatcd .\hmiers and One Attempted :\ggravak:d :Vlurder pursuant to :\nick~ 30 par i md 2 I item I) :md J ,if the Cruninal Law of Socialist Autonomous Province ,lf Ko~ovo 1 CL S.\PK) .ts read in conjunct10n to :'u1ick l 9 in<l 22 of the Criminal Code ot' the S,>cialist Republi..: of Yugoslavia (CC SFRY). 

Deciding upon the Requests for Protection of Legality tiku hy dt>fence counsels Av B...:jtush lsuti. ( ClHtgnt:d by Linn SlattengrcenJ. :\v !faxhi \Iillaku, .\v Vc1hide Brah:i . . \v :Vlahmut Halimi ,md .\v. ihrahim Dolmma on hd1alfofdefrndants B· R .\ K .. \ K and B. · K . against the Judgment uf the District (\1urt ol Gjil::in;Gnji!:rne P nr 162103 dated 07 04 2005 . .igainst jud<,;mcnt of the Supreme ! ·,Jurt of K,lsovo .. \P Y> )106. d:ited 20.05.l!lO){ ,md agarnst the Juth;ment of the Supreme C,Jurt of K,Vi,,vn. \Pl IJ4,1)9 dated l6.U9.2009. 

,.\ 
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l'•Jr•rn.111t tu .\nick t5•+ p,ira i ut the Pro,i'>ional Crirrnnal Proc1:dure (\Jd<.: of [(osovo li1acalti:r "PCPCK 1
"), Jft.:r a ,c-;sion ,m ddiberation and voting heid (,n O! Fcb111ary 20 l I, r he Supreme Cuurt ()f Kosovo issues the followrng; 

.JlDGMENT 

To reject !he Requests for Protection of legality filed by defence counsels Av Bejtush fsufi ( co-,;igned by Linn Slattengreen), Av Haxhi MiUaku, Mahmut HalimL .\v V:.1hide Braha and Ihr~him Dohnrna filed on behalf of defendants B• n , A R , .\ K and 8 K against the Judgment of the District Court of Gjilan/Gnjilane P nr 162/03 dated 07.04.2005, ,1gainst the Judgment of the Supreme Court of Kosovo . . \P 393/06, dated 20.05.2008 ,md against the Judgment of the Supreme Court of Kosovo, AP( 04/09 dated 16.09.2009 as UNFOUNDED and to contlrm the Judgment of the Supreme Court of Kosovo rendered in second instance that was :1ffirmed in the third instance, punuant to Art ~56 of the KCCP. 

REASONING 

r. Procedural Back~round 

On 20 ,\ugust 200!, at or ahout 23:i7 hrs H H , his wife :\r; his son X.h and his daughters M and A were murdered on a small narrow dirty road between the villages of 8 and T . fhey had earlier attended a wedding party of a family member in the viliage of B Leaving the wedding celebration. the IL farmly travdk<l together in a car, driven by Xh H with H in the front passenger seat and his wife :ind daughters in the rear passenger seats heading towards their home in G As the vchide began to slowly cross an old \vooden hrid~c the daughter P heard an Albanian voice shouting "stop'' and then the sound , ,fan automatic gunfire. Bullets began :;haltering the vehicle and P put her head down Ill her lap ctml :;tayed that way. /1,IJ the vehicles \vindows but one 1.v2re 3hot out :md rhen: were numerous bullet holes on [he right side of the car. H . H his wife, son md two daughters died as a result of gunshot wounds; P survived. 

On 07 February 2003 upon conclusion of the investigations rhe Public Prosecutor filed an [nJictment ,1gainst the :11.:cus...:d S · H , B ; R , A K , .\ l~. , l., K; . F K and fl K charging them ·.vith the! \lurdcr nt H h \ H Xr H .vi H, and ,,\~ H ading in complicity Jnd in aiding and abetting one :mother contrary to :\rticle 30 par;:H~raph 2 I I ) f 3 1 I .i) ( 'i) of the Kosovo Criminal Code, as r,-:ad wirh Articles 22 :md .2•+ 
I he: r',o.,.:i-;k'!ial t nnHnal PrnccJurc L,:,de df K(hd\1) t.:'llk~n.--d inro 61rct.~ l:n .\pnl 2()(q_ 1~ i~tk:r \Jn u11cr:ded i.i,; ~:, ·cP. 
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,,,f the ·{ui,;o,lav Criminal t\Jde; .\tt-:mpted ~,[urdcr of P H acting !fl l.'urnrlil.'.tty md in aiding and '.!betting une :mother contrary to .\rtick HJ paragraph 2 I I) ( 1 l ( 4} ( 5) of the Kosovl> Criminal Code read in conJunction \Vith A11ic!e ! 9, 22 .md 24 of the Yu~oslav Criminal Cude: P:trticipation in a group that commits murder acting in eumplicity and in aiding and ..ibdting one another etmtrary to Article 200 of the Kosovo Criminal Code read in conjunction with .\nick~ 22 and 24 of the Yugoslav Criminal Code; Agreement to eommit a criminal act acting in complicity and in aiding and abetting one another contrary to Article I 96 of the Kosovo Criminal Code read in conjunction with Articles 22 :ind 24 of the Yugoslav Criminal Code. 

On (Vi Febrnary 2003 the Public Prosecutor filed ,in Indictment against /\ Xh 8 M 1, A K. and M Xh chaming them with complicirv in ;iiding ,md abt:tting S' H • A R ,, B· R , A K f K and B K wirh the murder of H H , \<f H Xh : H :VI H and A H contrary to A.rticie 30 ( 2) subparagraph (3) and( ➔) of the Kosovo Criminal Code read in ..:onjunction with .\rticie 22 and 2~ nf the Yugoslavia Criminal Code; Complicity in aiding and abetting S · H ,, :\ R . 81 R , A. K . 7., K F K and B K • with the Attempted Muraer of P1 H contrary to Article 30 paragraph 2 ( !J (]) (4) 15) of the Kusovo Criminal Code; F:1ilure to Report the Preparation of a Criminal A1.:t. ading in complicity contrary to A11ic!e l 72 (2) of the Kosovo Criminal Code rt:ad in conjunction with Article 22 of the Criminal Code of Yugoslavia; Failure to Report a Criminal Act or a Perpetrator, acting in complicity contrary to Article 173 (2) of the Kosovo Criminal Code read in conjunction with Article 22 of the Criminal Co<le of Yugoslavia: Aiding a Perpetrator after the commission of the Criminal Act, :1cting in complicity contrary to Articie l 7-l (3) of the Kosovo Criminal Code read in conjunction with Article 22 of the Criminal Code of Yugoslavia; Aiding a perpetrator alter he or she has committed the Criminal Act contrary to Article 174 (3) of the Kosovo Criminal Code. 
On 03 July 2002 the Public Prosecutor fikd :in indictment against K K .:barging her ·.vi th , \ttempted Murder of H I-{; motivated by personal gain, rurhless revenge, other basic motives or for vendetta, acting in complicity contrary lo , \11iclc 30 (2) sub paragraph J and 4 of the Kosovo Criminal Code and :'u1icles 19 and ~2 nf thl! Criminal Code uf the Socialist Federal Republic of Yugoslavia and Unlawful Pusses,;;ion of \Veapons contrary to Anick, l 9tJ (I) of the Criminal Code of Kosovo and \ections X,2 ofUN'.l!K Regulation 2001i7; 

On l l September 2002 rhe Public Prosecutor filed a direct indictment against S H charging him with Attempted Murder of H H motivated by personal garn, rnthless n:venge, other basic motives or for venuetta admg in complicity contrary tu r\rticlt: 30 (2) "ub paragraph J and ➔ of the Kosovo Criminal Code and Articles 19 ami 22 uf thi;: Crimin::il Code of th.: Socialist Federal Republic of Yugoslavia. 

; . 
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( Jn 16 s~pkmba 2003 the imhctm-:nt were consolidated by a decision of the r1ial pand md rhe \ cnue <lf the trial was changed from Prishtine1 1 to Cij ilarn.:1( inj ilane by a dc:c1;;11m <lithe SRSG' ,m 07 October 200J. 

On 07 April 2005 •.he Distrid Court of(ijiLtrvGnjilane in the first instance announcc:d the JUdu:ment. !'he defendants B R, 1. :\ K , .\ R, and B K were found guilty along with other defendants included in the judgment Howevt:r ,mce other <ldendants are not subject to current proceedings regarding the re4uest for protection ,)f legality the Supreme Court rinds no rekvance for further reference. 

fhe <lefcmfants I3 K and A 
c1ggregated sentence to .1 re1m of long imprisonment of 30 years. Ki was sentenced to a term of IO years of imprisonment. 

were imposed :.m 
Defendant B 

Del'.iding on the appeals, the Supreme Court of Kosovo with judgment Ap-Kaz-393;()6 dated 20 \lay 2008 partially reformed the judgment P nr ! 62/2003 dated 07 April 2005 ,if the District Cou,t of Gji!aruCinjilane. 

Defendants B R • t\1 K , , \; K , zmd 8 R were t; ,und ,~uilty hy the Supreme Court Judgment .\p-Ka 293/06 of five criminal offen<.:e of _ \,;gravated Murders and One Attempted A~gravated :Vfurder pursuant to Article JO par 1 and 2 (item Ii and 3 of the Criminal law of Socialist Autonomous Province of Kosovo (CL S:\PK) as read in conjunction to Article 19 ,ind 22 of the Criminal Code of the Socia!i.st Republic of Yugoslavia (CC SFR Y). For these criminal acts the accused 81 R, , .\1 K1 , ,\ R i were ea.:h of them sentenced to an aggregated term uf JO years of imprisonment and rhe accused B K was sentenced to l 1 ;ears of imprisonment. 

On l 6 September 2009 the Supreme Court t1f Kosovo dcl.'.i<ling in the third instam::e rs:jected rhe :1ppeals tiled by the defenc_; counsels on behalf of the defendants B f< •• \ K and A K as ungrounded 1,vhereas rhe appeal ,)f the ddcnce counsel on behalt of the detendant 81 Kl ¥as dismissed as inadmissible. 

\;ainst rhe Judgment of the District Cmrt of CijilarvGnJilane P nr 162. 03 dated 07-'A.2005, Jgainst the Judgment of the Supreme Court of Kosovo . . \P 393•06, dated :0.05 2008 ,1mi against judgment ot the Supreme Court of Kosovo, ,\PI ➔/09 tL:ited ! 6.09.2009. defence eounsels Av fJejtush buti.( co-signed by Linn Slatten green) . .\ v lfaxhi \fi!laku, Av Vahide Braha. ~.fahmut Ha!imi and Ibrahim Dobmna on behalf of defcnd:mts 81 R • :-\ K . A K and 8 K filed the Requests for Protection ot Legality. 

rl,e Requests for Prnte<.:tion ,if Legality were for.vankd to the Supreme Cow1 of K1isovo 1)n 22 February ~O IO fhe case was sent to rhe < >PPK for an or inion. 
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Hy ,ubnll:>Ston K.\!LP fl 2:i120!0 d:.itcd 2} June 2010 the f)fficc of State Pro-;..:cutor tiled ,1 reply ,md proposed the following: 

I) tl1 Dismiss the Request filed by defence counsels Av ,\fahmut Hali mi on behalf of the ddendant U R ,mJ by Av Bejtush A. lsufi I co-signed by Linn •-.;Jattengren) on behalf of all defendants as inadmissible pursuant to Article +52 (I). +53 ( 2) item 2 ,md Article +54 92) of the KCCP; arnl/or as subsidiary proposal should the Supreme Court consider them admissible to Reject them as unfounded pursuant to \rticle -l56 of the KCCP: 
2) ro Reject the Requests filed by defence counsels Av Ibrahim Dobruna, Av Haxhi \fillaku and Av Vahide Braha on bchalf of A K , A R and B, R as unfounded pursuant to Article 456 of the KCCP. 

(l. Requests for Protection of Legality; 

The Request for Protection of Legality filed by defence counsels Av Bejtush fsufi,( cosigned by Linn S!attengreen), Av Haxhi :-..fillaku, .\fahmut Halimi. Av Vahide Brnha and Ibrahim Oobruna alkge Violations of Criminal Law. Essential Violations of the Law on Criminal Procedure, ( )ther Violations of the Provisions of the Criminal Procedure Law r •.vhich intlucnced the legality of the court decision). 

III. Supreme Court findings 

!n Jsscssing the Requests for Protection of Legality, the Supreme Court of Kosovo established the following: 

a. \ll the Requests for Protection of Legality filed by the defence counsels 1re . .iJmissible. fhe Supreme Court of Kosovo considers that the requests are tiled with the competent court pursuant to Ar1ic!e 454 par I by persons authorized thereto :m<l within !he tkadline pursuant to !\rtide •+52 par 3 uf KCCP. 

b. Evidemly defence rnunsels Av :vfahmut Halimi representing 8 r and Av f1ejtush lsufi ( co-signed by Linn Slattengreen). were ,mthorized by relatives uf Jetendants. After the dcf..:ndants \'<ere asked by the court ,;vhether they agree of having rhese defonce counsds to represent them, they all responded positively. Consequently is re1ectcd the Opinion of the Office of State Prosecutor of Kosovo to dismiss Requests of Av \fohmut Halimi on behalf of the defondant B R and by ,\v Bejtush :-\. lsufi (c<Higned by Linn Slattengren). 

c. f'he Supreme Cuurt of Kosovo decided m u session :.is prescribed by Article +5-4 paragraph I of the KCCP. The parties' notification of this .~ession was not required. 
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I he pand n:.-;pectfolly nott:s that a V<.:ry kngthy and .1mbigu1Cy of ,ome uf requests c,mtaining numerous repetitions of issu1.:s addressed, ~ome of them although qualitit:d hy the appdlant ,ls violations of the criminal law and of the criminal procedure bw. in fa<.:t 
1 ather p<:ttain to rhe question uf factual situation ( an erToneous llr incompkte establishment of the fa<.:ts). 

fhis cnurt however in its assessment 1s confined by Article 45 l and A11ic!e .+55 of KCCP in relation to the grounds of request and the arguments r::iised by the requesting party. 

!'he <.;upreme Court of Kosovo considered at tirst the points that have been r::iised by all ,ml/or mo:,t of defense counsels, and then to continue with specific points addressed by individual ddense counseis in order to avoid mere duplications. 

fn the re4ucst for protection of legality defence counsels contended the following: 

.\. Sl'BSTA1Yf1AL VIOLATIONS OF THE PROVISIONS OF THE CRIMINAL PROCEDURE \ND OTHER VIOL\TIONS OF THE PROVISIONS OF CRIMINAL PROCEDURE. 

1. L\f PROPER COMPOSITION OF THE FIRST INST,L'iCE PANEL 

,\.,, in previous appeals in this case, detence counsels re-submit that the tirst insrance 
C()Urt was not properly constituted since it was consisted of three instead of five judges ( ,mall pand }. Defonse counsels forther argue that the replacement of trial membt:r in the :-;.:ssion dated 24 July 2004 onwards was in violation of the Article 364 par l item I of Law nn Criminal Procedure (hereafter the ·'LCP3

"), and Article -l-03 par l item I ,)f KCCP. 

This panel notes that improper c,)mposition of the panel constirutcs a substantial violation uf the provisions of c1iminal procedure. The violations of the provisions of the cnminal procedure on composition of the panel are of "absolute" nature. As such the court is nhlig~d ex o(Jicio to .:xamine if the panel rendering the judgment was constituted in :1n.:ordance to provisions of rhe criminal procedure even when the issue is not r:iised by 1he parties. 

fn this context it is wo1th noting that the court has repeatedly revie•.vt:d and examim:d this point in an exhaustive manner during the previous instances ::md has in continuity taken :he view. ·.vith ·.vhich this panel respectfully clgrees !hat the trial pand was constitutcJ in :1ccordanc;; with the law. 

Cn this pomt, the Supreme Cou1t of Kosovo finds it crucial to reiterate the fact that .issigmnent nf international judges in aiminal matters ,s made pursuant to L.\i.\.!IK Reg 
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2111)0. 6-1- d.1tcd l 5 December 2000 On the , \rpoimrrn:nt ,rnd Removal fr\)ITI Otfo.:c 1lf 
!nkmational Jud~es and [ntt:rnation.11 ProseL:utors 1. 

ln this context ,pcc1 rically Section 2.1 ,>f above rc!subtion reads: 

" ( /JO/I i111prm·al o/ rhe .Spt.:ciul Represcntarive u/ tire Secr('tarv-General in ac.cordance 
H Ith scctiun I uhove, lite Department o/Jwlicial. I/lair, shall expeditious Iv desi'.!,nllte ·· 

f,t) . !n international prusecurur; 
rh) An international investigatingjudge; and/or 
(cJ . l panel composed only I)( three {3) ,'wlges, including at least two imemational 

iflll!{es, of which one shall be rhe pn:sidingjudge. 

While provisions of the cited regulation seem to overlap with the provisions of the 
criminal procedure namely A11icle 24 par I of PCPCK which provides for a large panel 
in cases punishable by imprisonment of at kst fitleen years. the prevalence of the tirst is 
of no doubt This pand finds it usefol to refer to the following observation of the 
Supreme Cou1i of Kosovo with regard to the same topic in a related case: 

·· rite ,111estion I// the apparent overlapping ,·C1,pe hetii,:01 provisions fJ/ PCPCK and 
c:.VJffK regulations <-itcci above must he resolved accordinf{ to the principle o/spccialtv, 
i . .:., Section 1.1 poim (c) ,pecifically addressing the assignment of International Jwlf{es 
in criminal cases. <IS a special enactment supersedes the provisions o/ PCPCK 1~hich 
hroadly addrt.'ss composition u/[he trial pane!s"5

. 

As regards allegations about replacement of trial members, the Supreme Court of Kosovo 
i·efers ro the minuces of the trial cbted 24 June 2004 of the District Cou11 of 
GjilarliGnjilane which reflect the change on che membership of the panel. 

ft is evident from the case file that the presiding judge announced replact:ment of a 
membi:r qf t1ial pa111;;l. .-\s a result the presiding judge indicated in the minutes that all che 
previous i·ecords had bet:n read. Further presiding Judge indicated that ·' the new trial 
:11emher has heen ~iven 11/l the trial records, rhe indictments, d·ervthin,: and that new 
illilf;e has been through them and is ,111itejamiliar \rirh rhe case now .. lj. 

The parties to the: proc1?cdings had been e:,;:pressly invited co comment whether they had 
'.my objections regarding the new composition of the trial panel. The presiding judge also 
invited all the pa11ies to declare whether to consider the records as having been read since 
di the minutes wc:re part of the record. or the parties would ,vant to read the records all 
, Jver c1garn. 

',:,ce I :mtcd :'LHion, lmenm ,\dmmhtr:nion ~-lis,mn Reguiacion 2CU0; !, ,fated 12 Fc:bniary _:()1)0. h 
1menck<l bv Res!;ulauon .',Ip 201)0 64 dated l 5 December 2U(j1J. 

K c,bc\ Judsrn~nt P!d-KLz 3 i i 1), "L1tcd I) l :-iG\.:~n1bcr 2(110, pag~ 5. En~lish ',:.:r~i,.,n ,. __...-,.~ ' ··.J 1nutes ,,r •he 'rial , ,f th.: Di,trict ( ·,,ur1 ,)f lijil,111, ( inii!.m,:. ,lated ~ ➔ June .21 •0-1. ,,.i,,e f, ind P,_f~:.i.10,,/ :r~dl TL 

I 
) 
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'fo, ,hjc1:tion w,1s made '"hatsoever un this point by lhe pa111es to the proceedings .. \ll the . !denct: c,)unsels J~reed ,1s well the public prosecutor' :;tanJ ,vas to considt:r the records .\s having been rc:.itl in (mler to benefit the cxpeditiun uf the procedure in this c,1se. !favtng received no objection and J!kr expn:sscd consent of parties to the proceedings the court read out the ·,tatt:ments given bcfore the previous panel. 

On this -.:onrext. Artide 345 paragraph ! nf the PCPCK rt:ads: 

· IV/ten £he composition o( die triui panel has changed, the aclju11mcd main trial .,hall vrart from tire heginning. However, u/ier hearing the parties. the main rand mav in this case decide not to examine the witnesses and t:.rpert ,ritnesses again and not w conduct a 11ew site inspection, hut rather ro read the testimonv o/ the witnesses and the e.,pert ,iitnesst·s 1;iven at the pre\·ious main trial or the record o/t!te site inspection". 

f'he panel finds that the first instance court had fully complied ,vith requirements of the cited provision. 

Furthennorc it worth mentioning that the change on composition of the panel :ind reading out of statements was not a contested matter up until conclusion ot' the trial proceedings. Only upon conclusion of the trial Jid defence counsds begin arguing about improper cPmpositim1 of the trial panel and put in question impartiality of the new panel members. Defence c:ounsels however did not provide the court with ;iny reasonable justifi.:ation that '\ ould prove impartiality of the new panel member. 

fhe Supreme Court of K~)sovo found no new ·-:ircumstances that would render the 1mparti:.ility of the new members of the District Court panel doubtful in this case. 

\<.::cordingly the Supreme Court of Kosovo consi<lers defence requests unfounded nn this point. 

2. INCOMPREHENSIBILITY OF fHE ENACTING CLAUSE OF THE .IUDG:\IENTS OF THE FIRST AND SECOND INSTANCE. 

rhe appeliants maintain that the t:nacting cbuse of the challenged judgments is mcomprehens1ble. intcrn:.illy inconsistent .ir inconsistent wirh the grounds <lf the judgments. Defence counsels argue that judgment does not contain a precise dderminarion of the criminal act since there exists no •'intentional a'c!gravaced murder'' .. 1-:cording to the criminal l.iw provisions and that the reasoning of the judgment is unclear. comradictory \Vith statements of the :1ecused. witnesses, other documentation m :he case lile :md beyond the capacity of the administered evidences ,md those verdicts Jid not specify ,,hat fimn of culpability was attributed to th<.: accused. 

fhe Supreme Court of Kosovo notes that rhe .:ontent of c1 Judgment is outlined lt1 \rticle ,')6 (•f the PCPCK. This :\11icle --;tipulates that there :;fmuld be an introductory part. the :11:1cting s.:Lluse and the re:isonini;. Ea-::h df these parts must ,..:,mrnin .,pecitic infonn.ition 
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, 1utlincd in rh..: r..:st cit the prov1-aons which .ilso mclude the reasoning 1·cgarJing the :cnt.:nce. 

!he ohli'..;atory content of the cnm:ting dause is :;pecifically foreseen in the paragraphs ( 3 Li ➔ l ,rnd I 5) of Article 396 of PCCK: 

! )) .. rhe mactinrt cla11.1·.; o( the j1u/f!;ment ,hall inc!11de the personal data oldie acc11sed 1 lrtick :3 3 paragraph I o/ rlre present Code} and the decision hv which the accm,:d is pronmmced 5ui/ty ,if rhe act o/ which he or she i~ accused r~{ h_v iihich he or ,he i, c1cq11iaed o/the chc1r'{,e /"or that act o/by which the charge is rejected" 

( ➔) "'ilthe accused has heen convicted, the enacting clause o(the judgment shall contain the neccyswy data specified in Article 391 of the present Code, and i/ he or she H'llS acquitted o/ the charge was rejected, the enacting clause slrafJ contain a description of the c1c..t with wlrieh he or site ,ms charged and £he decision concerning the costs o( criminal proceedings ancl the property ciaim if such claim in,sfi!ed" 

fn rcvicwing this point the Supreme Court of Kosovo could nut establish any 5ubstantial ddicicncy as regards to the enacting clause of the appealed Judgment. 

On page 6 of ihe judgment rendered in the second instance which '.\-as .::ontirmed in the third instance reads: 

i, .I. K R and B. K are declared iJlliitv o( rhe criminal offence o/'jive intentional uggravated murders and one attempted intentional aggravawd murder contrary to Article 30 par I and 2 (item lj and J of ,he KLC in relation ro :lrricle /9 and .!.! o/ the Criminal f_uw o( the Socialist Federal Rcpuhiic o( Yugosfllvw, us illade applicable hv U,VJI/K Reg 1999!]4 (conducts ml/ ( nminafi:i:d under Articles I 16, 1-17 icems J and 11 in refalion to . lrtic!es :!O and lJ of PCCK), hecause ·!,ey juintlv took t!te flies ul ff 1f , J[ If 1, X!r c ff, .\.I H and , 1, ff , and attempted to take tile life o/ P ! I in an mstdious manner hv amh11s11mg r!tem ivhile rhe.v ,rere travelinr; with rhe1r car um/ h.v }iring tmn1rds them ~i·ith more than one 11eapon !!WIU'nJus rounds of 736 :c 39 ,nm ca!iher rifle 1ritlwut succeeding in kiffing P H, due ro intervening , ircw11stances. On :!(} , lugust -'(}{}/ at or ahout _'J:00 ,t!ong a dirt road hct1icl!n the 
1 illu«cs of B and 7; 

fn light of above the Supreme Court of Kosovo finds that in this ca:,;e the enacting clause ,,f the challenged judgment is sufficiently dear. It makes c1n adequate reference to provisions ,>f the <.:riminal law, so clarifying what form of culpability was determined by -:ourt. 

While the .1ppdlants an;ued wrongfol 4ualitication of the criminal offence rekrring to 'inrcntion;i/ c1ggravatcd murder" .1s not being foreseen by the criminal law provisions, che ,:ourt 1.kci-,ion'I remain unambigu,)us and thus free from crTor .1:; per .-\nick J()(i_Df-tJte 1icPC'K. F,lr purpose t)f :i"niding Jupli,:ation. the :<-;sue uf qualiticaritm uf tµ(~iTti~t\'i",<. 
,/ ' 

! ·/~ )~ 
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,.:ts j,. i:tlt addn.:sscd here hue kit 1,,hen reviewmg alleged violations of the cnminal law prov1~1ons. 

fhe cna.:ting clause of challenged judgment dearly indicates the :H.:ts of which the ddernfants were found guilty and the k~al qualification as well as the provisions on '.d1ich the: conviction was hased upon. Furthermore enacting clause contains the citation uf the f::icts and circumst:1nees which constitute the statutor1 features of the criminal act .rnd [hose on ,vhid1 depends the application of the particular provision of the criminal bw . 

. \s contemplated in various judgments and according to the legal practice. the description llf fr1cts and circumstances that draw the court to conclude as to the culpability or not uf the accust:d as to the criminal ad/s are not to be included in the enacting clause. but must be :1ddresse<l in the reasoning of the verdict. ln the case at hand in the reasoning component rhe court has exhaustingly compiled the reasons showing why it decided that rhc accused had acted Jel iberately and intentionally in order ro kill victims . 

. -\ccordingiy, the Supreme Court of Kosovo opmes that rhe defense contention about a \ iolarion of procedural law is without merit. 

J. ['UDMISSIBIUTY OF EVIDENCES OF ":\IB" A.c'JD H 

Defence counsels allege that parts of the evidences which were produced during the previous proceedings should have been rendered inadmissible. [n particular the ·,tatements of witness :.iB as ,1ccording to defence counsel the witness '"MB" was exempted from duty to testify pursuant to Article 160 par I sub par I l)f the KCCP. Defence counsels argued substantial violation of Article 364 par I point -J. as lhe tirsr instance ClJUrt excluded public without issuing a decision that provides the reasons to cxclude public when hearing witness "MB" and the witness H on 27 \Iay 2004 rcspectivdy in special hearing December 2004. 

fn addressing appellants' J!legation on inadmissibility of statements of ·'\,18" and H . the Supreme Court of Kosovo tinds it essential citing the relevant kgal provismns •.1,hich .:numerate the persons who are exc:mpted from the duty to testify. 

\rtide 227 \ ! J of the LCP '.vhich was applicable during the mvestigative -;tage in the respective pa11 reads: 

f I J the f;Jifowing persons are exempted /i·om rhe duty to testi{v: 

I! !he spouse u/die accused; 
l) /)ircct blood relatives of the accused, rdatii-es in the lateral iine to and :';1c/wlinr; the rlrird degree, ,md relatfre-:; hv marriage up to and i11clrnli11,; iht:' ;cco11d dcv;rce. 
/) !he adopted cliilcl or iidoprii·e rurcm o/ rite acelised 

l 
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l1 I rcliv:ious Cf)i!/i·swr co11u·n1i11',!, 1/lllW'/'1' rfwt the uaus,·d has cu11/css.:,i 
whim. 

lJurinis the Lourse of trial proceedings the applicable procedure is the Provisional 
l 'riminal Procedure Code of Kosovo ( PCPCK, see /i1omote nr I). [he relevant provision 
,>f KCCP on this point namely Anick 160 par I ~ub par I rea<ls: 

.. f I) !Ire fi,l!owing punons are exemptud/imn the d11£v ro te.1ti/y: ... 

_') :I penot, who is related w the defendant by hlood in a direct line or in a collateral line 
to tlte third ,/egree 11r hy marriage to the second degree, unless proceedin',,JS are 
cunducted j<,r a criminal offence punishable by imprisonment of at least ten years or he 
nr l'he is a witness o/ a criminal offence against a child \tho is cohabiting iiith or is 
related to him or her or ro the defendant: ... ". 

!n ihe case at hand witness HMB'' :md H do not fall under any legal 
provisions; be that of LCP and KCCP on exemption from their duty to testify. "i\lB" and 

! [ are not in relations to the defendants which would legally exempt them 
from the duty to kstify. The KCCP provisions which Jd't:nct: counsds refer to exclude 
the possibility of exemption from the duty of testifying fix ·•11 criminal ,11fi.:11ce '.il11ch is 
1,u11islTahle hy imprisonment of at ieast ten _i·ears " .... As matter of fact the defendants in 
this case arc found guilty for criminal offences which arc punishable by imprisonment of 
lt least ten years. Therefore the Supreme Court of Kosovo considers that the acceptance 
1)f these evidences does not raise doubts as to their formal admissibility . 

. \s regards ..:xcluding of public in hearings while witness "_\[B" and !{ 
testified, it i" worth stressing the fact that ··\JB'' was granted a status of a protected 
.vitness in this case. For purposes l>f protect10n the trial court deemed it crucial. with 
·.vhich this panel fully agrees, to exclude public from whole pa1t when these individuals 
t<.:::,tified. The persons attrnding including OSCE monitors that '.vere allowed to be present 
had expressly been instrncted not to reveal the names of the witnesses to anyone 
mcluding to media. Other,vise the couit noted that scrious consequences may follow'. 

On this very topic A11ic!e 329 (6) of KCCP reads: 

"ut ,1nv rime from the heginnin'{ until rhe ;:nd of the main triul, the tnal panel mav 
exclude 011 the motion o/t!te parties or ex o!licio hut alwavs after u has heurd the panies, 
rite p11h!ic ji•r,m the nlrolt' or part of the main rricd i/rhis is necessarv thr: 

I; ..... 

fi) Fmr.:1 rin'.!, infun:d parries and witnesses us provided for in Ch<1pt,:r :err o( rhe jlf'Csent 
c·ode. 

\lirH.1£~s Pfd1e trial dt ;he Di~tri..:t C.JLfft ()f(!jilan (jnJilan~. d:Hl·d 2"'" \L1y ,2rHLJ., pa;;r.: h 
'.,'!.'1h-n. 

. ,;,/ ·,-

·:/· ~' 
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Fwthi:r .\rti...:k JJJ t5) ofKCCP reads 

·· /Ire n1/i11f<S n/ tlte tri11l pan,:/ .,hall a/mm, he wmo11nccd and c·ntercd in rhe record 11/ tire 11win rria! \\ ith a hrief cxp!a11ution·•. 

fhere is no doubt that both ":\tB" and H fall under rhe categories nf protcctt:d injured partit:s and witnesses as provided fix in above mentioned provisions of KCCP. 

,\sit is wdl rdkL:te<l in rhe minutes of the trial of the District Court of GjilawGnjilane, the presiding judge invited all parties to 1.lt:dare on the matter ,md aHenvards had rendered a decision which is part of the minutes. 

ft is wo1ih stressing also the fact rhat trial pand had no obligation of rect:iving a consent from all parties to the proceedings when rendering a Lkcision to exclude the public from the sc:ssion. 

fhis panel is satisfied and considers that the first in.<>tance couii has fully adhered Jnd <..:omplied with the provisions of the KCCP. 

t. IN,\DMISSIBIUTY OF 8. 
!002 "\ND 07 JULY 2002 

K 'S STATK\IE-"iTS DATED 04 J[;LY 

[he defence counsds in their requests chaliengcd tht: evidentiary value of the statements of B K 04 July 2002 and 07 July 2002 claiming that he was subjected to undue pressure by the police ufficers handling the case. claiming that the statements had not been corroborated by another c:vi<lcnces and therefore the statements should not form the basis of ,1 -:onvicrion. Defence counsds further argue that the ex-officio appointed defence counsel who presented on 07 July 2002 did not defend his client in an efficient manner. L1stly some of defence counsels argue that although they represent <)ther ddendants they should havt: been invited to the hea1ing \lf 07 July 2002 hefore the investigating judge thus to t:nabl<! them to ,.:ross t:xarnine !3, K 

With regard ll) the statement given by Bl K on 04 July 2002, Supreme Court of Kosovo in the ,ccond instance court deciding on the appeal had tiken the view. '-Vith '.'vhich this panel respectfully ,1grees that above mentioned :;tatement is inadmissible due to fonnal requtreml.'nts' deficiencies. fhat does not mean however that the statement was ,mlawtuily obtained and/or that defendant B K vvas subjected to undue pressure by the poi1ce officers handling the case as it is claimed by defence counsels. Such tllegation is not supported by any s:videm:e. fhe obtained statement from r.kfendant i3 K :,imply does not mei:t all the fr,rmal requirements \vhich are required by the criminal procedure provisions. r\s found by the eourt ,lf the second instance, no records from the case tile could be found that demonstnte B' K being properly noti tied uf the rights prior to siv ing his ,tat..:ment. fherdore this panel eonsider5 rhat the tatcment '.civen <)fl U-1- July 2()02 i,; 111admi,;,;1bl<:. 

)" ,':n 
1 rt' 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

c ·()nct:rnim; \ iJeo-recording, rhc: Supreme (\,un nf Kosovo concedes with the daim of 
the ddem:e nmnscls that the video-recording of the ,tati:ment dated IJ➔ July 2002 has not 
hs:en made pursuant to criminal proeedurc prnvio.ions. 

[his pand shares the pn.:vious view with the Suprt:me (\JLut of Kosovo in a related case 
,Yhich regarding the .:;ame topic hdd the following; 

·' f11e ,lllfv u1mpetent awhoritv to allow recordinit ol ,m imerview relies .i:ith the 
i11i-t!5tigmini{ judge. :Von-compliance ·,vitlz 1his provision cunslitutes a procedural 
1·iolation " .... ~ 

The noliec had apparently contacted a prosecutor prior to recording of the interview with 
8 K . >!everthdt!ss no conclusion can be made that authorization was obtained 
bv a competent aurhority since the competence for such authorization is reserved to the 
investigating judge :md not to the public prosecutor . 

. \nicle 1'7 par I of the LCP reads; 

r I) Dze invcs ti gating judge muv order that r!ze conduct l)l the proceedings in ,he 
,·xaminwiun he tape-recorded. T7ie i11vesriguti11g judge .,fwll so i11Ji1rm rhe pcrrnn 
J,,:ing t'Xumined or interrogated in advance. 

[t is ev i<lent that such Juthorization was not given by the investigating judge therefore the 
, ideo-recording of :,ratement is considered as inadmissible . 

. \s regards the sratement dat<:d 07 July 2002 which defence counsels :1rgue that should 
haw been rendered inadmissible -;ince ex officio detence counsel did not defend his client 
in an dfo.:icnt manner in the view of the Supreme Court this argument is ungrounded. 

!'he law fr1rcsees that che president of the cou,t may dismiss :m appointed dctence 
counsel who do..:s not perfo1m his or her duries properiy :it the requ..:st lJf the defendant or 
\Vith his or her consent. 

()n !his point Article 72 ( 4) of the LCP reads; 

"f!te pre,iclent r>/ rhe c ow·t may dismiss un appointed defence counsel 11ho i~ not 
;1'-'rfinwinv; his ur her duties properly at the n:q11tst o/ the defendant ,ir ,, ith his o/ her 
umsent. /71e presidt:ttt of the court shall appoint another defence counsel u( er.pericnce 
c:ml competence commensurate with the nature u( the o!fence in place o/ the dismissed 
dt:/i..'nce cntmsd [he har association of Kosorn shall he in/i1rmed u(the dismissal u/1mv 
,i,Jence counsel nho is a mtmbcr of the Bar". 

fhere is no evidence in the e,1se tile whii.:h in<licates dissatisfaction of ,he defendant wirh 
performance of the ex officio :ippointe<l Jefence counsel and/or any cireumstanc.:s that 
·.rnul<l render the pn:vi,Jus defence counsel', .1ttitude doubtfol in ,his ca;;e. 
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\io infringcmcnt of the defense riyits guaranteed to the ddendant under rhe applicable 
'.,1w could be detected in this case. fherefore !he Supreme Cou1t considers this point as 
ungroumle<l 

\s regards .1llegation on the presence of defence counsds representing other defendants 
to the hearing 07 July 2002, this pand notes that the court has no obligation to invite 
,ithcr defence counsels to a hearing of a defendant different than the one they represent 
during the investigation stage. fhe allegation of the defence counsels that they had been 
prevented from the opportunity of cross examination is without a merit The very fact that 
uther defom;e counsels were not present when B K gave his testimony before 
the investigating judge on 07 July 2002, does not raise any doubt about admissibility of 
that statement. Defence counsels have been given ample opportunities during the course 
of the tri:il to cross-examine B K and put forward their contestations. 

Thcrdore the Supreme Court considers this point as ungrounded. 

5. LACK OF INTENT, MOTIVE, CAUSAL LINK AND LACK OF REASONING 
TO SUPPORT THE FACTUAL FINDINDS 

The defence eounsels claim that the judgments do not .::ontain ;,;nough reasoning to 
support the factual findings as established by the courts. Defence counsels argue the la<.:k 
of intent, motives, and lack of :ippropriate reasoning regarding causal link between 
actions and consequences. 

It is worth noting that such arguments are related to a ground of incomplete or erroneous 
e:;tablishment of factual 'lituation for which at this -;tage of procedure an appeal may not 
be penni tte<l. 

\s it is indicated above, the Supreme Cou1t of Kosovo in its .1ssessment i,; confined by 
:\rtide ➔5 I and Artide -455 of KCCP in relation to rhe grounds of request and the 
irgurnents raised by the requesting party. 

fherefore the Supreme Cou1t of Kosovo considers the .1ppeais on this point .1s 
inadmissibk 

6. EXE:\IPTlON FROM THE DUTY TO TESTIFY OF THE :\fEc\IBERS OF THE 
K FAi\HLY. 

!'he defence counsels raised the issue of the K family members l,J , F. and 
8 '· alle~ed exemption from the duty to testify in accordance ·.vith Article 227 of the 
LCP and c\rticle 229 and 23 l uf the LCP ,;ince they -.vere not informed of their duties as 
r:1mily relatives not to testify :igainst each other . 

. \rtic!e 227 t I) ()f the LCP ,.vhich ddencc counsds rifer to t:numerates the rief'iOO, 1h8,i--c, .. 
trc .:.\empted from the duty to testify. /,>; _ - ;·>,' ::.), 
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!n the respe.:ti\e part, the LCP n:a<ls as follnws: 

rhe J;1/lm, i11g persons ,,re e:n:mpted /mm du:: dwv to rcstifv: 

I j r!re spouse o/ rh,: mxused; 
l) /)ircct hlood relatives o/ the t1c(used, relatives in the lateral lin,: to and 

i11c!11di11g the third degree, and rclatii-es by marria~e up ro ,md including 
r/ie second degree. 

3) {11e adopted child or adoptive parent of the accused 
-!) . I religious con/essor concenwzg matters that rhe accused has cmfessed 

to him. 

ft is notorious and not contested fact that the accused F 
are hrothers. Same applies for B R and A. 
B K is uncle's ~on of F K A K 
K; 1:s the uncle of J. K Xh K and A 

K 
p 
and J 

K 

and A 
The 

K. 

K 
accused 

A, 
are brothers. B , K and J 1. K , are uncle's sons of Xh K .. F: K and 8 K. ,ire the uncle's sons ofJ, K 

Such factual situation indicates that Fl K and 8 K are relatives in the l;:t..:ra! !ine of the --i'h d.:gree to the Jetemfant J( K Consequently they do not fall under the categories that ,ire exempted from their duty to testify. 

For rhese reasons, the Supreme Court of Kosovo considers that the courts in previous instances bad correctly established ihe compliance of the authoiities conducting the ir;tcrvicws with the then applicable law provisions of the procedure. 

, \s regards the statement of Fl K dated 27 1\ugust 200 ! . the Supreme Court of K1Jsovo notes ihat he was interviewed in a capacity of a witness. F K was July rnstructed llf the rights uf witnesses including the right not to answer quesuons. On 06 July 2002 F K was heard in the capa.:ity of a susped. Evidentiy F K v.:as notiti..:ll ot the suspects' rights 1.vhen being interviewed in that capacity v,hich is also ,:onttrmed by a document that he himself signed at the end. 

[he Supreme Court of Kosovo considers that authorities conducting the interviews haJ folly complied with the applicable procedural provisions. fhe change of the status of the interviewee from that of a witness to that of a suspect does not render a stats::ment \Vhkh ·.vas obtained iawfolly and in compliance with procedural provisions relevant ro status of mteniewee at the time of obtaining the interview inadmissible. ft is up to the trial panel then to decide ·.vhat kind of weight to attribute to that statement and/or to :issess reli.ibi!ity of ;t. Therefore the acceptance of these evidences does not raise doubts :is to their formal admissibility, 
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:i. INAOMISSlBIUTY OF THE S'L\TE:\IENTS OF THE tNTERNAflONAL 
POLICE OFFICERS R H .\:-,JD THE UST OF :\lOBfLE PHONE 
C\LLS. 

Ddence counsel claims rnaJmissibility of the -;tarement of the international poli..:.: officer R h dated 06'h and 7 August 2002. It is alleged that a motion for 
di.,4ualitication of th-: investigating judge was made dwing the course of the session and 
srnce it was not decided upon, according to the ddence ..:ounsel th.: continuation of the 
~ession is contrary to the law in light of Article 43 oi LCP. 

In addition the defence counsels allege that the list of mobile phone calls was unlawfully obtained from PTK9
• According to the defence counsel no request has been made by the investigating judge for such information from PTK 

With regard to inadmissibility of the Statement given by International Police Officer R( 11 . rhe rdevam provisions of LCP provide: 

. \r1icle 40 (I) of LCP: 

( I) Js soun us a judge or a lay judge h:urns ;/wt any o( the <I,ro11nds /<>r diSlftwli/ication ,:xi.,t as re/erred to in Article 39. ftems 1 through 5 o(rhis Luw, he must interntpt all .iork 
nn that case and acconlingzy inform the presidem ol the court. irho shall appoint his r·ep!acement /i·om among the fudges of that court, and il this is not possible. he shall ask 
rhe president of the inunediate(y higher court to appoint a replacement. 

(2) ff !l ;udge or fay judge feels that there are ocher circumstances tlwr justify his rlis,1uali(ication !Article 39, Item fJ) he ,hall inlonn rhe president ol the court 
accordingiv . 

. \nide .+J of LCP reads: 

When a j11dge or a !av judge !earns that a petition has heen./iled /i>r his clisquali/ication. he illl!Sl immediatefv ,uspend all rhe :wrk on !he ca,1·es; but if it concerns rhe 
,/i.,·4uali/ic11tio11 as referred to m . lrricle 39, Item 6 11/' ;his Law, he mav. until the deci.;iun 
fy made nn th<:! petition . fctke oniv those auions H-!10se pcrformance is rei1uired to 11\'ert 
/hJstponement . 

. \rtidl! 39 nf LCP reads: 

. l j!{(/f?C or lay j!ldge may nnt pctform his jtulicial duti.:s 111 rhc fil/!m~in-s cases: 
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, i,J if rhcre are c·1rc11111sllll1L't's Hhich c,1use do11ht as to his impaniali1v. 

[n c1ddressing this point the panel finds it essential to refer to the related criminal ea:c.e 
handled by the Supreme Court of Kosovo where it held as fol!ows 1n: 

•• 1 11wtiun /;1r dis111wfification made 011 rtro11nd set /orth in. lrticle 39 paragraph 6 o/LCP 
,foes not require termination of an ongoini; legal ,u.:tivity which commenced hefhre such 
morion was made . . lnicle tO Paragraph l o/LCP specificallv lays do,rn cm ohligation w 
u judge or lay jl{(lr;e n hose disqualification is sought onlv to inj(>rm the presidi:nt of rhe 
co11rt if he1she /eels that there are circumstances that justify his disq11alificatio11 fi·om 
. lrticle 39, item 6. " 

Based on the ca:,e file it is evident that the then investigating judge had duly informed the 
President of the District Court of the motion which was then rejected by the President on 
! I August 2002 as ungrounded. 

fhe Supreme Court of Kosovo considers that the continuation to hearing Mr H after 
defence counsds had filed a motion for disqualification of the then investigating judge is 
nut in violation of Article 39. Item 6 of LCP. As ..;stablished in previous instances. '.'.fr 
H w.1s about t,, finish his mission ,md obtaining a ~tatement would be ckarly 
difficult ·.vhJie delays would be unavoidable. Therefore the Supreme Court of Kosovo 
finds that the court complied with stipulated legal requirements to avert unnecessary 
postponement. 

Concerning the mobile call lists. it is evident from the ease tile that a letter from 
investigating judge dated 23 .'.'iovember 200 ! was sent to the Directorate of Infrastructure 
.\.tfairs and Commumcations requiring outgoing and incoming call details related to the 
time period l 9 through 2 i August 20 IO for rnumernted therein VALA numbers. 

As m<licatcd on the reply from PTK which is part of the ..:ase file. the request of the 
mwstigating judge was complied with an<l results were made available to the court. Such 
investigative activities in the view of the Supreme Court of Kosovo \Vere in full 
c:ompliance with the provisions of the LCP which was in force at the time. ~fo 
infringements of the human rights could be detected as result of such activity. rherefore 
the requesc is ungrounded lm this point. 

II .. \LLEGED VIOLATIONS OF THE CRIMINAL LAW PROVISlONS 

IO . .'iON-COMPLL\i'\fCE WITH .\RTICLE J (Z) OF THE PCCK- PRINKPLE 
·'IN DCBIO PRO REO". 

fhe defence eoun::;cls claim that the criminal law was violated as the principle •;tated 1n 
\rtide 3 i2) ,Jf the PCCK that doubts rqarding the fads relevant to r.he case or the 
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,.. 

;11krprctatllJn \lf the cnminal law ~hould be interpreted m favor of the defendanHhe principle of "in duhio pro rco ,._ 

Cuncemtn~ ,1lkgation about the existence of facts rdcvant to the ease referred by the defence counsel, the Supreme Court of Kosovo tinds it crucial co rt:iterate again that the contcstation of the judgments on ground of factual situation is inadmissible pursuant ro . \rticle .+51 ( 2) of KCCP. Consc4uently allegations related to establishment of the factual "ituation ,;hall not be subject of review at this stage of procedure. 

With regard to the application of "most Ji1vorahle law", the Supreme Court of Kosovo concedes with defence counsel that in the event of a change in the !aw applicable to a 
6iven case prior to a final decision, the law more favorable to the perpetrator shall apply. 

!n the case at hand, undoubtedly the law in effect at the time of occurrence is far more favorable to the defendants than the law entering into force prior to a final decision. 

!'he Supreme Court of Kosovo considers that the substantive law applied in the case is far more fa.vorable than the law entering into force when the proceedings were conducted. :\ny further daborntion on this point would be superfluous and simply unnecessary. 

rhereforc the Supreme Court of Kosovo finds the request on this point unfounded. 

IL WRONGFLL LEGAL QU_\LIFIC\TION OF THE CRIMINAL OFFENCES 

Defence counsels argue that judgment does not contain a precise determination of the .;riminal act since there is no .. intentional aggravated murder" :.iccording to the criminal law provisions and that the reasoning of the judgment is unclear, contradictory with •;tatemcnts of the :1ccused, witnesses, accused witnesses, other documentation in the case tile and beyond the capacity of the administered evidences and those verdicts did not specify what form of culpability was attributed to the accused. 

rhe allegation ,m the precise determination of the criminal act since there is no •'inrentiunal aggr:ivated murder" according to the criminal law provisions the Supreme Court of Kosovo considers this argument without merit. Evidently the challenged judgments make ret~rence to relevant legal provisions of 1he criminal law leaving no dubious as to the applied criminal law previous. 

Defendants B R, . l\1 K ,\1 K and B, R were t'i.mnd guilty by the Supreme Court Judgment Ap-Ka 293106 of five ctiminal offence of .\•~gravated :Vturders and One Attempted Aggravated Murder pursuant to Article 30 par l and 2 (item I J and 3 of the Criminal law of Socialist Autonomous Province of Kosovo <CL SAPK) ,1s read in conjundion to Article 19 and 22 of the Criminal Code of the Socialist Republic of Yugoslavia (CC SFR Y). For these criminal ;icts the ,1ccuscd B R ,. A. K .. /\ R \Vere each .,;entenccd to an aggregat.:d term uf _io ye:1rs of imprisonment ;rnd tile :1ccused 8 K w:1s scnt.::nce<l to ! I ,rnpnsonrr1t:nt. ::.;:~~?~ 
-·-,:',i'\ 

.~_ ', .. \ 
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lhis court fin<ls that the actions of the accused amount to the criminal offences for which Jccused Jre found guilty based lHl the .;vidences which were properly ubtained. ,1dministered and evaluated by the trial court. [he aror on ::ipplication of law was properly rectified by the court during the course of appellate procedure. [he Supreme Court of Kosovo is satisfied with re-qualification of the s.:cond instance and finds tb:refore, that the second instance did not make an error of law. 
fherefore the requests are ungrounded on this point. 

12. FAILURE TO COMPLY WITH THE RULES FOR IMPOSING AN ,\GGRAGATED PUNISHMENT 

Defence counsels claim the failure of the courts to comply with the mies for imposing an Jggregatcd punishment as foreseen by Article 48 par I of the CC of the SFRY whi<.:h corresponds in entirety with Article 71 par I of the KCCP. Defence counsels allege that the courts in previous instance Jid not convict the accused for each cnminal act and chen apply an aggregated sentence. Further more defence counsels claim that due to partial acquittal in the second instance, the Supreme Court should have reduced the punishment. 
With regard to allegation :n relation to aggregation of punishment. it is evident rhat the ,econd instance court, after sentencing the accused separately for rhe five criminal ,iffences of murder and l)ne attempted murder sentenced the accused 8' R .\ K A R: to an aggregated term of J() years of impnsonment and the accused 81 K was sentenced to I I years of imprisonment. 

This p,1nd rinds that the court had fully complied \Vith the applicable procedural provisions regarding aggregation of punishments. The panel is satisfied and eonsiders that the courts in previous instance had adhered and complied with the provisions of the KCCP. 

l'hereforc dcfonce counsels claim on chis point is without merit. 
Concerning the reduce of ,,entence due to partial acquittal from one or more criminal ,iffences, th.: Supn::me Court maintains that there is no obligation fl)r ihe cowi to reduce :.he \entence due to the partial ac4uittal. The court is only bound by ,he maximum penalty. 

!n iight df the above. rhe Supreme Court of Kosovo has decided as in the enacting clause uf this judgment. 
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