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DISTRICT COURT OF MITROVICA 

P nr. 320/2007 

o, December 201 o 

IN THE NAME OF THE PEOPLE 

THE DfSTRICT COUR'T OF MITAOVICA, In the trial panel co posed of 

Christine Lindemann-Proetel as Presiding Judgo, and EULEX Judges Hajnal a Ve.roni a 

Karpatl a Nikolay En1chev as panel members, with the participa11on of Tara Khan 

EULEX Legal Officer as Recordirlg Officer, 1n the c 1minal case against 

S.H. 

Anno u ces t e following: 

JUDGMENT 

, ho charge of urd@r contrary to Article 30 ot he Kosovo Criminal Law gamst: 

S.H. 

Village of 

Strnel Nr. 

. son of H . H . and Z. K . , born 

In 

Village, 

Munic, ity , currently residing al 

, Kosovo A. 

in the 

is hereby REJECT:EO pursuan to Articlo 389 Item (3) of th Criminal Proceouro Code of 

Kosovo 

Bocause the Accused was previously c n ictod of the same act. namely the Murder of 

B . Sh . on at aro nd hours lo 

Stree in , under a final judgmen . 

ursuan l to Articl 103 Paragraph ( ) of the Crlr lnal Procedure Cod or Kosovo, the 

costs of c ·mrn I proceeding under Artiole 99 Paragraph (2) Subparagrap through 5. 
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t e n essa expenses of the cJefe-n ant and the remlmeration and expenditures o 

de onsc counsel, as well as l1he costs o intorprctat ion and translatio , shall be paid from 

budgetary resources. 

REASONING 

,. 

EULEX Judges of the District Court of Mi rovica were assigned to this case by Decision 

of ho President of the Assembly of ULEX Judges, dated 2 August 2010, basoo on 

Art icles 3.3 and 3.5 on the Law on e Ju iSdiction, Case Selection nd Case Allocation 

of ULEX dges and Prosecutors . 

II. 

Tho charge of Mu der submitted to the Court by tho indict ont PPNo. 338/07, dated 2 

ovembor 2007 and confi don 27 December 2007, had 10 be rejected, becauso the 

Accused w s previously convicted of the same act ur der a final judgment. 

1. 

It Is a basic p(ndple of fair trial thal no one shall be l fe and/or punished t 1tice for the 

same ac ion, often quoted with the Latin phrase ··ne ois in id m". This principle 

origina ing in Roman Civil Law is guaranteed by Article 4 Paragraph 1 or lhe Protocol 

No. 7 1o tho European Convention on Human Hights 1 and by Article 14 Paragra 7 o 

the International Covenant n Civil and Por ical lg ts2. It is incorP-O<aled in all mocJorn 

I egal sys ems. 

The Criminal Procedure Code of Kosovo (C CK) de orm1nos ne bis m idem as a general 

principle i Article 4 , wh ch reads: 

( ) N one can be prosecut d and punished for a criminal offence. if he or she has been 

acquitted or convicted of it by a final decision of a court, if criminal proceedings against 

him or her were terminated y a final deci ·on of a court or If che ndictment against him 

or her was dismissed by a final decision of a court. 

n 22 NO\/emt>er I 4, entered i11to f rce on 1 N ,,. mt) 1998 
r 1 ·, 19 and in oroe rom 23 Maret 9 6 

., 
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(2) A final decision of a court may be reversed through extraordinary legal r, med1 s only 

in foJvor of the convicted person, e cept wnen ot11erw1se pr vrded by the present Cod 

(ArtiCle 442 paragraph 2 of the present Code) ~ 

is Code also provides prov1s1ons Implementing he principle. A lated to pr ceedm s 

that reached the main triaJ stage, Articie 389 Item (J) CPCK determines that th 

accosed was previously convicted of the same ac1 under a mal judgmonl, 1he courts all 

render a judgment rejecting the charge. 

Thus, i such case. t e court has no discrotion and no o er c olce bu to rejec t the 

ch rg . 

2. 

The Court 1s co v1nced that such prov1ous conviction exis s based on e evtdence ,t has 

taken related to the existence of a fin I Judg ent convicting the Accused of the sane 

criminal offonc . 

a) In the curren proceedings the Accused is oh fged wrt urdor contrary 10 Article 30 

of e Kosovo Criminal La • because - according to the 1ncJ1ct ant - ·on 

at around hours in Street m in a sly and orucl 

r anner e has depnved o f his Irle t o late B,. Sh. • by ru n,ng him over wr h 

car and sta bing hir several limes. 

b) By judgment of the Ois1ric1 Coun of Mnrovu;a, K no. 2 97 dated 2 Janua y 998 

the Accused ~as found gu1 y of urder because ·on at around ours 

in S reet in • Municipality o with 

premeditation and 10 an insidious m nner he deprived Sn. B . of his life" by 

hi tting him rom behind with his vehide • •• I ng to run over 1s Jegs with he 

car and stabbing h rn with a knife lwico in the chest area, once in t e ar a of the righ t 

lJpper arm and once ln 1he ack. 

The existence ot th is ; gment is proveo by the stamped copy o f the Judgment providGd 

by witness K . 6-. in connection with his tes mony. Witness K .8 . 

testified that e was ex offict0 appointed as de once counsel 101 the Ace ed in 

proceedings before the District Court of M,trovica in 1998, in which the Ace sed was 

charged · h the rder of Beshir Shere eti , tried if\ absentia d convicted to 14 years 

imprisonment. Having kept the tile, Mr. B . had ,n his possession a stamped copy of 

:l Cnm al Law f tha Socialist Aulooomous Pro11inoe o KosO\/O I J I ·1 
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the var act, which was inspectod by the Court and all parties. The c urt stamp one 

side was clearly visible. 

Th-e s ement of tho witness I credible and conv1nc1ng . The witness s n personal 

relations to any of the partms and no personal interest i the o tcome of he 

proceedings. He is a well•known professaon I of undisputed mtegri The mere act t at 

he did not remember tha the Accused had been ried in absentia etore e checked he 

rudgmont durtng his examination, d es no4 questio t 1e reliabihty of his s a cmeot 

rs ly. 11 is normal that a practlc:mg lawyer doos not rem mber all details of a case he 

dealt with welve years ago, ospeciafly hen he has never met Che c l nt i person 

Secondly, the ess,ential parts or is statemen a es pported by the papers on that case 

whieh e had in his possession. 

Before, Injured Party H .. Sh,, , son f B. Sh . , elng head as a witness 

testified co respondmgly lhat he ad partic1 tad in hat triaJ and as an inJured party he 

h d received copy f the judgment. T is copy, which was not stampod, was ado 

available to he Court an the parties in I e current p oceec:hn s. 

All parties agree that tt1e text of the unstamped copy provi ed by the Injured Party 1s 

iden ical with tha of he stamped copy in possession of witnoss K .. B . 

c) ho criminal offence tor •1hich he ACCl sed is convlcte by the judgment dated 2 

January 1998 1s obviously ,denltcal with the charg in tho curren t p ocee ings. T 

place, th time, lhe vjcr and the ,ay IM laue, was depr ed ol his Jrle match 

complt:3 oly apart rom an insignificant ti e di erence of 20 rninulos easlty to be 

explained by tho ten years that had passed in between. The ace of Hie lnoldent 1s 

1dent1cal so wrth regard to the treet; only the name of the street ad cha ged in lhe 

meantime. 

hero is no doubt hat the judg en daled 21 Jan~1ary 1998 rel tes o the same person 

t at is acc:usod in t a curron proceedings. The rsonal data oft e Accused provided 

by him If in the current proceedings are absolutely identical with the p rsonal data of 

the accused In that judgment. T e allega ,on of the Accused that his p rsonal data would 

have b en att •buted to ano her person is meaningless 

d) The judgment f t e Dlstncl Co rt of M1lrovica dated 2 Janu ry 9 8 1s final. A 

appeal was ·r d by the offic,o appoint Defenc Gou sel Kapllan Baruti , bu was 

m ·ooted by judgment No. Kz. 1077/98, dated 11 Fe vary 1999 of the then competenl 

Supreme Court or the Republic 1 Se o,a in Belgrade. 
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This 1s proven by the testimony of the wi, ness K . B.. in connection w1 h the le ter 

fro the Serb1an 1nis1ry ot Justice o he EULEX Lt isoo Office m Belgrade. dated 5 

Nov e, 20 0, ihich the Court roe ived on 22 over bet 2010, and lhe a t ach 

uncortif1ed copy of lhe Supreme Court Judgment. 

Wrtness K. a. sated hat e ad filed an appeal ag inst the udgment of the 

Oistnct Co rt or Mitrov1ca and G had a ended the tnru session beforo th upreme 

Cou · hel in Belgrade on 1 • ebruary 1999. The session en ed on tt,at day and ha was 

totd he judg ent would be announced In w1i1ten form . Ho ,e er, ue to 1he war◄ he s 
never received th o Supreme Cou 's ecislon and has no in ormation about it 

W regard to t crodibili y of this statement. I e Court refers o tho reasoning pro11tded 

unde 2.b) . 

ho lo ter rom the Serbian •Ministry or Juslrce says that the S rbian M,n,stry of Justice 

can p ov1de he EUL X Regiona, Liaison Otncer only 11ith tho t ached plain copy of the 

Supreme Co Judg eo1 . 077/98. 

Certainly, the Court would have preferred to rece ive a certified copy of that Iudgmenl. 

Neverthel ss. lhe Court is convinced that the the co pet nt Sup,eme Coort of Se baa 

rendered that judgmont I s content refers o he Jud men of t o i rovica istrict Court. 

no only as to e case number and th date, but also w1lh regard to d tai ls of the 

reasoning. as well as tot e appeal filod by Detence Counsel Kapllan 8aru11 and ho 

arg ents raised therein. Thus, ,t s obvious that only someone in possession of the 

1udgment of he Mitrovica Dis tic Court and I e appeal document co Id dra such 

1 idgment. T e Supreme Court o S rbia had held a session on that appeal and was 

,eady to issue the judgment. Moreovor, tho plain copy was received from the Serbian 

inis ry o Jus ·ce an 1he Court does no see any possible reason\ hy the latter shoul 

p ovide latse informa ion rela ed 10 t is case . 

The 1udg ent of tho Supreme Co n became final immediately wrth its issuance on 11 

Febrvary 1 99. The then applicab e Law on Criminal Proce dings (OfficitJI Gazette No. 

26/86 d tcrmines in Artic le 135 Parag aph 2 that a Judgment becomes final when 1t ay 

1 o longei bo contos1od by an ppeal or when no appeal is allowed.~ A:n ppeal ag jos 

the judg enl of tho Su pre a Coun of Serbia was not allowed. Ar1rcle 391 ot 1ha1 Law on 

Criminal Proceedings stlpula1es al an appea l agains1 verdict o a coutt in the s oond 

mstance 1s permi1ted onty under specified cond1t ans, which obviously do not a,pply to 
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this case 6 The ac hat t e Iudgr ent of the S preme Cour of Setb1 has not been 

doli erod o any of tho part1os yot. is of no rolovance wi h r g rd t lh jud menl 

becortung final. 

e judgment of lh District Court of 11rovIca , d led 21 January 9 8. bcca o hnal at 

the mo ent the Judg ent o the Supre Court of Ser ,a beca e f,nal. , e. on 

Fe uary 1 9. 

3. 

he f ct Iha hr C urt i not In p ssessi n of the original 1udgment of he Supreme 

Co Irt of Ser ·a o, a certifi ed copy o th t judgment does not jus ify an e ception ror he 

pnnciple ne bis in id m. W ether the principle 1s to be applied. even when an accused 

~as prev·ously convicted of the same act by a final Judgment which is permanen ly not 

e ecutable. ee no be decided by this Court. because 11 cannot be determ,ned L 

thoro w uld be fundamental or perm nont o s acl to th e ution of th J dgmen f 

the Distnct Cour1 of Mitrov1ca. datod 2 January 1998. Thora tS no I gal provision m the 

curre lly applicable law I Kosovo preventing t e execulton o Judgments rendered at 

that time . Sue 1udg ,ents are e ecuted in Kosovo, when he for I re u1t ments r 

m . Although it cannot b proven by official documen s, it is nown at the Dis ric t Cou 

or itrovica, tha court hlos to b ro t ncd ram t o Su rcmo Co rt of Sorb1a a or appeal 

proceedmgs were at that tJme sent 10 the D,s nc Court of KraJIevo and I at court hlos o 

the District Court of Mitrovica are snl being kept t the Serbia courts in KraJjevo an 

is Due o the cur ent political si tuation. t is cou at this oment is not in the po I ion to 

receive 11os or cart in documon rom such files fro tho S rb1an courts owevcr , this 

does not mean hat access to these flies would be 1mpossIblo permanen ly and ,n 

general. 

The fa 11 at t judg ent of I e District Court of MltrovJca dated 21 Ja uary 1998, •,as 
rendered in a trial held in a s nee of the Accused ("in abs nfia'J c1 s not pr nt e 

applrcatron of tho rine1ple ne blS m rdem eitho . ho rr nciple ne 01s in 1dom Is meant to 

protect the human rights of defe ants. II would be cha ged o the opposite, r rt was 

' Th CPC cont, ms th 13 pti 1 
' D lh p lty O a , st ac1:s dillar lly (!Stablish d b lhe sec d 
i taoce, con111,c1ion I the secoo u in ltle firsl inst.a~. 
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appljed to a previous conviction co trary to basic human righ s s ancla rds. However, me 

c-0nviction of the Aocused in his absence doe no vtCMate basic human righ s standards. 

although m most European countries a conviction of a person in absentia not 

permttted or lim· ecfi to low sentences and th Criminal roce ure Code of Kosovo 

adopted this view and abolished the posslbi lty of holding trials in b ntia , which rs 

loreseen In Arttcle 3 o paragrap 3 o the previously applicable aw on Criminal 

Proc0edings That la~ c unterbalanc s tho restrictions of the rights of a person 

convected n absentia by the possibility to file a pot ion for the reopening of the 

roce ing within one yoar from !he day when t e convect o perso lear11ed of he 

verdict whereby e was convictoo in absemia !Article 4 W paragraph t and 2) . In that 

case the verdict cannot be odilied 10 his dotri nt in v,ew of the JegaJ assessman of 

he act and th penal anctio s (Article 409 paragraph 4 read ith Article 378) . 

The Aocusod still h s this possibility , althoug ii is not gxpressly ment,oned In the 

Cri lnal Procedure Code of Koso . However, his is obviously a unlnte tlonaJ 

omission of he legslBlor, whose intention was o safeguard the rocedoral rights of 

defendants by abo ashing ria s in bsentict. Not o aiotain the right of persons 

co victed m absentia undor Article 300 para raph 3 of th~ previous appr ble aw to 

h ve proceedings reopened wo Id ba contradictory to that intontion - ano to basic 

urnan rights standards. A supphime· ary fnterpretation of' the Cnm,nal Proced re Code 

ot Kosovo is therefore required, w ich leads to lh furthe app lea Ion of the previous 

applicable I with rega d to eopening of proceedings in case ot convicttons I sen11e 

nder the preveous applicablo law. 

T~ra Khan 

Rocording Officer 

Christine ·ndomann•Proetel 

Prosidmg Judge 

Legal remedy: 

Authorized persons may file an appeal In wri n form against t is verdict hrough the 

District Court of Mi rovica tot e Supreme Court of Kosovo within fifteen days om t e 

da e the copy of the judgment has been served. 

7 




