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DISTRICT COURT OF MITROVICA 
P. nr.17/(W 
7 Odoher 2G 10 

lN THE NAME OF TH£ PEOPLE 

THE DISTRICT COURT OF' MITROVICA, in the trial panel composed of EU LEX Judges hades SmJth as Presiding Judge. and EU LEX Judges CaroJioe Charpentier and Agnieszka KlonowieckapMilart as pw,el members, with the participation of EUL X Legal Offioor oora Aarnio as R~ording Officer in the criminal ca.qe against; 

.M. , charged, according to- the Indictment of the Prosecutor PP. or. 98/08 dated 20 February 2009 and filed with the Registry of the District Coun of Mitrovica on 24 February 2009 and amend d on 17 .February 20 I 0, as confirmed by the Ruling on Confirmation of the lodie1ment dated 19 February 2010, with the following criminal offences· 

- Mtanl~r, contrary to Anicle 146 in conjunction with Article 23 of the Criminal Code of Kosovo (CCK), 
- lJnauth.orized Ow ers ip, Control, Possession and Use of Weapons contrary to rticle 328 paragraph 2 of the CK, 

R.Sh. . charg~ according to too lndi tm.entof the Prosecutor PP. nr. 98/08 dated 20 February 2009 and filed with the Registry of lhe District Court of Mitrovica on 24 February 2009 and amended on 17 ebruary 2010, as confirmed by the Ruling on Confirmation of the lndictm"nl dated 19 February 2010, with the following criminal offences· 

- Murder, contrary to Article 146 in conjunction ith Article 23 of the C K. • Unauthorized Ownership, Centro I. Posses_sio and Use of Weapons. contrary to Articl~ 328, paragraph 2 of the CCK, 

After having held the ma1n trial hearing in public on 4, 5, 6 and 7 October 2010 all in the presence ofthe accused N ~L and R.Sh. , their Defence Counsel Bajram Krasniqi and Haxhi MHlaku lnjur-ed Party R.Sh. . Authorized Representati e of the Injured Party X, H. and EULEX Public Prose utor Neeta Amin. after the trial panel 's deliberation and voting held on 7 October 2010, pursuant to Article 392 parag.mph (I ) of the riminal Prooedure Code of Kosovo (CPCK) pronounced - on the same day - in pubH and itl the presence of oH lhe Aocused. their Defi nee Counsel, the Injured Party, his Authorized Representative and the EULEX Public Prosecutor the following 
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ROI T 

Th us , M, , n m n m . n uf F, 1, 
m illag . municipality of 

ily, re ident f · ni ip Ii( f 

and I I, O. om n 
, oso o. f A, 

, marricd. ather f 
chi l r n. hi hcst cducati n I. uncmplo e.d. o p lr cono 

umil 
tatu . n 

kl preYiou nviction, 1 

th ~r under the urity me us d t nti n 

FO J D ILTY 

at in th th l'i"' w a ·ontlict bet ctn the 
ms , M, R.Sh. ·j<l~ and , itnc · n 

th· th ·r. T, , . calle.d th d· s • M, 
and R.Sh. t Ive: th· di p y ·ding 

al around 17: at park Rcsta ill · 
n u11ic1p lily of . , M, and R.S. e . T, , 

aod , H, · dr v ·hi ·l ·. had t , capon 
' th. rial n mber I n v ith 

seri al umbc:r . 1\t I ts h' pi. 
t ok out a ,-.:capon Ii re nm1 um 
n<l dire tcd th gun to R.Sh. . R.Sh. T 
and g <l T, , rill ·. D . the lrueo 

har c<l result ing in R.Sh. being h th I g. , 
Lim· at T. ·, · ·e ulh:t in th 
from fi th an R.Sh. 
the gr o n . 

ene ri se th~ <lam his inll!mal 
o rgan au d by th ·h nd he di ·d n the ru R.Sh. 
u tain ·d serious injuri n ls t th I and mm. ore th 

defend nl , M, ha cp e Ii fe the late T> , 

B. d ing • th 
·t of Murder. 
riminal e 

ommitled , ncJ is 
in ·onjun ti n 
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Th , ccu d , M, , is 

0 N0G ILT 

becau e until th date f he ha illegal pos si n of he weapon 
o c libr \! ith rial numb r 

By ing , the a .u cd , M, mnmitti!d and is crimina lly liabl 1◄ r the criminal 
acl of Un· utlrnriz.ed O, n r: ·hip, Control, Po e ' ion u1d of W apon · ' trar l 
Arti le j 8. Pa graph _) of the K. 

The accused R.Sh. , no m 
born on in 
of , ethn icity, resident of 
married. father r chi ldren high ·s1 
(invalid ), of 
se uri t measures 

kname, son f M, ·, and Z, H, 
Vitlag , inunicipali y of , Koso 

village, municipal.it , of 
du ati n r hni al se ndary s h ol. un rnploycd 

11 wn previ u conviction has not been und r 

b«au e, as de crihed abo e he has not d privcd th life of the late T, ' 
in co•pcrp lration with the d fe d nl , 1, 

hcrcfi re, pu uant to Article J tJO paragraph of the P 'K the a used R.Sh. j 

acquitted fthcehargc of lurd·r,' ntnr t J\rti l l46in n:untinwich rticle 
2J C K, 

Th . accused R.Sh. 1s 

•O NOG LT 

• b cause until lh ... date f h had ill g I p ion of thew a1 n 
f ·alibre with ·erial number 

By dojn, so. the a .lS d R.Sh. mmitte.d nd i crim inally liable fr th criminal 
t of nauth01ized Owner ·hip1 Control, Po ·· • ·sio.u · nd ·t ol \ apon , mmry t 

. rticlc 3 ~. l'arag. ph ... of the P 
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he ccu ·ed ,M, , 1s 

E TE ED 

- to /fiv ye.a.rs f impri run Ill for th' rnninol ct f urd r. 
- to /four/ "at f impri orID1cnt for lht: rim inal a t of Unauth rizcd O n rship, 

. ntro . Posse.-.sion or Use of Weup us. 

TI1e aggr gat punishment is detcrniincd in / ~ en/ yea ~ of impri onou~nt pursuan t 

t Article 7 1 P ra r-aph ( I and Paragra h -) ftem 2 f the P K.. 

The Lim-c sp · · on from . until 17 Fe..: r y _ 10, th "re n 'r 
un r the f hou · detcntio , 1 to be ere it d pursuant to rticle 73 
Pam graph h K. 

The ccused R.Sh.. , 1 

._'E TEN El> 

_ /l\\·o/ ·cars f im ti 1ut1"'n for he riminal act of nauthorizcd O, nc hi , 
• ntr l, o sc~ i 11 o r l se f W pons. 

The weapon olibre with rial numb ·r . tht> weapon of 
alibre with serial numbc.:r ar h rcby c n J c.ued pursuant t l\rticl 60 

Paragraph l and A.rticlc 32 P.rag a 1 of the P CK. Thi;; p n of alib 
rnm \, ith th . cria.1 numbt:r th twas fou d and seiz din th same 

a j n , ill bt: rc..:tumcd sepa ate order as s()()n as th righcfuJ ,vncr or hi 
Auth riz d r"pr entative p enL'> the: alid auth riza tion ard. 

and the a ·cused R.Sh.. shaJI reimbur~e th ir part f tJ1e 

o f criminal pro· :'.t.-<l in ~ pursuant c . rticl _ Para raph I · the PCK with th 
exception f the o ts of interpretation and translation. A separ ~ rutin n he am 

of the o t h II b ndcr-cd by the court when su h ata i obtain d p r. uant to 
l 00 Paragraph (2 of thi.; P K. 

4 
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R A O J G 

PRO 0 RALBACKGRO D - THEI DI TME 

n 24 F bl'uar _Q 9, the District Publ ic Prose, ut r for ilro ica tiled mdi tmen t PP. 
no . 8/08 dated _0.02.2009 with th Re i Mitr i ·n District 'ourt. The indictment 

tie d that the defendant N, M, had commitkd the ' riminal a of 
l\•1 urder contnu to Artidc 1 in njunction with rt ic)e 2 f the K 

naurhoriz d Ownership, Po . es ion, onfrol and U ·e of W • poo ·, cont f)' r 
, rticle 2 paragraph 2 of tJ1c ' K 

The: iml i tm 'nl all g d that the defendant RSh. 
of 

had inmincd the rhnina l c 

Mur.-d ·r , ntr icle l in c njunction with Article 23 o the ' K 
nauthoril-Cd Owne~ hip, l>o · ·t -· i@b, ooirol. nd e of Wupon.11 c ntra.ry w 
rtid · 2 paragraph 2 f th 'K 

indictment was m <lifi ll 17 F ruar _ _ Q l but th 

criminal ·ts fc r M. and Sh. remained the sam ~. 

Th am ·nd d Indictment was c nfim1ed by th Rtll ing of the E 
Jud on 19 F bruar 20 l0. 

nfinnatiC1n 

M in rial hec rin 5, and 7 0 t ber -0 I . I ing :irgurncnL~ were 
he· rd from EULE Pro ·ut r eta min. D f◄ n e ounscl 13ajn m srliq1 a11 

H xhi ill, ku n 7 June 20 I 0. Th V ·r<li ·t w s ornlly rende e the sam da., . 

B. OMPETE1 CEOFTHECOURT 

rid r rticlc 23 Item I i) , di tric1 CCIUr are mpct nt lo h ,.:Lr dminal 
lvin ch rges f r which tJ1c law all v s the imp sili of a pen 1 en ten of at 

ars. Pursuant ~ tticlc 27 p a •mph (l f tJ1e P K territorial \ 1ris<li~tion 
ith th urt in the distri t wha c u im is alk ~ed t hav been c- mmitt . 

e, the harge of Murder pursuant L , • e l 4 , allow for the 
imp sttJ n . ntcnc · t f imprisonment of a I ast fi F rthcrm r'"' the 
indictment in th i~ ·a c allege thnt the accused committed the a in 

Th ·ref re, the Mil vi a Distri 1 

criminal ro ee tng. 
urt is lh • mpclcnl judici t bod · tu h ·ar this 

On l l:> vcmber th Pr sid nt of the s mbl. of ~ LE Judges e er i ed her 
ri ht lo assign E j ges t c· es lling under the su sidiary mpcti:n ' of 

5 
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X judge pur uant .,, n Jurisditti n, elecci n and 
II . n I' LE · n Kos v •• nnd Lhi e I 

UL dgc " in the 

umm ary of iden e Pr eoted 

llrin r the main tri I. the f, II wing, itncs w r h ard· 

- J nj ured Part_ • 
- \ itncss 

- Wime -. 
- \\ itncs , 

- WitO"S ·. 
- Witnes. 

urin th cou : · f th· main trial. th 
cvid n e : 

(7 h · rt dated 
(8) R h 
(9) R h 
10) 
11 In pc li n. \I ith ph l s a tta hed, 

1 ..... • fli · r~p rt dated . 

I KP 
14) Kl' 

(15) K. 

n dated 
• I . ga cpo dat 

- r-in inal Et atcd 
1 ) '' H. 11. Rep rt i111e l'. nc inspection, , ith 

dated 
17) KP ' K. 

undaicd 
- F ren ic ircct ate, nm 

f n:ns ic ldcn tificati n fik including th 
. P . - lnvc tigator's r port dated 

R. B. - ut _ r port dated 
r. P. p :y rep d H <l : 

inj ured R. h . d· red 
1ndatctl 
n Li n or ' ·~ file ·onl ·nt 

phs 

attached 

Rcqui!sl 

in lud in 
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7 

l 

~ r E, p 
nd the r1;qu i ly · 
rnto B dat d 

0 Tl . ,h. eport fr rn the insp ·cti n r nime enc dat 

!- I KP F. F. r ns1 s ldenti 1 ·ati n R 'P rl in luding ·ketch f th!! 
'me: ·n and ph album o t:r , dat 

D · m in trial si used M. on w rt·d 
Sh. 

unsel 
x d ht n t 

hel. l idcr th 
her qui.:: ·t f th 

s re d , as 
gn:mtcd . 

h injur d p rt} RSh. l t d an ht tes ti m ny th t he , a ,v rking a. a 
fi r Brigade r .ov guard TM , , t • in the mun i ip:i lit .. 

. ~L , , s th d puty command r of the brig c. RSh. w s th 
imm iat omman r RSh. h. · imme iate 1pcrvis r wa the 
'o rnund r B.O . . M. was th eputy Command •r, From the n d f 

unt il the in · id 'nt R .. h . a Sh. had n r had a di ~ rccitH:nt ~er ork ing 
h urs . 

on I · , i I the nature f th di puce. m nth · lhe 
in ut in u . had state.d hi 
i of ·. in the entire barrc1 ·ks th· t h 

h l h · · ri t or th.re· da · r L the 
in h s e d se bet e . • Sh. 

nd ~L rking wanted to leave ,vo earl • to 
help hi ife au . ~L refu ed hi repeatc;d re uest. He \vent 
h me v ith ut h had n f n:. 

n umm ned l tht: oni em ring, b 
Sh. and r main J unti l ntercd. Sh. v as in od 

ing hi in a .. d ubl · h. mg 
ive. Sh. t-d wh had I ft b he d rrc-d to 

n ·c,ed a pi ·t I in an a\ er ne Sh. had 
r 'ed hi up rio r o Ji ·aid heh bc~n attn k d by th n •. H 

hat i tried to us ce a •ainst Sh. , that Sh. wou ld him. 
as unann"d. 
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~L th n d lh r p1 
on the hand the pi t bv1 usl. · nd m d di missing a mbcr 

f th a rom suspc ted l th ·y n c ltllking about him. 
L e d h. in th· same mam 'd Sh. . Sh. tri d 

th I c. l\L a usl!<l him f ng this e. · ·us · · 
i d i I pping Sh. in the fa . Sh. w in about n 

rom Sh. red t Sh. ti t ~L \ ·a s gun. Sh. 1e 
fficc nd whil ith r:U rSh. ki ~ked hi m l1ind. H di n 
hich them 

Sh. complain an . L . Them m r tht 
i iplinary c th b IT~\ and~L s Sh. h, d no hoi e 

but t t in th { ffi th 1 r. 0 . . H t Id 0 . th t 
he h· d y ly ood w ith a gun. 0 . l Id Sh. 
th. t I . m I b rracks \J ith t · ion , n<l he 
had f rgi en Jt us th..: ' pr r to d it. Sh. • 
reques t fi r them tt r to publ ic ord r insp h . tJ1 t 
thi \ a a pri "ale issue and lha t Sh. ould de · i • 
o i ·c at · oint. Sh. a k d 0. for r d -n,, 
0 . to the pc:n t iil c n t u •h Sh. :> t. Sh. , • nt out ide the 

flic1: a five minute Sh. brought him the e ,it. Sh. \J ent h m . 

n his\ · y h e R. Sh. by ch n e met his n h \ ' B.H. . H. , as 
drivang his fa ther· chide. They dro in the ir paratc ve hi k s. to 0. · hou t 
all \ H. l l a e ht~ hiclc there. R. Sh. id n t tell him ab ut the 
in ·id ·nt with . L n<l Sh . . 

Jn R. Sh. u L. standin f u &nt."t:hani al , aring a 
ask d L. if h ha ,.,ith ut n. L. uni rm. R . Sh. 

id that he had I t with penni sion as there t the c)ut vehi It. 
R. Sh. Id that he h d l~ dut and th. t Sh. an 
~L h s ta ted t rr ar thi , JI. in 
ep. at 

ab ut. 
icl uld n t ha ' d wh t R . Sh. and were talk ing 

r th" . mi n L . d d hi sh p nd R. Sh. and H . 
f 

fl r R. Sh. an 11 had le~ the chi I in th >' at 1: b k t 1. : m ·hani al sh p \ ilh IC Sh.. ehiclc! . R. Sh. ·· w Sh. and 
~L there in their uni ms talking Lo L. . . nd tJi did n t j in the1 . He ,vent r 

ff 1,1;i th H. and ficrwar '..:Ill R. Sh. · hou e. 

t his hous R. Sh. m t ~n ek tri ian nd his broth r T. Sh. . T. Sh. 
a k d R. why h \ 'as y. R.Sh. t Jd him he h, d 

pro kms ith Sh. and ~L . T.Sh. . . th fr m 
iliat he knew.R.Sh. a lirmed th t it Sh. i had a neph w of 
tlrir fath r. JI . . in . T.Sh. uld s~nd H. t fi nd lit 
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hat this is ·u v. all a ut and l.;l make m---nd \ ·th ~L . The Sh.'s discussed 

briefly tht: amen to m de d .Sh. id that if it was th, v ay R. 

Sh. l explain d then th amends w uld a hie ed qui · ly there :rnd then. 

R.Sh. left hj r th r. the eleclrician and H. th re havin jui e , nd went lo 

the ho c where he Jived ppr ximalcl I m ters awa o tak off his uniform. R.Sh. 

Jd't th' v hicl"' at Lhe h u • in built s , ell as the keys to the vehicl a d hi 

obi! ph ne. 

When R.Sh. rcturi cd t work on the ho eh did n l • hi vehicle there. The 

electrician 101 R.Sh. thats mcone call d ri m n unkn \ n number. fl c II r 

had told that they ,verc a t them eting place and a kcd if R.Sh. \ son hi s way. 

The lectri ian had told 1he c~ ller that R.Sh. had lcfl as h id n l kn w h · \.Vas 

till ther ·. 

R-Sh. , cm to .Sh.· ho e wh r · he m t .Sb.'s vie. rte 
h al · t ld him that th · 

pos ibl that she ' id ti t 
R.Sh.' t r. 

asked v,•h~rc .Sh. v em and she said he did II t kn 
·h gu t /hunting rifle wa not in its us I Joeali . It is 1 

.Sh. and H. bad g ne om wh ·rev ith 

R.Sh. tried I uJ J ..Sh. w cith r s itched ff r thde 

as n c mge. R.Sh. did n I l r H. a h did not ha e a 

number for them. R.Sh. tri d • .Sh. a ain and this time 1hc phon · 

r ng ut rt one pi k ·d up. R.Sh. v erH t th el · trid t a if .Sh. 

an H. in which dire lio 1 th y w -re , ing. Th J ha n l, a11d the 

lectri ian <lid rl t s e th m le in ~ either. 

RSh. . then, went to his uncl 's, h use nc t or .. Whik: the 0 . cal led 

R.Sh. and L"On fi nncd that Sh. was home h«:n 0 . L ld R.Sh. 

that thing.'> had g n bad that .Sh. ill d, and that Sh. h b en tak n t 

the health ntre in wound d. R.Sh. did n l get ny d ·ta ils f the 

in id nt b phon , 

The Witn . s B.R 
father Lo 

tat ;d that on 

I le y. that on in h · met R.Sh. 

ccaus e H. had left his fo hers c· r in 
me el clrical V'ork. H. and R.Sh. 

where . o r ed Ii r hi s un I 
R.Sh. 's hou c. 

1 t. had to driv hi 

ch Jl . They set off t ther 
and R.Sh. h· d to go h m' for 
ro int.he · me ar until rri ing in 

T ..Sh. ab ut I mclers from 

Whil dri ving t 

tov.rards 
, H. and R.Sh. noticed ut the ' nti nu d 

R.Sh. s hou e. H. did n t h ar any c.onvc:rsali n bet w en L. and 

R.Sh. 
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t 4. 0 o 'cl · I.Sh. kcd H. to take him to tb illa 0 H . 
dro c T. 'h. o v illage f with R. ~h .' . dark recn 1cn 

·od h. h had t Id to th • P<,l ice whe.n in erv i '\ d n 
his blue H. ai that hl! w cry lost at the 
wh l he was ltllk.ing 3bout. 'llle did 11 t bclon 1 

R. I .'s n ll . 

th l t c had gone in 
itne and that h• did n t kn w 
H. . It was rcgi tered under 

. t took them between h f an hour to one h ur to get~ . as the road v as n dirt track. 
hilc dri ing H. id not anythin in the back of U1c ehi le nd he id not kuov 

thn T. · . had a weapon. T.. h. told JI. that h v as g ing t wlk 
a ut his br thcr, ha t thcr w ' pri · bJcm and that the had t •ree n something.. 

!though not certain, it i , possfble that T. h. t Id H. lhat R. h. 
had been ~. n p at \.V rk. H. docs n t kno whether T. h. initi aled lht: 
·(mtac t •Nilh the people he ~s H. did not kn w wh · they were 

ia , t m et. 

l ·1II ' 0 

t Id 
RSh. 

th y wcnl lo R >s uram . Tbe afeteria was cl sed. T. h . 
H. the n, f the lv 0 pC'Uple the were to meet; j.M. and 
H. knew :u b , face. 

Tb re ~ anotocr vehicle at Re t.auran , a blo k 
w JI a u y II th l w parked a bi l further. 
the car park , ith the l'i nt of their a f. cio · the r t od. 

that l!long · to M. , a 
T. h. 1old JI. t park in 

H. dai·m that he sa, i. people, f ur of h m he rd iog to 
H .. L w of lh ·m wcr in th vehicle ne ·t to IL· c . and the thcrs were ab ul 
meter \V y by the cafeteri tlnd behind tht: wall of the ·a eicr:ia . I I. ., , 

weapons on three of tho people. He is not fruniJiar ith firearm · but they were 
handguns and they l okcd 1' ·c ti c ·s in the phot s that he ha~ en in th Pro e(;u tor· s 
fil es. In H. ·s opinion he and T. h. were ambush~. 

ccwding to H. Sh. wa 1 h fir t person to l om lhc car. He pull d his pi 1 
Oll l. ~L also h d hi pist 1 pointing at T. h. J-1 . g t ut th in v hich 
h , as riding 1rst and s h got ut h heard shoes. fhcn T . h . wen t g t th' 
rifle from the boot f the cur and lnld H. ·• o away n phc ," At this poil'll Sh. w· , 

H . id not ht!.'lr an e-onversation bctw ·n T. h . and M . 
. ef re the hooting start .· 

n the qucsti n 3s lo who sh l fir t H . re lied that the c ' fi rst sh t in the , hole 
me fr , forth r down. ' it was 11 ne f th pe pie by the car. A-l , Sh. , 
h . or H. tl a sta 1cd the h tin , , ul f th four pc.opl b · the ca 

T. h . \! the fir:t ne to shoot. T. h . sh t Sh. in the le and then ~L b t 
at U1e dir tion r T. h . nd Sh. . 

10 
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H. also g t, r the run. He te tHied that Sh. was 
h t in the le, an then Sh. gra e T. h. ·. ri . Ht: I. tc tified that Sh. 

jumped n T. h. • rifle , th· ·trug led f. r th1.:: ri n Sh. was hm in thi: 
leg. T. h. h t and hit Sh. once. Sh. rabbed 
T. h. ' ri fle ,-.·ith tw hand . H. t stifled that h d e. n I kn t h ppcn ·cl t 

the pistol Sh. h d pulled ou be[, re . In contradi ti n l that h a fi cd that 
T. h . gra !.!cl Sh. ' pi I I uftcr Sh. had fi t grabb d rifle 

l, 1m d th t whil Sh. and struggled. thut other r were 
·h ting at T. h. . t th ti rn hootin . as , I m lh 
t p f · d . H , n 5 c ter 
away. d t in the air. , ho oum.kd 
Sh. h h. did I s l T. h. . H. t 

furth a f them . s H. dol!s n vhat kind g 
thcr. r d , 'n had n r doe h kntrw hO\-\' many ·hots uld th re hav • been from 

th ~e thcrs. 

Sh. fell t the gr un and T. h. fell ci· Sh. . Her ein ) dus 1-l. 
la im t have " lost him lf' a ld ran awa . 

h , itne.· 
fri nd with 

M hav al 
them. 

staled that h pr 'vi us l}' w rkcd t gether a vas a I · 
.. Sh. and . T: L. ·• wl h. 

term nev r had a I r tan 
d with K for tht< la 

nd R. h. m t n , during w ' h llhou h 
L. Wa! n I a h " as sum meeting · R \' ·r all 
I ined up that day. It ,...- s there tha t t rn at I th cremony o 

of hi · at h m . Th , p · a visit t ngrntulate . 
an thut th· w uld lei L. kn \ b ad . 

did n t kn , a ut 
find 1h· l l uL lawr. 

R. h. an ti n , l o h me curl that day, n r did he 

ur b , n n hi way a k r m v. rk. dismantling the 
blem, R. h. 1d olhers stopped b ' pla e., n r _ o' 

in R . Sh. and hi. 1-l. pp . 
r~ i iU1 ·s ar. L. rl.'.d rink but they nly 

fi nu ml ut H.' · ti o the tim r th ·m t 
t L. id not t ll ul th le TIS a l hi · \V •• 

L. th n b rr ,,.-i:d hi car. an • t bu the spare parts. 
l rnv ·llin I a P li~ m of him and it ·ut him off. From 
the n L. th m 'I hc Police ar t ·d a ll t fa 1d en md L. had to 

uid rashing int tJ 'm. r topped it m v d ff of the road and it , a 

11 
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topped near a dit h ut still blockin, the \ a , o L. had n ch i · bu t t park. L. 
saw th P li running with we pons. h g 1 s rc<l and thou 1hl th ; had som pr I in 
with him. L. par ·cd the car ·th the ·n~ ntion l · them wh, the drov in su h an 
o tn.miv · manner nd sl pped in lhc manner ch ·y did as L. n ar,Jy cra.c;he<I bi c · 
int them. 

\ h ~n L. 1rsl came inl 
He saw only M. , Sh. , 
cw ca t the a park, 

n. Later people , ere 
situa i n s . mewbat cha 
ct tin out of thei r cars. 

th ar rk bchin th~ Pol i e. he did n l h ar an · st 
I.Sh. , and th P li ·e ut the ri ne scene. 1er were 

and nc . The ors of th • ·s w re \J id 
mi ng fo m alt dirccti 11s: fi e or six, ma~ be more. The 
ti becau • other v hicks wer" stoppin b and pcopl , c·rc 

When L. got ut of his ar he overl1L'Urd th Police ay:' t p hooting. '1 p 
·h oting!"' rmd then "Lie do\ n". L. sa tw pc pie J irtg on the round on t p f ea 
olh r. Tb p -·rs n und me.a.th wa lying on his back. Thi "'as Sh. . 1th ugh L. 
re ognis~d him only aft r pmachin t help them. Sh. I Ul d. "H lp! ls th 
an nc who can help?" He kept ho ting. t udly, as ·ing r help. The person n t p \ as 
a ·ing down. Thc:r wa. a rifle th re and lh · person n top wa. h lding a hand un model 

, b th(! handle in. his right hand. Th hand un ru uoload d. Jt, open. Their beads 
\l c-re co the am dir c i n. Howcv r, e als te tified that th erson n l p had b t.h bi . 
anu round the n k of Sh . . 

urther awar ther was also an lhcr p r~on, 1\1.. lyin , on his toma h in the courtyard 
of th re taurant h ldin handgun in hi h· nd. L. did 11 c s e a11y shooting ming 
fr m that gun. l\l , as a ut l t I m ters fr rn here L. , · . l\l and . did 
n t pe .. ,k at the ite f ch' in 

The Poli~e flicer wer 
fJi ccrs nc t to R. 
hal u ard a vehicle. 

for help m pe ple tbt·r; . The w .re tw P 
ize Sh. ·,fter he • ppro· ched. Me helped t 

L. did not h ar < ny shooting as h · appr a h ·d Sh. . 

Th wilne:s F.X. :tated th t h d e not per oally kn w th u.·pcct . {. 
and R.Sh. 

On the da of the shooting, at lmvellin on t from his house to 
whcr h work J with the I cav ma hiner behind th large hill ncarb . X. saw a 

vehicl at h rs taurant his way t tl heav ma hincry. ~ place wher thi.: 
in ·idcnt t k pluc<:: was I ~ m Lcrs fr m his hou and ,.., rk plac . The rest unmt ouM 
n 1 be s n from vvhere h . was \ orking ~ use the was a hill bct,ve~n th . Th 
re ·taumnt v,ras do be aus~ X. · m thcr had reo ntl pas xj awa ,. 

On h t to th w rk it . X. h .rd fr m 4 t 6 gunsh l , ·dth c n id rabk pa ise · 
ben' en the sh ts. X. v as n l able t deterinin · th type of fire unn. 
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Once X. l card the sl1 ts he st pped t a hin and w ~nt to the restaurant. H firs t 
lhc \'.rime cene from th r d op l rcsta ra t. Thcr \ er l\! o v hi ·le 

pres nt t the rim s 1 \Va p in, d · · he that 
X. had een earlier on his way to the h ·nc ·II. X. -a,. 

two pk !yin ound - on \! th • met rs fr m 
them. here w · . pon ,,, l 1r u1 d. X. 
is not sure i he th pon on . w n there 
longer han 5 LO s th Ike arrived. m1it anyun · to 
ppr ' h. 

X. t \! n h ldi a and wal · in X. coul n 
longer d of w ptr. n ,. al king rd was h ld tr . \ hen 
h wa . mcm l ice " I · , ith a , ca n fa mall 

libe him while he , ·as walkin k in th · direc ti on • 11d 
pointi ~ n the dirl'.cti n ,. here the in 1t h <l c urr d" he nfinn d that 
tbi is t. X. <lid n this rson Orin th ' gun. Jn the main tri l heari g X. 

gnizeJ M. as th pen.on walking a ' kwards. 

X. als · w a person runnin, in the dir· tion f hi house. X. ocs not know i thi 
ers n bad weapon. 

that the police might ha c st ppcJ car ing k fi r help, Ith ugh 
he w re f this fact. dri er of a ehi le p :t helped t ~ et th 

ounded person in n ehiclc. X. t hav access to him r touch him, X. 
app h Ip e a o do sob th1: police:. Th li casked X. 
t h the c pu t him in idc the vchi nd i thi ·. X. 
hims ,-d t r ht b d ~ud becau c h ' w t and \'-',\S rt 

f yellow and hea Ii fted him. X. did not se thi his hands or 
on re mo · obj his hands . 

· d the police that it appe ed that gunshots had en fired 
was ullct h e n the or and n the wall. There is n 
t h-0le tu the in ident in 

stat G. and hi · llcague Sh.S. 
u 111 atr lit . They wer riving t ,. arJ . G. did not y 

altentiun as t wheth r su m nc w, folio, ing them. ·n1 y id not hear any sh ting but 
their attention was aught by a y un m· n running al ng lh • roa , th n crossing th ad 
an ontinuing ro11rl1n beadin to,vards acer G. learned h \ th 
victim' neph w. G. and S. h aded tow ds him but did n t st p him be at e the 
irri cd at the crime St;cn . 

When they npproa ~hcd th cur par ' f R staurant there\! c e l\ o vehi I s th r . 
One f them\ as an . 111 . di · l ·c b tween the vehicl 
n to t\: o meter . G. did not n ti 
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G. aw two per on l., ing on tb · round on top of n an th r hey had Lhti r head 
rowonls tJ1~ f. n · · and LI ' ir I g t ard th r ad. bout ½ meter fr'<>m th m. 
apJ r im tel ~tt . as a handgun o m kc .rn long barrdl d rifle. Th 
wcap ns w ·r · each other~ on th· ri ht ha cl sid oJ the per· n lyin beneath. 

By lh~ rcsltl rant G. als n I lding a hmu.lgun, ith th barr 1 dir ~ted from 
up t d n. pointin, in Lhc dir · Lion th two ~rs ns n th grounJ ut n t sh tin . 

G. cannot cl arly · tcrmi11e i the handgun ,-.·a: aim d at the tw pe on on the 
g u·1d. 

G. Sa'- no the pcopl ' t the ar park. 

G. k w both ~L nd Sh. from before ut he did not r cogniz them v.1l n he am 
t th crimes c '. nly lalcr did hem d ,rstand wh th y ere. 

As G. and S. pulled ver J rime scene th p rs n tHl landing and 
hold 'n , e we.lpon was in fr nt f thern and the two 1yin, on lhc round ere b ide the 
polic o.r. lo to G. . G. g t ul f the v hi k · th his -.ve pon in his hand and ~ Id 
the per.son holding the handgun. hi h G. lat 'r karnc<l was N . L , t drop th· 
lumctgun. :M. id as told . G.: 's colkugu S. handcuffed 1\t. . M. sked f; 1· 
hdp. 

h per on lying on the groun . und rn th, was fa ing up" ards anti he ha a eri us 
w und n hi leg. L t r G. f. und him co be RSh. Sh. scr"'a01cd out that hi 
leg was 1.ml and : kcd f r help. G. did not "' n \ lpons on Sh. . Sh. did not te ll 

G. what had h ppcn d, n r <lid G. ask. 

non t p va f. ing Lh gr und. The. per, n on top, < • 4.1 ui1e hca · , s 
ould n t move him. G. gr bbed hi1 nd sked as ·istanc fr tn per n that "' s 

th e . ·t hi; pe-r II on top wu · not sCT mning and did not mplau1 about b in m e 
G. i •nored crythin re rd in hi nditi n. G. saw bl od but he did Ool sec 

i 1juries on him. Thi: is Ii ·cly to be the same bl d th t i mar ed with number [blo d) 
in the skct h the p lie mad of th crime s enc. G. could n tell how th nds of the 
lwu lying n the ground w ·re pla ed . 

A chicle arriv d in th car purk whil G. as l ok.ing after lh • pe n · on the und 
and G. and his ollca ue st ppecl lw ivil ian hicle . G. , ked three p0opl t h I 
him but he d . n t remember" ho they re. B ~cause thew ap n w r till n che 

undone f th· ol ic • ffi ~rs onLinucd t guard th m. 
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G. put th wounded in th~ v ·hie) t b taken to t fi rst a.id . .'-\ft r thi G. rcmov d 
the weap ns s that no ne I had a ·e t them. Th rifle had a ullet in th ch mber 
and th band gm1 ~ empti d, th chamber open. G. put the capons in ab g and 
call d ba k-ll 10 assist th m. G. cc red th· rime en v ilh th p and then ba k-
p aniv . G. left and the ther ffic r t o o r the rim scene. G. did not atten 

t the buUet :h ·lls at the ·rim scene a · lh · rime in pc: ·ti on ,voul de I with 1he 
after 1h ·y arrest d the person they ha<l s en running a, y. 

fhc- witnc Sh.S. : ta ted th·u he w • n uty on with a 
c lkaguc of his, Sh.G. • who was d i ing th car. 1 h y riw a m n running in 
fr nt their chi le r m the di ti n f t \! ards to some 70- 0 

One th y c.ame 1 sc Lo the Re urant th two people l ·in n the r und 
n t p · ach th~r and th y stopp d the ehicl . 

,en. almo t at th end of Lh ,rant , the s \ a thi rd m n ith • pomtm in 
h ir~ tion f tl e people I th 1rou11 . S. did not se an eat th' car 

park. S. di<l n t hear an ing hile he an G. ere at th s en . 

There wer l vehid · ·at the r park. blu and ossibl ' a . The 
\! s parktd pr perly. S. d e not rt<m ·mber ho\! th · , p rkcd. Jo ront 

of the • thcr v a the wall. 1 '\l: distance b t\vec:n the t, ehi le: was n t at. n t 
re thari __ 3 m ters. Th distance bet, c n th' tw pc pie l ing 11 the grnund and the 

vehicle w appro. imately 2 to ml!l rs. 

\ 1h n S. e, it d the ·hie! he heard sum one askin for hel : ''My leg ha be hurt". 
Them· n vho as ryin , fi r help W"' und mcath, I ing n his back. I ar t S. did 
n l go n ar the f'-' u pcopk I yin n th" rc und a h was n atr- ting on the mnn , ith 
the weapon . Lat ·r S. und ·r~1<> d the Wt;! p n to be a revolve r and r og.ni~d de 

e on holding it as _ .M. S. and G. drc\ th ir v ~ p<.>n · and asked M. 
dt1 p I i . l\L imm.edi t l ooperated with lhc p Ii 'e order and S. , nt t 
h!!nc.l uf · M.. l\L did n t , , for hel p b t nc • they arrc. t d him he asked th m L 
provide · urity t hi t b ·· ing ·'Ta.kc m as they r coming I ki ll e ·'. n e S. 
had handcuff M. he w.is keeping an ey n M. as th e lying d wn w sa ing: 
.. hey arc going to ill me''. 

S. does not rcmcmb r i r h sa, ,my in'urics on lhe pers non l po the- ther n t c 
~round. 1ere w<:re cap ns n t t the 1w people lyin nth gr und bu, S. d e 
n t rem nibt:r whtre ' 11 th were ~au ·c G. r,em vtd th w a ns . ti r G. 
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l)ecte.d th \ ea.pons S. undc ·10 d them 10 hen and a bullet ma, :tin rifle. 
G. al · wlle ted t) pi stol M. ha dr p aml put it ith the thc.:r l\vo \ eapon . 

On S. ' s ollcague h d v llectcd the u pc t and th · ,vcapon the-n he and G. 
approached the 1wo ly ing n the gr und. G. put on f th J in tht! civ il ian chi I· and 

ed plc L Lake th i tim t the h pital. S. did not spea · t the driver of that 
vehicle . 

Sh.S. d not know th num er f th · bullet h Us reco · red at th 'me 
cene as this was th task f the rim ll:chnici' 11 • 

The defendant .AL stated that he and Sh. are f ·en • l:IS arc II 1e hers 
the n d . M. and Sh. , ere t war L geth rand alt r the ar in KPC. The , 
socialize t g ther but th never ta) . cd about wcap ns. part from \ rar Li m AL has 
n t ·e~n w • p n n Sh. ::;o M. did n t k 10 if hala carr· d a wc.:apon. 

Whe11 M. is nut caring hi unif rm he ah ays rrie his pi.s I at hi w i:l for 

it. 

urity a. ns bee< lJ. e he\ uld ha cm eting · at midnight an later. H ha e er had 
se the we· p n. The weapon had donged l l his br th r wh fell durin th.: war. 

L. does 11 t ' 1 w if Sh. kn w h· t h· had the weapon a ht' had not sh \ nit or used 

st 1he di put over working hOi rs. AL lesti fi ed that Sh. n e1· a ked ~1 r◄ r a 
pcnnissi n t lea e early, and d nies eve te ll irtg Sh. that Sh. could n t lea e 
early. n the contrary, _ l. 1e~tifie<l lhal he had, lhr u h Sh. . cmce gi >-n a pcrmis i n 
lO Sh. t leave ~ ly. 

n M. , nt t th office or ihe 1111 a11dcr lo 11 i his tasks f r th 
day and 0. rd r d M. , who at th l tim · a Head f the Di.·ciplinnry 

nuui ion in Lhe Brigad . t take :1atcmcn ~ fr m lhr~e member, h " ere ab ent 
th ree ays before. c of them w R.Sh. 

Bcumse f the o "f ~ rn O. M .. w nl I Sh. 's ffic . R.Sh. , ther · 
\\11th Sh. and the subj t f their conversati n wa R.Sh! absert · . M. 
sk hat a h p ned bl,'Gluse R.Sh. had never before left with t 

R.Sh. re lied Lh· t his. <m had n ill and hi wife had · lled him. 
11 asked\ h.1 R.Sh. had n I l Id th ·m ab ut hi n being ill as AL would 
hnd ak n him h m · hiJl1.sel in him v hide. M. had done this fore . R.Sh. 

lic.d that he did not arc lo · k anyone but he ouJd I a c, hcncv r he , anted. 
B R.Sh. \ as peaking I udly and in a mann r that mad" it impo i le co 
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mm uni ate wilh him .1. a· c<l R.sh. and informed th • 
ommam.kr. :u t lified that it uld be that somcho\! raised hen 

h l Id R._Sh. to l~1v · but there wa n c n r him t run. The meetin , · · 
o fi i I m nner. L did n t at any ·t gc ·lap RSh. on the 

r ny R.Sh. a permt · 1 n t o h m R.Sh. had n t n 
threatened wi th guns. l\L id n hav hi Bia k -pistol n him ut in 
hi · vehi le. 

rw kamcJ thm R.Sh. had g .ee 0 . !though h did not 
have the ri o cording t th intcmaJ ru R.Sh. Id ha c n 
t 0 . far 1\L \\I R.Sh. , nl Lo ask for pcm1ission 
l I •· d 0 . that n argw11ent had br · n out bctw en L and Sh. n 
one i .. and R.Sh. nth~ th r · id nd th t h h d he nth t ne.d by th m. 

ac ording to l\l , the · • no anger on this issu • d it wa not pcrso 

On T.Sh. d Sh. u ing the p f RSh. when th y 

left t Sh. and T.Sh. spoke L, part ' 

king t • Sh. handed lhe ph d h . ct 
Sh. . . L fi he , a. speaking LO. . Jd L \ • 

th ~ Id r br 1herof R.Sh. T.Sh. 1 k d if th uld meet in th ntre 
f t sit and t 1 er about I e official word. ad h d wi th R.Sh. 

T .Sh. al ant · k about R.Sh. ' pr blem and th 
r a n · scnccs as wdl • ibi li t t grant rm1ss1 n to RSh. 

h haJ \. ing n in hi ho •ards th • m1.:l!ling \! ith T.Sh. . ii \! • 

uppo friend! . 

In a fricnJ I. manner 1\L 1 l T.Sh. that 1\L and Sh. co 
ho e o 'h. and di. uss th· matter. T.Sh. replied; " . 

." Th1.:y "'t lh meeting ti me fo m 1\f. · <l eet 
.Sh. u 1w~ .. u.1., 1w fam · · s of th Bri ' od re latl l met with aJI 

f; mi l n pc el. 1\L I ad enatth of Sh.'s t 
exp 11· but L f T.Sh. •as lh re. lf n t 

then L h. n was th fi rst time 
L k 

L nd Sh. \ ere v e.aring unifonns. s th y c -. re d I hangar und in 
cafes in unif m1 :u dr e Sh. I hi h me and then He haJ lunch ith 
hi · n rn ily . l about .Sh. i:alled 1 L a keel i 1\f. 

me at insti.:ad f T.Sh. had a . 
T.Sh. ·ed 1 n in i . b LI s 

L agre d · inl rm Sh. · the h d ag •c:th p' 
Sh. up in hi ur and t 1\L 's v hicl I 
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and i it M. amm d plac by he • arb . · t keep his pi tol. Durin the 
J' urney M. nd Sh. wcr~ dis u · ·ing on \l h 1 l b y or chcir childr n ~ · the h, d 
re ei t."CI lh •ir salarie on th t da,. 

On th , ay co m · t I.Sh. 
c ll <l t, i t a. · v h ·re they 
wcr - at the \ ilia ,e of 
were al to ask i r 
ph nc. 1\i person t Id Sh. 

, l\l rec ·ivcd p) n calls fr m im. T.Sh. 
en; nd h w Ion we w uld be. ~l t [d him where w 
m th r"'abouts. Sh. also called I .Sh. w t'n th y 

R.Sh. \ as ith him buts mcon el ·e answered the 
that they had I ft, in luding R.Sh. 

I .Sh. ailed l\l ,, in ark ing if Sh. w ith him. l\l aid 
" s" and asked , h re Lh T.Sh . replied that he b the ga 
station. M. told him t appr, 3 h Re tautanl nd t order as th ~y w uld e ther . 
· w min s. .Sh. promised lo , aic for th m th re and M. \I as •xpe ti ll 

t h. and R.Sh. . From T.Sh . '. last call it t k M. 
take tog t l R ··taur nt 

hen M. and Sh. arrived at Re Lau.rant R.Sh. ·s w · there . 
l\l I ullcd v r very ·Jo . n nnd half meters. t th . The front f the 

\I as fo in , th r . d ti M. 's is fac ing th· wall. Th was clo er to the wall 
and th was cl er to th r ad. berc, er two pen; ns standing outsi, e the 
vehicl and n ar it - ne n nd ne n pa · n cr's sid , AL did not u 
re g.nl them. R.Sh. 

\ hilc Al nd Sh. wet< pulling ovc t th car park. and Sh. wa ,cuing ut o the 
r a d :u tumir chc: ngine ut. T.Sh . opened th ront pa<;sen er door and 

fr m undcm alh hi se t I k ul the I n barrdl d rifle. Sh. , a! f cin her d. 
T.Sh. moved behind M.' ehid . Sh. \I as still cl ~ to th<: do r of tht: car and 

raised bi hands. Sh. id: "For od's suk; ! We did not agree to mcN for hi but lo 
huv L'-OfTee... .Sh. aim d tJ1e rifl ri ht al Sh. ' ches t. M.. t out lf the ·ar 
fr m th driver': si c, turned af und to s ·c wh· t w~ happening d k'iyod her • close t 
the d e>r. ~l thought I.Sh . was g in to sh ot at _ l. and Sh. an kill them. 
In M. ·s opini n the -. en: b trayed and ambush d nd it was I arl T.Sh .'s 
purp se l ,net.:t M. an · Sh. to kill th m th. 

Sh. ·umpe<l and by mer· luck rabbc T.Sh .'s rifle b the ban-cl aod lo red it. 
.Sh. never let of the rine . n th gun\ enc off an hit Sh. n the l g. 

' his w~· the 1rst hot M. hear . Sh. , ellcd ·'Oh 1 ••• ft r havinl! v oun<lcd Sh . 
. Sh. imcd t.be \: ·capon at M. wh v a a be 7• l met ·rs av y. UL Sh. 

gr, bbc h Id f I.Sh . vcapon again nd IO\ ercd it down. He vas hanging on to 
the rifl , ·wn th u h \Yotmded. M. was · ar ecausc he had ·ust. n T.Sh. 
hoot at Sh. Md th ugh th t if he shot in t.he air it w ul stop T.Sh. fr 1 
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h(.)Oling at him. til l by th d r of his v hj ·le M. pulled his wea1 on b~ the \! ai land 
. h t time in the air. T.Sh. was stil l h )din n l the rinc wi th bis ri ht hand 
and Sh. s till holding n t the b t of the riO · when .Sh. drl!w aw a pon 
with hi le~ hand d ' h lat M. at least on e, maybe l\ i ·. When Sh. sh t at 

M. , M. ha his -p i. tol in his ri ht h nd. H wash ldin it I \ ered, l th · sid of 
hi le . and it remajncd pen. It inight ha e b en o l f bull·~ r s1u k. M .. 

pi tol with ullets . 

M. dr ppcd 10 the ground s > he ee and , · rl t · blc l sec what wa ~ in vn 
het, ·een T.Sh. and Sh. . Th ,-.,·cap n that T.Sh. dre , as bla k but 

~L u:,u ld n t s e the typ f tlr w p n. In AL s inion .Sh . \ 'as sh ting 
at M. t ki11 him. L trit.-<l t fi gure out place t ' not to be hit. He th n tumed 
his ba kt T.Sh. and heard gunshot. 

lri his statement lo the poli , daled witn · K.X. lated that "' bile he 
, , king in ro,u f the Restaurant behin a hilly land eh rd sh-0 ts. He went 
IO the hill from \.vherc th re tauram could be sc n tlild saw a pe rs n t the far end f th 
p, r ~ing ol the restaur'dnt with a rcvolv r in hi han . 11\is peron v as shooting in th 
dirnction · th park ing I ated in frotl t of the rcst3 rant. At that m ment the po li 
p tr l , rriv d. 

D. E aluafon of Pre ·entcd Evidence 

1. Factual Finding 

Upon th ' i ·nc prtst>ntcd during lhc ur f th m in lri L lb· Court con ·j er 1he 
f◄ !lowing foc ts as roven: 

h is u di put d lhat t\ o or titre days d' re M. , Sh. and R.Sh. 
met al the ofli ·e c>f Sh. to di us the .tbs nces of R.Sh. . This fa · t is 

upp rte b the t ternen of both R.Sh. nd M. . M. and Sh. b th sta 
thut R.Sh. told th l hi · n had been il l and is wi had ail ed him. 

rthenn r~ tr ir stat m nts oon ·ur in that M. ' vol wa raised ut the end of th 
meeting. he urt fu her m s th t th~ meeting wm· not ndu ·te pw-cly in an offi ial 
maru,er. h .. 'Te clearly was aw rk re lated di put lwi:ctl R.Sh. , . f. id 

Sh. and o e har h word were cxchang bctw . en them p sibly re llin, in a 
hysi I attack upon R.Sh. . Thi con lusion is supported by the undi s l d fact 

that after 1be m eti n R.Sh. wcnl to peak to Comm nd r O . and Jaime 
th l M. um.I Sh. had threatened hi m. Furth r che ourt finds that AL an Sh. 
were in a superi t p ttion to Sh. . 
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rt R.Sh. · s b ther, .Sh. n ne ide and an 
Sh. n the other !'l ide agreed to meet to discus· rh is dispute a out th · absences 
R.Sh .. Thi · fa ·ti . upp rted by th state l rtt f R.Sh. ho ~t led th had 

told T.Sh. that h had pr blcms with Sh. and M. and .Sh. said he 
w ul · nd lo fi nd out what this i ~u , Jl , out and to nl ke amends \ ·ith 

M . . Wh n R.Sh. tum d fr rn avin r hanged hi unifi m1 th electri ian 
,v r ing at R.Sh. s house told hm1 that me nc c 11 d from an unkno" n 
numb-.:r and .satd that they" · re a the meedng place. Thi fact i also sup rtcd by the 
statcm nt o 1--1 . wh stated tba l T.Sh . asked 1--1. c tak • him to the 
village f bile th y v ·re dri in T.Sh. ld th t he , ·a in t 
talk ab ut hjs r th r, that th re w a pro blem and that the had Lo agree on something. 
Po. sibl T .Sh. to ltl H. that R.Sh. h 1d been eaten up at ork. Thi 
fa c 1s al ·o u rted d st cmem f M.. 1ed that when M. and Sh. left 
wor A. p<>k • nth · phone with .Sh. and .Sh. asked if th y c uld 
me I in th · i.:entre of t it and wlk over abo t m fficial , rd M. had 
had wi h R.Sh . . M. agreed to med T.Sh. au all lhl" fami lies f 
the Brigade h cl go d relation and he rnc:t vitl all fatnil m lll bc • f their pe r 01m I. 
n h cou11 ft d t t T.Sh. - L n Sh. a _ d t me l at Rest urnnl to 
discus th dispute. 

On T.Sh. · · and B.H. re lhe firs t t , ri c at t c ·.ir 

park of R · c urant 1fa fac t i suppo11ed by the . tatement. of F.X. . who 
tat that as h ,w1s tra clling on foo t from hi: ho c ,to wher he~ rk d \: ith che h • 

machin ·ry ·hind the lar e hill he a vehi le t h r taurant. F .X. · · 
Sl tcmcm j al upp rt •d by th fact that lhc had b-.:cn park~d facin th ro d 
, hich in icalcs that the driver h d had tin ct p rk the ehi t . It i I !earl, found by 
the ·oun that T.Sh. nd B.H. wer th firs t to arri c and parked fac in , 
the road. and that U and Sh. arri cd s ' nd and parked fuci th ll v ith the 
ba k o f their 'ar fa in the r · d . 

N .M. si n • f a pistol and h fir his 
I \ •hile 01 th k . 111 sc facts arc ted but nJirrned by M. him. If. 

t t • · p d b n inal F.:aminati n R p rt by 
L.R. th, n a scd in pistol like M. ·s 

m t e t hese seven hell · ings inatch 
fore-ttsic ving beet . f Lb seriaJ number \ ·hich M. 
adinitte Tht Cowt fur the hat the other hell casings at hed n nc 
of lhe ,,. tl e rime ne. The nly · sh II :ruing ~ und at the seen was o 
th t pe used in the long rifle id-.:ncificd us b ing t .Sh. ; mm) 
however n · \I rep •rfi n d n th 11 i ing to determin if it had, in fact, 
been fi l'ed I.Sh. 's riOc . No oth ' r shell ·asing were ound at t s · n by 
in cstigati . 

lt is undisputed th t .Sh. wa k illed and tha t R.Sh. as inju red n hi I g 
and t the ri 1hl ide r his hest I s to the m::c: k during th -.:xcban c of Lm shot · al th 
car park o Rcslaur· nt 

0 
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2. vidence concerning the murder by . N .:u 

st.at d ab<>V . . · .M. ha admitte-0 t 
I.Sh. had hot Sh. in th1: leg and while 

th<! ri tlc. 

b oting four times in th ir alter 
T.Sh. an Sh. were stru ling r 

M. state.d that H. and T _Sh. wcr alrend., , t tJ1e c r p of tl1e Re taurant 
\ hen he an Sh. arriv ther ·. Thi ' t temcnt pp rt ·db the swtcment f 

F .X. ho stated th t v h<n h w- cravdlin on f◄ -Ot fron his houre t \: h re he 
w rked he saw a vehi ·le at th taurant n hi wa , to the heav machinery. [t is 
als indirectly supporte b the pict l'c!S tak 11 by the polic inve ti gating th c.a-S1: th t 
ind[ ates that th vehicle was . ver e t lhu car ark and parked v ilh i e~ 
loward tJ e f◄ nee. Thi fol':l supp rts the cour find ing that LSh. and H. 
, •ert: und r n threat al the imc they arrived at th lo atton of th booting as it is 
unlikd that. n1eone , uld ~r in this manner if thre tened. Further. th Court d s 
n 1t bc!i ve M. 's lain, that T.Sh. imm diate-1 · pulled th rifle ou1 fr m under 
the cat of his ehicl ·. fir l fall this is c mpkt ly c ntrnry t H. ·s stat m m that 
h saw n uc h weapon in chc car but perhaps nl J'C importantly is onsi ered practi ~ ll 
i 11 ' Si k f, r a weapon the siz~ of T.Sh.' rifle could e stored Wlder th 
front sent of the vehicle nd pulled ut in an ri a onablc ma ncr. ·n1 te ·timony that it 
\: a ' in the u·unk stat d by H. i n ore plausibl nd believed by th . urt . 

·xamin tion Report by L. R. 
a. i11~s foun be er· , r matched to ~L ' pistol. The 

al the scene, in nu te 1c f th1.: w apon '1 lH'l<l • nc of th 
h ting. • th ·s II atch ·d to M. ' · pd t wer found in the 

vicinity of th r of the rcs1 r AL car. The fon.:cnsi • cvi<l nee 
' U H. stating that M. ing as much ( s h could. fr m the t p of his 
bonn 1 , t ,,~ rds .Sh. 

Th . , urt fin<fr M. · statement of him sh otin 1 int the air unb ·licvable for the 
following reasons: first, M. lated thal whik immediat I atl r shot at by 

I.Sh . h was I lding his -pi ·tol lm root th side hi h.:g and then he cir; pped 
t th grounJ. 111c C'ourt ind , it unbelievable that ne bt·ing h I at. , hile ho] in, a 
i tol in hi hand. v ould h I the gun at hi side and then drop t th ground; e nd~ 

H. 1,1 ho was an yr,; itnes. t lhc 1.: cnt ck rly n L d thnt 11 was ho ting a the 
dirt:c tion f LSh. and Sh. · third. itn f .X. M. walkin 
hack\., rds ntar the restaurant h !ding a weapon alld poin ing th . v. apon in the dire 1i n 
of T.Sh. n<l Sh. vho wcr n lhe •r und . ft i incon istcnt that M. \ ould 
hold his wi d wn \. hil b ing fi r d al but momen t later . int it at the two people I ing 
n the gr unJ help! . s· urth, witnes K.X. rnt •d that he ·aw a pcrs, n L the far 

end th · parking f th restaur cH wi th a ~ olvcr in hi s h nd sh ting in tJ11.: di Ii n 
of lh parking I catcd in fr, nl f the re ·taurant. Fin II , a rd · ng I th undot d 

rimi.t1 l Examinati n R, p rt by L. R. no shell ca in inatehe-0 the · i t I with 
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erial number al k ged by ~L t have b n u ·e.d b T.Sh. 
the forensic cvh:knce oe n t s pport he tatcment of At i 11 

T.Sh. dre\ weapon, ilh his Jett hnn<l and sh tat M. at le 11c,c, ma b 
twice. Fu cm10re. thi indicul · that M. \.V n t ·hot at before h · tired is weap n. 

,\c · rdi, • e i the poli e fi und l ng ,veap n 
U:1.rtridge li bc m as c uld b u don I.Sh.': 

reap n, nl the ·n raph numb r at tached to · 
itlcntificati n . # n 1e e cartridges ~ re · 1g t 
the, bovement1 e rt on gc of th· arnc alibc s II. 
·1nis shell was ncv d , ut was found n ar the rifk and i ft as th 

ther unfired cartridges. 

h re were n sh ·ll ·in. ow1d 1 upp rl H. s sllt~ m nt r· bei r 
peo le further d n chat fi r .d th first shot 11 ithcr is it supp rted b stah.:m .n 
anyone I al the crime s e11e. H. \ as !early \ tong. or, in th danger f th · 
m mc:11t c fu d - m hi. \ rds "lo ·t'' • as t the c-xi t f these " d1 'rs''. 

ft has therefor been p1'1 ven th, l n m re th, fl om: bullet, as shot by I.Sh. 
hitti ng Sh. in the leg during the tru 11 ov r the l!lln and lhat the onl ' 01hcr shots fire 

ere li d b. AL . · ur i number. This al is :upport d b · the tatement of F.X. 
wh heard f. ur t six h t . II f. 11 \.VS that ne of the fi ur sh t it fired hit and killed 

T.Sh. . ·111i.; rti l ~ 146 fthe Pro isiona1 rirnin J ode f Ko · v de ri cs 
murder as .. wh ever d pri es thcr pe r n his r her lifr .. The cti 11.s of 1.. 
mat h thi · l ·~al d scription. 

. vidence concerning the UnautJ10rized Ownership, Control, Possession and 
Use of Weapon byN . M , 

~1.. pie d d guilty to the unaulh l'ize<l poss ·i n f the weapon. a si.;rial 
1\umber . The Pica is support d by th · sta1eme t ' f J·. • . a. nd • 

4. Evidence concernirlf) tJ1e murder by R, It. 

Hajdini ·tatcd that Sh. pull d 01 • w .up n but c di 
fun:11.!·ic evidcn sup res I!. ·s temenl us 1b r 
th i;rimt: sc ·n that mat h d the \vcapon of . Sh . . 

.Sh. . ·1,e 
nd from 

itness L, t ·tified that the lw dgun he SU\J in th ' pe l lyin n t e :tr und was 
unload , sx:n. ltl hi t tirnon ' At d ~ · n t mention Sh. sho ling al .Sh. 
1 fa l, At doe not m nti n Sh.. havin a weapon at 11. 

There is no idence sh , ing ti ~ int nl on Sh. s part to commit tbe o 
n r is it pt vcn that he ubstanti ally contribute.d t its l' mmis i n. Sh. 
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L Lh situation he f< un him J in and eng cd in trug •I 
th' i tim T . h. . During th ~tru-. •I lht' wt~pon , · i h, r cd in · m • mann r 
and he \) inju red. hi tru gl ver a ,ve:.1po11 d Ol)t nslitu t int nl r ntribu1i n 
t th rime. Thcref !'e, th requi it' of the criminal ff1;nc n t "tablishcd. 

·n1cr · r r th un find that th vid~ncc pr cnte<I t fitld Sh. guilt · a · -
pe etr· t r in lh' rnurtlcr f T . ' h. i in ·uflicicnt. 

S. Evidence concerning the Unauthorized Owner. hip, Control, Possession and 
U of Weapons by R. Sh. 

RSh. L~ lificd th l both L irnd Sh. regular) · h d un ns on 
the ir per n a, h c ·. H. ti at h w Sh. . G. 
tcsti I d Lhat h and m· n th ri ht hand 
lyin hen th ( Sh. ] 1/:. m th 

le tific:<l that the per. on n t p rth re.ft ] \V • h !din' a pistol in his 
righ t hand. Tl is i t in • nsistcnl wiU1 cm n r G. who ,vas am ng t the li I 
1 ap e lying on the r .tis lie a le that T . h. 
w ul m: ng la bay m:l attach · the th r hand 
and . g ,,,.1th Sh . • II arnc time. It is further un lie hat I.. n t 

nly st tcd that Sh . had · in 11 • c · me Lime d 
(th • p had an ml 1r ·111 se stat c tent 
~nd l conlr . in .,. Lim lo 
with • Sh. anti :u . · l ;:1 
, h the w ap n. u Lha im 

v· \\ t i n ely ii \ uld hav 
gor1 I i ll from the boot r he eat ot th 
v h a n on. 

fhe C d stim nic f R . . h. , 11. and are uffi ienl to 
pa h. i guilt of th ff n e f umnnh rized p " ssion fth 

· rial number 

6. Rejected Motions 

fcnc I H xhi ill ucstcd th~ urt t · lhc · n l surv 
it, cl , ould ha pi t it and t ely nd th mallt:'r. 

h e ii d ~kct c ph pre ent ·n ubl i 
he Pand has su l lorn f the ne ing th ·rim 

. n t hring dd ition J r-kvant infoml t i n. T ~ L nel d ided t 
r ;quest. 
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D f◄ n l' oun el ~ h ' lal Hasani r que ted tha t the statcm n 
L . given t th polite on wer consitle re a un 

r('j 'c t ·d Lhi req c t b ·ause the \ itne " es have n t been ~iven th chance to de lin · 
from t lifying as stipulated in the Art ie] I O f lbe CP K. 

F.. L G LQ LIFI ATlO 

1. 1-.aw pplied 

rin1inal acts w r ommicted on . At that f 1 th Pf visi nal 
n fKos ),th tentercdinto o on06April 2004,\\ s th' 
a >ursu ragraph ( I of · P K. the l w in eff cl at t1 

time o l cnce shall be applt ~ u· tor. unless th 
appli · be m n.; fa ourahle ac ·ed. There was no 
·han l ab ccuscd. Althou h the accus 
,vcrc c in de " ( , t t change in the law 
tb l en :.e u 1d th. ' mun f the c rim inal 
codific t,, · material amendn \ nt to thi ca '. The pro isi n 

pplic , ,~maincd ex ti ' the same. 

2. Nece · ary d fi nee 

M. ' dcfi n ·c \\' · thaL he id n l sho l T. • h . ut i the air. As stated above. il 
has been c tablished that th ac used M. causml th death f . ' b . and 
o ibl · riou · inj uri . t l . Sh . 

The urt examined whethe a of .M. cc>uld .der th le al s pc 
of nece sary ie ccording lo rti ·le 8 rn ' all cl is commirt d 
inn ces ry def. en p,cr · n commit t t wful. real and 
imminent atta k him:df or an t e d t "a t is pro rti nate 
to th J~ rec of danger p y th a . u th ase b ,fort' it the 
c n. titucm elem nts of ry defe w p . 

Un i ·put dly, both M. and Sh. " ·ent tu th rendcz- rrring weapon ready to 
us . whi h rea ily indic tes a nfr nlational. i nut pr vo a ti e. allitu •. l'his ind i ati n 
i 1ren tbcned ' the pri r incident of b lb of Lhem b andishin " c.apon C\1 
l . 'h. arlicr that ay. s concern he course f ac ti >n at the rime scene. H 

tated that ·1 . Sh . arme hi111 ~elf onl , after eing the wcap ns l\L and Sh. . 
H. wa undi p-u t <lly unann ti . 

M. stated thal whil • h · and Sh. verc p lling ov r to the ·ar park · T. Sh . k 
out the Ion bar lied rifl ~ f I underneath hi~ seat. s stated ocf re. th ou1t md iL 
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r nearly i111po ible r th 1 t rifk to ha ~ be ·n to red and cxtrac ed in an 
reas nabt qui ·k manner under th mn s at of thi v hi I . Ac · rdingly. the ourt finds 
it unpr ven that J.. and Sh. \J ere under thr at at the tim th y arrived at the locml n 
of lh shooting. 

M. I aimed tba1 b pl1l led his gun out fr m bis w i ! nl · after he had , itne d 
.Sh. sboot ttt Sh. . incc M. had carli ·tatc-d th he (Jrri d his un fo r his 

p tecti tl the un finds i1 tmlik ·ly that he " ould wa tch his friend ing shot , ith ut 
using rat I ast pulling out, hi weap n. -1. • ~un~ment i als unbcli vabk in that his 
statement in, court " that th~ pist 1 is carri in a I ati 11 by lhe .. gear bo'° ·1 of hi 
1 f tha1 wus th case, ho, did it sudden I~ becom plac 'd in his b It up n le ing the ar. 
Hi t ry b ul the location of hi s and T.Sh . • · ,veapons bring eriou doubt. to 
hi. testim ny. 

urt d ms it therefor-: pro n that the ur people ut th ms l cs in a iluation 
lh parti · w re thrt: te,nin and l the sum time lhn:.at n d with o weapon. 

whi hex Ju th element f H tta k" . cou t bcli e that by o greatc:r weight of 
cn:dibt • evidcnoc, M. and Sh. began this incid nt by Hin , ut f th ir at arm d . 

T.Sh. , in ord rt qualize che situation <lre his rifle from the car. ccording l 
M. ' · !>latemcnt Sh. ru th first t act in th[ sit ati 11 h jumped ud grabb d tht: 

ritl ~ I.Sh. . nl .ft.er th.is did th un o off and hit Sh.. on the le . H 
gave two v r: ions of the . trugg)e ve th : Olle I ting that Sh. \ , s first shot in the 
le" .rnd th n he tabbed th ri ·: and nc stating lhat Sh.. jump d · n ritle , they 
struggled and then Sh. w h t i tl the I g. 1c urt a c pts th t in an occasi n wer 
p r on i ud nly ug,hl up in a p ssibly life thrc.atJ ning ituation hi perceptions and 
m rn rie f th sit atio an b<: nffi ted . E act! · thi \ ·, · de ·ribe<l ' JI . when he 
:taLc<l that he ·' lost himsclt'. Therdor · th urt 011: iders M. 's ac unt, Sh. a ·Lin • 
first. t p ven. Fu h rm r • b lh r L and M. l l that M. onl fire hi: gun 
after Tufil .'habani had shoL Sh. in th leg nd , hi le they \. ere Sl li11 ~ r the un. 

T · nclude. tl1e C urt tales thot th ~re was n all ck by T.Sh. n l\L r 
an th r. In fa t, .Sh. , · nfr nted b t · rme m n and then Ha ·k d by 
Sh. ho grnbbe<l the rifle and struggkd , ilh I.Sh. resulting in the di 'Charge f 
the weapon. l thi p int, ol Iler thi strug le. l\L d i.sch r ~d his we pon fi ur Limes 
hitt ing .Sh. once fata l] . 

At lhi point T.Sh . th outnumbered a d n in , ·· · Sh. 
and there or n r aimin weapon at dthcr A h. fthi 
c ul.d hav been avoided if 11 :arne t thi imple t1 

w r nn d. ot\c i ne impairi.:d fo r Ii r, and one t e 
murd r. ti is pr •h ' the 1'1\.v pr hibit br ndi I we er s ·vcre 
pen !ties and why 10 brandish firearms may not th def en e 
, hen thei r pp nent r ds b ctu l)y iring. 

Therefore, ourt xc)ud thi defence. 
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F. DETERM INATION OF P JSIIMENT 

hen imp ing th~ crimin J sanction the urt ha t bear in 1nind olh the general 
p Lrpose of punishm nt - that i t uppr s .sod ll , dangerow Ci ities b · d I rring 

thers fro• minittini? similar criminal a ·ts, and th" , j 1c purp se - t prcve l ti c 
ff ender from r ·-offi nding. In d t 'ttninin the duration f puni hrn nt, the "' urt ha: t 

cvnl ate nll mili ti n, and aggravatjn cto1·s. pursuant to Arti ·le ra r ph ( I 
Lh • P ' 'K. 

Forth critnin.il l f ,fur: er pursuant to rticl 14 of the P K. lhe la~ · foresee a 
puni hm ·n t of at I asl five tlr of imprisonment. 

For th · criminal a t f 0\ le ~hip. 'onLr l, P >s:ess i n r ·e f We ons. pursuant to 
i le _ ' paragraph (2 of the P . , th I w f res cs o punishm nt f up 10 y ar of 

nmcnt 

er by the · ccus :d ~1 th . Pan I to an rnitiir r the cc 
th was a ·truggle i.nv lving 3 • rs us ith wca Lhat he di le th 

· • un.:d and tha he may ha crrc led sit\Ultion. 

ln • o th unauthorized p , ses · f p b l c accu 
a'> an ggravati ng fact r the fact that hi.! h w pon in t n for at lea t 
10 ye<\n;, <:~mies it I aded on hi pe l, l s to regard ns t Sllt:h 
mat ers a irrek ant as to hirn. and the ,n 1 uen cs f th p ns in thi 
pe .fie case. 

C nsidcring th m iligatillg face rs. the panel impo · :d f imps · nl fo r the 
rir inal a • d cr i s f M.. nsid~in ti ling the panel 

. d . r irn . JU nt r . minaJ act h tize .rshi p, 
I, Possession or o 'e.ap ' · of _,1. . Pursuant to . · ,e 71 h 
P· rag ph ( .. 1 2 Lhe the f ancl det rmi 1e-0 lh ag ,reg le p 1t 

n 1cars of imprisonmen ·. 

rhe cuscd M. has be n in det mi n on rcman<l from 
February 2 IO .,nd thcr after ad r the ecurjt mea ure 
i t cn:<litcd in the imp e unisbmcnt of impri · run 
p agrar h I f th P K. 

until I 
f h u · d~tcnti n. 1a 
nt pur ·uam to rticl · 7 

rt d 

ln ·ase of th~ unauthoriz d pos cssion cf a eapon b~ the· c used Sh. the Pan I look 
a. an mi tigating fa t r th fo l that hi w ap n rnu. t have c n unloaded at all tim as 
no c3sin wcr found, h was w1der me ntr I of his superior i er althou off 
duty. nd ·w ve rely inj ured as u result or thi tivity . 
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C n ·idcring lh 
crim ir1 I net o 
of R.Sh. 

irig ting f ctor the pan t imposed 2 y~ars of impri Il l ient r th 
naut orized Ow rship Control, Pc ss!on or se of W ap s i ca. e 

lhe panel onfts a~ d the thre wcapot lh t have e used on the du 'of th event. 

G. O, T 

.. At. ar d U\e accused R.Sh. were r und uilt , th 
st f criminal ro ·eeoin pursua;tt t A · le IO p t I of 

the xcept I costs ink: pretation and translation throughout the 
pro· . A ·e te rutin on he amount of the shalt oun 
whe ata is ined pursuant ro Arti te IOO p r graph ( 

R. OMP " ATIO CLAIM 

At the be- in in of the m in trial, e Jnjmed l'a • a.~ r mmlied that he ma) fil · u 
m\: ti n realiz pro e claim within the criminal pro ecdin s. pumJ nt I rti le ~55 
para rmph (-) of ch· CPCK. 

lnjured P y R. h . did ot file a otion to realize property claim. 

o· ·trict o urt of Mitroviea 
P. nr·. 17/0 

Pr~r, n::d in l~nglish , :m aut or1zed langu g . 

l'r1'Stdmg J u . •e 
Charles mith 

1>anel Momber 
~rol i"c Chatpe,1tier 

1 

Pdflel Member 
Agnicszka KJoncnvi ka-M· la11 
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Legal rem ed : 

Auth riz.cd p r~ ns ma. fiJc an ppe in written ~ nu ag~ inst this crdicl through the 
Distri t 'ourl f 1itrovi a t the uprc C utl of Kos v within fifteen d, s fr m lhe 
d te the copy f lhe judgrn ·n l has been served. 




