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DECISION

BACKGROUND

[1] Henry, J.: In 2010 Hutchinson Construction Co. Lid (Hutelnson') enlered inta. a contract' wilh the
Government of Saint Vincent and Ihe Grenadines (1he State') for Ihe construction of Gedan blildings,
The profec! was pant funded under Ihe European Developmen! Fund (EDF). Hillehinson alleged that
Ihe contract provided exemplions from (e payment of the value added tax ('VAT) It claimed thal in
violatien of the conlrac! the Comptroller of Inland Revenue ( Complioller’} lailed 1o honout the lerms of
lhe conltrant and has consistently gamished and purportedly applied part of the contract payments
jowards VAT

[¢) Hulchinson claimed that the Complroller fias refused (0 acknowledge the contracl. [t seeks an order
far leave to apply for judicial review ol the Camplraller’'s decision and related actions including the
Complroller s demsions 1o assess and gamish such monies; consequential orders guashing lhe
Complrollers decisions, mvandating thal he fepay all such sums and an injunclion to resirain the
Comptroller from interfering with any further payments: The Honourable Alformey General was named
as a co-respondent.

[3] The Camptroller refuted thal the conlract Is VAT exempled He and the Honourable Attormey General
resisted the application for leave lo apply for judicial revies They conlended that Hulchinson fas
falled o exhaust the olher available avenues for redress and has failed to apply to the court promplly.
Foor the reasons oullined below, Hulchinson's application for leave to seek judicial raview is denied

ISSUE

(4] The issue is whether Muichinson should b qranted leave toapply lor judicial review.
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LAW AND ANALYSIS
Issue 1- Should Hutchinson be granted leave to apply for judicial review?

(5]

\]

18]

The cour 15 authonzed o grant leave to any persan, to apply for judicial review O administrative
action, it i is satisfied that the applican! has established a good arguatie ground having a realigtic
prospect of succass, and i thede (s no allemallve remedy or discretionary bar ?

Hutchinsor's complaint altacks the Complrofler's decision 1o withilold VAT fram ihe contract sums
payshle under Ie contract It argued that govemment contracts are binding on 3l govermment
officers including the Comptroller In this regard, it feliearsed articke 4 of the conlract which slates
in part
‘Conlracl price in words: Eight million, eight hundred and eighl thausand, eiabl hundred
and forty five EC Dollars and eighty cents |XCDB BOB B45.80)
Or such other sum as may become payabile under Ihe pravisions of the contract al the
limes and in the manner prescribed by the contract. VAT shall be paid in compliance
with the bhinding regulations, national law and international agreements
concerning the execution of the program. VAT and other taxes shall not be paid
on the funds originating from the EC funds  (bold added)

Hotehinson contended that the Comptrollier acled outside the scope of his authonty ta unilaterally
decide thal the conlract was subect 1o VAT, by deciding lhat ‘there was an inconsistency or
conlradicion m Ihe malenal lerms of the conlract between the government and he contraclor’ and
lhe law Hutchinson reasoned that the gavernment s allhonzed o conlract In 1erms which may be
at yanance with the national laws. It conlended thal In such a case the Isrms of the contract are
paramoun! and any goveinment officer acling conlrary to such lenms wauld be acting oulside (e
scape of s authorily

It cited in support the case of IRC v, National Employers’ in which Lord Wilberforce opined.

! Civi] Procedure Rules 2000 ('CRR'). juks 56 4 - 56.5 Swinunme Ehamia y Browne-Aniogw [2008] UKPC 75
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a taxpayer would not ba exchided from seeking judicial review 1f he would show hal
fhe ravenue . had been guilly of some action which was an ablse of Ihelr powers or
oltside their powers altogether.

The Comptraller and \he Honourable Atlorney General do nel dispute thal the Complroller's
decision is subject (o judicial review in an appropnale case. They maintained Ihal Hutchinson had
olher avenues of redress under the legislalive regime of the VAT AcH Hulchinson refuled this
assertion. |l alleged that ! has pursued breach of contrac! aclion agains! the guvemment in relation
fo 1he alleged late payments of invoices under the Instant confract, However, it argued thal the need
lo seek lo judicially review the aclions of Ihe Complroller arose independently of the purported
breach of contract |t contended thal there 1s no ather available relief which would address the
Complioller's aclions, the interpretalion of the confract and whether they are VAT exempl.

Hutehinsan ndicated thal e conlrac] prowides for dispules to be arbitrated prior lo cour
proceedings being instituled, I alleged that since 2015 Tt has pursued unsuccessfully, every
possible nan-contentious approach fo having the referenced Issues resolved. It pointed out thal the
Comptroller is not 2 party lo the contracl and Is only bound by Ihe lerms of the contract because he
is @ government officer 1t reasoned thal the contract’s dispute resolilion terms of conlract do not
apply in the cireumstances It maintained that the only appropriale recourse IS judicial review,

The Complraller and the Henourable Attomey General countered thal in order lo salisfy
Hulchinson's outslanding VAT liability to the Inland Revenue Depariment, the Comptrolier acted
within the authorily granted ta him under section 120 of the Income Tax Act®. and gamished monles
which were payable lo Hulchinson through the Accountan! General He said thal the tax debl
accumulaled as a resull of audits and subsequeni assessments conducted by the Inland Revenue
Depariment for the 1ax pencds 2008 to 2012 and 212 to 2018

The Comptroller, Mr. Kelvin Pompey explained that Ihe income Tax Act empawers Bim 1o recover in
that manner any tax due and payable by any person. He deposed that between 2012 and 2016, the
Inland Revenus Department ['RD') conducled VAT audils and assessmenls in respect of

4 Cap 445 of he Ravised Laws of Sainl Yincent and he Granadnes 2000 Edetion

* Cap 438 ol the Revised Lows af Saint Yincent and (he Granadnss 2008 Eition
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Hutchinson s operations and issued letlers® o | regarding s VAT liabililty. Mr. Fompey testified
further thal the lelters contained natification of Hulchinson's right lo contest the assessments, within
a slalulory 30 day penod, If aganieved by the IRD's findings. He staled that Hulchinson lodged no
such objection. Hutchinson did nat deny this, Linfer that Mr. Pompey was being truthful

The Honourable Atlorney General and the Comptrolier submitted that ihe Income Tax Act” and the
WVal Aci both provide a convenient and allernalive right of redress to Hulchinson in connection wilh
its complaints agains! the Complroller. They argued thal an applicant seeking leave lo apply for
judicial review must first @xhaust all other adequate allernative remedies. They ciled the judgments
in R (Bancourt) v Secretary of State for the Foreign Commonwealth  Office’ and R w.
Ministry of Agriculture, Fisheries and Food, ex p. Live Sheep Traders Ltd" They also
indicated quite properly that CPR 56.3 (g} imposes a duty on Ihe applican! lo disclose all available
forms of redress and to explain why such avenues were nol pursued.

The Honourable Attomey General and the Comptroller have accuralely outlined the applicable legal
principles and relevant legal authonties on this peinl. Hulchinson did nol dispule fhat the IRD
nolifications were senl and received. | Iherefore find thal they were. Hulchinson has nol
acknowledged Ihat the referenced stalulory tax framework provides a comprehensive scheme lar
challenging unsatisfactory assessmenls or gamishmentl Furthermore, il did not explain why that
route was nel explored and followed.

The court cannol ignore Hulehinson's failure fo disclose this salient information. | note that the VAT

Act and Income Tax Act provide a legislative procedural ramework for challenging any assessment

made by the IRD. | note that bolh Acts provide for a first appeal from the Complraller's decision, lo
| |

i Dated 9% Detober 2042 and 15% May 3015,
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the Tax Appeal Commissioners and a final appeal to the High Court "' In either case. Hulchinzan
would be able lo raise its concemns aboul [he alleged llegality of Ihe assessments ant garmishment,
Applying those details to the tactual background in this matter, | harbour na doubt thal Hutchinson
would be able to obfain adequate redrass if It pursues elther oplion. | am satisfied (hat it did not
ulilize the legibmale and appropriate mechanisms provided by Parliament 1o oblain refiel

Moreover. Hulchingon's first oppariunity fo complain would have ansen in 2012 when I received the
first letter. (| has wailed mare than 5 years 10 seek 10 invoke the cour's review discielion. The legal
authanties ™ suggest that in the premises, this 15 an mordinate delay, and | 50 find. In view of the
foregmng, and applying the referenced legal principles to the case at bar, it seems jusl in 3ll he
sircumslances to dismiss Hulchinson's applicalion for leave lo apply fof judicial review, Hutchinson's
related application for certiorar, mandamus and injunclion 1s accordingly dismissed,

Hutchinson made a number of additional submissions in support of its application. In this regard, it
arqued thal the Compiraller acted outside Ihe scope of his aulhority and made an error in law when
he decided to interprel the contract, despite his observalion thal Ihe contract conlained a
contradiction which was at vanance with national law. It submitted further thal the government
waived ils right to coliect VAT and cannot go back and Insist on ils collection. |l conlended thal no
mistake anses in the contracl betwean the parfies and aven i there is, such mistake is not operative

because it is unilateral and exists only in the Complraller s mind.

Hutchinson reasoned thal there was no ambiguily in Ihe terms of the contract It asked the court 1o
note that thers are also repercussions for other companies wha tender under ECF and whao would
be informed by how this matler proceeds. |l submitted that if the govemment is found lo be
extracting VAT from contractors notwithstanding the tach thal VAT is not contemplated in the
contractor s rate pursuan! to European Unlon (EU) Guidelines, this can compromise the abllily of the
govemnment lo successhully access EU funding under the EDF

*Ingome Tax A, Seclions 104 1o 106, VAT Aol séchions 9340 95
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(18] The submissions summarized in the two previous paragraphs address subslanlive legal conlentions
which would have been open for deternination If leave was granted to Hutchinson 1o proceed with

judicial teview, Howaver, It Is not necessary o delermine those matters for present purposes

[40] Suifice || (o say thal the court remains mindiul of its discretion o entertain applications for the benefil
of the wider public or a spacific category ol persons even hough they are nol joined as a parly o
praceedings: However, the instani case does not appear lo be of the nature which would justify thal
approach. Like Hulchinson, any other contraclor in a similar position would be entilled lo pursue
alternative remedies under the referenced leqislation and ultimately appeal 10 the High Court I i

becomes necessary

ORDER
[21) [l is accordingly ordered

1, The application by Hulchinson Construclion Co, Lid. for leave to apply for judicial review 1s

dismissed,

2. The application by Hutchinson Conslruction Co. Ltd. for an order of certioran, mandamus and

injunclion is dismissed
4, Each party o bear its or his own cosis
[22] | wish to thank counsel for their helpiul submissions

Esco L, Henry
HIGH COURT JUDGE

LBy the Cotirt's
e S

Reqistrar




