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1] GLASGOW, M: The appheant, Chianies Hickor has appeed ta Ihe court for a directian parsuar la
CRR 26 1(2)(e) tha the lokowing ipstes aie ned pralimaanily -

1) Whether e delendan acied In breach ol the satieman agregmen! by exercsng his
power of sale by holing & public auction on 2 May, 2002 pursuanl to e 3 Hickox
chames,

fd] mﬂm&mﬂmmthﬁhmmﬂﬂlmurﬁasmmdﬂmmmm thie: action e
claiming damages agains! the defendant for luss a6 & resull af the sitlion of the praparty,

2] | have found WMal, for the masons sel out herein balow, that this is indeed g propar case for
COUIT 10 consider these isues prelemnany

3] The business relalionship bietveen Frisdland and Hickoy started in the 19805, | wil command (o
Moee inferested in 2 filsome mcital of the seemingly Interminablo legal baties betwpan hase lwo
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(5]

gentizmen the judamant of our High Court i Claim No: AXAHCVIS08/0087, A sort af compendium
of tne redevani facts as | see them wil suffice for this naling.

Friedland and Hickox ware bolh principals in wo different enlities. Foedland was [he owner of (he
Friedland aroup which owned full interests in Cap Jukica Holdings Limited which in fum owned the
Il inerest m the Leewards Isiends: Resans Limied (LIR), Hickax was the pnncpal pariner in
HELS LP, ("HBLS'| a limvled pattnership formed (v New Yok, Urited Stales of Amenica. LIR
obianed a lsase of property from the govemmenl of Anguilla, The object of the lease was the
development of the subject propery located at Maunday's Bay, Anpuldia into & husury resor. in
1966, HBLS bough! ihe shames in LIR. LIR and HELS parinered to build the msort styed Cap
Julues Resart.

The sale of the shares m LIR 0 HBLS was concluded via several msiruments which togelher
obligaled HELS and related anfiies to pay the sWpulsted purchase pnce over a number of years
and in staled instaliments. The Instruments of aoreement also pledged the shares In LIR \a the
Friedland Group as security for the payménts |o ba mada by HBLS to the Friediand Group, The
tacls reveal that HBLS did nol comply with the tanms of payments. A number of years passed and
the parties expandead quite some efior to resalva the issue of (ha oulstanding payments, Finally, in
1893, the Frediand (Group sued for Ihe breach of (he agreement. In parficular they wished the
shates of LIR (o be ransfermed to them as was conlemplated a5 the remedy for Bresch lor
nonpayment of fhe sums owed by HBLS. HBLS filed for bankruptey and in 195 the banknupley
court refered the entive affair io mediaton.

The mediabon exercss produced @ resolulion i May 1966 which the parties reducad into whal is
lermad the “setliement agreement” The setliement agreament contemplaled, amang ather thangs,
thal HBLS wransfer the shares held i LIR al that dals to tha medialor. The mediator would hold the
same In escrow pending HELS' complianca with or defaull of the terms of the sattlement
agreement. If HELS defaulied, the medialor would sall the shares,

Wiike [hese disciussions and negoliabons ensued among HBLS, LIR and the Fnedland Group,
work continued apace wilh the development. The facs reveal thal (he developmenl seemead 1o
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hiave run into capitalization and olher ssues from the oulsel Sevaral steps wens (aken by Hickox
and his pariners [ remedy thal situabion, one of whith involved financial injeclions by Hickox. (o
January 1597, he registared 3 changes against LIR'S leasehold interest in the prooerty (hereinafter
mfgmed o as Ihe Hickox chamges) The nbjecl of Ihe egsiabon was evidenlly 1o sacure the
subsiantial capifal inpections he had made into the project,

Meanwhie, HBLS and ralaled enfies detaulted on ther cbégabons under e seffemen
apgresment. Furiher 1o this delzult the medistor sold the shaes n LIR at a pubbc auclion heald oo
17 Eeplember 1987 Friedfand was the soke bidder and tha shares in LIR were sold o him for
sum below the figure owed by HBLS. Thereaffer the medialor [ssued his Final Awand In Novembear
1987, In Ihat award, he made pronouncements on ihe Hickox charges. In parficular the mediatar
siated that
.. The Mediator finds that the registering of charges (n favor of Chanes Hickox on LIR's
Izasshold [mierest, after the Seiffeman] Agreemanl was execuled by fhe pariies.
conslitufed & violation of the larms, spivif and intend of the Setilement Agresman!, including
bt nof limied o the paragraph 19 of the Seltlsment Agreemen

.. The Mediator finds that the appropriate sanclions fo be imposed upon Charles Hickox
far wiolating the Saitiemen! Agresment (s lo enjom Chares Mickox fiom pursing fns
remedies a5 & regisiered Charges under Angullan Law, and o pemif fim 1o instead lake
legal action fo collect Ihe indebledness, if any, owed fo him by the Resod Enfities only as
an uregisfared Chargee

... The Mediator fmds thef the Setliement Agreement does nol requie fthal the Fredland
Group & paid in fulf on the claim pror o Charles Hickox (who s not pow an Insider]
faking lagai actions fa collect the indebledness, if any, owsd (o fim by the Rasort Ertites
To (ha axenl thal Charles Hickox /s pamiited, tinder appicable lew, fo procasd with &
forecloslre acfion as an unregislsred Chamges. the Meditafor finds thal the Seffiement
Agresment does mat require the Fnediand Growp be paid m full on the Clawm prar lo
Chares Hickox being pard The Medialor fimds thal esch pany should be paid, i these
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circuimstances, in accordance with the requirements of whalever faw is deemed apphoable
fo thal actian.

On 9 June 1998, Friediand oblaied in the courts of the United States a Deficiency Judgment
againzl HBLS, LIR and afilialed entities for the sums oulstanding afies the sale of the shares in LIR
Io him. Procesdings ensued both i ine United Slates and in Anguiia regarding, among oiher
thngs. whather Frediand could enforia s Defickncy Judgmen!, Relevant o this discoursa is the
nroar colained by Frediand in those procsedings hal the mediator issue a pronouncemeant on
whiedher Hackox coukd raly on the Hickox charges registered In 1987, Clariication arosa from the
medialor's specific finding fhat Hickox had indeed vicdated tha selleman! agreemsant by ragisienng
hie charges agamst LIRS property. In July 1998, the mediator sued an “amplification of
mediator's pror arhitration award” which slalad the faliowing

The Mediator has praviously delammined ther the regwsiration of ihe chames by Mr. Hickos
in Anguilla violated the May 6. 1996 Saftlement Agreement More specifically, Mr. Hicke
wolaled Aricle 1Y Paragraph 19 of the Seftiement Agreament, which specifically
profibited the Resort Entities ana the equiy holdérs from infentianally taking any action
which would adversely affect o diminish any night or fnferest granted fo the Friediand
Group |, pursuanl lo the Seflement Aoreement. | was the Medialars mienl that Mr
Hickoy s returned lo the same stalus that he had as of the dale of the May 6, 1996
Sefifernent Agreemenl. Accordingly, Mr. Hickax s sfalus willi respect to the chamges thal he
holds iz 1o be deemed 1o be thet of an unregistensd chame halder Speciically, Mr Hickox
may riol seek 1o rely an the pror registration of his chames for any purpose

Az & resull of [he payment defaull by the Resort Enlities. the Medisior, ading as callateral
agent and pursuan! to an Onder Approving Sale Procedurss and Authonzing Sals,
Seplember 11, 1997 . conducled & sale of e sharss of LIR and Maunday's Bay
Managemant Limied, collschviely such shares aré melermad [o ss the Colsteral) . 45 8
resull of receswing anly ane il bid_ & bid from the Frediand Groug, Ihe Colisleral was
50id to the Fnediand Group. The closing fook place an Seplember 17, 1837,

' Midiator's Final Award a1 pages 7 and B
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]

[12]

As a resull of the closing, Mr. Hickox was mo longer an equily halder of LIR. Theveiore
effoctive Septamber 17, 1697 the Satflement Agreament no longer prohibied M, Hickox
from regisienng s chamges Accordingly, Mr. Hickox (5 no eger reslimoed from
megistanig fls charges on LIRS leasshoild inferests and, so far ae the Seflemen
Agreement 15 congemed, is free lo do so, subject anly fo the requirement of the Anguitien
m?

Hickox then suad LIR m Cctober 1298 (o recover fhe sums that lonmed the subject of the charges
he had previously reqisiered, Those proceedings were hesrd kot in the High Court and the Caur
of Appeal In the High Court il was faund, among other things, thal 2 of the 3 transactions which led
fo the sventuasl registraton of the Hickox charges were invalid. Those 2 transactions were sel asde
by the irial judge The thind transacion and the regmimred chames ansing tharefrom were 18l
standing. Relevant to this discouse s the finding (hat as trom |he dale of the sale of the shares of
LIR i3 the Friediand Group,

. ihe Settiemenl Agresmenl may he said to have, fo some extenl, become spenl. Thils
any regislration by Mr. Hickax of the Third Charge ought only fo be eflective as from Ihe
dale of the sals of the LIR shaes under the Settiement Agreamsni?

The malter went lo tne Cort of Appaal which sl aside the decision lhat the 2 transactions were
unauthonzed and tharefore Invalid. There was no pronolncement on the ruiing that the settismant
agresment was spent from the dale of ssle of Ihe shares on 17 Seplember, 1387 or thal Ihe
affective date of the third change was indesd to run o ihat lme,

While Hickox proseculed his claims against LIR. Frediand was, with commensurale wgour,
pursung his emedies for the sums outstanding to Rim. in October 2003, he regslersd a chaige
agamst LIR's leasehold mlteres! in e property. (n April 2008 he sold his nlerest 1o Cap Julues
Properties and olhar investors (hereinafier called Cap duluca). Cap Julica then anfered (nla an
sgrecment wilh Hickoo in Ociobar 2010 lo resolve LIR's indebtadness io him. Wnen [hey delaulted

* Mediator's Amplification Award july 10, 1994
' Hickoo: v Leeward Hbes Resorts Uimited Claim No. AXAHYC 1998/D037 at paragraph 118
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un ihose agresments and wenl o lquidakon, Hickox, in furtherance of his regisiered charges
against LIR, advertised LIR's property for sale: Friediand sought lo intervene o this process by
mshiuting another claim against Hickox i the couns in New Yok, Among other things, the ciaim
sought an Injuncion o stop me saie In refusing the same, the courts In New York hisld the
fodowing

The court faurd Inat the Mediator's Ampification oniy oiayed the efféctive date of the
Thind Ghiarge fo ihe Sieck Sale Date and that, under Anguillan law, there was no nesd for
Hickax 1t redite hat Charge, !

The Appeltale Court et uialtered e lower coun's conclusion regarding fhe affective dals
of ths Thid Chame... Thus affer yeara of Migation on jssues reevant lo Ihe Mobon
Anguilan courts have, based on the Medislor's Amplification. given efiect to s Charges
as of e Slock Sale Date and have not required Hickox lo refils the Chanes £

But the courts n Anguilia have praviouzly datemnined tha! Hickox's chames heve effect
and (hal he is bowvnd by the Madisior's delanminsion. ®

Frindland assets haf Hickox i& in wolalion of the Mediatar's finding thel Hickox may naf
rely on ihe Charges for any purpose. Bul 1his aszerion is mentless becalse (he Msdialor
aiso found thai, s of the Stook Sale Dafe, Hickax was free lo reregiler the Charges
“sutject only 1o ihe requirements of Anguilian aw”_. and Anguillan courts subsequently
gave elfect Io the Charges as of the Stock Sale Dale withou! requining ihelr rergiciration.
Specilically, the Eastem Canbbsan Suprsms Courf deemed Ihe Third Chame sfective as
of the Stock Sae Dafe .. and the Angollls Count of Appeals validatad the other iwo
Charges . The Courl of Appesls afso peclined It consider the Eastern Caribbean
Supreme Couit's treatment of the effective oats of ihe third Charge. Each of thase colwts
Bi50 acoounted for and appled the Mealalor's determination i their decisions. Frisdiand's
canlention i thersiors “corain to fail” as tha Mediator held that the Charges could be

: I re: HBLS, LP Case No, 93-B-46399(BRLY 2t page 5
] b pe HELS, LP Case No, $3-B-46399[BAL) at page 4
Iri res HBLS, L.F Case Ny 33-B-46395BAL) at page B
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[14]

refegisterad wndsr Anguills law and Anguilan cours, with due consideration of the
Mealator’s fingings, have pemilfied the Chiarges withou! réquiang (e reveqisiration.
Throughoul much of the above Anguiltan proceedings, LIR was owned and controlled by
Frigdiand, Therefore, granting the Motion i order (o question the Hickox's Charges would
be concomitan! o perraitting Friealaad an 8nd run around some of the sound fndings of
the Anguiiten colrts. This Cour, howsaver declines 1o grant him such an oppoduriy fo re-
Itigale the same dispule Urnder the guise of anfoncing prior ovders and delerminatians.”

T the sxtent lhal Friediand amues that Anguian law requines Hickox fo revegister hiz
Charges as of the Siock Sale Dals' the Anguilan courls have hekd otherwise But should
Frediand neverhaless Wieh [0 pursue NS srgument or sy othar agumen! peraimng o
Hickox s Charges, the courfs of Anguilla e availlable and compelent o adjudicale these
[Expes

On 2 May. 2012 Hickox procured Ine sake of LIR's property by public auction |1 is this iafter saks
which prompled Fredland o brng this aclion in f he claims thal Hickos breached Iha satiement
agreemenl when he exermsed nis powers of sale in pusuance of he Hickox Charges, His
coniention 1s thai Hickox was preciuded from relying on the prior regisiration of the changes. Hickox
{=led o reregister the same a8 ne was free 0 00, As such the sale was Improper,

Hickux has responded by way of a defence in which he assens that af the dale of sale. his charges
wire valid faving been this declarsd to be valid by the combined rulings of the mediztar and Ihe
courts: On thes applicabon he assers hat (his recent action can ba entirely dispossd of by & inal of
ihe prediminary msves. Frediand disagrees wilh Hickoxs poslure 1o the clasm and asks (hal the
court find thel this is nol & claim in which the ssues oullined can be disposad of preliminay

" i re: HBLS, 1P Case ro. O3-B-4R359(RRL] a1 page &
"I re; HBLS, LP Cate Mo, 93-B-46398{BRL) af page 10

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



SUBMISSIONS

5]

[V

Hizkox wha has brought thes application argues thal

The ceviral izsuses fn s cass conoem primary issues of law and construchion of lagal
docurmants and &s such do ol warmant any eviderice bewng produced o assis! the Court in
fhe oedermination of the rssues 25 woukl be the cage if the maier were io proceed fo g full
Irigl . B

In &ddition lo & evew of the documents, ihe delarmination of the cenlral ssue may D&
resolved by reference fo fudical pronodnicemenls on the very malter the High Court in
Charles Hickox v Lesward Islands Resarts Limited, the Cout of Appsal in Leewards
{slands Resorts Limited v Charfes Mickox and the NY Bankruptcy Court in Re HLBS,
L.P. Case No. 53-B-46399 (BRL), 17 April 20121

Hickox dantifies the cantral ssues as the 3ot that the seitiement agreemenl had no eficacy as al
Ihe dale thal he exencsed his power of sale under the chames. Therglore his sale pursuant 1o the
charges could not be a breach of the setllement agreament that did not exist 3l the dale of sake
For this argument, he relles on he rubngs of the mediator in the amplification awsand and the ruling
in the High Court to make e point thal thare cowld be no reliance on the pnor registrabon of the
charges as avarmed by Friedand. The only prior registration which could have any sgnificanca oo
the case for Fredland = & registration pior 1o 17 Seplember 1997, This is the date that the nal
judge lound to be the effective date of the third charge. The inal judge did nal reguire cancallation
of the third charge bul ralher gave il @ dale friom which It obtaned efficacy. The approach of
declanng 17 Seplember 1397 as he effective date of e thad charge was squally applcatie 1o the
firsl snd second charges since the first and second transactions which bed 1o Ihe first and sacond
chargas were given aftect by the Dourt of Appeal. Based o all thesa rulings there can be no other
conclugine than that 17 Seplembar 1997 was the effecive date of the Hickox charges,

" Supmissions filed by Hickor on Novemnber 23, 2013 ot garageagi A
“'Sunri. note 5 af pargragh
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[17]  Hickax also says hal Frediand has no kocus standl (o challenge his powers of sale and indesd =
esiopped om sa daing for & number of reasons -

(1) Frediand sold all his shares in LIR to Cap Juluea on 9 Apal 2008 which & & dale pror 1o
the Hickox sale in 2012 In concluding the sale fo Cap Juluca, it was agreed that Cap
Jutuca would pay the sums due 1o Friediand by LIR wivich is the same sum of money that
Friedisnd claims in thes acion. The obligation then to pay any culstanding sums due 1o
Friedtand passed from LIR o Cap Julwca &s pant of Cap Juluca's obbgaton lo pay
Friediand for his imterest in LIR. The agreemen! lurther obgaled Cap Juluca o indammify
Friediand for any lasses he suifered as & consequence of ceftaln Wablities which were
Bxcluded fom ine agreament and thesa excluded liabiliies included sums hal might be
due under the Hickox charges, |n fact Fredland sgreed specifically thal Cap Jukica had
tha right 1o enter into sattsment of the Hickox bhaabon withaut Frediand's approval.

(2] When Friediand regitered fis charges in 2008 he was awane thal the Hickox charges
were dready In place as a first charge agalinst LIR's leasehold inlerest. He did nol sct 1o
have his charge registened as a pronty cver the Hickox chames;

(3] Cap Juluca entered Into & seftiemen agreement with Hickox m October 2010 wm which it
accepled (hat the Hickox charges could be anforced in any 3l and all manner for any
dafault in paymenis by LIR to Hickox,

[1B]  Hickox submits that his positon wil be considersd by the Inal judge by reference |o the various
agreemants relerenced above (n addition 1o the judicial proncuncemanis regarding the same. Al
thase documents and pronouncements @ bejone the oourt. There will be no dispute as 1o the
lacts. Hickox also paints oul that Frediand has stated in his reply 1o the defence that he intends fo
rely on these vary documents and pronouncements. Therefore this is said 1o ba a filting case far
Ihe apphication of the courl's case management powers sel oll in CPR 26, 1(2)(d) and (&)
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9] Hiskox #so 32ks the courl o consider Ine guidance aiven by Lord Neuberger in Steele v Steela’t
where His Lordship set oul several faclors thal may assel tha court o determing whether it ough
io thirect a inal of prebminary issues. The 10 painis [ conskder are

(1) Would the determinaton of the preliminary issue dispose of the case or al leasl one aspect
ol i,

{2) Weuld the determination of he prebminary ssus significantly cut down the cost and fime
mvolved in pre-inal prepasalion or in conneclion wilh tha tnal isei?,

(3} Whene the preiminary 3sue is one of law, the courd shoukd ask dsell how much affon
waukd be Involved in identifymng the relevant facls.

{4) Il the preminary issue was one of law (0 whal axtenl was if 1o be datarmined on agreed
facts? The more facts were dispuled, the greater the nsk (hat the law could nal ba safaly
he determined unld thase iBsues had Daen resolved;

5) ‘Where Ihe facls war nol agreed the coun should ask itsell Jo what exient thal impinged
on Ihe valle of the prelminary 1ssuE,

(6) Would deferminafion of the prellmmary issue Unressonably fetter Ihe pariles.or the cour in
achiewing a just result;

(7] Was there a nsk of the delermination of tha preliminary ssue inGreasing costs amdior
detaying the 1hal? If the delermiration could prompl seffiement thal was a factor io weigh
agang this nsk:

(8) The court asks ilself 1o what axten! the delermination ol Ine preliminary issue may be
wrelavant;

“ (2004] C.P, Rep. 106

10
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() Was Ihere a risk that Ine detamminalion of Ihe prekminary issue could 1820 10 an applicaton
for Ihe pleadings lo be amended 50 as o avaid the consequences of the delarmination?

{10} Taking into consideration Ihe previous points, was il us! i order predifminary ssie?
[20]  Tawng inese 10 paints senafim Hickox urges the following

(1) In respect of tha first tactor, i the frial of the prefiminary issues is decided In fis favar, the
ﬂﬂh‘r&ﬂ'rﬂimmhmm.ﬁwmliFHEEmmﬂmﬁhquaahﬂnuime
sfiective dale of thé Hickox charges has been previously determined then the sale he
eonducted in May 2012 could not be in breaen of the sellement agreament. Addilinnally,
he pleads that, ¥ he & comedt thal Ihe seftiemant agresment became spent on 17
Seplember 1997 when Fredland purchased the shares i LIR, then there wes no
subs|sting contrsct in place for him to hiave breached when fe conducted the sale in May
202, The furiher point is made that il ko s comeet that Friealand sold all bls shares in
LIR &t a price thal included the valuwe of e sums owed 1o him, then Frediand has
absalved LIE of these obligations to him and by esltension, has alst absoived Hickox of
Ihess obbgabons It would be the purchasers of Cap Juluca who would have o pay
Friadiand;

12} I respect of the satond factor, Hickox argues that there fs Ao dale sed for the Inal of this
i, The application & being made &t the first case management conferénce and all the
mialerial for the court's mview of the presiminary issues i bafors he court In the absence
of a trigl of the prelimnary issves, substantial costs and time would bé expended on
prepaning for a full sl

(3) Ow he thind, fourth and fifth ponts Hickox contends that there are no conlested facts
exposed on e pleadings. The maly piank of the case revolves around the agreed fact
ihal Hicko conduched 3 public auction on 2 May 2012 pursuant ta 8 power of sale under
the Hickow charges, The detenminalion of the preliminary ssue will be based on punely
matiers of law furlhes 10 1he matanal alrady before the cour,

11
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(4) On the sixih ssue, the paint is made thal the heanng of the prelimmary issue will in no way
faiien & st resuli bul would rather achieve a conclusion in 8 ‘most sxpeditious and cos!
affician! manner.” Hickox posits thal even i the prelminary issue 15 concluded o
Friadiand’s favor, it can only lead 1o he oulcome (hat he acled in breach of the setligment
agreement. Themafier, there could be anly a Inal on damages which tnal tsalf can be
obyviated by @ negolaled agreement on the amoun! owing 1o Frediand as damages,

() In fespect of the sevendth issue, the tnal of the sssues at this juncture will not increasa costs
as Ihire (3 no evidance 10 be taken. On the contrary, if the maliar procecds to the full inal,
delsy would ensue lrom awatling & dale lor inal and this would be attecied by Ihe facl Thal
some ol the winesses woukd have b iravel from overseas,

(6) Regarding the slahth faclor, the issues raised are not imelevant but instead form the kemel
of the tefence;

{7} On the nenth factor, there would be no need for an amendment of ihe pleadings. Fnediand
has alieady amended his pl=adings lo asser Ihat he is nol challenging Hickox's right tn
regisier the charges. He has “reloaled” hes cisim io conlend thal while Hickox was entitiad
Io rély on his changes, s relanca on he same emounted 1o a breach of the setliemeni
agreameni,

(B) On the final factor, Hickox pleads that irying the praliminary issue 1s “just amd i kaeping
with ie ovesriding oblective ™

121  In snswer o the foregoing subrmessaans, Frediand epposes the exercise ol the court's power 1o
hear the wsiues al a preliminary staqe. Friedland says thal Hickox,

has shown no fad. croumsience or reason thal may permi the Court fo conciide that
Ihere are special gmunds fo exercise i oiscretion in fevour of the Defendant and divect &

trial o the Prelimmary [ssies In paricular, the Prelmimary lssies are misconceived, SUch
that even if ihe Defemndanl wene 10 Succesd an any. ame of therm (ha clamm woul' confinge

Iz
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23]

and the need for & full ina! would remain, such thal girecting a Imal of the Prahminary
Issiias would be inconsisient with CPR 7.7

In furtharance of his posillon, Frediand explaing that he is nol chalkenging Hekox's “enfiliement 1o
raly on the Hickox Chiarges so 85 1o hold & public auction on 2 May 2012, ™ Rather his ‘pleaded
case is Ihal tha Dafendanl in esercising fis. power of sals, was in bresch of the Seltlement
Agreemant. " Friedignd submits thal the vaid exercise of & power o do someihing may um oul io
be a breach of conlract, 85 in Ihs casa Reganding kocus standi, Friediand also asks the court 1o
find that ths ssue is misconcedved since his contraciual relationship with Cap Juluca has no
beafing on the claim regamding Hickox's breach of the sattiement agreement. In hs opinion, the
soie matler for considaration = whether In exercising his power of sale under the Hickox Charges
Hickox acted in breach of ihe setlement agreemant and thus caused him (Fredland) \oss and

damages.

Relying on Ihe cases of Cralg Reeves v Flatinum Trading Management Limited"™, Allen v Guif
Refining Limited'®, Bond v Dunster Properties Ltd'" and Tilling v Whiteman'®, Friadiand urges
the cosur ot consider 2 nal of the preliminary ssues as there is “na justification for the same” 1* a=
Ihase issues “canmol be said lo be finally delermimative of the case 85 & whae " ™ He stales thal
the preliminary ssues “invoive izsies of fact ang lew, such that Court would be requived Io embark
o & mial Inigl in oroer lo daterming them, wilh the attandant cost and time mphcations.™ Tha
court is asked lo find that the firs| msue wil feguing [t o

covieidar the findings of four differer! bodies and fo address ancillary ssues such a5 he
axtan) 1o which ihe jlxkgmant of tha Court of Appesl n Leeward |slands Resorts Limited v

" submissions filed by Friediand an November 20, 2015 &1 peragragl 4
" iiaid a1 paragraph 13

"_' iaji a1 paragraph 14

" S MHCVAPI008,D004

" [1sE1jAC 1001

7 |a011) EWCA Oiv 455

® (1350} AC1

* Supra, note 12 at paragraph 23

L] (il
]| Ibid

11

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



[24]

125]

Charles Hickax is res judicala in relalion lo the Clatmant, who had no comirol over the
appeal The determination of this issug will require the Courl fo consider evigence of facl.

With respec o Ihe second ssue, Frisdiand mainiaing hat IE mvolves

complas legal snd .. faclual issues refating fo the numerous contractual documents and &
considaration of tha Claimant’s slanding in respec! of s subsequent reqisttation of the
Friadiand Charge and knowlexge of the earier registration of the Hickox Charges. To ihe
ailent Wt (he matiers rmised by the Frelimingry 155ues are remvant [0 the fnal disposiion
uf this matter, Ihay are progeny laf fa the trial judpe =

In chosing submissions, Frediand expanded on hs smumants In refiance on the terms of the
amplification award as sel out above in s rukng. His view is Ihat the medialors statement that
Hickoa may mal seak to rely an e prior regsirabon of his chames for any purpose mean! that tha
charges wers in @ssence neffective Tor all imes going foward. He posils that the mediator’s
slatement that, atier 17 Seplember 1897, Ihe saflisment soreemenl no langer resiraned Hickox
and thus he may seek ho register his charges, meanl that Hickox had 1o reregister his charges,
Having falled 1o cancel Ine charges and renegister them, Hickox acled in breach of the settiement
aqresmant by halding the sake on 2 May 2012,

Friediand acknowledges that the courds in Anguilta did nol direct 3 reregisiration of the Hickox
charges bul, in his view, this did nat change Hickox's contractual obligations set out in the
setilement sgreement. In additon, he submils thal ihe courts rever made a finding that the
settement agreement was spent. If il drd o, he (Fredland) would nol have been in @ posilion to
challange that finding smce he was nol 3 party to (he action between Mickox and LIR. An
axamination of whethar he was 30 bounc by what transpied in thal claim would require an
examination of facls such as his locus standi on the ciaim between Hickox and LIR. An excursion
into factusl desputes of thal nalure made it improper for the issues to be ned prelminanly The

* Supra, note 22 at paragraph 23

3l il
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THE LAW

|26}

[27]

argument that Friediand does have locus standi 10 bring this clam = also repesied in the lurther
submiasions and doss nol bear repetition.

CPR 26.1(2)(d) and (g) permil the court lo decide the order in which |ssues i a clam may be tried
and! o o diec! Ihe separate al of an ssug As wih rules establishing such broad deserefion
miuch has been pronounced on the maaner In which the discretion cughl to be exemsed,

Baptiste JA hae recentty olfeted thiz assistance n (he case of Aquaduct Limited el ai v
Faelesseja et al*’

The cour!, and the parfies should give careful consideralion fa the issies (o be delermned
whar making an order for @ soll tnal Whens a ciam s highly fact sansitive, i i important
i astablish the factual pramigs for he issie of law an whith the judge was invited lo rulg
There is a nead for total clarily wiien & court arders the Ingl of & preliminary issue of law.
Praliminary lssues sholld nol be sat in motion i 2 casysl and unstructured way, The right
approach fo prelminary issues should be (infer aiis) that the questions should be
questions of law and shoukl be decided on Ihe baxis of a scheduled of agreed or assimsd
facis

It cannol bé doubled (hat ihe power lo ovdler predminary iesties o the seperate tnal of
diffarsnt jssues & & valuable case managamen! tool - This inal however, hiak fo be used
wilh great care, Clrcumspection in i3 use is dictated by the fac! thal. &5 Lord Scarmen kakd
i Tilling v Whiteman, pralmimary points of lw & loo often Ireachermus shor cuts: Their
[vice can be as here palay, annely and napense.

T EVEHOVAR 2004 /000 T; garas, 12 and L4
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Cuoling o SCA Packaging Lid v Boyle®®, Baplsle JA conlinued

28]

The sesential crienon for deciding whether 1o hold @ pretnal hearing Is whether, 3z i was
put by Lindzay J in CJ O'Shea Construction Ltd v Bassi [1996] ICR 1130, 1140, hare is
a succingl knock out point which is capable of being decided afier only @ shor hsamng,
This & unikely to be the cass whem Iie preliminary izsue cannol be divorced from (he
merits of fhe cass, or the issua will require the considerafion of & substantial body o
avidance. (N such & case, o & preferable thal there should be only one feanny (0
detamming sll the mattars in dispiite.

Further enlightenmenl also emenges iram fhe now oft guoled decision n Craig Reeves v Platinum
Trading Management Limiled®, whers || Is explained thal ihe ial of a preliminary ssue

s @ progedure that the court empiays when casis and time can be saved if decisive jssues
can be Ired bafore the main tal. | there are tiree typas of orders thar can be made. (4)
Kot the il of & preliminary lesle an & poit of lsw! (b) for the saparate sl of prelminmy
Issues or guestions of flaw, and (c) for senaratg tnals of kabity and guanfum

Wasling ralher thar saving lime, complicating rather than simpitfying ssues, and engaging
ins miini frials with po true justfication for doing o, are among the nsks that require carefil
consideration before a cour deciges fo order the trial of & prefminany Esue.

. Ihe Iral of & prafiminary iksue wil usualy bs @ pomi of lew. which can be solated from
any faclusl digpute, or may be made separalaly (Nable because fatls ame agreed

ANALYSIS AND RULING

|29

The core of Ihis case as agreed by the partss |5 a5 tollows

© [2009] UKHL 37, paras 9
" SKN J00W/0004, paras 16 o s
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{1} The business redations batween Fredland and Hickox was, al some poini, subject Lo the
tarms of the selilemeni agreement under which they were both enjoined from, among
othar things, taking any steps to frusirale the settiement sxercise;

(2) Hickow regestersd a number of charges againsl Ihe proparty subject o the lemms of the
satilement agreement which registration was found by the mediator lo be againsl the |efes

and gpinl of he agreemen;

(3) Hickox sokd Ihe propenty sublject fo the charges sometima later. Friediand has clawmed thar
the sale emounied 1o a oreach of Ihe settiement agreemenl sinca Hickox could not rely on
he pror reghmﬂnnnfmemamasmmmmmm.mmmd Insisls thal Hickox was
supposed to cancel the improper regetrabon and regeler the charges all over again it he
wished 1o rely on the same o realize the sums owed 1o him by LIR,

(4) Hickox disagrees with Friedland and responds that there was no. need 1o cancal the
regelration of Ihe chaiges and o regesler Inem edgain. His response s ihal
notwithstanding the fact thal the mediator ruled that he should nol have registered The
charges at the dale hal he dd so, I’ was subseguenty deciared that the satilement
agreement was spenl from the fime that Fradiand bought the shanes in LIR. The changes
wene given an affec] dale from the time that the agresment pecame spent and ss such fie
was guile enliled fo rely on [hem as ol the dale of sale. He was nol in breach of the
seftiemen| agreemsan| as thene was naothing o besach and his chames had nol been
cancelied bal had been given an effective date,

Ag has bean set out in thes ruling. the fects Il form the substratum of Ihe presenl disagraemeant
can be gleaned from a nlmber of agresments, rubings and judicial pronouncements, In this contesd,
Ihe oblgations of the sellement agresment are readlly spparent, Equally, the conduct of the
paries sutisequent to the signing of the sad agreement & uncontrovered. For instance, it |s
undisputed thet @ was found by the medistor and. Iater accepled by the courls thal Hickos
registerad charges saanst LIR's propery al a ime when the setllement was stil in force. 1tig also
areed thal it was found by the medizor (hat Hckox's act of regestenng the changes wes comrary
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[31]

132

to the satliament agreement. Whal {s in conlention is the inlerpestation of what both the mediator
and the courts have had o say aboul what should happen o those charges. For Frediand |t is
suggesied thal both the mediator and the courts have ruled In 2 way thal obligates Hickox o
cancel the regisiration of the charges and fo register them again if he wiehed lo rely on them,
Hickox responds thal Ife medialor and the colrs have made no such rulieg Bul rather have made
positive flings abaut the effect of the settiement agreement after the sale of shares to Friediand
and aiso made positive findings aboul the efieclive dale of the chamges. These rubngs have, i
essence, grven effect (o the chamges and penmitied him 1o proceed i the manner Mal he did on 2
May 2012,

Frediand has proposed on this application thal the foregoing issues are fact sensitiva and
therefore are incapable of detilation and disposal on a trial of preliminary issues. | cannol see how
Ihis s the case. For ona thing, Friediand has nol sl out what are the [acts In dispube as he has so
slfenuiously emphasized, As staled by Hickox, e central Issurs in this case can ba delermined by
daciding whethar at Ihe dale of sale by Hickow, the setiismani agreement was In facl spanl of
whather it slill bound the pariles. If indeed (| did bing the parlies theralo, then Hickox did not act
propeny by relying on charges which were in breach of he agreement Equalty, it will have to be
decidad whether Hickox is comect that he pior regsiralion of his charges relemed b by the
medjalor was a regesiration pnor o 17 Sepiember 1987 and whether he s comect thal the tnal
|uage found the eflective daiz of those changes o be a date afer 17 Seplamber 1997, Disposal of
none of these maliers requmes 3 tral on disputed facls as there can be Mle conlention as io whal
transplred further Lo the seliemen| agreement.

Whather the agreemenl was spent a5 avermed and/or the mediator intended thal Hickax cancel (he
registrabion of ks chamges and slarl over can only be denved fram an exammabion of the ssitlement
agreemenl what transpwed further (o the same and whal the medislor said o those matiers,
Whather the court also prongunced pn the espiraton of the agreement and' or an effective dale lar
the charges can only be discemed from the terms of he various riinps, Friediand has not shawn
I Ihis court how any of [pese mafiers are Tacl laden or il suiled o disposal by 2 inal ol the
preliminary waues,

18
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(34)

28]

Accordingly, | wauld agree with the arguments for Hickox that a ruling thal he & accurale im s
assessment of any of tvese issues would conclude Ihe proceedings in his favor, If he & mcomect, il
would be quite apparent thal i was nol proper for him o rely on the registraion of the charges and
thal he: would have acled aither withoul authonty andlor in breach of the settlement agreemant. In
this instance, the only question remaining would be an assessment of the damages, if any, 1o be
paad o Frediand. Thera can anly be consderable cosls savings and & reduction m the time o
wonclude this case if this approach |s adopled . OF the ifumyirate of oders that could be made on
applications af this sor. | find that the mal on preliminary issues m Ihis Instance will be pimanly a
inal on issues of legal inlerpretation of varous documents and |udicial pronouncemenis.

On the question of loous standi, | have also formed the vigw thal this issue can be easily disposed
of on the documents available fo the cour. 1| must be a relevant query whathar Fredland has
dvestea hmsalf of the ight to pursue the sums sulstanding under the sefiemant agreement by
entanng inta [he vanous sqreemants with Cap Juluca. Dedarmining this issie s not facl sensilive or
fact laden at all, In his whtten submiesions, Friedland relies on nstruments goveming his recent
retationshig with Cap Juluea ko reason thal bis arrangements with Cap Juluca da nol deprive fiim of
standing o pursua Hickox for breach of the seftiement agreement. Hickox argues that the contrary
& frue on the spedifit provisons of the very documents, Friediand has nol demonstrsied thal thare
5 anylhing beyond ihe four comers of ihese instruments of agreement antd the akeady agreed
facls that is required to elucidale this point. I is therafore imefulabie thal Ihe courl will have 1o ook
1o the documenls to determma whather or not Frediand has thus divesisd his Interests and clsims
in LIR and as such s precluded from continuing this claim.  Utiizing this appraseh will enable the
court ko quickly detarmena whether this action ouahlt o procesd or be dismessed., Again, if it is founa
thiat Friediand is preciuded from bnging this claim, this finding can only save the time of the cour
and the parbies wilh the added benefil of forestabing the costs of g hll thal.

Having found the issues suscepfible |o dispasal by a hearing on preliminary issues, the panies are
to prepare Ihemselves for the said haating.
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ILis therefore ordesed thal

1. The following issues are 1o be ined &8 preliminary issues -

(a)  Whather Ihe defendan! acted In breach of the seitlemen! agreement by exercsing his
power of sale by holding = publc auclion oa 2 May, 2012 pursuant to the 3 Hickox
charges,

(I Whether the claimanl has jocus standi and or i5 estopped from bringing Bis acton or
clsiming damages against (he dafandanl for loss as a resufl of Ihe auclion of the

property

Tha applicant, Hickox s 10 fle wrilten submissions along with authonbes 1 support of hiz
conlentions wilhin 14 days of loday's dale.

Fat

3 The respondent, Frediand, s 1o file and serve willen submissions along with authordiies in
rezponse within 14 days of the recelpt of the submissions and authonbes from Hickox

4, The applicant, Hickax s 1o fie one hearing bundie comprising fhe main pleadings, coples of
Ihe vanous judiclal pronouncements bath local and foreign, the rulings of ihe miediator and all
refevant agreements lowching and concaming the preliminary kssues o be fned. The bunrie
mivst be flad at leasl 7 days belors the date fvet! for the haanng of ine prelminary Issues,

0

The court office T to st the malter down for heading as s00n as practicable after the last day
for the parties o comply wilh this omder.

. The paries ae to aach bear iheir pwn costs on (his apphcatan,

| thank counsed far thesr thorough and well — reasoned sUbmissions.
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