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Sanlancing - Sleakng by Reason of Employment - Breach of Tzt - Relevancs of A v Samick and.
e LK Semtencing Gudelnes - Persuasiva Guidance shapad 1o it focal cirouimetances — Offenns
falling witin medium culpabifty amd level wo farm — Applcalions of Panciles of Reslomalive
Jugtios = Rromoting Restiuttor and @ sense of scoounfebdity snd repainng ham caused Ly
nffence - Range of low fevel commimiy ardér 1o 36 months appicabie - Whaethar the Dafandant
simuid sarve cuslodia senfance

DECISION

(/|  RAMDHWANI J. (&g} The defendant Monnalyssa Geome was maigted on the 28% May
2014, lor e oflence of steating by reason of employment conlmcy 16 section 147(1) of e
Camingl Coga Cap J 01 of the 2008 Revised Laws of St Lucls O the 1% May 2015 ik
Oefendam thiough counsel soughl an mdication of senlence pursuant b Practice Diregbn
Nee S ol 207 Upan 3 sentereang indwcabion given in waling by e count e delendan

prompdly pheaded quilty as charged
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On ihat day, the 14% Apnl 2016, 3l of iha maledal relevant fo seniencing was befare the
court and the parties being ready o proceed tis Coun sentenced the defendant Al the
tm= | provided ressons for the senlence = accordance with established prncple: |
mdicaled 3l (he tme thal | would provids & wotten deladed decision of thal sentencing
detision, This fulfies tat indication

The Basis of the Ples

It hias been accapled thal the delendant was employed as & cashier for over two years
wilh e M & C Home Depol shuated al Queen s Lane im Caslhes She accepls, by Hee
alEa, thal petwesn the 8 June 2013 and 30® June 2073, she used her posiban with ha
company to stedl the sum of ECE17, 182 71

The defendant’s schame was rather simple made possible by e fuosl reposed in her
cashier and whal il seams she musl have considared & loophale i the accountng
process, She was simply wiorg money fom the cash afier vouding Sales on a basis thal
thess goods #fer sake had been rgtumed fo 1ha company when & lact no such goods had
been returmed. Whal us mean! was hal whis har cash ransachans were being balanced
at Iha end of avery day, thers wears no siock |n fact retumed for the volded sales’. She was
discovered after the slock mansger cavsed an investgsbon to be launched to explan a
sinck shorage.

The company, ha woim-of the @ime 15 yel io recaver any of the sums Siolen by the
deiendant Tha company appe&rs to be masily contemed abaul recovenng heir monies. ||
5 3ocepled hat the defendant fas been saving towards making full repayment of the
shoken sums,
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Fre Sentence Report

b1 the dale of senlencing ihe detendant of previouz good character was presenfed (o (s
Shum as 3 25 year ol lemale llveg with her comman law partnar and sloht yaar old child
4l Trows Piton, Castnes She hias had 3 good high school education and om her sarly s0e
she has had fo fend for herself and 10 assst others inanmally. From early days. she
Apoears o have always been employed al reasonably good jobs. Severs| of her employers
meluding Ine victim company spoke well of her genersl atbilude and compalence Members
of the community slso spake well of her and expressed considerable sumnse aboul her
commisson of thig oflence,

She and her panner balh are working peopls. They presantly live loaelher s & lamdy i =n
ungomplatad house which she and her panner are angaged in compleling, Accanding (o
e pre-sentance reporl, ey sharke a splendid relzbanship She appears 10 be commifed
1o her family e and rasing her son

The defendant has sought b sxplain that she breached her irust because sha had been
heavily indebled and was rying 1o pay off these and she Was trying to helg an aunl who
was m need. She has expressed considerable remorse mecognizing B shame and
tistress she has caused har famdy, She slales hal she has never iodd bar aunt whare shie

got the maney from, Spe has been saving money 10 make repaymant

The Releyant Principles on Sentencing

This offence cames a mawmum of 7 years. v arriving &t the appropriale senfence in the
c3se, (he courl must mier alig assess the defendant s culpablity and the degres of hamm
raused by the ofience. This process requires (hal the count cansider the melevant aims of
zenlancing, he cirumstances of the case, the aggravabing and mitigaling features of e
oitence and the oflendar 5er Desmond Baptiste v R Crominal Appaal No. 8 of 2003 (and
nihar apoeals) SVe.
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Thie Crminal Code Cap 309 of Bt Lucia to my mind & the starng point for tha soures of
these panciples One of the underlyng principies of thie Code and reflective of e
common (3w rule & thal & coun may ol iImpase & cushdisl sentencs on a conyeisd man
unless t is salsiied maf such mearceration 1s raguired in 3 given case: OF considerabon
imponance & Ik case are hose prnoiglas relaiing lo delersnce, ehabiilalen
reparation and reglomtive uslice coptaned in the Coge

Thes thetl snviolves a breach of st From the CTown's SubMISSoNs, and my Qwn reseamh
It wouldd seem Ihat generaily the counts have reated these types of siealing fo be serious
merifing he mpasition of a cuslodal tlerm. Ths has been the affect of the House of Lords
decision i R v Barrick [1385] 7 Cr App B 142 which has confinued I guide regional
caufts on the relevant matiers to be considered on these fypes of oifences. In Bamck me
frauds involved amoumis ranging from 0,000.00 o 50.000.00. The suggésted rangs was
betwzan two 1o three years impnzonment, The Howse of Lords in Barrick stated that

in delermining senfence in breach of frust cases, the courd should kave regard fo
the following maliers — (1) the qually and degrae of lrus! repased in the offender
enciughing g rank. () the penod over which the fraud or the Hhefts have been
pampealrated, (in) the use to which the money or properly dishonestly taken was put
iv} the efsct gpon the welim: (v) the mpact of the offences on the pubilc and
pubiic confidence, (vil the affect upon feow-empioyess of partnars. (i) the effec
an the offender mimsel (vil) Ais own history. fix) those matters of mibigation
spetial fo himsalf such as ihess bewng placed undsr greal strain by escessve
rasponsibiity or the ke, where, as happens, thers has been 3 long daly, say
over hwo yvesrs. befwesn his being confrovited with nE dshonesty by his
professinral body or the palice and the aiart of Ms Inal finaly, any nalp gver by
hifm k2 the palice.”

The Court anded that reasoning by zaymg

“In Wese cases in geneval & tern of immedials impnsonmsnt 1= imewlabla, zave in
very exceplional citumsiances of where the smoun! of money oblamad i small
The Count should pess & suffioeally substantial lerm of impnsorment o mark
pubficly the gravity of the offence.”

This decision has genarally ied regiongl courts in tha past to impose cusiodial seniences
ejcenl in 4 Few cases he amounts invalvid were small or where ‘very excépbonal

crcumsiances’ were lound 10 exst Today iy the LinRed Kingdom Bamchk which ramains
4
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gooed |aw, has 1o be read o copfEd of tha cumen| regme found in the 2016 Sentencing
(Fuidefines

The Bamck's general admonifion fhat these cases n general & lerm of cusiodsl
impnsonment 1s mavitable’ is now somewhal tempered by the quidelines, clarily has been
giyen w relatian io hose cases when a non-custodial sentence would be the propartionate
zentence. The guidebnes have i part underscored the prnciples of rehabilitation ang
restorative juslice Mr Mondess has asa unged this court o carehuly draw on Bamick as
he hopes Mat e cour would not Impose & cusindial sentence an he delerdant,

The slatuary scheme o St Lucia requires hal a cusindial sentence ik nat io be imposed
unkess the offence = 5o sanous ‘that only such 3 senlence can be pustifed for the
offence ', Sgnificantly, (he stalitory schame requires that e cour must give considerabie
regard and weigh o the rehabditation of the offendsr and to the genesal principles of
restorative ustica i R v Prouls {Sc (Canif 20600 1 STR-6Y e Supramé Court of Canelia
waled

‘Resiorafive justice & concemed willt the resioralian of the panies tha! are
aifegted by the commizsion of an offence Crime ganaratly affects 3 leash tves
parties; the wsiim. the communily, and the affender. A resloralive fusfice approach
seaks lo remedy fhe adverss effects of come In @ manner that addresses the
neads of afl patles invahved This & apcomplished in pari through the
rehabilitatan of the offender, reparations o the vielim and fo the community. @nd

the promotion of 3 sense of esponsibilty | ihe gffendar and acknowladgment of
the harm dang o vichims spd 1o e community. ¥

For Inese reasons, [1 seems fo me that Bamck and the present UK guidelnes are reievant
I Ve senlencng exermss Of this courl. The Crown higs alo askad that | gre some
considzration @ e quidelines. | propose to gralefully use them as a general guide fo ba
adapled to he cocumsiances of Ihis case and \o be modified 10 Rl the coniedl of s
jursdichion

T Sachion V35 Al 158 Crmins Codé Cap 3.0Y 51 Lupa

+ Tna rekavance of Ihis considanstion could be Imcerscoed (N @ CA8E WHEIT: & cltodiel BEnisnns hangs In M baisncs
by \he Dacklog of onmindl casas awslng Hal and e facks 1hal e comectional iaonty Is overfioningSee genanally 7 4
Tngpur Alan Mike Sear amd Prenp Stare [2007] 2. Cr App R 45) 68

=]
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The UK, Guldelines in cases of ganeral thefl (in which breach of trust ihef cases fall) takes
@ £lep by shep approach in delemnining eventual senlence. This s essentially the commaen
law approseh io sentencing bul reguires the consderation of addivonal statulory faciors (o
dekemune the hnal sentenoe,
Step one requires 3 detarmination of the offence category - 1hé frequires a
determunation of the leval of culpabdlty of the offender and the degree of ham
caused by he cifenca
Step two requires the offence calegory 10 find the staring poinl sentance and e
rangs within which | RBlis. Mete aggravabing and mitigating features are
considered,
Step three r2quires a consideralion certan special faclors which mght ment 3
reduchon including where relayvant whether the defendant pave any asssiEncs
the polase.
Step four raquees a consideration of any reduchon fora gudly plea
Step five requires the courl fo conssder &sues of inislly of sentence whede
relevant.
Step sl requires e coun to consder consequentiat and ancallary order,
Step seven reguires (e cour fo give reasons for its decsion,
Step eight providas for some olher stalunary deductions where reevant

Al step ane, the coun & o categonies the offence by measuring the ofiender's culpabilly
and the harm cauged by e offence. As far a3 culsability s concamed the oourt 15 guidsd
1o Uses ceftam agoravanng faciors 1o daterming e whather the offence & marked by (4)
Hign Cuipabléty, (B) medium culpability, and (G} lesser cilpability.

Cateaory & - High Culpability cases will be mvolve; (3) 2 ‘eadhn role where offenting &

parl of 3 group activity. () nvolveman| of othars through coercion, intimadation or
expioitation (¢) breach of 3 high degeee of trust or responsibllity, (d) sophisticated nature of
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oflencelsignificant plannng, (&) thaff invaking intmidation of e use or hieal of foce, (1)
deisberately targebing vicdim on basls of vuinerabikly,

Category B - Medwm culpsbility cases will be dantified by cefam fealures. These have
been lsied a5 (a) a snifcant rale where affending 15 pan of & group actvily, (b) some
degres of planning svolved, (c) breach of some dagres of trusl or responsibibty, (d) 3l
other cases whars charactenstics for high and lesser ciipability are not preseal

Celegory C - Lesser colpablity cases will be identified by ihe lolowing feamures. (a)
perttemed Iimiled huncion under direcbion or invalved Brough coarcion, mbmidation o
=xplodtabon, (b) little or no planning. {c) lmited awsreness or unoerstanding of offance

The LIE Guidaines then go on consider Ihase aggravaling features which tefine the harm
which & caused by the nffence Such harm (s assessed by referance o he finanmal joss
Ihat results from e Mefl and any onifican aodingnal ham sufiered ty the yictim o
oifiers — examples of sgnifican! addilional hatm may include bul gre not imeled & §a)
Wemz slolen were of substantial value (o Ihe loser - regardiess of monstary worth, (b) hiah
leve! of inconvenience caused o the viclim or olbers (o) corsequential financeal ham o
victim or athars (d) emofonal distress, (@) fearfioss of confidence caused by the coms. (1)
msk of ar actual inury o persons ar damage o property Impact of theft on @ busnzss (g
ttamane In herliage 2ssels, (h) disruption calsed lo infrasiuciure

Tne harm caused by the offences (s aisa Mree calagones These ang as follows
Category 1 - Very high valua goods stofen (above £100,000) or High value with
significant addifonal karm i ihe vichm or oihars;

Category 2 - Hgh value goods Stolen (£10,000 %o £100,000) and no sgnificant
addilional karm or Medium vaive with sanificant addiional harm 1o the vislim or
olhers,

=
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Category 3 - Medium valye goods sinlen (£500 o £10,000) and no sgnificant
gddatkonal i@mm or Low value wilh significan! addiional ham fo the wictim ar

oihers,

Calegory 4 - Low value goods stolen (up o E500) and
adispanal harm ke the viclim of gthers

e wr no samlkcan!

In getting cut dhese figues | am mindiul of the diffsrence in values i the UK and thaim 51

Lucls,

The categones of culpabiify and harm and hen analysed and used to nlorm sentancing
ranges and starling senlences lar ihese ganeral thefl offences. The UK Guidelines have

esiahlshed siarting pomts and ranges, These are as filllows:

I Ham | Culpahilty A | Culnability B | Culpability C |
| Calegory 1 | Slariing pownt 3 | Shaemg point 2 Stating  point
+ Adjustment  should | years B monfhs | yeas custody y=ars cusiody
' be made o any  custody | Caisgory fange 1 - | Calegory range 26
significant addional 3 years 6 monlhs | weeks' < 2 ypears
fam factors where | Calegory range 2| cusfudy | custory
|very high value mmﬁmnmﬁ’ B
goods are soien | years custody | |
Catagary ¢ |EHH'FHQ poin) 2 | Starfing  point 1IE|ar'ling paint High
lyaaﬁ mmr |'|rnar'smst:|dy level  cammunity
ge 1 — | Caegory range 26 | omer
lwamﬂmnﬂﬁlm-ﬂﬁm Catagory rangs Low
| cusipdy | cuslody Evel  community
| oroer — 36 wesks'
| Custody
Categary 3 ' Slading  pun! 7| Steriing poinl High | Staring pomt Band
| yEar's cusiody level commurity | C-fine
|Dmsnr:= rnge % | order Calegory  range
| weeks' — 2 years' | Category range Low mam-w'
| oustody level  community | e cammnity
| orger — 36 weeks' |ul'der
| cusindy |
Cateqory 4 'EWHFDH‘IIHHIIEIHMQ mnimlsumpmlhnd'
leval  community | level  communily | B fine
| aedr order Category _range
| Category Tange Eana.-gnrj range Dhnhnrga-Eandﬂ
! Medium level | C fme - fine
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| community order — | Medim leyat
| 36 weeks custody | community ardsr |

There are sevaral foolnotes 10 he table which speaks infer alig 10 inorease senlences ke
mullipée offences,

WWiln the potional enges and startng pants 0 Med Ha courl (s (hen i consider whather
sgdthibandl aggravating features a2 nvalved which s likely bo move he senlance upwards
withiny the range. or whther there are miligatng features which wil Lrng (e santence
dnwnwards withen tha rangs. Tnese addiional agoravaling lealeres include (sama of hese
sre sRaltony conakderabons buf equally relevant to 81 Lucka);

in

(#)

ik

1Y)
vl

fwi)
(v
vl
()
1%

)

Previous convicions. having regerd 1o @) the nature of the ofiencs fn
which [he cenvician rizise and its relevance bn the aurrent offance; ann
(b} the tima nal has slapsed since e conwclion

DOftence cammithad whilst on bad

Cfianca mativated by, or demonstrabng hostility based an any of e
Inllowing charactensbcs or presumed charastanstics of the victim: religion,
raca dsabuity, sexual onentalion of ransgender eentity

Sigaling gonds io crder (resale)

Siaps laken to prevent the wiahm mporiing or oblimng assEEnea anagks
Iram asssting of supporting e posecution

Cifendar maolivated by mizntin o tause harm or out of revenge
Offience commited aver sustaned pariod of lime

Aftempts io concealidispose of evidance

Failure o comply with current court orders

Offence comrmittad on cance

Blame wrongly plecad on olhers
|

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



[25]

[26]

(il

Ezxlablished evidente of communily/widsr impact (for issues ofher than
prevakence)

Those mifigeting features which may operate © lower the septence within the range
include the following

i
L]

L)

L]

|l

(i)
)

(v

()

Na previous conyichans of no relevantirecen! conviclions:

Ramome, particularty whare pvidenced by voluntary reparation o ma
yiehirn:

(=30 characler andior exemplary candoct

Senous medeal condiion regUning wrgént, wlEnsve or long-tenm
treatmaril

Age andior lack of maturity where |t affects the responsibility of the
affendsr

Mental disordsr or leaming disabildy:
Sale or pimary carer for dependent mistives:

Dejermination andir demonsiation of sieps hawng been lsken o
sfidress addction of afending behavior

imappropnals degree of frust or responsiBlly

There are also further matiers wiich may afiect the ditimate sentence such as whather the
defendant may nave assisied the prosecution. whether there has besn 3 guilly plea,
whether guestons of compensation arss Prevalenis 15 alsa fo be consldersd, Ine
evidence must show the harm which the offence has caused io the community !

[27]  Balore twming to the instant case, | wsh fo refar 1o one of the authorities provided to me 25
part of the Prosecution's guidebnes, This 15 the case of R v Yandel Gaston High Cour
Casa Mo, 1837 of 2012 junreperted) in wiach the delendant 8 man of peeviouz good
' Nurie 1 2iag by seo appoach s bul sbove

19
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sharacier pisaded guily at ihe eanlest cpportunity to a-gingle counl of slealing frmm the 5t
Lucis Hospital Industry Credit Limian the sum of ECE108,000:00 over @ 12 montis peniod.
Hé was senlenced Jo pay compensalon of the amoun! slolen, He was also placed on
probation for three years in wiich Ume he was t perdoam 200 hours of communily senice,
and |f he falled to perform such service ne was lo serve ree years mprisonment. He was
aiso ordared to keep tha peace and be an good behawvior for nree years, and be breachsd
i part of the ordar he would be required o serve & penod of TWo Years iImpsonment,

The Presant Offance

This. afience Is marked by a number of sggravaling leatures which | have used firsk o
infiarm the range and staring sentence. This defendant was placed in some degree of sl
In her posion of cashier for the company . She bresched thiz posibon of trusi 1o sleal the
sums invalved, This macey the ofiences (v medium culpabiiily range. The sums involved
was jusi oyer ECS1700000. Thie was notl a large sum Even i one does 3 staign
companson of he value of money befween ihe UK and 58 Lucia this woulkd shill fall within
calegory © as baey of madium valus * There has been some impact on e businzss, |
consider thal the harm caused by this ofience fals within category 3 which mvolves 4
range starting fiom a low level communlylprobaton order lo 36 moaths imprisonment: The
starting pomit &5 3 hagh tevel Communiyiprobation onder Wsing s starting powt | turm &
consider fna additional aggravatmg and mitigafing festures

Ther are na othar aggravalng feaiures in this case | do find however, that the defandan
nag @ number of mibgaing features She has no phevious conviction and she |s previous
aood charscter Sha kas also shown femorse m ths mater and ine court & informesd thal
she has been saying fo payment resGiution of the sums nvoived. | did nole thal she 7 a
Iamily person with @ young chidd in her care, Had this been a case whers she had been on
the cugp of 3 cusindial order, these conaideralions may have ikaly made dsproponionaty
a cusiodial sentence whch was otherwise proporionate,® This however, (s not the case,

"G Tyood v This St Mansiug) (2005] UNPT 18 128 Mardh 270056
4 Goe /v Peshancy, (Riotie Le=) (2013 1 WLR 4102

11
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The defendant in this case behaved tembly, There 2= ng good reasans o steal Her
reasons n this case do not help her at &l sha could have sought a faan, Further, far from
crimmal sophstcabon is defendant has demonstraled her cimeal naively. How could
she think that f she was gving refund for qoods that were never retumed |al ng ong
would find out? When did she believe thal she would be found out? | nole that fhe
accounhng sysiem in place mads il possibe 1o identfy har as the culpal n relalion o the
unactounied goods

Before | fix the septence | must say thal breach of trus! theff cases fake @ ol an tha
econme and socdl healh of saciety. Apar from the direct financisl lozs caused by these
ofiances, hesa ofierces erode the f2bnt of socetly. Loss of trust crealss an atmosphere of
dnease for fitere relahionships: businesses are forever affecled as employess now view
each and every employee with some degree of suspscion We lve i1 @ region whisrs
modem sacunly measures are often Leyond the reach of small buscesses, and mosl
employers depend of loyally amd trust from ther employees (o make Ine basiness viabis
Yvhen nig 15 i0sl 1 has 3 nppling efact ofien not covious, but we are all affected. Lucky foe
this business, il had & sysiem in placé o discover such frauds,

| have nofed thal this defendant has been saving Io repay these sums. This will serve In
restore the vicim Her voluntary accepiance of responsibiity shows ner remorse and
readiness o be accountble. All of tis has led me o conclude fhis is 3 case where
primacy is & be piven o rshabiilabon and resiorative justics The ceder of ths Court will
address all these staled niyeolves In doing so | remind mysell of Ihe serousness of hess
types of cases,

A proportionate sentence would nol nave been an immediale custodisl sentence n the
case il 15 nol justfied in these cicumstances In startmg fom a high level
communily/probakon order. making appropriate daductions for her personal mitigations,

12
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and conssdanng her late gullly phes Yor which she Wil be alowsd soms fitrthar deduction, |
have amved &l the sppropriale sanlence m this @ae

Thie Santence

The santenca of the cour is a3 fokows:

1

The dafendant snall perform 100 hotrs of community servics o ihe satisfaction of the
probabon officer and I » breach shall ba brought o tes Courl on warranl oo
conaidarabon 25 1o whether the lerm of 8 months imprsonmen or & part themeo! shal
b served (mmediately.

Tha Detandani shall pay compensation o the virtual complaimant n tha full amount a8
staled In 1he Indictment in the folowing manner: & kimp sum payment of ECS5,000.00
o be paid by tha 30% Apm 2016, balance to ba paid in inataliments of EC$300,00 fo be
paid | lhe end oF sadh month. These sums are ko be paid Mo court. A breach of thi=
term shall resuft In the Defendani being brought fo #is Coud on warant foe
consideration of whather 3 term of & months imprsonment o & part thereof shall be
served loAfwih.

Bafore | leave Ihis maler, | would k& 1o express my grafifude 1o the aliomeys, ihe
probetions officar and e court stafl for fackilsting the complebon of this matiar

=

_ ay, "'l‘-r-mﬁ-

émhmmuﬁnatm
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