appointment of a receiver, the financial institution may institute proceedings in the High
Court to have the appointment revoked.
[2]

Proceedings pursuant to section 45 were instituted by Claim Form along with a Statement
of Claim on 25th February, 2008 and by Notice of Application filed herein, the Applicant
seeks an order revoking the appo'ntment of David Holukuff as receiver of Capital Bank
forthwith and ordering the delivery of possession of the Claimant's business and premises
together with their books, papers, documents and all other records along with the keys and
combination numbers to the premtses and vault therein.

[3]

The grounds ol the applicatior are that a condition precedent to the ftrst-named
respondent's exercise of the discretion to appoint a receiver is the recommendation of the
Eastern Caribbean Central Bank (ECCB); that there was no such recommendation by the
ECCB and therefore the appointment is invalid.

The applicant also challenges the

formalities of the appointment under section 43 and 44.
[4]

Counsel for the respondents admits that the recommendation by ECCB is a condition
precedent to appointment. However they assert that the condition precedent has been
met. He relies on a letter from the Governor of ECCB dated 191" December. 2007. He
submits that the tenor ol the letter amounts to such a recommendation.

Before

considering the content of the letter some background is necessary.
Background

[5]

Peoples Bank was granted a license to carry on banking business under the Licences Act
No. 172 ol1990. On March 18, 1991 , the name of Peoples Bank was changed to Capital
Bank International Limited. By letter dated 13thOctober, 1992, Capital Bank wrote to
ECCB requesting "an application lorm for the establishment of clearing facilities with the
ECCB. Under cover of letter dated 16th October, 1992 ECCB provided the bank with its
clearing facility rules. ECCB informed the bank that access to the clearing facility was
subject to the criteria and conditions set out in the said letter. The ECCB's position is that
the said Bank has not complied wtth these criteria and conditions and access was not
granted.
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[61

In October 1994, the then Minister of Finance Nicholas Brathwaite informed Capital Bank
that it did not qualify for a banking licence as it never had a licence under the Banking Act
of 1988. The said Minister informed the bank that it was operating outside the law. On
February t3, 1996, then Minister of Finance, Dr. the Hon. Keith Mitchell issued a licence
under the Bankrng Act of 1993 to Capital Bank. n 1998 and 2000 full examinations of the
Bank were carried out by Pricewaterhouse Coopers and Ernst & Young. The examiners
reported areas of non-compliance with the Banking Act of 1993. In July 2001, Capital
Bank filed an action in the High Court against thEt ECCB and Sir K Dwight Venner,
Governor of the ECCB seeking a declaration that the Bank is licensed to carry on banking
business in Grenada, and is therefore entitled to be admitted to membership of the
ECCB's Clearing House. Since then there have been proposals, further examinations and
additional proposals but the issue of the purported licence issued to Capital Bank and its
access to the Clearing House remarn unresolved.

[71

In March 2007, the Government of Grenada asknd the Monetary Council to recommend
the appointment of a receiver for Capital Bank. The Monetary Council's response was that
the ECCB could not recommend the appointment of a receiver, as it would prejudice
ECCB's position in the pending litigation. Further plans for a 5-member team to undertake
a safety and soundness examination and for settlement of the Clearing House issue failed.
It is against this background that the letter was written.

The Letter

[8]

Because of the importance of the letter of 191h December, 2007 from the Governor of the
Central Bank, the letter is set out i1 its entirety.
"Dear Prime Minister
Capital Bank International Limited
We are in receipt of a letter from Mr. Anselm Clouden, Attorney at law practicing in
Grenada out of Grenlaw Chambers. Mr. Clouden alleges that his client, a Mr.
David Me Intosh has been experiencing difficulties recovering funds which he
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