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JUDGMENT
[1]

HARIPRASHAD-CHARLES J: On 29 th day o f M ay 199 2, t he P laintiff f iled a W rit of
Summons indorsed with Statement of Claim claiming:
(a)

The sum of $151,015.00 being the outstanding amount owed to the Plaintiff under
THE BUILDING CONTRACT and for THE INCREASED WORKS.

(b)

The sum of $6, 540.80 being the cost of THE ITEMS SUPPLIED.

(c)

The sum of $1,490.08 being the cost of THE TOOLS.

(d)

The s um of $1,000.00 bei ng t he c ost of t he E valuation r eport by t he Q uantity
Surveyor, E. Desmond Sealy.

(e)

General Damages for breach of contract.

(f)
[2]

The Costs hereof.

The Defendant entered an appearance on 19 th day of June 1992 but did not serve and file
a D efence. T he P laintiff then pr oceeded t o en ter J udgment i n D efault ag ainst t he
Defendant and on 24 th day of August 1994, Judgment in Default was obtained against the
Defendant of Special Damages of $160,045.88 and General Damages to be assessed and
Costs.

[3]

Subsequently, an application was made to set aside the aforesaid Judgment in Default and
on 26th day of April 1995, Matthew J. [as he then was] ordered the following:
(1)

That t he J udgment gr anted her ein an d dat ed 2 4th day of A ugust 19 94 be s et
aside.

(2)

That the Defendant be granted 14 days within which to file and serve his defence
on the Plaintiff or his Solicitor.

(3)
[4]

That Costs be Costs in the cause.

A D efence w as f iled on 4

th

day of M ay 1995 . I n a nutshell, t he D efendant denied t he

existence of a building c ontract between t he p arties and or any w ritten c ontract o f
whatever nature signed between the parties.
[5]

A request for hearing was filed on 18th day of February 2000.

[6]

The matter came on for hearing on 24 th day of July 2000. After a protracted start in order
to facilitate the presence of the Defendant as well as his Counsel, the matter commenced
later t hat s aid d ay. A t t he commencement, M r. R ichelieu app earing as C ounsel f or t he
Defendant intimated that he intended to make a pr eliminary submission on t he pleadings
and the Statement of Claim.

[7]

The preliminary submission was heard and I reserved decision to 27th day of July 2000. I
dismissed it and ordered that the matter be proceeded with. Counsel however, gave notice
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of his intention to appeal the decision in Open Court and requested that the reasons be
reduced to writing. I obliged.
[8]

The preliminary issue that I had to determine was whether or not the pleadings disclose a
sufficient cause of action in law.
LEGAL SUBMISSIONS

[9]

Mr. Alberton Richelieu, appearing on behalf of the Defendant submitted that the pleadings
and Statement of Claim do not disclose a sufficient cause of action in law. According to
him, paragraph 2 of the Statement of Claim stipulated that the basis upon which the action
was bei ng p ursued w as b y v irtue of an oral a greement m ade o n or a bout 6 th day o f
September 1991 [hereinafter called THE BUILDING CONTRACT] and that the agreed total
labour c ost f or t he c onstruction of T HE D WELLING H OUSE i n ac cordance with t he
building plan was $144,000.00.

[10]

At paragraphs 10 and 1 1 of his Statement of Claim, the Plaintiff alleged that on o r about
the 6th day of September 1991, both himself and the Defendant agreed to reduce the terms
and conditions of THE BUILDING CONTRACT into a written agreement [hereinafter called
THE P ROPOSED W RITTEN A GREEMENT]. T he P laintiff s igned t hree c opies of T HE
PROPOSED W RITTEN A GREEMENT b efore the D efendant’s Solicitors on o r about
the12th day of September 1992 but the Defendant failed to sign the same.

[11]

It is the contention of Counsel that the proposed written agreement has no force in law and
that the Plaintiff is claiming the sum of $151,015.00 and other related expenses pursuant
to an oral agreement.

[12]

Mr. Richelieu submitted that the Defendant has denied the existence of that oral contract
and in that regard, he referred to Article 1163 (2) of the Civil Code which states:
“ Proof may be by testimony:
(2)

In a matter in which the principal sum of money or value in question does
not exceed forty-eight dollars.”
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[13]

Counsel asserted that the only way the Plaintiff would be able to succeed in his pleadings
was t o s how t he existence of a w ritten agr eement as he, t he P laintiff c annot r ely on a
proposed w ritten unsigned agreement. T he S aint Luc ian c ases of Anthony Jn. Jules v
Veronica Fletcher [Civil Suit No.40B of 1986] [unreported] and Sonia Girard v
Vincent Doxerie [Civil Suit No. 408 of 1986] [unreported] were referred to support his
assertion.

[14]

In relation to paragraph 16 of the Statement of Claim, Learned Counsel contended that the
signature appearing on the Building Plan is of no significance as it bears no linkage with
the unsigned written agreement.

[15]

In reply to the Defendant’s case, Counsel for the Plaintiff, Mr. Martinus Francois submitted
that the Plaintiff is not relying on a n oral contract per se as the Plaintiff’s claim falls also
under Article 1163 (7) of the Civil Code which states as follows:
“Proof may be by testimony:
(7)

[16]

In any case in which there is a commencement of proof in writing.”

Counsel contended that paragraph 16 of the Plaintiff’s Statement of Claim is tantamount to
an admission of a c ontract and r eferred to Articles 1172 and 1 173 of the Civil Code and
stated t hat t he P laintiff h as doc umentary ev idence i n hi s pos session t hat w ill p rove an
admission of a contract. As Counsel iterated, an admission is an exception to Article 1163
(2).

[17]

Counsel r eferred to Article 159 0 o f t he C ivil C ode a nd s tated t hat i t has to be r ead i n
conjunction with Article 1163. Article 1590 reads:
‘When a n ar chitect or bui lder un dertakes t he c onstruction o f a bui lding or other
works by contract, upon a plan and specifications, at a fixed price, he cannot claim
any additional sum upon the ground of a change from the plan and specifications,
or of an i ncrease in the labour and m aterials, unless such change or increase is
authorized in writing, or admitted by the proprietor. If in either of the above cases,
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the additional s um has not bee n f ixed by agreement, i t s hall b e d etermined b y
proof of value.”
[18]

Mr. Francois argued that paragraph 3 of the Defendant’s defence admits that there was a
contract be tween the parties an d i t would be a t ravesty of justice i f t he P laintiff was no t
given an opportunity to be heard.
CONCLUSION

[19]

It is common ground that there was no written agreement between the parties.

[20]

The authorities of Anthony Jn. Jules v Veronica Fletcher and Sonia Girard v Vincent
Doxerie [supra] cited by Counsel for the Defendant are in my view distinguishable from
the instant matter. In both cases, evidence was adduced on behalf of the Plaintiff and the
Plaintiff had closed their respective case. In the instant matter, no evidence was adduced
when the Court was called upon to adjudicate on a preliminary issue.

[21]

In my opinion, this matter also calls for an interpretation of Article 1163 and in particular
paragraphs (2) and (7). The essence of the Defendant’s case was that since there was no
written signed agreement and the subject matter is in excess of $48.00; there is no cause
of action against the Defendant.

[22]

Counsel f or t he P laintiff s ought t o br ing hi s c ase pr incipally w ithin A rticles 1163 ( 7) and
1172 of the Code. He also alluded to paragraph 3 of the Defence.

[23]

At t he e nd o f t he day, I a m m ore per suaded by t he submissions adv anced by Learned
Counsel f or t he P laintiff. A t par agraph 3 of t he D efence, t he D efendant hi mself averred
that:

.

“The ag reed price b etween t he Plaintiff an d t he D efendant w as $28,000.00 a nd
the Plaintiff commenced the performance of his contract on that understanding.
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[24]

I am al so of t he o pinion t hat A rticle 1 163 ( 7) i s ap plicable as t here i s ev idence of a
proposed w ritten a greement w hich w as only s igned b y t he Plaintiff at the O ffices of t he
Solicitors of the Defendant. I also feel that the preliminary submission was premature.

[25]

In the premises, I dismissed the preliminary submission of Counsel for the Defendant and
ordered that the substantive matter be proceeded with.

Indra Hariprashad-Charles
High Court Judge
18th day of September 2000
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