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IN THE HIGH COURT OF JllSTlCE I·. 
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SUIT NO.: 246 of 1997 I 
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BETWEEN: REYNOLD PETERS 
l 

j APPLI •ANT 
I; . ,. 

V I' 
BERNARDMAR~MAN lt•. 
SUPERINTEND ANT OF PRIS(j)NS ,.~ .. 
THE ATfJRNE Y OENERAL , R~SP

1
0 j DENTS 

VJ Cuffy Esq for the ApplicLtnl . : . · f · _, r 
D Browne Solicitor-General and Ms J Jones-Morgan ~ith him foe.the Supe~ntendt;t1t trPrfsons 
P Campbell Esq for the Attorney-( eneral ' • 1 ' · 

. I ,, 
Mitchell J ·J1 

JUDGM ~ 

I 

' ~ I • ' . • I 
This is a constitutional motion. It principaHy involyc~ the queslion wh ther flogging Yjith u 
Cat-o-nine tails infringes the Constitution of ~t Vince,:Jt and.the Grcnadi~ s. It ~-as brought by 
way of a Motion filed in the Registry of the East Cari~ean Supreme c~. at St'\, nQe·1t and the'). 

1 
Grenadines on 9 July 19.97. The Motion is supported l:,y an Affidavit of: V Cuffy ::sq ~arristlr , 
and solicitor sworn pn the same day, with further Afiida,,ti, of Jttt Jul and.23rd July. Tlfe 
Affidavits were originally jntended to be sworn by the Applicant, bt he- w not ~rmitted by the , . 
prison authorities to ·~wear them. T1it Superintendent:of ::>risons h, , 'filed . Affidavit hi Reply · ·\· 
on 22 July. At the commencement <,f the hearing ~ouns,i_ for the Rl-.,ponde ts took !:I- ~{~li'nttary ' 
point as to whether the applic 1tion had been authoriSFd by the Appli.;an. The J\,pplicant 'had · 

, , I 

signed an Affidavit on 18 July whi . h was exhibit~( wit.ht the, Affidav t of the Jle.;pondent. , 
Superintendent of Prisons to the effa.::t that he had : "'ot au~orisecFhls olicitor to · ~le iliese ,~ . ,· 1 

proceedings on his behalf, and that m~.ny of the allega~ons in the Affidavit· fMr Cuffy were notr . ~ 
true. At that point in the procf e dings the court called forward and question the Anplicant, who ·1 

I ' 
·, 

confinned that he approved of .md nad authorit.d the applicatbn. He , he ~d,' sig. 1ed the 
repudiating Affidavit 11for reasons" that he diq ot go: into. 1·

1

was satisfie that ~e applicati'on ' I 

' • • ''i f. ·,, was properly before lhF CtlUrl, a 1d or lcred th,\ argumert on 'he mo1ter,sho "Pf~:\ 1• . ;[ 

THE APPLICATIOrr. . 

The following reliefs are sought ip the Motion: . . . 

1. 

2. 

, • • I f 

A Declaration that the execution of a ~. urpori ed' sentence i· whipping by 
JO strokes fl/ a CJt-o-nine tails whiJ:t or in,.:trument on he Applifant 
ordered by Super/ntendt'nt of Prisons, Bernard Markfman, Augu,Jl:'26 
1996 was unconstitutional alzd unltiwful in thal it ras don: i1• 
contraventio•, of the Applicant's right Joi lo be sw1J~c/ed I~ /or1ure , ,r '?J: 
inhuman or derradir.g punishment or ther treatment gua, 2ntee,I to him 
by Section 5 of t~e Cons1itut~on of;St Vi; cent and the.~rena,(lk~ •. 1979 . . 

A Declaration that the Superin!endet11 of Prisons acteti ithoui lawji,I 
, l . • ~· _, • 

authority by ordering t,,at corporal p~nishment be .admi slered to .the , 
person of the Applicunt on Augusf 26 ~996 for what was a leged to·:have.' 
been breaches <~l Pri,\'{JI! Rules s. 51 {q), (d), (/), and (s) of Booklet 1 of 
Cap 281 of the Laws ofSt Vincent and the Grenadines. · 

. • 't l: .. ·, 
i 
~ ··• ... 

,· 

,,I 

' I , ,. 

I. 



3. 

4. 

5. 

6. 

' ' 2 
I ~, 

1 ' • ' 

A Declaration _that ce/h ,a~ conjl,aeme+ :o! the App/ii:anJ si ce A~I 26 t' 
1996 ~nd continuing to lhe present llmi Without break and frderedey the· 
Superintendent of Prisons amounts to {nhuman or degradi · g punishment 
which the Applicant is guaranteed not i(o be subjected to b Section 5 of 
the Cohstitution of St Vincent and the ~enai:lines. _ i 

H I 

A Declaration 1ha1 the Applicant ha~~~g been kepi in ron-clad Jom 
leggings and hand1.. 1,rffs from August 2d 1996 untii the mon . of Febr.uary 
1997 continuous/v and wit,1 which he ~ad lo sleep and eat so bound and 
only relieved of these shackles when hf was allowed'a bat , amounred to 
torture or to inhi.man or degrading pi.nishment contrary reclion f 'Of 
the Constitution of St l(incent and 't-e Grenadines. , . . I i' 

f 

A Declaration that ,,he wkip or instruJent known and refe red to as t'1e 
"Cat-o-nine taib" J, no: an ins/rumen~ tJiich is· :gqlize,~ t the present 
time or at the lime <f August 26 1996 inj St Vinceni and the ren<1dines for 
the purpose of punishment of ojfen iers; aga/nst thf crimina a,u,f/or penal. 
law or the prison rules or regulati>ns i1 St Vincent'and the1· re{ladines1 

! I . ' I 
An order that the Superintendent of Pr;sons and/or ,. 1e Alt, rney General ·, 

• f. 

of St. Vincent and the <;renadi,'1es do Po/ comp,ins~tio~ in. .· mage.\ to the 
Applicant for the umawful assault I and. beallngs pr ered I y ,.,e· t. 
Superintendent of f'_risons, Bernard Afprks,.,.an, upon . '1th • n Au~us.! . 6_ • ' J 

7. 

1996 with a Cat-o-nine tail whip or in. rumenl, and ,jso fo his unlawful 
ho/din.; in I leg-irons arzd hand-cuffs., and also i. u 1/a ·

1 I extended 
cellul~ir confinement.)?. the periods me· ti ,ried ho/eil. abo, ;e . espectively. 

Alternatively, if !he Applicant prov~s to ~is court that~-"' a • .. ofto•tur~t~ . ~ 
other, cruel inhuman • ,r degrading ?atmept or punis · ent is 1ve: I . • > 
founded b:; or al the, instigation an ',order, of lhe' 1 (up rintendent · of 
Prisons, Bernari Mark'>man, demand is, made· that the Applicant be , 
awaryied redrefs and compensation as provided/or under A ficle 11

1
,0/ the 

United Nationai De(:/aration 41 the Preve'-f/.'on of C .me and . the 
Treatmo,t if Offenders Act 198:4f Cap 143 o/fhe Laws o/$,t Vi."lcqnt arid· 
the Gret,atl.ines ltevised ~ditim. }990. , . , · . ·· -~ p 

• , .. I 

8. Such 01 ders, wnts, or directhns as may be necessary or propriate' to · 
secure redress by .<he Applicant for contraver, !ion by the R spondents ,r 
either of them <~/·the F.mdamental Rights and Freedoms aranteed to 
him by section 5 oft~ l onslitulion of St Vlnce··t and the Gr nadines. 

' I 
I 

THE FACTS . . ,. r .. ., 

,. 

I • 

l 
), 

The evidence in the vario·1s tiled Aff,davits lnay be summarised ~ foll~ws. n\ A Jplic~, 
Reynold Peters (hereinafter Mr Peter~;) is 40 years old. He i:; servingra tem1 1>fl~ ycarsf 
imprisonment for mandaught,:r, imposed on 12 Jun;c 1988, ·at the Stat; Pri,on for men in· . 
Kingstown. On 26 August J 'J96 he is aqeged, to h1· e ass!lulted Senior~rison Officer Linus 
Goodluck. To be specific, he is said to have hit him i the back of pis h~a . with.Ji 3 foot lengf 1 • 

. . 
of 2" x 2" wood, rendering him uncon-1cious fol- sev _ral hours. Even ,w: le Offi~ Goodluc.k 
was unconscious and being dragged fro n

1 
the prison, t1f r, Peters pursued m with the len~ ot; I ' 

wood attempting to strike him again. There is no 1suggestion that he ~ucceede~ in ~ttikin& , 
Officer Goodluck more than once. Nor is there any indication what spark~ the ~sault.. There .ia 
a ~h~g~ of assault causi~g ~ctual ??dil~ hann .~till,pepdi?g in the Magisur,tes Court ~elating to, ,. 
thts mc1dent. Mr Peters IS hable, tf he ts convicted 1fth1s1charge, to be srntenced t'j> a lengthy. 
term of imprisonment to run either co111.:urrently with jr,cpnsecutive L9 the qalance of the tt:rm he 

is still serving. • t I l · I 
On 26 August, the day of the L~ddent and immediatel~ after it h~.occurrek the Applicant wJ · 
ad~itionally, charged as a re~ult of this incident with vprio~s contrav~nti~nf of scctfo~ iS? ~f the · 
Pnson Rules. The actual assault on qfficer Goodlu;!k ~d not fonn P3.f of the· t~,1p:mary .~. 

j . I • I 

.r 
. I 

I' 

I. 
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charges brought under the l'ris,\.1 i{ulc,. Thal ollCnc~.l.r uss:iull i's hcing dJalt with .t,y the polil 
not _the prison authorities, an~ ,s sliU he lore the Ma4istrate. The <.~iscip~nary chargc

1
s brought 

against Mr Peters under secl\on 50 mcluded, under ;paragraph (a) disobpying a lawful order~ 
under paragraph (d) using alni::ive, insolent and thieatening language f prisol' \ta.ff; under 
paragraph (k) being in possession of fl, piece of w~od Jvithout authorization, and 111\der partgraph 
(s) offending against good order ai.d di:;cipline. t · · 

I ! 
I I ' ' ,f 

The above charges under sectio 1 5' 1 we~ heard by the jsu\,erintetiJe,,t of~ ··sons on the
1 

same iay 
as the incident. The Superintendent found Mr Peters guilty of the .1bove di ciplinary charges. \s 
punishment the Applicant was ordered to recei, ·e 1 fl sti;okes with a C t-o-nine. tails.,. an,. to 
cellular confinement. He was placed lying on his stoTach on a oench wi :.i:,on stays to each pf 
his legs to keep them in plr.ce. His hunds were handpuffed. A1 hood. w . pb.ced ove1 bis face. 
His back was then exposed. The flogging with 10 strofes of the Cat-J-nin 

I 
tails was then c'miell 

out. . . ! · . . . 
I 

, 

.-

Following the execution of this p~ysical punishment k'ie f pplicant w~ ~ aced i1
1
, a s,ngle ie)~, 1 

where he was still kept at the time of the hearing od this applica' on on 4 July 1997. He is 
confined to his cell '- onthll,1ously. allowed out only fqr a short pen id ~ac day to shower. rhc · 
evidence in the Affiqavit ofthe Sup1 r. ,tendent is that ~i; cellul~ cd1f1m: ent was for a tw',lfold ~ ·,· 
purpose, to aid recovery from the flogging, and tQ forfd part of the puni. ent for.th~ th •,d1 on . 
the lives of officers, including that of the Superinten<tent. The Appli\!an must have i,:covered 
from his injuries ftom the flogging by this time. · ·-1e mllst, !therefor , be still'1in sdliyay · .• , 
confinement for the other remaining rt:ason, as punis ~nt. · · · 1 

• · • , 
1 

( 
~ ; ~ 

He was for some n>onths kept in ~is single cell in r traint. That is, he , as ker,t shackled in 1 
solitary confinement in a singl,;: cdl. He had lo ea and slee11 bound 'th foot-leJgir.gs and . 
hand-cuffs. These slu.ck' .!S were som~times ~~lnove for sh,prt periods o ; time, '.for example, 
when he showered. Ml" Pete1s as a result of his ntir, 1ously. being . ~ed lid tJlffered 
abrasions and contusions to his lower legs. Finally, o 10 Januazy 1997, ·er an intervention by 
Mr Peters' solicitor to ::he P1 ime Minist•.!r in 1 tis capaci as Minister of Just c.:,, the shackles were 
removed. He does not appear stH i to tlc ~hackled. ~n he , pp eared in C urt he was .nchained 

! 
and accompanied by a single Pris0n Of1icer. 

' t I I 
• 

The evidence of the Respondent Spperintendent of Prisons is that the Mal :prison in St Vincent 
where this incident occurrei is severel:1 overcrowded with v,~n,over 380 risoners d'9_ngregated

1 

I, 

at the time of the incident in ,1 space originally designed for a fr~ction cl>f this q•..µnl .!r .. f\~ 
described the atmosphere i, the prison on the hay· of the incident as bein "rife for a ~i ;,t". • H~ t 
explained that the actions of the Applicant on the day in que:;tion fueled rn already tense 1 
situation in the prison. The f:uperlntendent's evidence is that he did wf1t

1 
he,did in order to . 

contain the situation in the Pr 1:..on. I accept that1 I also accent as fact the tatement made at lhe 
bar by counsel for the Retipc adent Lhal fo~ some years no Hoard c;>f Visit g Justices- has bet' 1 • 

appointed in St Vincent. Neither arc ,vty ex of1'cio Visiting Justfccs call d upon tQ perform at 

' . 

the Prison the duties of the Board. ' ,. f . · I · 

Counsel for the Applicant urged the court to declare that an order for flogg g w:\th a Oat-a-nine 
tails by a Superintendent of Prisons in St Vincent is, unlawful, and is also • ,constitutional in that. ,. 
it amounts to torture pr inhuman treatment. · Furtheil

1
it C9ntravenes the .· standa,d~ for the 

treatment of prisoners, which UN ·standards form p rt pf the statqte la ·• of ~t .Vinoent. He 
submits that the Cat-o-nine tai Is is not an instrume j' that can in St Vi 'ent be usetl by "! , 
authority or court at any time. . "Jnly a caning, according to the Criminal . ode, can, ~thin 
limits prescribed by law. be administ, red as co1loral, punishment. 1 He urges that 'th 
Superintendent of Priso_ns he~ nu authority to or~er tije administrati~n ~f porpo~'al pwlishm. ent, 
and acted unlawfully m domg. so. .He submits fu1ther that when a +entence ·of,porporal 
punishment is imposed in prison by the Visiting Justic~s, tlie Visiting Justiqe~ act a, dcouit. As 
a court the Visiting Justices are restritted in the fcjms !of ~rporal' punis -nt the~ can apply to 
the forms allowed to any court .. N,) coi1~ is empower¢d ~9 impose a flog~ ~i "'.i~ a C~t•Q~nine 
tails. Nor, he urges did the Suoe~intendent have .the ,utJiority t< impose · litary confmem~~t. 
Holding a prisoner in shackles Jor 1110

1
n1l11 after month, be submits is 'simil ly against the pri m 

rules and amounts to a form of tc rturc· outlawed by the Constitution. H · urges that not o 1!y 
. I t ' • 

1 '1 
f I ' 

I 

:• 
... I 
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should the requested declarations' be, gtanted, but alsp, an· amm''lt of co'njipensation that w, ,,Id 
send a strong message should be awarded. . ! . I . 

I. 

Counsel for the Respondent Attorney lleneral u:ged Jr.l11~at thi~ was a p~li-: la~ a"~,;;n. This 
was not a private action claiming da1 nages, so that the court had no a 1thoriljy to award dam~cs i r 
it should find that the ilCtions of the prison authot\ties complair,ed. o were :mlawful. He 
submitted that the use cf the Cat-o-nine tails in priso~ was lawful aud ~o titutic ,al i'.' properly, l 

and lawfully ordered by the Visiting Justices. It w¢; a form of pm1is ent-pn:sen ;d' by tle. 
transitional provisions of the Constitution. As such, i• cou.J not b(.' u. con. ventibn of sectiod5 
of the Constitution. He c9nceded that the Superinten~ent had no n 1th0ri . to or~er the flogging . 
with the Cat-o-nine tails. That, he I rl ,~d, was a matter f ,.. Mr Fete. ; 1(j t . e up if he wished in a · · ,. 
private suit for damages agair.sl the Superintend~nt for the tort ln assau t. He Qrgq~ tl:llt the' 
Motion should be dismissed. Counsel for the RespoIJlent Superinten.Jen of PrisQns''ass.>ci\te.d · 
himself with the submissions of cour...,el for the Attoiw:y. Qe,ieraJ. I mus indicate 4t ·,his,ppint. 
how grateful I am to bo1h counsel (;)r their diligent·f ~7searcp arid helJifu ~ argume~t ·b~fore}the ·• .·,,. 
court in support of their clients' pos1l1ons. Counsel or_ the Respohdent. ttomey General was,_ 
particularly to be c9mmende<;I or the able way that h responded in assi ng the pourt with his l 
argument at very short notice. . , / . , , ·, . . , . . J, 

Let us now look at thele,.al ins1rumt nt\ that Here disc~ssec in the ar~ume · .~ \\ 

THE LAW 

t . . . . . 
In St Vincent and the Grenadines, since 1966 c rporal punisbment · a sentence 
of a coun has been :.everely res1 ricted. The lo title <; f the above ~clinance '1: · 

"An Ordinm:ce lb aho/1sh sent4m:;es qf.flogging anci whiP. 
1

}ng as l • 

sentences OJ· Courts; to confer power qn courts tu order j eniles ~1 
f 

to be c<..nea' or con1:ic1ion of certain vffenses;. and for p. ·rpos,)s 
I ' connected there w1 th " 

1 
I 

The Ordinance provides, inter ai ia: , 1 - • I _, 
;_ No pm·on shall ~e sentr!hced by.a court to_/toggi➔g; and_•._: 

4. 

5. 

13. 

so far as any law or any provision of a~v. law ronfers 
power en a court to pass a sentence of flogging t shall 

. cease to have e.f P:ct. . · ' . 1 . .
1 

No pers~n shall b' sentencedb a court ;o whippi i ; a~d 
so far as any law or any prqvis,ion of any faw . 'fifers ' 
power on a court (O pass a se~tenc: of w~ipping .. shall .. , t,. 

cease to f.ave e;O,•cf. I ~ ' 

Any co:>Jri befori which a juve,rile offender is convz t, ·d of r' r 
any of the o.ffen::,es mentio1rd·i~ th~ Fir~t'ScheduleJfO th!s 1 
Ordinance ~hall have power to order hzm to be c ned m 
lieu o* or in addition to -dealing

1
· with him in ant other ' I 

'J I I • • 
manner i 1 11, zich (he court has ppwer. to deul w(th hi . 

I 

The following Or,linances f ~ repea~ed:- . •. ,,
1

. • 

(a) The Flogging Regulation ()rdmance (Cap. 12 · 
(b) Fhe Laws (Corpor,ai punis~ment) Revisio1 Ordnance, 

1941" 
1
• . . l 

I 

' 

\ 
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2. 

3. 

4. 

I • 

! 
, 5 

I 
Corporal Punishment ofJum1iles Act. Cap·123 

..J The long title to this Act is 
I ' 

"An Aa to repeal and 1e1 1lac~ the law fe~4 ing to :orJ ,;Q/ 
punishment ofju 1eniles". · ~ · · . 

' l! I . 

It came.~~to effect ,m 25 January 1983. This Al prov.iqesi~tcr a~ia: 

., 

"5. , Where. oi, conviction of an offen~e punishable by ca ing, a 
1 court ordas ,. f uvenile oJJtzder to be caned, the num er of ' 

s1rol-es which :17a:1 be or~efed to ~e admfmstered in r spect ·. 

ordtred to he administered shall e sp.:cffie~ in the orcrr. . 1' 
of a11y om. ojje. ic~ shat! ribt excef d tl1 •Jve, and the n mb£:r ·· • I 

7. Caning sh:ill bi admmistere~ private 'y, on the bu~ocks, · 
with a light rod or cane of bitch or tamarind or [other 

twig. ,, . t I . . I . • • ! . 

Criminal Code, Car _ill 1 I \ , 
I. ,. 1 
I • I 

r 

This Act came into e1 fect1on 30 nctobeql 989. 11By its long title it islexpresse
1 
fto 

be an Act to amend i.nd codify the criminal laws or St VinCl;nl and tbf Grenadine:;• .. 
and for matters incidcnlt I thereto. lt provides, niter alia: . 

I • 

"23. Su.bj.ect I< the provisiohs of }his C'~de.anJ of any other aw ~, 
in force "elating to the juristlictio of particultir covrt , the · 
following kind'i of 1 >unishment m bf! imposed l}y a c rt · 
on persons convic1t1d of offences: I 
(a) death i 

(b) imprisonm,:nt 
(c) fine 
(d) · payment of compensatio' 

1 

(e) finding secu~[ty to keep tf;.e peace ... 
(j) proba1ion .. . 
(g) forf,!ilure of articles involi1ed in the offence 

. . ' 
(h) COS.'S \ , ' , 

(i) m the cas,! of a male p(rson of any ~ge; 
corp·,ra/ pimishment in a,.cordance with the 
provisfonp· of the C°l'poral Punishment of 
Juveni.es Act ... " · · 

f 

The Constitution / 

I• 

. ... '" 

. I 

.• 
t 

't 

The Constitution of St Vincent ~nd the Gren.idincs c1U11e into effect o~the.26.July , 
1979. It provides inter alia: • f , · · l . , • 

. ' \ 
' 

"5. No person shall ,'-ie subjected lo lo*ure or to inhl man r 
degrading punishment 01 other {.'i~t:h?] treatment: 

'I 

SECOND SCHEDULE ; . I 
JO. hothi~ir contain, u , n or done undJ t ~• 11uthoritl' :V-an* law . 

shall be held IO be inconsistent wtth ,or in conlrawmtion of 
section 5 tif the c.-,nstitution to t~P exte1,1t that the l~ in 
question authorin:s the inflictio' · of ahy dqscr;ipl,~: of 
punishment that was lawful i • St Vincent and : the 

. Grenadine~ immediately before 2 th October 1969 eing 

: ! ' t . . 
\ ., '' . ,. 

t 

. ,. 

1 
). 

.. 1 

. . 

'f. 

,. 

I, 

'f 

,. ' 
' , 1 

1 
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5. 

I 
6: r . I 

the date on wht.::h St Vincent , .. d 'the 'Gre~ud.i.nes ecame "' 
an associated Ji ate).,, '. ·, • . . · .. . ' 

·I . 

Other thru: the appan. nt typographica) erroJ~r the missing wo 
provision in S\!cti.un 5 1>f th,! '-'~onsi:t,,~n is ~dentical to the s 
other Commonwellth C)nstilUtions. ·: • . ·. I . . 

"su~h'*, the. 
pmvisio~ 1 in 

'p 

. r . 
United Nations DedanatiQIU),I• the . )revendop"·of c--~JJ·1U...a.uWti-1UH.1UWW. Qf. 
Offenders Act, Cap 143 t , ·· · 

I I . 
!his Act cw:ne into ctlect ol I> ~1ay 1984. 1~ i~s l01 6_ titla jl says it is· an Act ~o 
mcorporate mto the laws of St Vmcent and th Grena-imes the De laration of the 
United Nations on tm; Preventir,n of Crime an~ the Treat~ent. of O ynders. . . • 

'1 f I . • l • 

By section 6 of the \ct: j ~1 f 

"Any person wh 1 - J ' 
(a) contrair1nes Arlide J.: . 
(b) ddes arylhing wMch may C(Jnstit'F'te participqlion in, 

complicity in, inc. t~ment to, or attempt to comJiit, . I . 

torture; or ,. 
(c) offends against Article 10, 
is guilty of an offence and liable to a fin ·of two thousand do lars 
and to imprisonmenl Jin· two ye'lr,s. 1 , 

II • , I • 

,.,.. h • ► • 

The text of the Declaratk n. as adopted by St vlcent and the Grena ·nes then, " 
follows as a Schedule to 1 he Act: \ , 

"Article 1 . I 
For the purpose of this Declaration, iort~re me,ans any bet by 
which severe pain ·,r s14fering, J hether physical or me ta.I, is I 
intentionally inflicted hy or at the inktigatian of a public offi ial on 
a person for such ,·,w1•qses as obtaining Ji-om· •im, or • third 
person, inform,at;on1or,confession, punishing himf1r an act e has 
committed or is SUJpec1ed of havr•1g ,committed, or intimi ating 
him or other persons ... T,orturef cons(itutes an aggravat and · 
deliberate form of cruel, inhuman or degradh1g treatm · nt or 
punishment 

Article 3 · 
·1 

No StaJe may permit' or 10/erate torture or omer cru" mhu an or 
degrading treatment or punishment . . J;xceptional , :,-c.,m_s flnces. 
such £l& a state of l '£ • or a threat pJ war, fnte, :,/al lJ litical 
instability or any oth<: r public emergenf f?1ay not be irn•oke1 as a 
justification of torture or other cruet inhuman or. deg <;Zding 
treatment or pullishmem. · 1\ · · I . ! 

1 
. ; · 

11 ' ' ' . 
I • 

Articlf 10 1 
1 , 

If an investigatior'i under Article <i or Atiticle 9 ~stab/ishes t at an 
act of t)rl ire a.i dejin?d in . .fllticle r appe.,ars to. have been ':' 
committ~d, · crimi. 1al J ro'ceedingl shall i be i tStituted . again .t the 
alleged ciferzder cr'offenders in accorda~ce with nqtional I .!. 

\ 
)· 

I I 
r 

.,. 

r1 ' 

> 
' I I 

: 

l 
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Article 11 j" . 
1 

• 

Where it is prowd that ,m ac .. of tortu~~- or otrer cruel, inh n o.r. 
degrading treatm. nt or punishment hds been com,,,itted, bf or at · 
the instigation of a p, blic official, ,1~ yictim shall be d(forded 

~.edress and compe~lati,m. in accordan\.~ .witJ. nationpl lawr, . 

~~, : r 

I 

I i I 

All of_ the ~bove law deals witf1 the position of corpo~aJ punishment in a 4burt. TJ-,.> p< .,itiqn .,n 
the pnson 1t has been sug ~ested by Cl)unsel for the· espondent" has alwi3-ys been ditlerent, a~ 
there are special provisions for corpora I punishment ii; prison. !he startinr1 poin muJt be '.the: · 1 

6. Prisons Act CaP. 281 
. I· 
i . , I 

This Act came into effect 011 IS l,·~hruary 1968_ 
I ~, 

· It provide;, 11nci ulJa: 1 , 

I 
n ,. 
34. Any prisoner who 
(a) mutinies, or inc:i1es IO mutiny; I 
(b) 
(c) 

escapes, or attempts to escape; :t I 
· takes par.I in any gross perso':f'!_ violence to any mef(lber,of 
the prison stqfj Gr the medical f.,rliaer; · i 

( d) aggrava~t:dly ur re/Jeatedly assar Its anothe_r prisone1 .. • " 

of two visiting justices appointed undftr section 43 ·<Jr of pne ex 
1 

and is.found guiity ther~·,y on an inquity be.fore a <101;rt fOflJJosed 

officio visiting jU~ tice, S•i/ting in prison, SUC~ COUrl may imp Sr any r' C 

or all of the following punishments~ . f , I t 

(a) reduction oj diet tq No 1 p~nish~en~ diet ... 
(b) reduction o,I lief tp No 2 punish'flekt diet,: 
(c) suspension l1r µo,tponement of4ny privileg ·s '.: 
(d) forfeiture of remission f<'r qrw period not excee ing 90 

days; l · • 
(e) 

(I) 
(g) 

cellular confinemJ?nt for a period not excqedin~ 14 ~ay.i ... 
or 28 days; ! 

stoppage of earnings for .a period,... · . ; , 
in the case of the offence of m.utiny or the incf.tetent to 

mutiny, or ~nki11,: part in any; <f~r,11/t or _llllf'ch . n an>'.. 
. member of the prison staff orteuical ojf cer, c rporal 

pun{shment. · • ,- . 
•: •• I 

. 
I 

I . 

35. Where any J risoner commits a~y gr11,v; or minor prfi1on wfenft? :· . ~ '. 
then, , on such prisone, being found ~- lty thj'treof orl ! an ·· Jiquiry 4 

before the SuperintendP-nt, the Superin~,ndent,may· imp_-;'se any or . · 
all of thefollowi~g punishments: ' · · 
(a) ; reducti<m of qJel 10 No 1 punish"lent diet ... I· 

(b) reduclion .,f ai<ff w No 2 pinish171ent diet.,. 
(c) s;ISJ msion or po.\/ponem~,Jt of a*y privi/eges ... 
( d) fflrfeilure ,f rei 1i.~sion. 1 

1 . . 

; . I • , 
36. (1) Where , nrp&al punishment is impo ,ed under secfion.-~4 ·. 

the number of strokes shall nqt exce,id, irl the ca~, of a 
young prisb1t,'r. I 0, and in the !ca.ve ·or any other ptfsoner 

I I' 

18. '· • 
I I \ 

, r I r 
(2) Corp.,oral J'~nishmenl shfll be injlic~ed b~ I su~h • . 
instnment and m sucfl mann~r as may be speci.fied in 

Prist 1n Rules. .I "i 
.I 
! 

,r 

• l-

,. 

i .... ,: 

1 

,,I 

I , I 

L 
I l 

II ,, 
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l 

l I 
8 : . ·. 

.. I \. r I 

'1 f 
( ·. ". 

l • 

40. A pris,,ner may. 1.·ithin -18 huur1\d· the tit.u.: al wh1ch the 
punishment way ordr:red. appeal in wrfting to the Visiting ·'ustic1rs 
against any Se'ite,1ce imoos~d onlhim vr the Superinlendem., • 

... . ·1· I _, 
1 · . ~. t I 

43. (]) There shall ,;e, in respect o$ach prison, ~ Boartl of · 
1 

· 

Visiting Justices and the <!iover or-General may apf?oint 
for such time as may be specifie in the appoit;1tmen1J such 
and so manyjusiices of the peaqe to be memhers ofiuch 
Board. . \1 . i 

(2) All judges q/ tJw High CoJl~ mag/s1ra•es, i~lud~g 
additional magi.ilrates, shall bf ex officia visi-ting justices 
for each ·c { the prisnns in St Vinferit and the 9:enad1rzes." ... '" 

'. • I I The Prison Rules , · ~ · · . 
t j f'' l f 

The Prison Rules are found at the back 1, Cap 281 in what is caJ~~d B09klet l. 
They came into effect on 2'. J F chr~ary l 9~or ~e relevant provisio~f are=., 

1

• 

1150 oa.r,r. I I I . . i . . 'JJences. . 1 · . · , . • 

A prisoner shall be RUilty of an offence '(lgainst disdpline if e: 
(a) disobeys any lawful order of 11,'~ S·-1,perinkfndent or of any, · 

other member oflhe prisoh stqbjor any prison rule. . 
I 

.. ~ses any abw·n,e, insolent, thr~atening, or ot.'ier i roper (d) 

,I 

'f. 

la>tguage. 

1

. 

! (I) commits an;,, assault. '( 

r • I # 

(s) in any way off,,ndv against good order and d ,·qipfn . 
. I • 

51. lnvestigatio.11 of offences and dwart/) by Superinte~den. 
(1) Save a~' provfrl !d by rules 52 J,Vld 53, the Superin~den: 

shall investigat'! every offe~ce a raznst' disdipl(~e. ~ may 
determine there:. ,pon and make ~ne or 'more (}f the ards 
provided ~n secti,m 35 of the Act, · · 

52. J~v~~li/ali~n and aorards f•Jsitinf justice~ 
(1) Where a /Jrisv 1e•· is reported for any grave prison 

,1thtr tha.i the <?/fences provide4 in section 34 (1) o (3) of 
the Ai:t [.Note that sec ion 34 oj the Art is not divid d intQ . 
$Ubsection:} for ..vhich such award as I iie Superinten~ent is · 
authorised' to make is 4eemefi insu.fficien~ the 
Superintenddu shall, after inve.sjt. igatio, '. rep(>Y't the .. erice 
to the Boardi of Visiting Justicd or to .m ex officio f~iting 
justice. Two visiiingjustices or pn ex officio visiting justice 
shall inqtfire inld the report and shall determine t~breon '. 
and. wy make one of the a'war~ provided in sectio134 of ~1 f 

r 

~A~ . I 

t ' • ~1 • ' 
53. Espec'iaily :rave offi•nces. 

1 
~ · · . : ~, 

Where a prisoner is n'. nrted for onei o.( the follo~1ing o :ences. 1 • 

namely: . ,. ; ] 
(i) mutiny or incitement lo mutiny; i 
(ii) gross personal violence to any !member of thl! prisor, staff 

or the medical o.f/icer; • . l' .
1 

I 

• If 

• l-

... 

1 

. . 

,. 

I 
' ' 

J, 

f I 

,. 

L 
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t ' 

the Superintendent shat I f:rrhwith- re;1rt the same to the B~ard of ~ : ,. 
Visiting Justices and t» o visiting justidf[!s, or an Ex <?flicio y.isiting · 

' I , justice, shall inquire into the charges qn oath and shall determine 
thereUJ?On. and for thi:, purp ,., ... niayliiiiake one lJI' more~f the 
awards set out in secliun 34 of the Af ;· and in th,e case of ma:e 
prisoner may order, s,1l•ie~t to the re (t<'tions impos,,d by f ection 
36 of the Act. corporal 1mnishment in ddition to f>r ins/ea of any 

'·, such awards. · i. · .. 
\ . , ~: ·., t . 

54. Corporal punis/1m1mt ·• ~ i 
I 

r'' f 
(5) Every instrUffl£'nl used ./j>r .' ihe. infliction of cl/pora/ I 

punishment shall be of ,a filf~rn approved · r the 
Governor-G~nerai. ·' I 

•.: I . . 
' 57. Mechanical restromts ! 

(1) Mechanical res1,·aints shall no;:be V$ed as,a punish'Jzent or 1 

for any purpose other thbn safe custody during rfitr.ava/, · 
, I 

except on medi,:al grounds bj direction of the medical 
officer, or in 1h1'. circumstance~ and under u•e co itions ' t 

st'lted in the Jo/lowing provisos t,f this rule. · . • 

When ii ap,_,ear,· to the SuperJend m that it I.-~.~ essilry., 
I t' (2) 

prevent him iniuri1:zg himself or others, JJ; da aging 
· to place a prisoner under meclnical restriJ I/ in o _der to 

. property, or :, ,•ating a distu l nee, t~e ~uperm ndent ,., 
may ordt1.r him to be place 1imde 'mechanical rehrai . t, and ·. I 

' notice 1.1erecf :·hall forth~ith!i he gi'.'en to · the · lsltin!: 
,1 

justices and to 11,e medical of/ic 
1
\ · ' 

1 
. t, ., . , 

l ' ' ~ 
(3) No prisoner 'ihall be kept ~nder mechanical r train! 

I longer rh m /.1 m·cessary,i r a longer period than 1 hours , . 
unless ar orcbr ;n writin from: a justice of the peate who . 
,s 1, member oJ/he Ba. d of Visiting Justices is givtn.':. 
1pecifying the -::a use thc:rtof apg the ime during wh ch the 

,I . ,. 
J1ri.:orer .'s' to be so kept, which"()rder shall be prese Jd by 
.he S1.perint,•11d,·•11 as ris warranL 

. . . , I . 
58. Temporary cot;finement · . ' r 

The Superintendeni 1'za;, order any refractory:<. · violent prisbner·to 
' . • . I 

be temporarily confined in a special c~/1 cert.fled /of ~he p~,;pose 
r in the same manner as cells to which. rufo • 9>- applles, f~t no 

prisoner shall b((~conjin.Jd in such a eel/ as a punishcnent drl after l • 

he has cease-/ to he nfrm:tory o~ violent. j ~, f 

166. Restraint. 1 
1 

~' 

1 

(1) Jf'thi ~ uperintendent reprfsen/3~ to a membej of the Boar4,, . 
that he or the , • ·edical o'fficer ! has, in a case bf gent . 1 • 

necessity, put a ,-: risoner 1-!!1derl mechanical restrai~t, and t' 
that it is necess,1ry that the prifoner be so kept fo~, more •. ',' 
than twenty jc)U1 hours, such rtzember may e1uthor4fe th~ 
continuance of that re.vt,:ainJ b~ order in writing, jwhich 
shall ~pec_ify. the cau~e thereof.,~nd »he ti~e during J ,vhic_h 
the pnsoner 1s to be so kept. · . · I 

f I 

~ r . . . 

(2) If the Su[, erinterident represent-s to. a member of the '{Joard .. , -. 
that he ha; arrange.ifor a prisdper t0 work tev,pord('ily in 
his cell and not in association, sl,ch member m'qy autf,orise 

I 
. I 

·, r'f. t 

/1 

. I . I 
.1 

. 
~ 

( 

.,I 

1 • 

,. 

.-
I, 

I ' 
·, 

l 

. ,. 
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.~ 
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.. the arrm,~<1n,e111 hy order in writing, und .\'llCh o,Jrr may 
be renewed/nm, m, inth Ju monlt'" : 

The . ~hove were the ~rincipal. piece~. of statute I~~-<: br?ught ~o ihe · a~ention of tile court. 
Add1t1onally, the Applicant produced two cases one on floggmg and th;: oth ;r Em ~llular .
confinement from a Commonweal·h country, Zim.l,ab~e. · 

1 
I 

. I : : 

In the first case, heard before 5 j~ Jges, 
1

S y Nctibe 'a*d bthers ] ')87 (2) 4,R 246, the' Sup1 .:~uc I 

Court of Zimbabwe considered th~ c~n tention that the imposition of a senttjnce of whipping 1 on 
the person of a male adult offendc~r is an inhuman or ;degrading punishmept in contraventio of 
the Declaration of RiQhts contained in Lhe_ ConstjtJtion. of Zimbabwe. Thej~acts in the cdse were 
that the 3 appellants had been convil:Lcd on sep~ate occasion~ or cruell

1 
reping a· n~mber bf 

children. They were eac'.1 sentencec to terms of impr~sonment and :t whiP,ping as autho,risfd by 
law. The Supreme Court considered the variou~ stat~1es that permitted a !sentence of whipping 
by a court and also um1er the Prison Act as a disciplinary measure-in c;:~rtain p' ison offences. 

Dicta and quotations from v_ai:ious _studies critical ~t: whi~ping _ ~ere· q¥oted ~)pre 1i_ngly F, 1 

Gubbay JA, who gav.e the dec1s10n of tile Court, to the;rolk, .vmg efl ·c.: j 1 

: i 
I I 

From South Africa, where whipping,, ·ts not susceptible 

1 , I I . . . r,. 
"whipping is a punishn ient of a particularly self ere kind. lt is i •r~t, l in its ,:,ai}r.:e I 
and constituees a severe assau, upon not only ( e per~on <>(the rec ient but tJpc.n., ~ 
his dignity as a hz. man being. '.' \. , · · ·' · . . _ 

' . ' 

,. 

And later: 1 

I ~ I 
" ... the degene .. athg and brutal punish~ent o jloggi~g with a wh, or ct;me has 
been abolished 0( grec.tly r. ·s""icteu.' /n oper. lion rz alm(!sl the hol1? civili~~ 
world." 1 · r I·· 

! 

l 

And, also from South Africa: 
I 

"The use of c011Joral pw;i.,·i!111 111 is hased on }ear ·which hreed~ rbsen_lment and ! 
hostility towards the society tJ·at uses it. Such trea ·ment•l{ebase~, not only the 
individual, destroying his digniiy and selfrespe.ct, bul. ds,.o the soc~ie{JI that perrn_ils 
it . ... Corporal punishment not only brutalises the individual but t ds to weake·~ 
the sense of shame < n w~ich th,, hope c( irrJprovement depenas. en that /itam 1 -«· 

is destroyed sociel), has lost an important chance to reclai. n. that in ividual. " -1 f '. · : 'f 
And, quoting the report of t 1e Cadogan Committee 
punishment in the United Kirgdom in 1948: 

1 
which led lo the laholition of corp~ral'. 

• I _, 

• f' 

I . I 

J. 

.. 
"In its own interests society sfi ould in o

1
ur vi~w, i_ be slo~ .to_ ~~hJf ise a fMrr, of , 

punishment which may degrade the brutal man still further und m~ dep~iY,e the_ t 
less hardened man of the last remaining traces of self-respect. ;As applied _to 
adults, corporal punis1-iment is certainly mor~ degrading than a1'V of the other 
punishments r~cognised_hy the ,:rimin,11Naw:" !' j:, · 

,. 

And, from Australia: · 
11 

1 ~ ' 
"Corporal punishment /.rutalises the prisonet aild _exe,,;,tioner a/f .k It breMs 
hatred and bitterness, i:proots personal dignf ty, and frustt,ates qny attempt .at 
social re-adjustment. At the same time it arouses among· fellor" prisoners a 
community of interest against the prison regim~ and a sympathy wiff, .·ts vic'infs'.'" f 

; · . · · · i I 
Gubbay JA described the basic me·min~ and purpo~e o'f section 15(1) ofth1'Zimbabwe~ 
Constitution in these words: 

1 
' •. . 1· • • · . · · 1 

"The raison d'etre _u~der/ ,ing sectio_n 15 (1) . is no~~ing ,_es~'. · tha~lthe dignity. of 
man. It is a provlSlon that emb~dies proa,a ,and idet;zl~stlc notz, ~s of dignity, 

• I 

't 

I. 
I l 
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I 

1 r 
11, . : ,; . 

. I : , . • 1·' I : . j 
humanity, and decency, af ainst which penal' mks'tlres ·. J-io~ld be -evaluated. · It 
guarantees that the power of,tlze State to punish is exerc 'sed with n the limits of 
civilised standards. Put1ishments whici a,ie inpompqtible wi] the e!olving 
standards of decency that mwk the prf>gress t?f a maturing so iety or w!Jich 
involve the unnecenary and i,i,anton infliction of pain are r<fpU rar.t. Th~ µ 
penal!Y . that was permissi~.1e at one time !n our histon is npt necessarily ·, 
perm1ss1ble today. What might not hav.e been regarded as i11humal'( or de1, ,.ading 
decades ago may be revolling to the new sensitivities which <'triet;ge!as civi, su'i nf 
advances. " · · 

' ! 
., 

In concluding that_thc_ whip?,,i~g each appel~ant ~ad _been ord:red to !~dve ~reached section 
15(1) of the Const1tufton of Z1mbab· \. as constltutmg'a Jumsluhent whi<.h in its very nature was , ·,· 
both inhumane and degrading, the Court of Appeal reliF! upon the h,llowin adverse f~tu ·JI 
which are inherent in the inflict ion of a whipping. Thep- were: . . ' • 

. • ... , \' . • I I . IJ • t. 

"l. The manna in which i! is administere4 ;It wa.r reminis,:ent'ofjloggir,g,at. ' ,, .1 1 

the whipping po::t, a burbaric occurren'(:e particularly prev lent a ce.nt'fry · 
or sq past. It if 1 punisnment, not ontyl inherently brutal an · cruel,,for its 
infliction is at1e11Jea by acute pJn an4 much .{JI ysical su :ring, but ·one 
which s:riJ ,· the recipio!I of all,4gnily ~nd self--resp(!cf. It . re.'entlo.ss in 
its severity and i~ · con. ra',,, to l, 1J traditional zumaniry pract sed by' ~lmdsi\ 

2. 

3. 

4. 

the whde of the 'civifoed world beirl,J incompqtible wit lhe evolving 
standards of. lecency. 1 ' 

By its very natu/11! it treats ~embers Ji the human race•a non-humans. 
Irrespective of the o.tfim ·e he has commVtteJ, ·11·e vilest crim al remains 'a 
human being possessed qf common hJman a gnity.' i Whip ing does nm 

• I T' \ . 
accord him hnnan .'illll/1.'. . . . > . r 

No matter the ix,em 'i regullitary s~feguards, it i.~ a pr ~edure / isilJ · 
subject to ab use in the hands of a sadistic and unscr~pulous \prison o1 r;cJl •. 
who is cr,,1/ed upon to 1dminister it. 

I ~ I . , 
It ls degr.ac1.in; ~ to both I he punished and the punisher alike. It cay~es the 

executioner, ar,d thruu}!.h him, society, to stoop to thr/ levei o the crin;,!nai. 
It is likely to generul<' hu 1r'ed against the prison regime in articular und f 
the system ojjustice in g,nera/ 11

• •· r 

l 

• f. 

I I 

I • 

On the question of confinement to a cell, the Supre~e Court of Zimbabw~ 
1 
considereg the issue. 

on an application for, redress under the Con:.;titution bf Zfmbabwe in th~ cas~ of ~ . 
Minister of Justice 1992 (2) SA '56. In that ·case the A.vp!icant and his twolco-accused haq been 
convicted of murder in attempting to hlqw up an A~C building in Zim abwe, and had be~ . 

4 
sentenced to death. Subse4ue111 ly. another person w4s fbw1d guilty ·of h ving conspJred wi 
others to forcibly effect the reka,e fron1 lcwful custo:~;f tl~e Applicant ancl his co.:accused an 

,. 

to remove them from Zimbabwe. Strict security me es were implenteI'ted. The applicant's 
access to the exercise yard wa:i reduced to half an how on weekdays •oniy. '. During thj~ pme he 
had to shower, attend to his laundry, wash his eating utensils, and swe out h .s tefl. t The 
Supreme Court unanimously fount' that such conlinetpen~ was plainly ofl;ensive lo notions of 
humanity and decency and transgn~ssed ~he boundfl.ries of civilised standards ~d invoJved the 
infliction of unnecessary suffering.1 Th<~, court unMim9u~y .founr, Gubba~ :CJ, as he rlow "a~, 
presiding, that the Applicant's cephvatiGm from access to fresh ,iir, 'sunligJit l:llld the ability o 
exercise properly for a period of 2., l/2 hours per day, by holding him in~ confined space\ JS 

virtually to treat him 8$ non-human and was repv,bnant ,to the attitude of c~ntemperary sbciety. · 
The Supreme Court found it lacked the expertise to determine th~ m~ximmti r'Xercise 'pepod. ft 
accepted that the special security cirr:umstances required special collfine~ent. · Howev~r, ,piey. 
ordered that the Applicant be allowed to exercise_in the

1
open air every weefc.day for one bQur in 

the morning and one hou: in th~ afternoon exclusive of the time taken ~Y'. ~im to. 1' 1the and for,· 
one hour each day on wet.kends and public holidays, ex~lusive of the tioe•tafen by _1

1

1im 1 _bathe\ 
• ./ \' • ! 

• ~, 

1·. 
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CONCLUSIONS :1: 

2. 

3. 

4. 

Applying the clear and unar.1biguous provision~,;fl' ,: Prison/\ :i°Jd the Prison Rule~ l't 
out above I find that the senten~~ of whipping 1b.y 10 stroke. of~ ~~t-o-rune tails or~ered . 
on 26 August 1996 by the Supermtendent of Pnsnns to be . Jm1us~ered.to the Applicant . 
Reynold Pe.ters was illegal. :'he Su~erinten~11t was ~de~,i~ .with minor ~iscip¥pary • .,. 
charges agamst Mr Petf'rs. lie had decided to.I.eave the more senoJs matter·oflpe as!ault. 
on O:ficer Go~dlu_ck. ~o thl:' . OllftS.. In. dc~ing ~ith Illllll~f dhtiplinary ~m tte~s th~ 
Supenntendent ts hm1ted to the pumshments :\ et oui atJ~ct.\on 3 of the Prbons Act> · 
These punishments do not include a floggingJ l!>r a whipping, or caning, or-any other · '

1
-

form of cori,oral punish nent. I • . ( 
I i .. . . ,. . l 

A corporal punishm~nt s ;!ntence is envisled hr s~6tion· : 4 0 ~- the p . son A~t i;. rel: 1t~o~ to . 
the offences of m_.itmy, escape,,aggm"iifd assitult, and the hke. ya court pons1s.tmg J. 
of two Visitin~ Justices qr O.le ex ofticio Vis¥ng. ustice is·autho ·~ed by secfi()n 34 LO 

administer corporal mn shment Even the Visiting Justiees cannot impose a s,cntenfc of 
corporal punishmem on a priso11er cl_ :.u-ged with the disciplinary of euces. ~f the type that 
Mr Peters was charged ,ith before the Supfrinten, leut. , [f th~ I isfting Ju ;tices had 
ordered a sentence of any forrr 0f ~orporal pu~ishm_ent admiµister~ to Mr Pet~rs on the 
charges that were before thd· St..permtendent that wou. J haxe been tin unlawful-setitence. 
When the charge of assaul~ comes up next to ~e deah with i~ the *'gistrate's Court, the 
court may_ well wis11 to c~nsidtr th~t the puni$hment -~hat was imppsed on Mr. Peters by, 
the Superintendent wa51 mtl:ntlcd tor the offunce ol the assault➔ land thali ~nl f~ 
punishment ought 1 .l be 'inllll:ll. d. But •1 fcavc! that mi!tter ill the hrds of ti ,e ~-fUrt thal, 
will hear the eviden,;e and have 10 adjudicate oih it. . ' · 

The fact that no Visit,ug Justices ~ave been ~ppoin•ed for a vei l~ng time, ·and, 3S a 
consequence, there W, s no Visiting Boar4 to ~npr.pve the S':_ntence ainst~Mr Peters do, , · 

' . 

not assist. First, only the Sur e{intendent can remedy this latk. A merno from the 
Superintendent to the Minister ,: f Justice ~oultl advise the Minist r of the vacanc;es ort ' ' 
the Board. This is the only way that· the Minister can know that the isiting Justice~ need · ' 
to be appointed. With the approval of Cabinet a list of' suitab~e. pei:sons would l1e 
presented by the Minister to thl! Govt!rpor ,Gefcral for the vacancies to be filled. The· 
Governor General woul4 not oll1erwise l<,now~that he is required to 1\perf9rm his statutory 
duty to appoint the Visitihg Justices. Wi h, the assistance of the Bar arid of the 
Magistracy the new D0c.1rJ cottld quickl p be made aware ~f their duties ~d 
responsibilities under th1: law. Even in the absence of the Board,11 canno!_h1dp bu~ 
aware that the Kingstov.n Magist1ates' court i~ acfQss the ·st;eef qom the Prison. Th 

,. 

Court House, with at least one and sometime~ 2 High Court. Judg~s in o~ce: is in the 
same courtyard as the Prison .. The Judges ard M_agistrates are all ex offici,o ~Visiting .-
Justices, and could be asked to deal with the rµatt~rs that r.«rquire under the ~ rilon 1'ct the 
approval of the Board. A · Board of 1'isiting . Justices is esstmtial fdr the ptoper 
fun_ctioning of the Prison. ·1~he Su.perinten~~nt cannot properly run.'1e Prison wjthou~ the , . 
assistance of the Board. i ne B,oard sanctions aid appr< ves or di;sapproves of var10us 
disciplinary matters that. th!.! Superintendent has in inind. The approval of the Boarl is 
the necessary warrant and authority the Superintenqent re9uires. Wjtho~t such aP.pro al, 
what he does with the best intebtion in th€! worfd is likely to be illegal: But, s~cond, anp· 
more important, thcr,· was nothing the Board could have done lo have made th.c poggin·g 
administered in this case lawfal. i . 't 

I 

Now to the main :iuestion that arises on. this M~~ion, _the constltuti~!ality o· thP. us~ i~ -~t .. 
Vincent and the G:enad~ne~ of tl1e_ Cat-o-nine tails. T ha~e no dif~icplty in .}·uHn.; that~ 
use of the Cat-o-nme tails m St Vmcent and the Grunadmes n this ~e last decade of tlie 
twentieth cent,1ry is. unconstitutional in that it contravenes ~e, tio 1 ~ bfthe;Constitution of 

• ' ,1 . 
St Vincent. . · : 

I l ; . f\ 
My first reason for sd deciding is

1 

thait I ·find that it. h, an\ unacc-eptab\.: (a) 

offence against' the diw.,nity of man in1\ ~t · V.i~ce~l and _th+ GrenadifleL . t ,. 

Section 5 o.:the Constit•Jtion prohibits· ; . , ., · . ". · ] . . • 11 

(i) torture; i ( 
I' l 

), 

I. 
I I 

http:ppoin.ed
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(b) 

'! J 
13 

i 
I . " 
I . I 
! 

'\· , 

"l :1: t r 
(ii) inhwnan l mnish~ent; ,,·j 

I• ',t 
(iii) degrading pun isl,. nent; ' ' i' 

. ' ... 
., > .. , 1\ (iv) inhu nan treatment; and I I . I 

(v) degrading trearn:1.:nt. l ' . ' 
I ! , 

Flogging is per·.ont1~d only wit a qat-o-nine tails. Su h floggin~ is 
incoi:npatiMe with t?e standard~ 1 f dec~ncy that Lre expecte of th~ Prison 
Service. .It brutalJSt s '1ot uLiy the perso·1 being flogge , btt:alsq1 it 
brutalis'es :he society that permits it. It: breeJs hatred 'and b~tt""mess o( th!\ 
law and of s >ciety. Flogginr with a Oat-o-nine tails mee151 the definition 
of torture found a1

. Artide I .of the UNI Deel: ration on thel Preyention of 
Crime and the Tr.,:atme111 of Oflcndcrsi This Decluratiop i~ a part. of d1c 
statute law of St Vi{lct 11L. Torture is ~here .defined as an~ act by whiah 
severe pain or suffe1,ng. physical or m~ntal, i . intentjonall~ infiicted on a 1 

person for the purpose of ... punisijing hi,:i. ,. Torture,[ it contixpies, 
constit~tes an aggrava1ed ~d deliberate form of cruel,! jnhumane·•o .. 
degrading tn :atrrtut or pumsru,ent. What may have bee~ acceptal'>le i 1 

the past as .. form of punishment for prisoners m: y not bei acceptab e n.1 
society t'>day. Today, let the Cat-o-nint tail whip of the Mr1e Pr. son in St'. 
yincent take is place in th~ p~iso!'}• museur.1 along Wifh• such ot~er 
mstrwneq.ts as the rack, the 1wh1ppmg ppst, th.; thwnb sere and the body 
cage in which rebelliom- West ln4ians '(lere once suspended until diey had 

l 

,I 

starved to death. 1 i • . 1 
• 

• I f 
I .. , f 

My second reason for holding that flogging in prison, even when ordered· . ,. 
by the Visiting Justices, contravenes stction 5 of the Cons ·tution is tliat 
flogging in Prison, even in ~crious'~es ~f aggravated sault bro~ght 
under ~ection 34 of the Prison Act, noi preserved eith r express!~ or 
impliedly by section IO of the transiti i1at provisions found at the Secohd . 
Schedule to the Constitutitrn. Counsel for the Respondents ubmitted that, . l 
abh_orre~t though the punishment of flot' gin_g with a ,~at-o-~ ne tails might l 
be m this day, the court Vl.ould be pre umtrig to leg1~lat~ 1ft the place pf 
Parliament in declaring any such punishment unconstitµtional. . The 
Constitution, he: rnbmitted, had specifi.;ally, preserved the ~u:tlshm-:f t1f t 
flogging in prison. as, il was a purishment lawfully in use; in prhpn for . 
serious disciplinar) orfonces before t.he ·date of the Aiociated State 
Constitution. I do not I agree With th\S submission. . e ·Corpoiial 
Punishment (Ab llit on) Ordinance. 1966 'a~olish<. J ,\ll fo. ·s of corporal 
punishment for ad11lts• as a sentence of a court. The dis inction that I 
consider this Ordinance made was no~ that .between a senteb.ce of a ·COur\ 

and a punishment in a prison, butf between the sentence of~ CQurt and. the 
chastisement of a child and additionally, in the •case-

1
9f S1Y111cent, .tl,t': 

caning of a juvenile offender. · If the l~gislature had ititen ~d in'; 1966 to ·, 
preserve +he flogging with a .Cat~o-nine tails of an adult. i: a pri, :on by · 
order of a court of the V 1siting Justices, the~ I have no doubt! it woul J ~1 re: 

1 
l •· ... 

said so expressly. [;ince the Corporal PunisJ- nent (Abo'il:101t) Act.qfl9~,6 I 
no court in St Vincent has been permitted ·to se1 ence ~y person to 
floggii 1g or 1to whipping. on!y to caning. In 1966 th1 ~uggi·. g, of an adult. . 

. . 

,. 

'\' priso~r by order of J ,y court had been ab'olished. Wl.e the Visiting ,a 

Justices sit in prison to hear a charge unlier section .,4 'of e Prisons '1-~t · t·\ 
they sit as a cot:rt. Ttfo Prison Act sayl so. The Visiting J!ustice;; are ri:> 
less a court when sitting in Prison tban~·1e·Magis~te'~ Go~ or the Flig.1 . · ~ ,. •., 
Court is a coUij. It f.: llows that the 1'966 A<:t abolisl.ea. !flogging .as a · 1 

sentence of a ccurt of Visiting Justice~ .. So that, when tlJF Pris;ons ~ct · 
camd into effect in ,i 968 and piorted to give the Yisiti1' Justio.:s.the 
power to impose corporal punis ent, ~at prov,if ion did nof, .. a. uth9. rise

1 

~e. 
Visiting Ju.,tices to orde, a forM'. f corppral punishment, e,~· er, flll¥ging or 
whipph1:g, • that , had earlier been abqlishe I. The fo , of ,~orpdfu\\ 
punishment t'1e co'urt of Visiting Justic4s were authorised to)tnpose w~en 
in 1968 the I- rison Act was p. ssed is Q?t spelled out. Th~t'~ ~s nq~ing in 

j. , I • 

. ' ' I 

i \ 
i r 

l 

I ' 
., 

II 
I 

,i 

I. 
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,l 

.I 

that Aot ~r in th~ R1.lc~ to ind~cate ttjat th · punishments ~f flogginlor, 
whippii~g 'JVcre btended lo be ~evived. !lt is possible that thfihteation ~as 
to pem11t a furm of canmg w1 nch had been preserved for ju ~niles. In the 
absence of specif : words in the Prison Act authorising e use ·.of ,le 
Cat-o-nine tails, 01 sperifically mentioning either tioggirrg·9r wlipping, it 
would be unreasonable lo find that thi~ 1'968 A.ct i,mpliedlr reiltroduced I 

the s~~cifically ~l!~cakd scnl~nccs of lloggi11g or ,<,,hippi~g_. When llw 
lrans1t1onal prov1s1011 ul SCCllOll IO of lhc '.':>~conu Scht:d~fe came n!llO 
effect on 26 Jul~ t 979 1t preserved de~criptions of nunishrli:nt that we, 
lawful befc ·e the date of Asshciated · Statehoodship, that! is, befo~; 2 7 
October 1969. On 27 October 1969. both descnpJions ~f florgin~ ~~d-'. 
whipping as a .;enteuce of a court had:been abolished sine~ the~Corporal 
Punishment (AboJilion) Act of 1,966, leaving only the sent~n~e described 
as caning for j .1vcnilcs. In 1989, circm\1stanccs unknown td us mo,ved the 
Legislature to reintroduc '! porpordi punfshment into-the ctnuft system .. The 
strategy chosen was to reintroduce c9rporal punishment jfor adults• "in , 
accordance with the prov~sions of the ;Co~oral Punis~e1t of Juv~~iles. f 
Act." The Corporal Pumshment of Juvemles Act prov1d~d fot: canmg. 
This method of corporal punis~~nt I for juveniles was: saved by .the 
transitional provision 1 (I of tht SeconJ;Sch~dule to the Coqstitution. jthe 
Legislature appears _to nave taken th : Vi$:!W in 1989 that '1te wording• it . 
chose at section 23{i) of the Crimina rcode was neceSSal')f' to avoid aQy 
reimposition of corporal punishment; far adults being ~eld to be .. in 
contravention of section 5 of the ConsvtutiOJl. Sectiqn 2~( ). provid.ed, in 
effect, that if a court in future impose~ corporal punishn:ie ton dll adult, 
that punishment can only be by a cani\1g ~ith a birch, .aiind or ·01.hcar 
twig. It cannot be a whipping or flogging of the type that PI'\ vd.led t 
previously to the '~orporal Punislme~t A,bolition OrdinaEe 1966. A · 
question wil I one d,iy arisr as to whether aµy caning of an a ult ~y way 9f 

' . 

(c) 

a sentence of a cour~ is within the ·constitqtio.n. T'1at questi , than:aully, 
is not before us coday and will fall to be determined bn anqther occasion. 
Be that as it ma}, i;1 1989 the Legislature reintroduced caning as a 
sentence for adults. It would appear that the . Prisons Abt had done d 
similar thing for prisoners in 1968. ' 

. I 
·, 

It will be said by the die-hards that the Cat-o-nine tail whip i~ an imoortant 
, I I 

• f. 

r' 

.-

tool for k~eping the prisoners ·cowed at the Mate Priscn. W!ithout i ,e fe-ru-. 
of the Cat hanginµ OVi.!f them the prisone·rs wi11 be more diffi ;ui°t to· I t' ' 
control. It may wd I lx lhat this is one: re. ,on why \' ,siti*g Justices are f 
not appointed and permitted to perform their duties: they iµterfere in the 
admin.stradon of the p:·;son; and make it r~Jre C<\tllP caJe1l cµid difficult to 

run gi'ven ~e ~ver~ro.w(!ing_ and h~~h c,mditions pr'.'Vff.ilinf Th~ .crit.ic:11 , l'( 
need to mamta111 d1sc1plme man ant1qu,ited and overcrc 1wdf. fac1ltty vl1U 
partia)ly explain why 1' e Superint~ndetf~ w~ iso quick to e the Cat c',n , 
Mr Peters ~ithout allo_'f\ling hin:1 the c_h_al:ce to ~ppeaJ co:fe ,ed by,_, sect~o~ · > .~ .·,1 
40 of the Pnson1 A.ct. I hit, the time wdl,come wh~n the very overcrowding . r 

in tl}e present ,Id nindcenth century prison will be thi basis fol' a 

constitutional cl :tlle ·1ge to a terr of i~.· priso~ent in sue '. a fac. ilit) as 
being inhrman itnd degrading, Jvhich; chaHenge;; wiJI at t e least cause . 
serious, en;barrru-sme,t.' It b 0pen to' our T.,egislature in , t Vincen\~to 
reform bw penal law to introduce a wi~er vw-iety of sentente.s that coµrt!\ 
can im:>ose. ff the c:mrts were abfo to impose comm.i~ty service, . 
curfews. home o.mfowmen~ and ~11 the lther panoplM ~f • modr'll 
sentences, in addh1on to the present ones of 1 ine and impri~oIUllent, then 
the prison populatiop 1 .ight well be reduced. If they cho~se I)ot · to act, 
then the court will not sit silently by while the basic tight ofour citizens to 
be treated as human

1
beings is denied. . . r- i ' r 

I ·• .I 

l 

. • . I . 
Concerning next thP. roJth reli,:f sougltt by Mr Peters in his' Motiqn, a decl'iration as (q 
the unconstitutiona1ity of the c:ontinuous shackling betw.;en Aug~st 1996 mo •~anuru-y' 

l 1 

. I' 
I • 

1 • 

I, 
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)· . 
1997. No authority on shatkling a prisoner for exter! Jed periods f~ produFed to me. 
Nor was any case from the < 'ommonwcahh Catihbcan produced to ·~e in suppol" or any 1 

of the argument. I ar iply \he la"' as set qut above to the facts 111 this ~ase and' :lm, .! to .llif 
~ollowin~ c_onclu~i01 I. Shackling is permitted ur1der rules :, 7 nnd 1_66 ~f the p ris1')h, Rules'' 
m very hm1ted c .rcums ancc!-'.. It may not be used as a method ofrJmsh .. nent under any 
circumstances. It ma7, nly be used to m?ve_ a pri~oner lro_m ,me pl~c~ to 'anoth~r o:, ilil a · , . 
case of urgent necess1t' to temp, 1rarlly restram a v1oleut prisoner, an~ many event for no' . 
more than 24 hours w.thout the Jrder of the Visiting JustiGes. ltaD!l satislied th:it in th~ 
circumstances of this case the sh,1dkling of the prisoner for a~ exten~ed period? ir1ch1,ding 
while he slept and ate. without lite order ofl'thcJttsliccs, was a brutal hnd sever,c assal11t 011 

the person and psyche or Mr PlLCrs. It was designed to brutalize dnd breaK him 'and to' 
reduce him to complianr;y by stripping him of all dignity and self re~pect. It am~unted i~ 
a form of torture. 1 . . · 

• ~: ' I i 
, ' j I . 

The question of confinement to a w:U or "soli · ·confinemer.t" is dealt with by rules 58 
and 166 of the Prison Ru1es as set out above, and as interpret.!d by the courts. Cvnfinirl 
a prisoner to any cell, whether a special eel\ or ~is ow~ ce11, i1 not pennltted as l 
punishment. It is permissible only with the\ authorization.' of, thf Board ofi Visiting 
Justices and may only last for a month, unless 1enewed by the· Visiting Justices. Even if 

,. 

there were a good rea:mu to confine a priso~r to a cell, for extµn ;:,le, r Jcf:u!e _.J.te is .-
considered an uncontrollablv violent persoJ who is a danger to staff, or oth◄r inmate.s, he 
must be allowed reasonabk access to exerctise and sunlight. To cqnfine a prisoner to a 
cell in solitary for an extertded period of time las 1a tmni~hment wif out a lawful rea ,on 
and without the sanction ofi .he Visiting Justices is· to· treat him as q. ·on-human, to inf ··ct 
unnecessary suffering und 1 1 dl:gradc him, and is rcpugna1i1 1othc v lues and attitude· 1f 
Vincentian society. ( . • •. : . · , 

. . I - . , 
The remedy sought by the Applicant under -the Unitetl Nations\ D1~clarati01.• 01:3 the 
Prevention of Crime and the Tr,.!atment of Offenders Act is rot av~ilable to me to ~rant 
him. That Act c ·eates a criminal offence of torture. That offence: must•:! tried in the 
criminal courts of the country. lf the offence is proved, then th~ punishim ati:, et. ou; it1· 
the Act apply, and the remeJies available there flow The comr :ten, authoqty may undtf 
that Act award compensation to a victim of torture. The con 1etent ~uthority is under the 
Act the Anon ey General. Jt <loes not appear to me that th ~ourt :hearing this Motion. 
even if it wer" convinced as i ;., n that the treatmvnt of Mr h:ters,runounted to lOrtU'i(i, is ' .,. 
enabled to award compensatiun under this Act. rJtr Peters must\ipply for an invfsti'~a,on . 
and an award. I will iniicate for what it is wo1h tha\ in my view ~y award should be· 
substantial, ie, not falling betow EC$22;,oo . '.)0. · l wo,ul~, h~v~ dividel

1
that-as~to ·.• ·I 

$75,000.00 each for thtJ flogg1•·.g, the solitary onfinuinent. anl.:! the shackling. · That fa · 1 

what I woul~ have aw".'c'.ed if I had the power. • · i ,. 
1
. ' 1-I 

The Applicant Mr Peter; docs :;eek at p, ragraph 6 of tt e Motion }ompensat.on for his 
unlawful flogg,,.1g. solitnry c0n4inenH.·nv and shackling. I do noti bel~ev~ that a court ) 
hearing a con9t:itt\ional i:not,on has the power to award an amount of d.mhfges or 
compensation for th.:: breach of the applicant's rights when they ~ fourt~ to ~ave · 
occurred as I so find. No authority or. the point has beP.n brought to my a~e~tion. lfl am 
wrong on this I will indi ate that in my view, for v. hat il is worth, the amo mt that l 
would have awarded if I l1ad l- .!en aware of ap.y _authority so p~~itting me wpuld not 
have been less than the ahJvc amount. I am awan: tl}at the provisions of the Public 

I . . 

Authorities Protection Act proh 1hly at this time makt it unlikely th~ he will be able to 
bring a writ in the l hgh Court for compensation for the 'tlogging, as the tim! limits ar~ 1 

against him. l I l . ., 

THE AWARD . '. r' 
I• I . 

I therefore grant Mr Peters the following reliefs as sought by : im ' 
. I ~1 . 

1 - 1 · 

1. A Declaration that the executi011 Qf a purported sentence of whippb1g by 10 strokes of ;a 
1 

, 

Cat-o~nine tails whir or instrut 11cm on the 11pplicant Reyn )ld Peters ord~te~ ~ the . , 
Superintendent of Pnsons. Bernard Marksman, on August 26 19961 was unconst1tut1onal• ... ,. 

. . 
,. 

' 

I. 
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and unlawful in· that it was done in contravention of the Applicant's right not to I · 
subjected to torture or to inht nan or !egrading punishn1cnt br iother s4Gh lrealmc;ll 
guaranteed to him by section S 1, · the Con~titution of St Vincitnt an~:.the Gren~dinc) 

l . . 
A Declaration that the Superintendent of Prisons acted without, 1awftll authority lw 
ordering that corporal punishment be ~dm.inistered to the person of the Applicant on 
August 26 1996 for what was alleged to hav~ been breachc::,; of Prison Rules j50 (a). (d). 

(f) and (s) of Booklet I of the Prison Act c,n 281 of the Laws <,f St Vincent and the 
Grenadines. •• ; . 

A Declaration that cell11lar confi.1ement of t~e ·Applicant iince August 26 'i996 JI 
continuing to the pre!:.ent time "ithout break an~ ordered by th7 Sµperinte.1.1dent of Prison::. 
amounts to inhuman or t1cgradi11g punishment. which the Applicani i~ guaran,t.olid 1101 10 

he subjected to by section 5 nf the Constitt:tion_·orSt Vince_rn and t;~ ~renatn~~ .t. 

A Declaration that the Ap(llica11l
1 

having been kept in iron-dad ~etgings and l)andc:ulh 
from August 26 1996 until, :he month of February 1997 r mtinu01.i~ly and with

1
whic11 he 

had to sleep and eat so hound ,and only relieved :of these s'1ackles When he was allow, , a 
bath amounted to torture 01 to inhuman or de~rading punishment contrary t(? section or 
the Constitution of St Vincent a1d the Grfr1adines. • ' 

. I I • I 
5. A Declaration that the whip r r instrument known and referrco to asjthe "Cat-o-nine•fails'.' 

is not an instrument which is kgalizcd at the g,rcscnl time 1>1' atlie time. of Augusl 2h 
1996 in St Vince .it and the Grenadines for the purpose of puni1hm~ t of ofl :nde-s .against 
the criminal and/or penal law :Jr the prison rules or regulations i St Vi 11ce1 · and' 11,~ 
Grenadines. 

1 
•
1 

I 

6. I award the Applicant his cm't~ 1 o be taxed if not , :;, reefl. 1 ' • ! 

~(\~~· 
ID Mitchell; QC 
High Court Judge (Ag) 
31 July 1997 '. 
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