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The appellant, being the Master of .a vessel namely "MV YANCKY",
was convioted, by His Worship Magistrate Moise, for failing to
stop when required to do so by Custums Officer Albsrt Bethel
contrary to section 75{(1) & (4) of the Cuxtoms (Control &
Management.) Act Cap 69:01 of the Dominlica Revised Lawes of 1990.
The learned Hagistrate ordered that the appellant pay $1000.00
immediataly or in default twe months imprisonment; that the boat
and its tackling be forfeited and that luggage found on the boat
ag well as money found on the person of passengers on the hoat be
forfaitea.

At the hearing of this appeal a number of points which negatived
the jurimdiction of the Court to make the orders in these

proceedings werae raised by the appellant and conceded by the
respondent.

1. There wan no evidence that the commencement or conduct of

thense proceedings were authorized by the Comptroller of Customs
as rogquired by law,

Section 103(1) of the Act prescribes:

"Subject to the powerg of the Director of Prosecutxons under
the Constitution and to subsaction (3), no proceedings for
an offence under any customs enactment, or for condemnation
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under the Bixth Bchedule, shall be commenced except -
{a) by order of the Comptroller; and
(b) in the name of an officer."

The record revealed that the proceedinge were commeneced in the
namé of customs officer Adolphus David, but, there was po
indication whatsoever that they were commenced by order of the
Comptrollar of Customs ax required by section 103(1) {(a).
Sactian 106 reads 1

"Any proceedings before a Magistrate's Court in relation to

an assigned matter may be conducted by an officer or any

other person authorized in that behalf by the Comptroller."”
The praceedinges, which ware an amsigned matter, were conducted by
Ingpactor Albert, but thare was no indication that the
Camptroller had authorired him or anyohe else to conduct them.
In his reasone the learn=d Magistrate bhad said that the Customs
Department had authorized the police to lead the prosecution of
thie matter, Thia clearly indicated a misunderstanding of the
law as the authority was conferred by the statute on the
Comptroller and on no one elss. There i ho technical
requiremsntg as proof of the Comptraller's authorization 1s made
very simply by & statement on oath as provided by section 111,

*111(1) An averment ih any proceadinge under a customs

enactment-

order of the Comptroller; ...

(¥} that any parson i® or was appointed or
authorized by the Comptroller to discharge,
or was engaged by the orders or whit the
coneurrence of the Comptroller in the
discharge of, any duty;.:.

shall, until the contrary is proved, be sufficient evidence
of the matter in quastion.™
It wag the duty of the learnéd Maglstrate to satisfy himself that
the Comptroller had authorized the commencement and conduct of
these proceedings. A2 such authorization was a statutory
condition precedent, its absence invalidates the proceadings.

(a) that those proceedings were instituted by

Z. The Magistrate beaxd this case togerther with a number of

cagses brought by Police Coustable Bardouille against this

appellant and 6 other persons for offencez against the Dangerous

Drugs legigslation. 8ection 22 of the Mmgistrate's Code of

Procedure Cap 4:20 of the revised Laws of Dominica 1990 reads:
Rvery complaint shall be for one matter only and not for
two or more matters. But it shall be lawful for tha
progsecutor to lay one or more complaints againat the same
person at the pama time. And the Magistrate hearing the
complaint may, where he considere it pecasgsary, deal with
the complaints slther together or separately."”

This gection makes provisjion for the Magistrate to have a
discretion to hear more than one complaint at the sanme time.
However the alsc¢retion seeme to be limited to cases brought by
the same complainant, and does hot empowsr the Magistrate to hear
cases brought by different complainants togather. 1t was,
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therefora, contrary to the Magistrate's Code of Procedure for the
case brought by Customs onfficer David to be hsard together with
the casas brought by Police Constahle Bardouille.

3. The Magistrate had no jurisdiction to order forfelture in
the proceedings before him. Saction 8 of the Bixth Schedule
proescribaes that separate civil proceedings are required for
condemnation in forfelture.

"8. Proceedings for the condemnation of any thlng zhall be
civil proceedings dade may be instjituted

(a) in any Maglstrate's Court having Jurisdiction in the

place ....

{b) in the High Court."
The legislation geparates the criminal sanction for the offence
and the forfeiture of goods that are saized. In order for goods
seized under the power of any customs enactment to be condemned
in forfelture separate civil proceedings must be instituted in
accordance with the provisions of the sixth schedule. The
learned Magistrate therefore did not have jurisdiction to order
the forfeiture of anything in these criminal proceedings.
Further the luggage and money found on the persons of the
passengers were not liable to forfeiture under section 75 of the
Act as they were not comnected with the offence for which the
appellant wag charged. Theee were exhibits in the cases brought
by P.C. Bardouille and had no connection with thls offence. \

In the circumstances we have to accept that the learned
Magistrate exceeded his jurisdiction and the proceedings were

invalid. The conviction, sentence and orders for forfeiture
must be set aslde.

Justics ¢f Appeal (Ag.)
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