
SAINT LUCIA 

Suit N~ . 629/1995 

IN THE HIGH COURT OF JUSTICE 

(CIVIL) 

In the Matter of the Sections 7 9(1) 
110 ( l) and 118 (1 ) of the Constitution of St. Lucia 

Between: 

THOMAS R. WALCOTT 

and 

THE ATTORNEY GENERAL OF 
SAINT LUCIA 

Appearances Mr . ~el cn ~on:-: : er Applicanc 

Applicant 

Respondent 

.. , .,/.; 

Mr. : c:: r :tescondent 

d'Auvergne J . 

3 v :wo :-:oc ices :: f 

1 995: September 28th, 29th 
October 31st 

199 6: J anuary 24th 

J U D G M E N T 

....,,,-... - - .-- T"'; 
.: : ......... - _ ._, ..__ 

~ . ::::-2pcemoe:::::- , 

Applicanc c~pp l ied :.~ :::e 

orde:::::- s . 

::_ 9 9 5 the 

and 

-:r 
C -.:s 
:! 

V 

~:;.e :wo '.7.OC i c es ~ .,.. ::',C'.: ::._ o :-: -.ve::Ce :::n.sc.:_ i.::ia C2C. .:i.DQ .::.: : 2::C points in C) 

l i mi ne were :ake~ a~d ~ep .:_::._ed ::, =~e ~oc::._::-: ~as a~_ owea -~ 
I( 

C 
r 
H 
:n 
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( l} A Declaration that the Respondents contravened Section 79 of 
/ 

the Constitution of Saint Lucia by laying on the t able of 

the House o f Assembly the Estimates of Expenditure for the 

year 1995 / 96 on Thursday the 6 th June 1995 . 

( 2 ) A Declaration that the Second reading o f the said Estimates 

of Expenditure nor. bei.1g i n compliance with Sect.ion 6 8 of 

the Standing u rders of : he House o f Assembly a nd Section 79 

o f the Const ituc ion wa s u ltra v ires che powe r s c onferred 

upon the Respondents. 

( 3 } A Declaration that :::.he passing of ch e Est:.imates for the 

( 4 ) 

financial year 1 9 95 / 96 by the Saint ~ucia Hous e o f Assembly 

and Parliament i s null and void . 

( 1 ) A Dec larat ion t hat the Respondencs c ontrav ened 

Sections 11 0 ( 1 ) and 1 18 i l ) o f t he Conscitution of 

es t?.bl i sh 

a Parliamencary ~ommis s i oner and Incegrity 

Commissi o n ~espe c ti vel y . 

i 2 ) lill o rder -:::hat:. :::.he said Governo r- General b e o rdered 

to conform to the said provisions o f the said 

Constituti on and t o br i ng into existence within 60 

days t he ?arliamentary Commiss ioner a nd the 

Integricy Commission. 

Such furt her o cher o rder , declaracions o r o raers a s c h is Ho nourable 

C,P,urc d eems right and =ust. 

Th ac :::.he c osts o f :his action be bo r~e bv =~e ~t tc r ney General. 

The ~pplicant Thomas Nalccc t decosed cv a ffidav ics c ne following: 
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AFFIDAVIT 1 

( l ) "I am a citi zen o r: Saint =.,ucia, -,o ter and payer o f 1:axes to 

the Government o f St. ~ucia, an ex Senator c f :he Saint Lucvi 

House of Assembly and a :ivil ~ngineer. 

2 ) On Thu rsday :he 3c ::. :cm e, ::..9 94 a:. :he 4 t: i -- :::.:_ :1a ::;f :.he 2nd 

Sess ion o r :.::e ~cuse -:: :: ~xpe nditure 

for the ,.. . ' -:inanc::..a_:_ ~ear ::..9 9 5 / 96 were 

s a i~ hcuse by : he ~escondents . 

3 ) That ::.he l a yi :::. g c c cu r rea a~proximately 

::..994/9 5 

Financ e was in iirec::. violati on o f Sec:.i c n ~a :::, f :::.he 

:. heref o r e :cu ll - -3.r::J. .,.,-8 2.. Q. 

the Standing J rder :he rtcuse c f Assembly has : o be in 

a cco raanc e wi : h Sec :. i o ri 79 -'- , 

:: :..:.:...ze;:: , :_:1 the 

face 3...L _e ga.c.:..:::--'..S 

Government ' - - . . :_nc_:_~a::..ng ::.ne ~ isuse 

of a =ommi s sicn a m 

con cernea - ' ' ::..:-: s.::..c :..3. --:. ::.na ::iscal 

affairs of ::.he St ace ::.as 8een c crncrcm ::.. sea :o :.~e ~ecr:_rnenc o f 

mysel.:: ana a1. _ 
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(7) 

8) 

2) 

'1 

) 

Further t:hat t: s perce ation of the Constitut 

the Government of Saint ~ucia c my faith in the 

integrity of t: said '.:;overnment, its esses and 

and puts inco ~uest::...cn s Jovernment and t: '.:;overnor-

s c ::...t:y ::...ntenc::...cn, ::...ntegr::...cy ~na ect 

my essent::...ai ~::...~n-s - Y'l/"--i ... 
-:::l ........ \..-1.. ::iS ·~r...sr~r=-::ea - .::--..,e sa 

,~,J~1st.:..::~tion. 

_ make this Affidav::...- _rem my sucnJcr:: f c 

:'lotion ::_~ea - __ e::::-e::...n. 

AFFIDAVIT 2 reads as follows: 

- have ~ ~995 ~e 3:o\Jer::cr "]e!"' .. e:c-a __ .. as _ail 

co est ish ::...n _ne tace f Sa::...n- __ ::tn ::::.egr=..:: 

ssicr: - n r; ::,..;._;,_''-",. 

?ar l iament:a-=- y 

?_rid :::.. o 

.:'\s a c::...t:::...zc.n --

::3.s -;,. 3C - ~..; _..,.,__.__:::a ::rccc .::--:: 

._c--cner as ~andace 

:ne :cnsc_cut::._cn a::...nt _uc::._a _ 

__ a L2 ~ s~c~ __ ~~ ~ 

::s 

conscit:uciona_ ::...s::...cns or1 --~J.e ::ar~ - - ::=-:::or 

- -, -are a.1.1cwea, -~er- -nu 
L. y ssent::...a--e ~"' 

- - . 3.r:a :-v-eecicms 3.S 

-::r1shr..: ~ ~:-'...2 ct - ,--'-
::::""""'st. __ ," __ ,.......,,,....,, ~- : :-'_re at: ene,:J. and 

1 

secur::_ :"' s:.3..c.:__.:_:-,.. ~c..--::ia_ ..... Y"'rYA"r7(""!C:.. :::,,.,-. ...... =:;c...-~ ... -.......'- -, ....... -~-::.e .::;bservance 

r a-'-- ccnsc::...:~-::._cna_ rcv::...s::...cns : ce -- .::::e 

' -suovert.ea 3.na :tr:a.2:c::~,,~ =-.na 
- . . ~::._ccaco~sn::...~ -cns:::.__:ite ::he 

polit.2..cal ::1:::_os :::._me. 

?urt::er ......, ...,.,,.....,. - - - '''"'-. .?.._.__._::::"--<ct ___ ..__;:;; ~ .. :r:_:;: c - :::-:s ::e .::::overnment 

,- ,- ' - - '"' . 
I :t :... c ..... a j_ s a~ c1 -,v r_.: = ": s :..... ':1 a ..:... ___ e ca t. :. ___ ... s - "" a. r:: :: e c e s s :_ ::_ a c 

escabl::._shment .::.. .=::-:--:-1rr1iss:.2r.. = _::a1-:..: ----,.r :=_ __ e ]over:ior-

'.:;eneral, ~ecess~~~~~ -~e ~s~~c __ h~e~- :en :-'.- eg:::-::... :y 

Commission and--~ :tppc.:~c:ner..t: 01. =.1-2:"' _.:amer.:.:.ar--1 

:ommissio:-ie::c. 
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( 5) Further still the allegations of Government mal practices and 

which has necessitated international agencies like the United 

States Agency for =nternational Development. Corpora tion, the 

. 6 ) 

'7 j 
I j 

. 8) 

United Nat i ons =:-::::ernac i onal ::Jn.:g :oncrol ?rcgramme ( UND<li ) 

che Group ::) I Seve ney Seven G
...,...., , 

- I I ana :::ne ?erez-Guerera, to 

demand ref:.mds i n 

Saint. =-.ucia , - ~, ' 
----" ~ ...... ' 

and rel evant. 

:::.:::e :::ne House of 

:::f che said 

was in 

concravent.:. :::n Sec :::ions S::: and.:.:-:g 0 rders o f 

the House o f Assembly, and :::hus making ::: ne management of all 

financial -:i.nc 
- . -
: :. :3 CCL! .. period 

illeaal . ' -ana ~n- ~o n s ::::._ ~::. ona i. 

i l l ~gal.:.:::ies ana ac :::-ue sc:. onable 

:::he Governo r - Gene ral and ::: .'.le 

as --,- - - .7;:::::.r .:;. _____ .:;..... ,,,_ __ ::: ax ;,a yer 

Commi s si oner ncr ~nvo ~e 

Commission aaar ess my conce r n s . 

eroded. 

On :::he 25th September 
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They are reproduced in their entirety. 

AFFIDAVIT IN REPLY 

I, LORRAINE BERNADINE WILLIAMS or :?.eciui: J r c hard , i n the 

Quarter of Gr o s Islet i n the State of Sciint ~uc :. a , At: crne y - At-Law, 

make oath and say as f o llows : 

I hold the o ffice o f Attorney General-~ Saint ::..,ucia and 

a rr the Second ~e s condenc na med- ~ :his ac :ion . 

2 . ~ am a :nemoe:::: c:ind thus 

a Senacor . 

3 . I am advised cv :ounse l :er :he :?.espc ndents ana veri ly 

believe : hat ~ :. en resoect : c ma ::ers s u c n as : ne l a ying 

::i f ::::stima tes .:.. :::; o y the 

::..,uc :.a - :::.: numbey ,..,f= 

variables both ~1:hin ana outside o f ~a in: ~uc :. a. 

~- am advi s ed f ur:her cv ~c unsel - -~ : he :?.esoondents a nd 

:.snot alway s pcssi~le :c c omply s cr:.c::y ~i:h : he l etter 

t. ne 

:he ~espondents 

:ne :-:ouse o f 

:ne time 

:ne ::::sc i mat e s cf 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



7. I am advised by Counse l fo r the Respondents and verily 

believe that ;-io useful purpose can be served by the 

prayer for :he d e clarations wi:h resoec: to t h e l aying i n 

and 3.pprcved i::y , ::: st imauits 

8 I a m advised ov :cunsel ~or :he ~espo nd e n cs and verily 

I, 

4. 

declaraci o ns s oucnc ana nu mc ~y pray : nae :his ~o nourable 

::. :..smi ss 

?..escor:ci.e ~ ts . 

JACINTA ST HELENE 

\ F iscal ) 

Sai:-: c ::.., ucia. 

AFFIDAVIT 

,,........, , I'"'"'\ I 1 ,,-, 
'-Jl.L .,,._,,_,_ - "-' serv:,__ce 

::: ::: scs co the 

hereby 

o f :ne ~overn menc o f 

~as aoco~ncea bv : ne 3cverno r-Genera l 

revenue 

Thac wi : h respec: :c :ne ~sti~aces ::~e re has 

oee n an unu s u a i =eLav :::ausea ov -

bu dgecary 
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( b ) 

which is as a r esult of requirement 

concentration o n post Tropical S t orm 

the,ir 

Debbie 

rehabilitation work; 

on - going negociations with the unions 

representing public o fficers with respect to 

salaries and ~ ther condicions cf s ervice meant that 

accurace provisions could :1oc be in2luded in 

estimaces and che budget; 

, c ) : nduscr i al action cv ce rcai n publ i c o fficers 

aff e cted, nae o n ly t he Ministry o f Finance, but also 

othe r Min is tries and Departmencs which had a 

cumulat ive negac ive ef f ecc o n cne preparacio n of the 

esc imates and the budget. 

Il.l chough t h e re :-:as been a d.elay .,L ,;,..L :::. h e iaying o f the 

nevert h e l ess since a fte r the scacucory period the 

Governmenc o f Saine ~uci a would have c een wichouc supp ly . 

6 . ~he r e cords ac cne Ministry o f Finance indicace that in 

f i v e o f ~asc s ix y ears t he ~s timaces Expenditure were 

laid in the House o f Assembl y during cne mon t h of Apri l . 

The e xecucion rela tes to the financial v ear 1 9 92 / 1993 

when :: h e ......., . ' -::.sc:.mates o r Expenditure we r e laid on J une 24, 

AFFIDAVIT 

I, MARINA HENRY-YARDE 0f 3agat elle Road, : ictstries, :1ereby make 

oa th and say a s follows: 

am 5 c ::. :.ng :?a r2. .:.. ament h a ving 

c een a ppo i n c e a ::.o s o ace ~i::. ~ er:ec::. ~~om 7 th ~une, 1 9 93. 

8 
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2. By a Proclamacion given by His Excellency the Gove:rnor 

General on 2nd June, J..99 5, it was appointed that a 

Session o f the ~ouse o f Assemb ly be held on Thursday, 8th 

June, :995 for =he de spatch o ! cublic ous:ness. A t:q;e 

copy o f the s aid ?rcclamac::.on is produced shown to me, 

annexea nere c o ana :narked =is ::::x nic::.c '''V!HY : ". 

entails sendi~g ::i wri:::ten notice :-;,ember o f the 

;_ouse direccing actent::.on =o a ?roc lamation 

summoni::ig =ne ~cuse and a.1so =he preparing o r: verbatim 

Miilut.es c f :-:ouse ::.:ccluding the 

4 . _n conseauence the s a id Prcclama t'on of ~is :C:xcellency 

c:1e Governor - General, noc: .. ces were sent =;::; al ::.. :nembers of 

the House of Assembly wich resoecc =o =he Session thereof 

Sessi cr.:. .. .:..ssernb ::.. y oresided 

over by =ne SceaKer or cne ~ouse . 

6 . At cne s aid :>'leet:. i ng :::;f = .. ,e .:-:ouse =:-ie ::::stimaces o f 

cne bus ::.ness 

?aoer. 

Esc imat:es 

. .. 
:: r::. -::: ::. :-ia.:.. 

sa i d :-{cuse 

.-. ,-,,_-,-. '\ r 

.._,._,,:::-1 .1 

::.s set: o n -:l-le Order 

?aper is 

. . 
3.C.CC[.2Q. 
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8. At a meeting of the House of Assembly held on 13th Jbne, 

1995 the Appropriation Bill received First and Second 

Reading. 

9. At a meeting o f the House of Assembly held on 14th June, 

199 5 the Appropriacion Bill, i995 / l 996 was read a Third 

Time ana Passed . 

10 . At the said meecing o f the House o f Assembly held o n 14th 

June, J..99 5 when c he l ,ppropriation Bi ll, 1995 / 1996 was 

Read a Thi rd Time a nd Passed cwel v e members o f che House 

of Assembl y ·,cc ed " .J::."ye " a n d there we r e : ive members of 

the s ai d Ho u se cf Assembly r e corded as ab s e nt . 

11 . The Honourable Speaker o f the r-Ious e o f Assembly has 

granted me o ermission co u se :.he Order Paper 

aforeme n c ione d in chis ma ct e r. An o riginal c opy of the 

said permi s s i c "l n f' - " ~ :L: ::cura r:ile :3oeai<.e r is produced., 

shown co me , ann exed he r eto a nd marked as 2xhibic "MHY 3. 

12 . I was p resenc ~n che r-Ious e ~ f Assembl y ac all meetings 

thereof held 0ecween 8 t h June , 1995 and 14t h June , 1995 

in my capacity as c :erk c f ?a r l i amenc . 

On c he 26th Sepc e mbe r c .:1e : o l l o wi ::a _;_f f i davi t ·.vas : i l e d by the 

Att o rney- Ge n eral : 

SUPPLEMENTARY AFFIDAVIT IN REPLY 

I, LORRJ~IN .t;:; BERNADINE WILLIAM.::; ::::; r :\.edu.i c :::: r c harci. in t-

- ' ... ' Qu a rter of Gros Islec c~ -- r-..-... ......... Lat...t:: .:::~1. inc ...Ju.cia, ~ t co r ney- At - Law, 

make oath and say a s : o~ ~ows: 

, _ • ..l... ::3a.J..nt: I..iuc ia a nd 

am the Second ~esp ondent ~ a med 
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2. I am a member o f the Upper House o f Parl iament and as 

such a Senator. 

3. , am adv i sed -:JY =ounsel : o r ':he ~esccndem :: s and v eri'V{ 

b e l iev e chac. :n1s ~ate.e r whi c h :..s ~ow b e f o re thi s 

Honou:r-able ::..s 2-n aouse crcc ~ ss :: ::e ::: al l owing 

r easons: 

=:::ur t:: :;::::-ohibition 

i ::.. :::- ec :: e d a c : h e J o v e:::- :-:. :::: :::- Gene:::-ai , ::-:.e 3c vernmenc o f 

. . 
:: .-:r :.:)Ugn and the 

Sneaker o i : he Hou se oi ~s semoiy : ::: ~ revenc t hem 

::r8m :::ornrne:: c i ::g a .sit:: ::i :-ig o f :. he House ::: : .:::i.ssembly 

11 ~3W - " 

...... - :.J.ne , ::._ 99 5 

a nd :::bc a i ~ed :eave 

- ....... ~ -...-.::::. r--n , 

:::xp enditu res 

- -:.::.. :-:ar.;. c .::.. 3. _ ~: ·ear 

- -: =-. .:: a r: c :_ =~ _ 

--- . ~ ....... ,­. _ .._, ......__ ,_ 

?6 were to 

:::op y o f t.ne 

: :-:.en sought 

- '-"ndorsed 

d e clare 

:-:ouse of 

a nd 

?6 by t:: he 

A 
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true copy o f the s a id writ is produced, shown to me 

and marked and exhibited as " LBW 2 . 11 

:harnbers e n ·2th ~uly, : 995 : ne Applicanc t hrough 

:-::..s :2unsel pur por cs:::d :..n:cr:n :ne :~.a c he was 

giving :,Joe i::::e o f : ::e 3.noche r action 

a g a insc :ne same Re soonde nc s 3.nd r a isina :he same 

issues as raised :..n :he said wr:..: and :hat having 

~egar:J. 

sai.a c.:- - .:::. ..--- - ~ -- - -

exhibi ::.ed a.s ""::...BW 3 '1 

.--. _,__~, .. ~,­____ ....L ..:... -

28 of 

2 4 31 should 

:.:::cpy o f the 

=,na. marked 

:::.·aises no new 

.:... sst1e s s. r .. c:i ~e sults :::::-sm se :2:" :..e:~s ...,..: isu n.de~sL.anciing of 

4 . I am advised ~v ~ounsel :er : he Rescondencs and verily 

p resenc :.::: c u.:..a ::-:a v e - . ' " 

.8ee~ _ .::.. ::.::..g-a cea ear l ier 

proceedings. 

I am a dv:..sed :ur: he r cy :ouns e : ::r :::-:.e Rescc ndents and 

veri .:.. y oe l:..e ve :nae ~is ~xce.:.. _encv :he 3ove rncr General 

::::c:-:__:::.· : -; - . 

- -::tn1 s.c·,,:-- :.::;e r.:1 Resoondents 

p r oceedings ccr.sc i:uce an aDuse : : c r oces s as a foresaid 

and : hac :he Re spondencs are enci::ed in aw::::: :1.ave the 

::: he 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



l aying of the Estimates of Expenditure for the year 1995/~6 an or 

about the 6th of June 1995 was a violation of Section 7 9 (1) of the 

Constitution and a fundamental infringement o r :ne said Section 

"The Minister :: er :::--.e : . .:.. :ne ;:; e2..::10 :::-espor.s .:..,::;_e - -~ : .:..:::cinc e shall 

c ause to be preparea anci l aid before :::e House, oefore or ~ot 

::inancial yea r esc .:.. :nat2s o f :he revenues ir:.a excenditure o f 

~e contended :hat :-:-:anci.atory and 

:-i.o t directory. 

~e quoted Section 2 of the Finance Act No. 25 of 1988 ~h i.ch states 

•
1 :i::1ancial :;ear" ::ieans ::::e :·"'el ve ::iccc::--... oer .:.. oc. -c: n ci i::g ·;1ith 31st 

"larch, " and argued :hat. oa sed e n : ::--.e acov e : :::e l3'l ::.. .'.'.c ::; r :he said 

~sL i mat0s had to April 1995 

and 1ot beyond. ~e said :hat since :he i aying o f : he estimates 

:::. ook olace ( 68) sixcy e .:..gnt days a ft e r : he oonsc.:.. :ut ionally 

s ticulated :hircv c a vs 
. . . 

- --- ,.:::, -v- .=. "i -n 
--- - --- -- _..,Q\.....,l oeer:. 3. f:.8. :her e fore - -

o rocesses ::..:::scr·...:.ment.s were 

·...:.nconst i tut ional ' -:..:--;.e ~e: 2 re - ~ 

:1Ul._:. ana 0.rc .:.. :t . 

~e :nade referenc e af ::idav it :he At :or:::ey General 

-- .,.. Sa int ~uc ia shou ld be 

.; and , " since the 

aroument out. : or::: : :::at : ::: e ~e ~av 

.-,-.y-- r .....--. ,_ ._,.., .... .._ _ __ _ , :::e :::.·eason why 

~he y ~ere forceti 

::J.a ys. 
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under which, if the appropriate law in respect of any 

financial year has not come into operation by the beginning of 

that financial year che Minisr.er for che cime being 

re spons ible for financ e may auchcrise che wichdrawal o f mon. s 

from the Consolidated fund : o r che purpose o f meeting 

expenditu:re ::-iecessary t.O carry che se rvi ces of the 

Government until che expiration o r f ou r mon ths from the 

beginning o f that. financial vear er cne c oming in~c operation 

o f the :aw, ·t-1hiche,1er is :he ear::_ier. " 

T • .uearnea Counsel c na c cardina l 

importance that che c.'.'le ~scimar.es cakes clace within 30 

a ays after the 31st March ana at. no i a cer dace fer :o do so would 

a mount to a contravention of :he said Conscitucicn. 

He further quot.ea Seer.i on 3: 

''There shall ce s ue :: ~~rovisicn c?.s :na v :::;e ::1aae cy ?arl i arnent 

authorising the Mi n \ st.er for che cime being responsible for 

finance if satisf ied :nae :here ~as risen an u rgent. and 

unforeseen ne'::a . . . . ' ' ~n i c n nc c :ner provision 

He referred co the c:i f::idavir. of ~acinc a ::: t. ::elene rep r oduced 

earlier) . 

"That. with resoec: :nere nas been an 

unusual delay c ausea :::;y : 

(a ) Late submissions ;:;v :.he ·1aricus Mi:-:..i s t:r:..:=::s 3.nd :::::epart.ments 

with respect. 
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(b) The on:-g;.o:i:iit§E·ne;gptiations with the Uni.ans representi ••=~ie 
off·ice:rs wit:hi respect to salaries and other condi~i:omJ 0~~~/~. 
service meant that accurate provisions could not be included 

in the estimates and =he oudget. 

(c ) Industrial action oy =ertain ::uD.LlC of: icers af :ected, not 

only the Ministry ::)f ?inance, .::::uc al so ~ ::.:-_er :v!ini.s tries and 

Departments wn:.cn o n the 

=..earned Counsel arguea =~at i: was =ne ::aramc~n: - ~ocr:ance that - -

it be kept in ~ind, 

:onstitution the ~ighest law - ' - -:::r :.::.e _ana ar:.a 

:he said Cons titution which reads :hus: 

subject 

of 

=..---.:.cia and 

- ,.....,0 if 

Constitution shal: c revail and :ne c cner law shall , to the 

excend o f =2e inc2nsiste::1cy , ;::;e ·io i:i. ' 

=one.ended shall 

i mperative, ~andatory and o bligatory a nd Juccea Lord Denning in 

Bradbury and others v Enfield London Borough Council 1968 1 WLR 

Page 1311 at Page 1324 . 

. , '.'.:'he Deparcne nc 

- '..1st ::..ike 

everyone e.Lse. :=:ven =.:-_e _ aw :nust be 

c.,neyed and at "Page 1325 Darkwerts L., 2a.:.~ 'l - -

: he orocedure l aid down in =he p roperly 

:)b se rveci . 

supposea co orcv~de - . 
sa::: ecr~a =:.-::s - ,.....,...,.. - ,._,• .,._ ?ublic 

~odies and Ministers :nu sc t e :cmoe ll~d :::: :;::;ser7e =ne _aw; ana •~ 

:..s essential :nae :J.1ace. 11 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



Caunse abot!l~ ~ f oreign aueAoriti_es which ne coul.d 

nor coul;d fley. be found in Saint Lucia to support: his -a..-ftlililll 

t he words 

He quoted . , Jm,stralian case of .:lcfm.son Ty\ae: Foundry va ze 

Maffra 19:49 Page 89 at Page 107 which states that: 

"May unlike Shall i s no t mandat ory but a p ermi ss ive word, ai t:hough 

i t may acquire a mandat o ry meaning from t he cont e xt in which i t is 

used j ust like shall which i s a mandatory word , ma y be d ep1d.ved of 

i ts obligatory fo rce a nd b ec0me permiss ive in cont ext . He quoted 

a few cases in whi c h t h e wo r d 'may' was held t o b e ob ligatory. 

He argued that there were 56 3 instances i n which t he word shaJ.l, 

was mentioned i n t he Cons t i t ution and 1 52 i nstance s where the -word 

may was mentioned a nd therefore should noc be r egarded as 

s ynonymous with each other . He quoted the following cases: 

London Clydeside Estetes Ltd vs Aberdeen District Counc:i:l and 

another 1980 1 WLR Page 182. 

Coney v Hoyle 1975 1 WLR Page 422. 

Learned Counsel vociferously and strenuously a rgu ed that "the 

l aying of t he Estimates is an important procedural mechanism which 

s hould not b e cont r av e ne d a t a ny cosc since it falls wi thin the 

p arameters of c ert a in na tion's c oncern which a r e as foll ows: 

(1 ) To protect the Soc iety ; 

(2) To intorm the publ i c as t o th-?.1:r v- ~,-,0 t: s a nd f reedoms; 

(3 ) To regu l ate the p r ocess o f Gove rnme nt ; 

( 4 ) To establ ish parameters wi t hin which Gove r nment processes 

c an b e e xecu t e d and how; 

16 
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To- eatablish tihe conditions under which_ good 

and order . can _be achieved more. particularl 
•:_:.;·.,: 

relatio~ to. the finances of the· State-. 

{.Ii¥ · t:.a povide definite unambiguous and strict guidelines for 

the proper management of a country's financia l resources 

which includes the financial input of every Tax payer." 

He said that it was an absolute and positive juty placed on the 

Government through the Minister of Finance to which he had to 

adhere. 

He concluded h is arguments on the contraven t ion of Section 79 (1) 

of the Constitution in those words: 

"In this regard the Applicant is not i nconv enienced nor 

suffers any injustice but neverthe less has substantial and 

pertu~~i~g ~onc~Yns as regard a seeming violation oi 

Constitutional pr'.Jvisions by public officers with impunity 

and conjunction therewith the Appl i c ant wonders where- this 

country and its finances are going and where the finances 

which includes tax payers contributions are heading to and to 

what extent physical accountabi lity i s being reali sed or 

disregarded as salubrious." 

Counsel's arguments on the contravention o f Sections 1 1 0 (1) and 

11 8 (1 ) of the Constitution of Sain t Lucia were brief in comparison 

with that under Section 79 (1 ) o f the said Constitution . 

He quoted Section 118 of the Const1 c11r ~nr whtsh reads as f ollows: 

( l) "There shall be an Integrity Commissio n for Saint Lucia 

(hereafter in this section referred to a s the Commission) 

which shall consist o f a cha irman and not l ess t hat two 

nor more than four other members , who s ha l l be appointed 

1 7 
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by tthe Governor-General, acting in 

advice of the Prime !U.niste,r. ·11 

He sai.d that' , the _ Section has been violated by the · Governmen: £ 

Sa.int lit:ic:La,. agg, its functionaries. and they should not be al: o'weci to 

do so. 

He referred to the case of Sheffield City Council vs Grange:rs Wines 

Ltd 1979 1 WLR Page 1119 and quoted Scarman L. J. at Page 1125. 

"It is quite clear that when Parliament indicates a manner and 

time in which a subordinace authority may exercise a power of 

imposing a monetary burden upon the c iti zen Parliament will 

expect and intend that the conditions for the exercise of 

t hat power be strictly complied with.~ 

Learned Counsel said that paragraph 4 of the Honourable Attorney 

Paragraph 4 reads: 

"I am advised f u rther by Counsel for che Respondents and 

verily believe that because the variables as aforesaid it is 

not always possible to comp ly strictly wit h the letter of the 

Constitution in this regard. " 

He said that the Throne Speech alluded t o the appointment of a 

Parliamentary Commi ss ioner and an Integrity Commissi on but to date 

no appointments have been made. 

The Applicant, 1numa s Walcott was Cross-examined by the 80 .1 1.r:- :!.tnr 

Cou.!'J ~I-
General Consul for the ~esoondent. - .. ~he App lic ant said that the 

is land of Saint Lucia has been without an Int egri t y Commiss ion for 

about 12 - 1 3 years and a ?arliamentary Commissione r for about 2 -

3 years . 
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The sol OE GmleJ:a.l caaanenc:e 

Court that since the last adjournment a parliamentary Co 

and an Integrit y Commission have been appointed and present two 

C'Opies of .tJ!t,e: S'aint Lucia. Gazette: Vol. 16A No. 47 daited th OctO.'t" 

1995 wni~ shows, that Miss Laurence Laurent. has been appointed as :w, 

Parliamentary Commissioner and Vol , 164 No . 48 which states that 

four persons had been chosen to serve on the Integrity Comm:ission . 

He u rged the Court to bear in mind the equitable maxim that the 

Court does not act in va in. 

He then quoted from de Smith's Judicial Review of Administrative 

Action 4th Edition Pages 508 and 509 which reads : 

"An issue that could have been made the subject of an action 

for a dec l aration may c ease to be justiciable because the-­

situat ion on which a claim might have been founded no longer 

exists. The Courts wil l concern themselves onl y with living 

i ssue . " and 

Halsbury's Laws Vol 1 (1) paragraph 108 4th Edition. 

He also quoted C. 0. Willia.ms Ltd vs Donald George Blackman and 

another 1 WLR Page 102 at , Page 109 letter E. 

The Learn ed Solicitor Gene ral argued thac the word 'shal.l' in 

Section 79 (1) of the Constitution should oe c onstrued along the 

lines 

as stated by Jackson J in Inland Revenue Commissioner and the 

Attorney-General vs Lilleyman and others 1 964 7 WLR Page 496 at 

Page 506 Letter I-

"It is t rue that a Ccnstitucion muse ::1ot De construed in any 

narrow or pedantic sense. The words used a re necessari ly 

general, and their £ull import. a nd crue me aning c an of ten 

on ly be apprec iated when considered as che years go on, in 

relation to the vicissitudes of fact ~hi ch f r om time to time 

2. 9 
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. . 
:· , .. ~.•.>/:• ·:-.:'{, i 
-mi,:• ·· changing circumstances. illust.iat:e, and illuminate the fu.11 

import of. that meaning. It has been said that 'in 

interpreting a constituent or organic statute such as t he Act 

(i.e. the British North America Act ) , that construction most 

beneficial to the widest possible amplitude of its powers 

must be adopted . '" 

Learned Counsel argued that the affidavit of Marina Henry-Yarde 

should be considered along the lines of the abovementio ned. He 

said that Section 5 o f the Finance Act 198 8 gave the Minister of 

Finance authority to ~ssue money before the passing o f the 

Appropriation Law - Estimates o f Expenditure ) 

Sect i on 5 of the Finance Act reads as follows:-

"It shall b e lawful to issue from the public funds o f the 

State , in pursuance of warrants under the hand of the 

Minister such su~s a s may be ~9~~~sary ~o r c arrying on the 

Government the State, during any period no t exceeding four 

months between the end of the financial year and the coming 

into force of the law authorising the appropriat ion fo r the 

next financial year." 

He noted that it was not without significance cha t Section 80 of 

the Constituti o n quoted earlier at page~ 14 and Sectio n 5 o f the 

Finance Act are drafted in almost identical language and must be 

read together. 

He argued that this being so che Government o f Saint Lucia was 

rhi::>.:rerore ernpowen~ci oy chese t wo Seccions co ::._ay che Estimates of 

Expenditure before Par~iament anytime before the thirty fir st 31st 

day o f July 1995 and the refore had one month a nd sixteen days to 

spare . 

Learned Counsel said that-~ o rder co d ec~de whecier ~he word shall 

20 
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· is mandatory or directory the recent decision 
, 

Vincant Wl;o£mc in· 'Qandolph lbl9ael and other■ vm: The 

Genera]; · for Saint ,,.incent and the, Grenadines and ( 2) The. S~ 

of Silec~~- f.Qmnond V. Robertson) Civil Appeal N'o. I .4 a~ 

should. be c:Clllaidered carefully. 

I n that case the Appellants were seeking that ::he elections held on 

the 21st February 1994 was a contravention of tne Const itution· and 

therefore null and void since there had not been any appointment of 

the Constituency Boundaries Commission and r eview of the boundaries 

of t he Constituencies. The Appellants contended that t he word 

shall in Section 33 of the St. Vincent Constitution was to be held 

as being mandatory and that failur e to comply therewith i nvalidated 

the general elections. 

Judgment had this to say. 

Sir Vincent Floissac at Page 6 of the 

"The question therefore arises as to whether it i s concordant 

with judicia l practice o r principle co construe a 

constitutional o.c c:st.dcuLory provision as b e :~~::; -::c._·_d2t:c:?:y in 

circumstances where (1 ) the provision prescribes the 

formalities to be observed before or during the performance 

o f an act in the e xecution of a publ ic duty (2 ) the act was 

performed withouc those formalities o r i n violation of the 

provision (3 ) the nullification of the act would result in 

serious general public inconvenience and in injustice to 

persons who had no control over those entrusted with the 

public duty and (4 ) the nullification of the act would not 

promote the main o:OjecE o f the provision. " 

That question was a nswered by the Privy Council ::..n Montreal 

Street Railway Company v Normandin ,1917) A.C. 170. l'nere, Sir 

Arthur Channel (delivering the judgment of the Board said at p. 

176) 

"When the provisions o f a statue :-elate c o :he Der:r:ormance of 

a public duty and ~he case is such ~hat co hold null and void 

acts done i n negl ect of this duty would work s erious general 
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i.Dcom,eaience, or injustice to persons who nave 

over those, entrusted with the • duty, and at: the 

~t!>uld~not promote the main object of the Legislature, ~t has 

lb:e:en the.practice to liold'. such provisions to· be dire.ctor,fi 

aely1, .t::he ne'glect of them, though punishable, not a:ffecting 

the validity of the acts done. This principle has beem 

applied to provisions for holding sessions at particu.!ar 

times and places (2 Hale, P. C., p 50, Rex v Leiceste~ 

Justices, and Parke 3. in Gwynne v Burnell ); to provisions as 

to rates (Reg. v Inhabitants o f Fordham and Le Feuvre v 

Miller ) ; to provisions of the Ballot Act (Woodward v Sarsons 

and Phillips v Goff ) ; and to justices acting without having 

taken the prescribed oath, whose acts are not he ld invalid 

(Margate Pier Co . v Hannam). In the case now before the 

Board it would cause the greatest public inconvenience if it 

were held that neglect to observe the provisions o f the 

statute made the verdicts of all j uries taken from the list 

i;:,...,...., ~'"'-...:._,~ ::.:;.l2. ::2-:: void , so that no j ury crials could be 

held until a duly revised list had been prepared." 

The Montreal Street Railway Case was concerned with Statutory 

p rovisions. But I discern no good reason why t:he judicial practice 

or principle expounded in that case should not be equally 

applicable to a constitutional provision." 

Learned Counsel said that t:he Affidavit of J acinta St. Helene noted 

earlier on pages 7 -8 and in pa r ticular paragraph 4 (a ) (b ) and (c) 

states the reasons for ::.he l at2 laying o f the Est.imat:es (e.g. 

r ehabilitation after Tropical Storm Debbie, on-going negotiations 

wi th Unions, Industria l action by certain public officers ) . 

He argued strenuously and persuasively chat the principle as 

e xpounded by Sir. Vincent Floissac in the St. Vincent and the 

Grenadines~-±vH no t:ed above Civil Appeal No. 14 of 1994 

should be applied. He said chat the nullification of the l aying of 

t he Estimates would resu l t. in general public i nconvenience . 

22 
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Baaed. t:11e. a1tove b:e. argued that: tha woi:d ebell in Secti 

0£ the S'aint Lucia Constitution i978 shou1d ~ construed 

d i rectot:y. · 

I 
He concl ud~ h:i:1a arguments by quoting Coney v eftoyce· anC o~ 

1975 1: WLR Page 422. 

Learned Counsel for the Appl~cant replied contending that even if 

t he Parliamentary Commissioner and the Integrity Commission. have 

been appointed and that the Courts do not a ct in vaini these do not 

degrogate from the fact that there has been a violation of the law 

of the land and continue to be violation of the l aw and that it was 

i ncumbent on thi s Court in its supervisory and judicial capacity to 

s end a clear and strong me ssage to those who dare violate o r intend 

to violate the Const itution of thi s country." 

He argued most v ehemently that the violation of the Cons titution in 

19 95 could never be a dead i ssu.t:: 2,na t :~c"'.: _:~2.:.~e must be redress for 

s uch a violation. He concluded by reiterat i ng that t he Laying of 

t he Estimates in June 1995 was i n contravention o f Section 79 {l) 

o f the Consti tution which states that the "Minister f o r the time 

b eing responsible for Finance shall cause to be prepared and laid 

before the House before, o r not later than 3 o days a fter , t he 

c ommencement of each financial year estimates o f the revenues and 

expenditure o f Sa int Lucia for that financial year." 

He said that Section 5 or t he Finance Act doe s ~o t degrogate from 

the provisions of Section 79 (1) of t h e Consti tut i on . He said that 

the Section was contravened and there fo re the l aying of the 

~stimates of Expenditure for the year 1995 / 1996 was null ~~d ~oid. 

CONCLUSION 

the Saint :=..,uc ia Ga zet :::e Vol ::..64 :Jumber -! 7 a Parl i a mentary 

Commissioner in the !=)erson of Miss Laurence :=..,aurent has been 

appo inted; and by Number 48 an Integrity Commission has al so been 
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appointed uaw:t ng Mr_¥ George • Theophil.us, - Cburman;· ,' Mr. '' Nath 

Husbands, MJ!'s. Muriel .Gil], Jf.- P., . Pastor Cornelius, Ro.bin.son, aa 

its members,_, Therefore the declaration and order sought viz-

(1) A Declaxat-i.on that the Respondents contravened Sections 110 

(1) and 118 (1 ) of the Conscitution of Saint Lucia by failing 

to appoint and to establish a Parliamer.tary Commissioner and 

an :ntegrity Commission respectively. 

(2 ) Zill Order that the Gove rnor General be o rdered to conform to 

the said provisions of the said Constitution and to bring 

into existence within 60 days the Pa r liamentary Commissioner 

and the Integrity Commission . 

is in my opinion a dead issue. 

I now turn to consider the other declarations sought which to me 

revol ves upon whether the word shall in Section 79 (1 ) of the 

Ccnst i tu tic,.., , "' t: :::i he ro11.strued as being mandatory, the :-icn 

compliance with, would cause the laying of the Estimates for the 

year 19 95 /19 96 on the 8th o f June 1995 to be a nullity. I have had 

copious citation of authority (a few of which I have noted ) on the 

probl em whether statutory provisions are to be considered as 

mandatory or directory. While it is true, that provisions of 

statutes and in particular the Constitution are suppose to provide 

safeguards for the subjects of a land i.e. the people of Saint 

Lucia, it is to be noted that the granting of :::-elief by a Court 

when dealing with declarations is discretionary and the judge has 

many considerations to evaluate and analyse before arriving at a 

conclusion, one such consideration is, what effect the granting of 

the relief will have on the general 

In this regard I note what Templeman J had co say ::..n Coney v Choyce 

(CHD) 1974 1 WLR Page 422 at Page 433 where :1.e quotes from de 

Smith's Judicial Review of Administrative Action 3rd Edition (1973) 

Page 122 and now (142 in the 4th Edition). 

2 4 
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· t''Nhen Parli:ament :2rescr.:irbes the manner or. form :in whi 
.(~ 

i'!I t;;riH'.>e performed or af power exercised, it seldom laya 

what will be the legal consequences of failure to observe its: 

prescriptions. The c ourts must therefore formulate their ~ 

criteria for determining whether the procedural rules are · to 

be regarded as mandatory, in which case disobedience will 

render void or voidab l e what has been done, or as directory, 

in which case disobedieEce will be treated as an irregularity 

not affecting the validity of what has been done ( though in 

some cases it has been said that there must be "substantial 

compliance" with the statutory provisions if the deviation is 

to be excused as a mere irregularity ) . Judges have often 

stressed the impracticability of specifying exact rules for 

the assignment of a procedural provision co the appropriate 

category. The whole scope and purpose of the enactment mu.st 

be considered, and one must assess "the importance of the 

provision that has been di sregarded, and che relation of that 

lJroviaion to the genr-:.::.2. -.::.:.. ~ E::C't ; nt :"'Dd.ed to be secured by the 

Act." Furthermore, much may depend upon the part i cular 

circumstances of the case in hand. Although "nullification 

is the natural and usual consequence of d i sobedience, 11 breach 

of procedural o r formal rules i s likely to be treated as a 

mere irregularity if the departure from the t erms of the Act 

is of a trivial nature, or if no substantial prejudice has 

been suffered by those for whose benefit che requirements 

were introduced, o r if serious public inconvenience would be 

caused by holding chem to be mandatory, o r if the court is 

for any reason disinclined to interfere with the act o r 

decision that is impugned." 

I accept the test (noted above ) . That test was Yec ent ly appli ed in 

St Vincent and the Grenadines in Civil Appeal No. 14 of 1994 

(Randolph Russel et al vs Attorney General et al. .u.t ?age 6 of 

that Judgment Sir Vincent Floissac Chief Justice a sked the question 

"whether it is c oncordant with judicial pract:. c e or principle to 
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construe a Cbnatitutional or Statutory provision aa being 

i Dcircumatances wbecre 

(l.r the provision prescribes, the formalities to be observed 

he:fbre or during the _ performance of an act, - in 

secut:ion- of a public duty; 

(2) the act was performed without those formalities or in 

violation o f che provision; 

(3) the nul lification o f the act wou l-:l result i n serious: 

general public inconvenience and i-l;;i. injustice t o persons 

who had no concrol over those entrusted with the public 

duty and; 

(4) the nullification of the act woul d not p romote t!ietmain 

object o f the provision. 

Sir Vincent Floissac answered the i:J:1 lestio n by ,1c:.0-;:.;.i:.si.S the Case of 

Montreal Street Rai l way Company v Normandin 1917 A. C. 170. He 

s aid "I discern no good reaso n why the judicia l p ractice or 

p rinciple expounded in that case should not be equa lly applicabl e 

t o a Constitutional provision . " 

I respectfully .adopt chi s d iccion o f Sir. Vincent Floissac, Chief 

Justice. 

I n my j udgment Section 79 ( l ) and Section 80 o f the St . Luc ia 

Constitution 1978 are to b e read in con junction wi t h e ach other. 

I am indeed at a loss to understand what: othe r i ncerpretacion could 

be given t o Sect ion 80 o f the said Const ituc i o n . 

I t is my view that the explanation g i v en by Jacinta St . Helene i n 

p aragraph 4 of her affidavit on page s seven and eight is exactly 

one o f the situat ions envisaged by the framers o f the Constitution 

hence the provision empowering the Gove rnme nt: c~rough ic s Minister 

2 6 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



,. 

from 

IIICJIU."9 -until the expiration o~ 

0£ that financial _ year or 

Based _,,the above _T" fii-n'EI tJta-t the word' shall i n Se·ction 79 (1) ox 
the St. Lucia Constitution 1978 is to be construed as., being; 

directory and not mandatory. 

I n the result, I dismiss the two motions. 

There will be no order a s to costs. 

SUZIE D'AUVERGNE 
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