SAINT LUCIA

IN THE HIGH COURT OF JUSTICE

(CIVIL)

Suit N. . 629/1995

In the Matter of the Sections 79(1)
110 (L) and 118 (1) of the Comnstitution of St. Lucia

Between:

THOMAS R. WALCOTT

Applicant
and
THE ATTORNEY GENERAL OF
SAINT LUCIA
Respondent

ARppearances Mr.

Jelcon John Icr Applicant
Mr. Zrrol Themas, Sollcitor GZenerai, Ior Respondent
191915, September 28th, 29th

October 31st
1996: January 24th

J UDGMENT

d’Auvergne J.

3y wo notices 2f metisn IZilsd sn the Tth September, 1295 the
Applicant applied o :the Zigh CZourt IZIor c=ruain declarations and

orders.
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A Declaration that the Respondents contravened Sectiom 79 of
the Constitution of Saint Lucia by la;ing onn the table of
the House of Assembly the Estimates of Expenditure for the
vear 1995/96 on Thursday the 6th June 1995, 4
A Declaration that the Second reading of the said Estimates
of Expenditure not beiag in cecmpliance with Sectiom €8 of
the Standing uUrders of the House of Assembly and Section 79
of the Constitution was ultra vires the powers conferred

upon the Respondents.

A Declaration that the passing of the Estimates for the
financial year 1895/96 by the Saint Lucia House of Assembly

and Parliament is null and void.

(B4} A Declaration that the Respondents contravened
Secticns 124 1) amd 148 {1) of the Conseidtutbism oF
Saimr Nocda by failing te @Ergrim: nad 3. est=bliszh
a Parliamentary “Tommissicner and Integrity

Commission respectively.

(2) An order that =the said Governor-Generali be ordered
to conform to the said provisions c<f the said
Cemstitution amd te brimg iNEc oxiStcghmes within &9
days the Parliamentary Commissioner and the

Integricy Commission.

Such further cther order, declarations or orders as this Honourable

Gpurt deems right and Zus

That

The Applicant Thomas Walcecrt!

pas

che costs of this action be borne by the Attcrney General.
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AFFIDAVIT 1

"T am a citizen ¢f Saint Lucia, wvoter and payver of taxes to

the Government <f St. _ucia, an =2x Senator of zhe Saint Luc‘@

House of Assembly and a3 ZTivil

4
3

¥
1Q
[
v
®
1]
L]

That the _aving cf the said =stimates cccourred arproximately
s I i i T AN = P e y -
£8 days after -he =2nd 9 zhe ¢ zhe IZinancial vear 1.894/95

Constitutzeon =f Saint Lucla and tnus making ail processes and

N SerumeENts Eliala By sl ginem MREsEisied TTHT = 2Fa 8 5

S

. . = 0 .
v W= = R Ve e e~ N - e bt t =R a T~
=S IemElEieE sECEgSiE s 1S T

One o©of Tne instrumer

»
’

1
o]
o8

Apprepriatien 5111

g - = . - -~ Kl ~ = 7=y c
wvEaLen JesEndineg e SeEEiiem 52 gL ok

)

the Standing Jrder of :—he House of Assembly has o te in

(

JcERtEancE Wih SoEtaEn TS (1Y oF bPee Beid Teresizucien.

which allegaticn iz gart nave necessitatfsd she =staplishment
of & lommigsiaen oF Iagwazy S The Govermex-EEResnl)
concerned That Tse management -I che IZinancizi znd Iiscal

affairs of che State has teern compromised g the detriment of

mySel s and all eX Shylng cicizems <= phis couRtzy.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



[\

{ad

Further that this verceived violatcion of the Constitution by
the Government of Saint Lucia threatens my faith in the

integrity of the said Government, Lts processes and organs
and puts into Juesticn this Sovernment and the Zovernor- 4

General’'s capacity, Lntention, 1ntegricy and duty oo protect

my essentlal IIINTS And Ireedcms &S Snsnrined Lo tnhe sard
CoustLTtution

I make this Affidaviz “rcm my xnowlsdge and Ln suvport of the

AFFIDAVIT 2 reads as follows:

T have observed L3S0 oo 1385 the

0 establish in Tne State o©If Saint Lucli an InTegrioy
Commissicn and nas = T2 ARLLCINT A

Parliamentary JJmolfIlcner AS Tanaatsel Iy Zoctions 118 (1)
znd 110 1. 2 zhe CZecnstictuticn of Saint Lucla 1378

As & <Citizen oI Tonis 2tate 1I o sucnh vic_ations of
constitutional Drovisicns on The varyt oI Tne Zovernoy 3eneral
are allowed, Then Ty =2ssSentla. I1gNRTts ard Iresedcms &S
2nghrined 1n —ne sa~2 Jonstitutlicn arse Tohrezstened and the
securitfy and Stapl_lI7 normal.y ngendevsd oV Tne sbhservance
Oof 311 CZONSCITUTICNA. DICVISIOoONS £V Tns SLatse Will o€

subverted and ARG tne
political =thecs 22 oury Time

. — S - -~ - -~ o~ - - -~ — gy A
FUurtiner al.s8JdaIillns oL JCUYUPLICnRS on Thée vart oI Zovernment

~ T o e e A e e o e e = -, - — - <
senerasL, NeCesSSiITATIE TNne SSTarcLlsznment oI An LOTEgYLTyY
e 4 X — —— - - P - - - TN e - P P — -
Lommissicen ana L2 aglDCcLntment I x C-arllamentarys
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(5} Further still the allegations of Government mal practices and

which has necessitated international agencies like the United

States Agency for Internatiocnal Develcpment Corporation, the

United Natioms _nternatiecmal Drug Jentye. Freogramme (UNDGR)

the Group cof Seventy Seven G77' and the Ferez-Guerera, to

demand refunds -If aid monies granted Icr croiects in

Saint “ucia, necessizT=te full, Totai ccmpazance with the said

1 ~ < & =il = g I =) A, g
and relevant EEgevaEispsSeie] e | wine  ISERNE Eneie ] DRSSl aNeim) .

Oy

I further state that the Laying cn cthe Iscls 5 the House of
pesemily o —he Isz_mates of Expendiliure v the Severfiment on
sae Bt Jine g whs Senwdadny ¥5 SecesRm T ¥ sk ghe sadd
PemsEicuitdeon, amdé Thet Che S@euiag Asprepriskisn €111 e in
ciEcgeVighcien ci Seesi@ie S8 1) af —Fe SManeisg CECERE -9of

the House of Assembliy, and chus making the management of all

}_l
o

financia

tt
}.J-

el = MSiSiciy RlaESpES @ My Seurtsy Nt g period
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cohduer ¢n the gait 2§ the @8verndr-SEhers. Jd he

FLAERNEAY Tear chat &y peome¥ibunieih so ke FovciuceE of Bhe

= < 1 aF B = - v = 5 ~ — - o~
18} As a former memper cI the Senats iz a Jdemccratic Zountry
1 geEfptly S€3F coeg ¥ Sem@cTatig Efimeinuies smon whieh vl
councrv was Isunded are gradual_v anc nsidicusiy teing

sxrcdead.

On zlge 28Eh SEPtember 1295 "the jcilewing sffidevies wexe Iiled on

til
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They are reproduced in their entirety.

AFFIDAVIT IN REPLY

I, LORRAINE BERNADINE WILLIAMS < Reduit J3Jrchard,

—~

Quarter of ¢

4
N

res bsler i cke

(.

make ocath and say as follows:

B, d I hold the cEfice of Attorney General =f 3Saint

ar the Seccond Respondent named in this action.

I am a member c¢f the TUpper House cf Fariiament

[\S]

a Senatcr.

(V9]

4

L

4

in the

tate of Saint Lucla, Attorney-At-Law,

ucia and

? I am adviged kv CZounsel fcr the Respcendents and verily

belizve that with respect 2 mattsrs such zs the laying

of Estimates oI Expendizurse xS r=2gulred

~ ) Ay R W N -1l B o Zy
S@NISIELE CIERRTE fSie SlEEnels  BMIEThE W Sh SEE SNEE TIE 8d Y

vairiakl esl beeh washik and Eusshde of ShAdac Lae

4 2 am EavisEe Shrriaen Ty CewmsEl Ime e regEgerdents. amd
A S — LIt "
veidly believe "har Scoallse '“he variablies a8 gicmeBand 1€
h
: < o = " . R
s meE aliwEys pessilkbie ¢f conEly SERisc ¥ WiEe ghe Lottes
of Phe) EcriSEiitc 2R e pRE EgEEd.

5. E auit BevisEd EsreRer Sl Dy Ceerscl “or ke Responrderise
shiad E= khe Eoaesice Bicngced d B 1aElg 2 TRk Sordimaces of
Zxpenditure zrs l3alz in, and appycved oy, e =ouse of
ASSEmElLy wWASILE 2 HeEdenemds e aETar e lije
SPoSomedrsd L Cse Jeish housren Shiege s e FiehakyoR ik
cRrtrAVvieniEen ©F R caald ZEREtE BaEa SR

2 That “the Spclre FEEHunery 3 PEDLL" SBS SeisnEs SssETEND
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make

T s I am advised by Tounsel for the Respondents and verily

believe that no useful purpose can be served by

the

prayer for the decliarations with respect tc the laying in

and approved ov, zhe House = Assembly of the EZstimatdgs

of BNpEntituw®s I8 ghe finawcdal poEE LO9ST129E.

@
b

am advised oy Ccunsel Zor the Respondents and verily

the

declarations scught and humbly prayvy that this Honourable

2 P ~ 3. 5 & i 3 e g ’ =
SStre FEUSINENSIS =EAE I SEE =L rl(o] IWarg SISISIEIE ce

AFFIDAVIT

I, JACINTA ST HELENE <= Jnien, _warter s Tagtriss

Slat B JEE gay abh e LASwWIS)

0 2

- -
H

{Fiscal) in the public sexvice of the Zovernment of

Saint Lwucia.

the

., hereby

Aeld PR . CEEIESEANE Eeohs L Elgr sy Snas W g FimEiEce

z o e My, LEBET D e appessasnl = e Eovenmer ‘Cemeral
e deE AS SssEEEr of SiSaRcE wWENER  2EfoEe Shaem a8Eh
Neen i, 'RSES, ERitili FiSe Buauist, LoYs

i, 8 Bogh =e Popuey Binscter of TiEnEE N e Ackinyg DurEctelr
g “inance i nave ceern lavolvea = asE revenue
greparatlion ind Thne znnua. =stimatss of sxpendizure of

4. Tiae with regpest ie e SHStamaE@e Sexr 1995456 chekle has

&0 LaTe Sucmissicons Y the rarigus Ministries and
b P ] - o~ rn g - —— - -
CsparTmentcs vizh rescecI Tz their  Dudgetary
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requirement which 1is as a vresult of their
concentration on post Tropical Storm Debbie

rehabilitation werk;

4
ey The on-going negotiations with the unions
representing public officers with respect to
salaries and other condictions of service meant that
accurate provisions could =not be included in

sstimates and the budget;
(C) ndustrial action by certain public officers
affected, not only the Ministry of Finance, but also
other Ministries and Departments which had a
cumulative negative effect on tne preparation of the

estimates and the budget.
5 Although there has been a delay in the laving of the

{u

stimactes for 1995/96 sveh sgrimaree had to be laid

nevertheless since after the statutory period the

Government of Sainc Lucia would nave geen without supply.

%)
+d
o
0y

reccrds at the Ministry of Finance indicate that in

five of iLast six years the Estimactes of Expenditure were

laid in the House of Assembly during the month of April.

I, MARINA HENRY-YARDE of Ragate

execution relates to the financial vear 1992/1993

che SPtimptess of HxpenddElde womd Laid on June 24,

AFFIDAVIT

oath and say as fcllows:

112 Road, Clastries, hereby make
"
a€%ing im zhe pest i Tlerxrk 2 Zefliidilemt Wavaing
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By a Proclamation given by His Excellency the Governor

General on 2nd June, 1995, it was appointed that a

Session of the House of Assembly be held on Thursday, 8th

June, 995 for -he despatch of

~

public pusiness. A trfje

s prcduced shown to me,

annexed heretc and marked as Zxhipit "*MHY 7%,

=2ntails sending a3 written rnoti

che Governor-General, notices w

B purc of my preecripad dec.eg as Clexg of Parlisnene

ce o =ach member of the

_n consequence of the said Proclamaticn of His Excellency

ere sent -2 all members of

the House of Assembly with respect o —he Sessicn thereof

C, e Reld Bn zhe Bth Seme, 1285
3 On the saicd 2tk June, 1995 the Iirst meeting 2f the new

Sessicn oI The Zouse of Assembiy was neid snd presided

Zcuse thn =stimates of

8 set ocut i the Order

rder Paper 1is

producsa, 3Snown o me, annexed =nerstg and marxed as

T lo DI S S = avek -
SEMiSMY 2GS el el el SilRey

2898 tHe REpcTc % TEe Btencite Fisewes JoWpicVE® on the

! . - N -\‘ o ) Do o - b | - ey oy 3
ESE izl SF Expondnggine LB ASHTISINT Rels] HRieeEzE
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8. At a meeting of the House of Assembly held on 13th June,
1995 the Apprcpriation Bill received First and Second
Reading.

4

9. At a meeting of the House of Assembly neld on i4th June,
1995 the Appropriaction Bill, 1995/19%6 was read a Third

Time znd Passed.

10. At the said meeting of the House of Assembly held on 14th
June, 1995 when the ippropriation Bill, 1395/1996 was
Read a Third Time and Passed twelve members of the House
of Assembly vcted "Aye' and there were IZlve members of
the said House cf Assembly racorded as zbsent.

11. The Honourable Speaker of the Hcuse of Assembly has
granted me overmission =to use the Order Paper
aforementioned in this mactter. An original copy of the

said sesmissicon % “he Hoscupshile

i

veaker is produced,

shown to me, annexed hereto and marked as Exnibit "MHY 3.

12. I was present in the House 5f Assembly at all meetings

1

thereef held Dbetween 8th June, 199%% and .4th June, 1995

in my capacity as Clerk cof Parliament.

10!

Pn she 26th Becpzomiseyr e fole-gWimg Affldaviz wee filed by che

Attorney-General:

SUPPLEMENTARY AFFIDAVIT IN REPLY

I, LORRAINL BERNADINE WILLIAMS of Recduit OSrchard. in the

Tl te cf Zaint Lucia, Artztornev-At-Law,

i

471

=S

e
a1

Quarter of Gros Isliat

{

make oath and sav as Zsclicws:

~

& I held the cffice of Attorney Generair of Saint Lucia and

am the Second Xespondent zamed 1n -hiz zction.

T
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; I am a member of the Upper House of Parliament and as

such a Senator.

. I am advised py Ccunsel Ior the Respcendents zand veriyy

0 2 T o -

believe that this matter which

3

ow bpet

[44]
-

b

s e

Honcurable Court 1s an abuse of ¢rec

(b
n
6]

reasens :

ore this

following

al By oFigimating MNotiege wi MeTisn he aApplicant
Thomas R. Waicott the Appliiczant. ccimenced action
¥ hd FElon TewEE fon R CEEEE i aghibit i@
directed at the Soverncy Genersli, the Sovernment of
faznt lucia through the Attcornmey Zeneral and the

' h
3
QO
E]
fD
0
3
=
)]
(]
(®]
44
'
Q
4]
Ul
o
ot
1
[
S|
'\
0
th
f
]
M
Y
0
©
li}]
(]
9
rt

Assembly

enditures

. drr=gs e o . = o B ey SRR
\D) e Mekibn GEiiR sn S9r PEsiag Sefepe chie Teolnst @m

The ik JSume, 1995 and =k lpplizane Isen seught

and obrtained Lsave <o withdraw the mctisn on the

ar_ilzment naq tzeen convened and

oE 3y Wri: of Summons wilIn scatsment I J.3L~ andorsed

_mSEeEh, wiRHe Applicouk S8aad THls Toure e SeclEbE
zhar She cayifls of £We elbls @I e Hewse gE
assemplv oI —he Zstimatss 2f Zsvenue and
Expenciture tor ke fimancizl rear LF55496 by che
seoverkment -F Sadar Hbehn wek hnesmsrl swwiemal A
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Ut

DN

true copy of the said writ is produced, shown to me

and marked and exhibited as "LBW 2.*"

a) BY _eteEr dated LETh July, 295 SN

5
a
Q
o
’M
b
@
i
)
.
(1)
o)
Fs)
v

chembess en 4Zth Sudy, L§9E ERe Mpplicemt. thmDuEgh
nis Zounsel purported to Lnicrm me tThat he was
giving Nesise of e fililzg =i anceher aagTlch
against —he same Respondents and raising the same

issues as ralsed In :the said writ and that having

te Cede GE Eiwil Froepdess, Che 443, I =Rcmid
eeat hds actilsn @ anullizy. =& 25%s zspy of Che
sald lettsr s produced, sacwn I3 Tme, znd marked
aexhibited zs "LBW 3"

=¥ Thie peiiom ~ew Bepisres thig ourt yYaiSEs ne DEW

I am advised rzy Clocunsel Zcr the Respondents and verily

J=0

. . . ‘ : L - j
beddgve ehlce THe WEETEES soughe -8 Be iisldared w cshis

present acticn cculd have Deen _itigated 1na =arlier

proceedings.

I am advised Zfurzher by JTounsel ZIcor the Respondents and

verily pelieve that His Exceilency the Governcr General

. -

2= e G SEEEEY mRENaEN Ee B SrsiclERE iescEiEessssisy.

= il B S e - S S a5y == M = 3
IoamEeri sodl SUNT A SE Ik By BEERsSER, SsE RS KeSpendents
Slel peiadkts BELASIE. SR W D i AsEmstanERls iR enEsisenE

proceedings constitute an abuse :tf process as aforesaid

and that the Respondents are entitlsd in law —o have the

s ~ 3 =t -1 Lo e - mes [P . - (S
iliSiers. moie TS HiEEhasiTieE SilEMas TR seEyE Eae
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laying of the Estimates of Expenditure for the vear 1995/96 on orx
about the s6th of June 1995 was a violation of Section 79 (1) of the
Constitution and a fundamental infringement of the said Section

which reads as fcilows: ﬁ

"The Minister fcr che time peing respeonsicl2 Ioy Zinance shall

cause to be prepared ana laid kefore the House, tefore or not

financial vear =stimatss of the revenues ind =xpenditure of

He contended that zhe werd shall in this zontext -2 wandatory and

neg difestEhy .

He guoted Section 2 of the Finance Act No. 25 of 1988 which states

rEEhdgrieial yeaE” meaws Iee Twelle @enth FErEsd =m 518E

Q.
b
il
Q
=
-
pe
o1

Harsh, © aned argued s&aw Dass

an Bive abbMe wad avisg oF ThE amiE

£,

BelimEtel Wad te e donc AT aayriwe wEiRin the wmemth oOf Bpril 199s

)

and 1ot beyond. He

4]

aid that since the laying of the =stimates
ook place (68} sixty eight days after the ccnstitutionally

i~ - 2 3y - ) < - - - Prapar i - PR - -— N~ ) =
stipulated thirty days tna2rs nad peen an niringesment and therefore

a1l processes an ilmstruments smanating tner=from  were

unconstitutional and thereizre null and welid.

-

He made reference tc the afliidavir in reply oI ne Atzorney General

of SEbn: Iwels repncEucEs sExlbEew; snd =53 hat iE SEeuld be
regarded a&as nothing =15 »ut an "'=aifics - zand,' since the

srgument put Icriih That Ths Jelay I The _avong of Tne ZIstimates

was due to circumstances teycend theilr ccntycol, Zancs the reason why
they were iforcead ¢ gC zeyona che CZonstituticnal Lv =naraed thirty
jdavs.
He Waen gquebed Seevish 20 28 the JERERiddacd Which FEats a8
Zoilows:

"There shail e such crovisions 3s mav ce nade ¢y Farliament
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under which, 1if the appropriate law in respect of any
financial year has not come into coperation by the beginning of
that financial vyear <che Minister for che time being
responsible for finance may authorise the withdrawal of monilgs
from the Consclidated Fund Zor :the purpose of meeting

expenditure necegsary tTo carry con the services of the

e S

Government until =the expiration of ZIour months from the
Pegithdng Qf thar Zinsneigl ygeal et Fhe coming jAvo cpeEawien

of the law, whichever s the sarliier."

Learned Counsel strenuously argued that i< was sf cardinal

et

importance that the _Laying o the Estimates takes Tla within 30

0
()

days after the 31st March snd at no iater date Ior o do so would

AameUnE tora ceorthavenzienr of The sald Comgsvigtutisn.

He FMirthelF guescd Suceden 93 (L) oFf ke JCRPLiteilen wWRich stEETES:

"There shall be such zrovisiocn as mav pe made oy Farliament

X

Eox tie dstabiocimeic. 3£ 7 Cerwdngermigise -wnd GWe for
authorising the Minister £or the time being responsible for
finance if satisfied cthat thers has risen an urcgent and

seedl =o' Siepenciitesss. wes Weass e EiTeeT craovision

unforese

U]
o

SxaiSmsS, =0 Fakke advancls £Rem seee TEre Se seer JEn need™.

= = -

He referred to the azaffidavit of Jacinra £t. Heiene |reproduced

-

Jacinta St. Helane depesed thart,

"That with respeer tc the Zstimates 2y 395,96 chere nas been an
unusual delay caused Ty:

{a) Late submissions ov cthe wvarious Ministriszs and Cepartments

with respect o their budgetary reguirement which is as a
gesllt orf Eheis zoiboncbed i

ast Trocpioa: Storm Debbie

rehapilitaticn wors;

138

$
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s 3

The on-goilg fegotiations with the Unions representiﬂ_‘%k

officers with respect to salaries and other condi&ﬁqﬂi'oﬁ'

service meant that accurate provisions could not be included

in the estimates and che budget.

Bradbury and others v

Page 1311 at Page 1324.

il

e Departmenis

subject

averyone

—he procedure

observed.

supposed To

odies

wf

15 assential

je

and

2lse.

Enfield London

&

(¢} Industrial action by certain zublic officers aifected, not
only the Ministry sf Finance, but also ~ther Ministries and
Departments which nad z cumu.atilve negative =2fIZect on the
oreparation of cthe =stimates and the oudget

_earned Counsel argued z—hat 1t was i he paramcunt _mpcrtance that

it be kept in =mind, chat <the contraventicn was against the

Constitution the nighest _aw zZf cthe _and and guctsd Sectien 120 of

zhe said Constitution which xeads zhus:
limiiicH EsmcioiRieER sl CREY SlisaTher By Bk SEekle REERY SR

SERNEEE oo SESVElcEeR) on SEEesasky SRS ElTeE SSeidnstioden, 1
any other Zaw _= nc-ncistent with this CZcnstizution, chis
Constiturion shall crevail and the octher law shall, to the
extend of the Lnccnsistency, e void.!

de contended chat the word shall i1z the (Icnsticution was

imperative, mandatory and sbligatory and Juctsd Lord Denning in

Borough Council 1968 1 WLR

o, SFllicEiscias EiE, S Sofefaes Delbisiciniaes MRy e aNEe
the zule ©of Zaw and must Zomply wWita I, -ust .ike
Zven if chacs would ra2sulz, =Till Zhe _aw must be
cheyed and at "Page 1325 Darkwerts L., salcd "7~ -2 imperative that
laid down in the relevant sStatutas shculd ce properly
The provisicns oI che statutss . This waspect are
orocvide safeguards Ior Her Mat=sty’s subiects Public
Ministers must £e Icmpei..=d ITZ Ipgserve The _zw; and it

that the purssucracy shecuid ce Xspt in .78 clace.”

L5
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ok gy P . s - e
found in Saint Eucia to support his ar

the worqs..i.;l was mandatory and word may permissible.

He quoteé wﬁ{i%@-mmtzalian case of Johnson Tyme Foundry ve Shire of

Maffra 1949 Page 89 at Page 107 which states that:

"May unlike Shall is not mandatory but a permissive word, although
it may acquire a mandatory meaning from the context in which ig is
used just like shall which is a mandatory word, may be depxivudlef
its obligatory force and beceme permissive in context. He guoted

a few cases in which the word ‘may’ was held to be obligatory.

He argued that there were 563 instances in which the word shall
was mentioned in the Constitution and 152 instances where the word
may was mentioned and therefore should not be regarded as

synonymous with each other. He quoted the following cases:
London Clydeside Estetes Ltd vs Aberdeen District Council and
another 1980 1 WLR Page 182.
Coney v Hoyle 1975 1 WLR Page 422.
Learned Counsel vociferously and strenuously argued that “"the
laying of the Estimates is an important procedural mechanism which
should not be contravened at any cost since it falls within the
parameters of certain nation’s concern which ars as fcllows:

(1) To protect the Society;

(2) To inrorm the public as to their »i~hts and freedoms;

(3) To regulate the process of Government;

(4) To establish parameters within which Government processes

can be executed and how;

16
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; 1 lish the conww which good ¢
i --ﬁfoxder,_can be acnieved more partimrar-

‘ralation to the finances of the State. P

{6)- to provide definite unambiguous and strict quidelingd for :
the proper management of a country’s financial resources

which includes the financial input of every Tax payer."”

He said that it was an absolute and positive Juty placed on the
Government through the Minister of Finance to which he had to

adhere.

He concluded his arguments on the contraventicn of Section 79 (1)

of the Constitution in those words:

"In this regard the Applicant is not inccnvenienced nor
suffers any injustice but nevertheless has substantial and
perturking concerns 2s regard & seeming violation of
Constitutiocnal provisiéns by public cfficers with impunity
and conjunction therewith the Applicant wonders where this
country and its finances are going and where the finances
which includes tax payers contributions are heading tc and to
what extent physical accountability is being realised or
disregarded as salubrious.”

Counsel’s arguments on the contravention of Sections 110 (1} and

118 (1) of the Constitution of Saint Lucia were brief in comparison

with that under Section 79(1) of the said Constitution.
He quoted Section 118 of the Constitirm-an which reads as follows:

(1) "There shall be an Integrity Commission for Saint Lucia
(hereafrer in this secrion referred tc as the Commission)
which shall consist of a chairman and not less that two

nor more than four other members, who shall be appointed

17
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He said that the Section has been viclated by the Government §gf

Saint Lucia amd its functicnaries and they should not be allowed to

do so.

He referred to the case of Sheffield City Council vs Grangers Wines

Ltd 1979 1 WLR Page 1119 and quoted Scarman L. J. at Page 1125.

"It is quite clear that when Parliament indicates a manner and
time in which a subordinate authority may exercise a power of
impesing 2 mMondwary burden upen the citizem ParylisweEst well
expect and intend that the conditions for the exercise of

that power be strictly complied with."

Learned Counsel gaid that paragraph 4 of the Honourable Attorney

Ceneral’s Affidavit in reply waz horrifying.

[

§

Paragraph 4 reads:
"I am advised further by Counsel for the Respondents and
verily believe that because the variables as aforesaid it is

not always possible to comply strictly with the letter of the

Constitution in this regard.*®

He said that the Throne Speech alluded to the appointment of a
Parliamentary Commissioner and an Integrity Commission but to date

no appointments have been made.

The Applicant, :anomas Walcott was Cross-examined by the 3olicitor
Counsel. N ) .

General Ccnsul for the Respgndent. The Applicant said that the
ey, 5

island of Saint Lucia has peen without an Integrity Commission for

about 12 - 13 years and a Parliamentary Commissioner for about 2 -

3 years.
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and.an.Iieegri&y Commission have been aépéinted'and preé Nt
copies dt.éﬁB;Saint Lucia Gazette Vol. 164 No. 47 dated 7tn:11 ol
1995 whiel shows that Miss Laurence Laurent has been appoinéﬁira.
Parliamentary Commissioner and Vol. 164 No. 48 which states that

four persons had been chosen to serve on the Integrity Commission.

He urged the Court to bear in mind the egquitable maxim that the

Court does not act in wvain.

He then gquoted from de Smith’s Judicial Review of Administrative
Action 4th Edition Pages 508 and 509 which reads:

"An issue that could have been made the subject of an action
for a declaration may cease to be justiciable because the-
situation on which a claim might have been founded no longer
exists. The Courts will concern themselves only with living

issue." and
Halsbury‘s Laws Vol 1 (1) paragraph 108 4th Editiom.

He also quoted C. 0. Williams Ltd vs Donald George Blackman and

another 1 W L R Page 102 at.Page 109 letter E.

The Learned Sblicitor General argued that the word _‘shall’ in
Section 79 (1) of the Comstitutiom should be construed along the
lines
as stated by Jackson J in Inland Revenue Commissioner and the
Attorney-General vs Lilleyman and others 1964 7 WLR Page 496 at
Page 506 Letter I.
"It is true that a Constitutien must neot pe construed in any
narrow or pedantic sense. The words used are necessarily
general, and their £ull import and true meaning can often
only be appreciated when considered as the vyears go on, in

relation to the vicissitudes of fact which from time to time

=
O
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emerge. It is not- that the meaning of the words changes, M
mh&'\changing circumstances illustFate and illuminate the fuli‘
import of that meaning. It has been said that ‘in P
interpreting a constituent or organic statute such as the Act
(i.e. the British North America Act), that comnstruction most

beneficial to the widest possible amplitude of its powers

must be adopted.’'

Learned Counsel argued that the affidavit of Marina Henry-Yarde
should be considered along the lines of the abovementioned. He

said that Section 5 of the Finance Act 1988 gave the Minister of

J

Finance authority to 3issue money before the passing of the

Appropriation Law - Estimates of Expenditure).

Section S5 of the Finance Act reads as follows:-
"It shall be lawful to issue from the public funds of the
State, in pursuance cof warrants under the hand of the
Minister such sums as may be nececgary for carrying on the
Government of the State, during any period not exceeding four
months between the end of the financial year and the coming
into force of the law authorising the appropriation for the

next financial year.®

He noted that it was not without significance that 3Section 30 of
the Constitution quoted earlier at page% 14 and Section 5 of the
Finance Act are drafted in almost identical language and must be

read together.

He argued that this being so the CGovernment of Saint Lucia was
Fharefore empowered oy these two Sections to Lay the Estimates of
Expenditure before Pariiament anytime before the thirty first 31lst

day of Judy 18985 and theretore had omwe monEh and sixtecm Jags Be

spare.

Learned Counsel said that -n order to decide whether the word shall
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is undusy or directory e Sy Suetwion delive
Vincent Flofssac m!andolphlnn.&lnndothcrawm
General for Saint Vincent and the Grenadines and (2) The § v
of Blectioms (Ormond V. Robertson) Civil Appeal No. 14 m

aod —

should be considered carefully.

In that case the Appellants were seeking that the elections Hek&‘on
the 21st February 1994 was a contravention of tne Constitutiom and
therefore null and void since there had not been any appointment of
the Constituency Boundaries Commission and review of the boundaries
of the Constituencies. The Appellants ccntended that the word
shall in Section 33 of the St. Vincent Constitution was to be held
as being mandatory and that failure to comply therewith invalidated
the general elections. Sir Vincent Floissac at Page 6 of the
Judgment had this to say.
"The question therefore arises as to whether it is concordant
with judicial practice or principle to construe a
constitutional or stdacutLory provision as bel.g waidateory in
circumstances where (1) the provision prescribes the
formalities to be observed before or during the performance
of an act in the execution of a public duty {2) the act was
performed without those formalities or in violation of the
provision (3) the nullification of the act would result in
serious general public inconvenience and in injustice to
persons who had no control over those entrusted with the
public duty and (4} the nullification cf the act would not

promote the main object of the provision."

That question was answered by the Privy Council in Montreal
Street Railway Company v Normandin (1917) A.C. 170. There, Sir
Arthur Channel (delivering the judgment of the Board said at p.
176)

"When the provisions of a statue relate tc zhe performance of

a public duty and the case is such that tc nold null and void

acts done in neglect of this duty would work serious general

21
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would not ﬁromete the main object of the Legislature, it has

"= -

beer: the practice to Hold such provisions to be directozyl
ondy, éﬁ& neglect of them, though punishable, not affecting
the validity of the acts done. This principle has been
applied to provisions for holding sessions at particular
times and places (2 Hale, P. C., p 50, Rex v Leicestex
Justices, and Parke B. in Gwynne v Burnell); to provisions as
to rates (Reg. v Inhabitants of Fordham and Le Feuvre v
Miller); to provisions of the Ballot Act (Woodward v Sarsons
and Phillips v Goff); and to justices acting without having
taken the prescribed cath, whose acts are not held invalid
(Margate Pier Co. v Hannam). In the case now before the
Board it would cause the greatest public inconvenience if it
were held that neglect to observe the provisions of the
statute made the verdicts of all juries taken from the list
e, cotie sull 24 vedd, o shat te jusy cridle ceuld he
held until a duly revised list had been prepared.™

The Montreal Street Railway Case was concerned with Statutory

provisions. But I discern no good reason why the judicial practice

or principle expounded in that case should not be equally

applicable to a constitutional provision."

Learned Counsei said that the Affidavit of Jacinta St. Helene noted
earlier on pages 7 -8 and in particular paragraph 4 (a) (b) and (c)
states the reasons for the late laying of the Estimates (e.g.
rehabilitation after Tropical Storm Debbie, on-going negotiations

with Unions, Industrial action by certain public officers).

He argued strenuously and persuasively cthat the principle as
expounded by Sir. Vincent Floissac in the St. Vincent and the
Grenadines{gg;;\éiv@i noted above Civil Appeal No. 14 of 1994
should be applied. He said that the nullification of the laying of

the Estimates would resuit in general public inconvenience.

22
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directory.

He concluded hig arguments by gquoting Comey v Choyce am&“ﬂllisl

1975 1 WLR Page 422.

Learned Counsel for the Applicant replied contending that evemn if
the Parliamentary Commissioner and the Integrity Commission have
been appointed and that the Courts do not act in vain; these do not
degrogate from the fact that there has been a violation of the law
of the land and continue to be viclation of the law and that it was
incumbent on this Court in its supervisory and judicial capacity to
send a clear and strong message to those who dare viclate or intend

to violate the Constitution of this country.*®

He argued most vehemently that the viclation of the Constitution in
1995 could never be a dead isgsue ang thias Licre must be redress for
such a violation. He concluded by reiterating that the Laying of
the Estimates in June 1995 wés in contravention of Section 79 (1)
of the Constitution which states that the "Minister for the time
being responsible for Finance shall cause to be prepared and laid
before the House before, or not later than 30 days after, the
commencement of each financial year estimates cof the revenues and

expenditure of Saint Lucia for that financial year."

He said that Section 5 of the Finance Act does not degrogate from
the provisions of Section 7% (1) of the Constitution. He said that
the Section was contravened and therefore the laying of the
Estimates of Expenditure for the year 1995/1996 was null and —wcid.
CONCLUSION

By the Saint Lucia Gazette Vol 1564 Number 47 a Parliamentary
Commissioner in the perscon of Miss Laurence Laurent has been

appointed; and by Number 48 an Integricty Commission has also been

23
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its members. Therefore the declaration and order scught viz

(1) A Declaration that the Respondents contravened Sectiona 1X&
(1) and 118 (1) of the Constitution of Saint Lucia by failing
to appoint and to establish a Parliamentary Commissioner and

an Integrity Commission respectively.

{2} an Order that the Governor General be cordered to conform to
the said provisions of the said Censtitution and to bring
into existence within 60 days the Parliamentary Commissioner
and the Integrity Commission.

is in my opinion a dead issue.

I now turn to consider the other declarations sought which to me
revolves upon whether the word shall in Section 79 (1) of the
Censtitutior i+ %o be construed as being mandatory, the ncn
compliance with, would cause the laying of the Estimates for the
year 1995/1996 on the 8th of June 1995 to be a nullity. I have had
copious citation of authority {(a few of which I have noted) on the
problem whether statutory provisions are to be considered as
mandatory or directory. While it is true, that provisions of
statutes and in particular the Constitution are suppose to provide
safeguards for the‘subjects of a land 1.e. the people of Saint
Lueia, it is to be noted that the granting of relief by a Court
when dealing with declarations is discretionary and the judge has
many considerations to evaluate and analyse before arriving at a
conclusion, one such consideration is, what effect the granting of

the relief will have on the general puklic.

In this regard I note what Templeman J had to say in Coney v Choyce
(CHD) 1974 1 WLR Page 422 at Page 433 where ne quotes from de
Smith’s Judicial Review of Administrative Action 3rd Edition (1973)

Page 122 and now (142 in the 4th Edition).
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is to be -mformed'@or a power exercised, it seldom lays ¢

what will be the legal consequences of failure to obserwe its
prescriptions. The courts must therefore formulate t:h&ir &n
criteria for determining whether the procedural rules are éo
be regarded as mandatory, in which case disobedience will
render void or voidable what has been done, or as directoxy,
in which case discbedierice will be treated as an irregularity
not affecting the validity of what has been done (though in
some cases it has beesn said that there must be "substantial
compliance" with the statutory provisions if the deviation is
to be excused as a mere irregularity). Judges have often
stressed the impracticability of specifving exact rules for
the assignment of a procedural provision to the appropriate
category. The whole scope and purpose of the enactment must
be considered, and cne must assess "the importance of the
provision that has been disregarded, and the relation of that
provision to the genel:l ClL ject intended to be secured by the
Act." Furthermore, much may depend upon the particular
circumstances of the case in hand. Although "nullification
is the natural and usual consequence of discbedience, " breach
of procedural or formal rules is likely to be treated as a
mere irregularity if the departure from the terms of the Act
is of a trivial nature, or if no substantial prejudice has
been suffered by those for whose benefit the requirements
were introduced, or if serious public inconvenience would be
caused by holding them tec be mandatory, or if the court is
for any reason disinclined to interfere with the act or

decision that is impugned.®

I accept the test (noted above). That test was recently applied in

St Vincent and the Grenadines in Civil Appeal No. 14 of 1994

(Randolph Russel et al vs Attorney General et al. At Page 6 of

that Judgment Sir Vincent Floissac Chief Justice asked the guestion

"whether it is concordant with judicial practice or principle to

z5
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(1¥ the provision prescribes the formalities to be c?rﬂ

#4

before or during the performance of an act i *

axecution of a public duty;

(2) the act was performed without those formalities or in

violation of the provision;

{ 29 the nullification of the act would result in serious
general public inconvenience and & injustice to persons
whe had no controcl over those entrusted with the public

duty and;

(4) the nullification of the act would not promote the main

object of the provision.

Sir Vincent Floissac answered the mestion by yuotiaug the Tage of
Montreal Street Railway Company v Normandin 1917 A. C. 178. He
said "I discern no good reason why the Jjudicial practice or
principle expounded in that case should not be equally applicable

to a Constituticnal provision.®

I respectfully . adopt this diction of Sir. Vincent Floissac, Chief

Y

Justice.

In my judgment Section 79 (1) and Section 80 of the St. Lucia
Constitution 1578 are to pe read in conjunction with each other.
I am indeed at a loss to understand what other interpretation could

be given to Section 80 cof the said Constitution.

It is my view that the explanation given by Jacinta St. Helene in
paragraph 4 of her affidavit on pages seven and eight is exactly
one of the situations envisaged by the framers of the Constitution

hence the provision empowering the Government through its Minister
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cperation of the law whichever is the carlier." R =

P

Based o the above I find that the word shall in Section 79 (T} of
the St. Lucia Constitution 13978 is to be construed as beihg
directory and not mandatory.

In the result, I dismiss the two motions.

There will be no order as to costs.

SUZIE D‘’AUVERGNE

FUISNZ TTCE
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