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In Hotson's case (supra) the facts were set out in the opinion of
Lord Bridge of Harwick.

Briefly, the plaintiff suffered avascular neerosis

of the epiphysis - a layer of cartilage separating the bony head from the
bony neck of the femur in a growing bogy; and Lord Bridge pointed out that
"On the evidence there was a clear conflict as to what
had caused the avascular necrosis.
The authority's
evidence was that the sole cause was the original
traumatic injury to the hip.
The plaintiff's evidence,
at its highest, was that the delay in treatment was a
material contributory cause.
This was a conflict,
like any other about some past relevant event, which
the Judge could not avoid resolving on a balance of
probabilities.
Unless the plaintiff proved on a
balance of probabilities that the delayed treatment was
at least a material contributory cause of the avascular
necrosis he failed on the issue of causation and no
question of quantification could arise."
went on to state that the appeal must be allowed, on the

Lord
narr~w

ground that the plaintiff failed to establish a cause of action in

respect of the avascular necrosis and its consequences.
In the same case Lord Ackner said in part:
" •••••• this case was a relatively simple case concerned
with the proof of causation, on which the plaintiff
failed because he was unable to prove, on the balance
of probilities, that his deformed hip was caused by
the authority's breach of duty in delaying over a period
of five days a proper diagnosis and treatment.
Where
causation is in issue, the judge decides that issue on
the balance of probabilities.
Unless there is some
special situation •••••• there is no point or purpose in
expressing in percentage terms the crtainty or near
certainty which the plaintiff has achieved in establishing his cause of action."
In the instant case since the fall was shown to have been a material
contributory cause of the vaginal haemorrhage, then the appellant was left
to establish that it was this condition which resulted in the termination
of the pregnancy at that stage.

In my view there was unchallenged

from which this conclusion could properly be drawn.

However, the evidence

which was before the learned trial Judge did not merit a
a balance of probabilities, the suction curettage
pregnancy caused
arrythmia or tachycardia.

~idence

fin~ing

~erformed

that, on

to end the

Evanson to suffer a recurrence of cardiac
The appellant failed in this

as~ct

of her

claim.
I turn now to the question of damages.
were set

~ut

Particulars of special damage

in the Statement of Claim and amounted to a total of $4067.40.

At the trial leave was granted to amend the particulars hy adding an item
amounting to $4800.00.

The learned Judge awarded the sum of $4800.00 loss

of wages from 1st July to 31st October, 1983 and the sum of

$1~17.40

/medical ••••••

for

18.

medical expenses - a total of $6317.40.

As the case was conducted this

award was not seriously challenged by the respondent, nor did the appellant
ask this Court to interfere with the award.

Indeed the appellant asked

that it be not altered.
As for general damages, the trial Judge made it clear that he awarded
a sum of $4000.00 in respect of his findings on the tubal ligation.

For

reasons already explained this was an erroneous award and $4000.00 must
therefore be deducted from the award of $15,000.00.

However, the learned

Judge failed to make an award for increase in vaginal haemorrhage and for
loss of a foetus eight or nine weeks old.
in the award of general damages.

These items must be included

I would award $20,000.00.

Special

damages quantify at $6317.40 and General damages at $31,000.00 a total of
$37,317.40.

The appeal of Joycelyn Evanson succeeds.

The judgment of the trial

Judge is varied and judgment entered for the appellant in the sum of
$37,317.40 with costs here and in the Court below, to be taxed.

The

respondent's appeal is dismissed.
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